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OOUBT  OF  APPEAL. 

REX  V.  PRICE  AND  BUENETT. 

Criminal  Law — Speedy  Trial  of  IncKciable  Offences — Election 
as  to  Mode  of  Trial — Sec.  778  of  Code  as  Amended  by 
8  &  9  Edw.  VII.  ch.  9 — Election  Under  said  Section 
Governed  by  sec.  825. 

Held,  that,  ander  sec.  778  of  the  Criminal  Code,  aa  amended  by 
8  &  9  Edw.  YII.  ch.  9,  a  magistrate  baa  not  the  power  which  he 
had,  under  sec.  7^,  prior  to  the  said  amendment,  to  set  np  in  a 
warrant  of  commitment  that  an  accused  person  elected  before  him 
to  be  tried  by  a  jury;  that,  by  virtue  of  the  said  amendment,  sec. 
830  had  no  application  to  an  election  made  before  a  magistrate  nnd^r 
part  XVI.  of  the  Code,  an  election  so  made  being  goyemed  by  bc|C. 
825  without  regard. to  sec.  830. 

Heid,  that  a  prisoner  had  a  right  to  elect  under  sec«  826  after 
the  Grand  Jury  had  found  a  true  bill. 

Rem  V.  7*^omp«on,  17  M.  R.  608 ;  Rem  y.  County  Judgt^B  Orw^ir 
nal  Court,  16  D.  L.  R.  500,  followed. 

On  the  6th  day  of  November,  1914,  the  prisoners  were 
charged  at  the  Winnipeg  Police  Court  before  the  police 
magifltrate  of  the  said  city  (Winnipeg  being  a  city  having  a 
population  of  over  2,500  according  to  the  last  decennial 
censns  taken  under  the  authority  of  an  Act  of  the  Parlia- 
ment of  Canada)  with  having  obtained  $35  by  false  pretences 
with  intent  to  defraud.  The  said  police  magistrate  there- 
upon made  to  the  prisoners  the  statements  required  by  sub- 
sec.  2  of  sec.  778  of  the  Criminal  Code.  The  prisoners  after 
such  statements  were  made  to  them  elected  for  trial  before 
a  jury.  The  said  police  magistrate  then  proceeded  as 
directed  by  sec.  785  of  the  Code  and  the  prisoners  were  com- 
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magistrate  or  "  to  be  tried  in  the  ordinary  way  by  the  Court 
having  criminal  jurisdiction/' 

A  choice  of  the  latter  alternative  does  not  imply  an  elec- 
tion to  be  tried  by  a  jury.  It  only  means  that  the  accused 
refuses  to  be  tried  by  the  magistrate  and  reserves  to  himself 
all  rights  he  has  as  to  his  manner  of  trial  if  committed  for 
trial.  Those  rights  include  the  right  to  elect  to  be  tried  at 
the  County  Court  Judge's  Criminal  Court. 

Therefore  it  seems  to  me  that  the  first  of  the  conditions 
precedent  to  sec.  830  applying  has  never  arisen. 

I  also  doubt  if  the  second  condition  has  arisen,  though 
that  need  not  be  decided. 

If  I  am  right  in  the  above,  sec.  830  has  probably  become 
inoperative  as  to  part  XVI.  of  the  Code.  The  argument  that 
if  that  had  been  the  intention  of  Parliament  it  would  have 
been  repealed  when  the  Act  of  1909  was  passed,  is  met  by 
the  fact  that  sec.  830  applies  to  part  XVII.  as  well,  and  the 
election  before  the  magistrates  in  the  latter  part  (by  sec.  807) 
has  not  been  changed.  So  that  there  is,  because  of  part 
XVII,  still  a  reason  for  the  existence  of  830. 

Before  the  true  bill  was  found  the  accused,  by  their  coun- 
sel, notified  the  Sheriff  that  they  elected  to  be  tried  by  the 
County  Court  Judge's  Criminal  Court.  Later,  on  the  same 
day,  a  true  bill  was  found  by  the  grand  jury. 

Assuming,  however,  that  the  bill  was  so  found  before  the 
accused  did  elect,  I  think  the  case  of  The  King  v.  Thompson, 
17  M.  B.  608,  Applies,  and  that  the  accused  still  has  the 
right  of  election. 

With  deference  I  would  answer  in  the  negative  the  ques- 
tion asked  by  the  stated  case. 

Haggart,  J.A.  : — Section  778  of  the  Criminal  Code  ch. 
146,  B.  S.  C.  as  amended  by  ch.  9,  8  &  9  Edw.  VII.  provides 
that  "(2)  if  the  charge  is  not  one  that  can  be  tried  summarily 
without  the  consent  of  the  accused  the  magistrate  shall  state 
to  the  accused  (a)  that  he  is  charged  with  the  offence,  de- 
scribing it,  (b)  that  he  has  the  option  to  be  forthwith  tried 
by  the  magistrate  without  the  intervention  of  a  jury  or  to 
remain  in  custody  or  under  bail  as  the  Court  decides  to  be 
tried  in  the  ordinary  way  by  the  Court  having  criminal  juris- 
diction." 

There  was  open  to  the  prisoners  the  two  alternatives. 
The  prisoneis  exeroised  their  option  and  chose  the  latter 
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namely,  "  to  be  tried  in  the  ordinary  way  by  the  Court  hav- 
ing criminal  jurisdiction/'  That  does  not  mean  that  the 
prisoners  elected  to  be  tried  by  a  jury.  It  is  true  that  the 
assizes  is  a  *'  Court  having  criminal  jurisdiction/'  The 
County  Court  Judge  is  also  a  "  Court  having  criminal  juris- 
diction/' Section  824  of  the  Code  enacts  that,  *'  The  Judge 
sitting  on  any  trial  under  this  part  for  all  the  purposes 
thereof  and  proceedings  connected  therewith  or  relating 
thereto  shall  be  a  Court  of  record/'  &c.  There  was  clearly 
no  election  here  and  could  be  no  election  as  between  a  jury 
and  a  County  Court  Judge. 

Under  these  circumstances  the  prisoners  were  after  the 
conmiitment  entitled  to  the  benefit  of  sec.  826  and  following 
sections  relating  to  procedure,  and  to  be  brought  before  the 
Judge  and  pursuant  to  sec.  827  to  be  told  by  the  Judge  that 
they  had  '^the  option  to  be  tried  forthwith  before  a  Judge 
without  the  intervention  of  a  jury  or  to  remain  in  custody  or 
under  bail  as  the  Court  decides  to  be  tried  in  the  ordinary 
way  by  the  Court  having  criminal  jurisdiction." 

With  all  due  resfpect  to  the  Chief  Justice  of  the  King's 
Bench,  I  would  answer  in  the  negative  the  question  reserved 
for  the  opinion  of  this  Court,  and  would  direct  that  the 
prisoners  be  at  liberty  to  withdraw  their  plea  and  elect  to 
take  a  speedy  trial  under  the  appropriate  sections  of  part 
XVIII.  of  the  Criminal  Code. 

I  do  not  think  under  the  circumstances  that  this  case  is 
a  re-election  as  is  contemplated  by  sec.  830 — which  the  Chief 
Justice  considered  to  be  decisive  of  the  question  before  the 
Court.  A  careful  reading  of  this  section  shews  that  it 
applies  to  a  ''  person  after  his  election  to  be  tried  by  a  jury." 
Here,  strictly  speaking,  the  prisoners  have  never  elected  to 
be  tried  by  a  jury.  If  there  is  any  discrepancy  or  apparent 
contradiction  between  this  section  of  the  Code  and  the  former 
sections  referred  to  as  amended  in  1909,  then  the  former, 
being  the  later  enactments,  would  govern. 

The  Crown  simply  wants  a  judicial  interpretation  of  the 
Statute  and  the  foregoing  is  my  reading  of  it. 

Perdue  and  Cameron,  JJ.A.,  concurred  with  Howell, 
C.J.M. 
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MABITOBA. 

November  30th,  1914. 
coubt  of  appeal. 

NORTHERN  TRUST  00.  v.  COLDWELL. 

Qifi  —  Xiife  Insurance  Poliq/  —  Debt  of  Donor  to  Donee 
Existing  at  Date  of  Qift — Obligation  nat  Maturing  until 
Death  of  Donee — Conditions  of  Policy — Intention — Pre- 
sumption of  Oift — Performance — Satisfaction. 

A  son  insured  hU  life  for  $2,000,  payable  to  his  mother.  At 
the  date  of  the  policy,  and  for  about  2  years  prior  thereto,  thejre 
existed  an  indebtedness  of  $4,000  from  the  son  to  the  mother.  After 
the  son's  death,  the  mother  received  the  $2,000  insurance  money. 
By  his  will  the  son  directed  that  out  of  the  income  from  his  estate 
his  executors  should  pay  to  his  mother  annually,  during  her  life,  $290, 
being  interest  at  7  per  cent,  on  $4,000,  and  the  $280  was  paid  annu- 
ally, until  the  mother's  death.  After  her  death  the  son's  executops 
paid  to  her  executors  $2,000  as  part  of  the  $4,000  indebtedness  from 
the  son  to  the  mother.  The  son's  executors  daimed  that  the  insujr- 
ance  money  received  by  the  mother  should  be  charged  against  this 
debt.  According  to  the  conditions  on  which  the  policy  was  issued 
the  son  could  not  make  a  creditor  or  his  personal  representative  the 
beneficiary. 

Held  (Pebdue,  J. A.,  dissenting)  that  it  was  the  intention  of 
the  son  when  he  took  the  policy  to  give  the  money  payable  there- 
under to  his  mother,  he  having  no  idea  of  violating  tdie  condition  in 
the  p>olicy  prohibiting  a  creditor  from  becoming  beneficiary,  the  sole 
question  being  what  he  originally  intended  by  the  insurance,  not 
his  subsequent  intentions  to  change  the  destination  of  the  money, 
the  change  not  having  been  completed. 

Re  MiU9,  28  O.  R.  563,  referred  to. 

Judgment  of  Mathebs,  C.J.K.:!^.,  28  W.  L.  R.  625,  affirmed. 

Appeal  from  the  judgment  of  Mathers,  C.J.K.B.,  28 
W.  L.  R.  625. 

X 

The  appeal  was  heard  by  Howell,  C.J.M.,  Perdue, 
Cameron,  and  Haggart,  JJ.A. 

C.  P.  Wilson,  K.C.,  and  W.  C.  Hamilton,  for  defendants, 
appellants. 

Sir  James  Aikins,  K.C.,  and  A.  C.  Ferguson,  for  plain- 
tiffs, respondents. 

Howell,  C.J.M.  : — ^By  a  "  Certificate  of  Membership  ^' 
in  the  Odd  Fellows  Relief  Association,  granted  to  Herbert 
Inman,  a  member  thereof,  dated  23rd  June,  1898,  it  was 
provided  that  upon  the  death  of  the  said  Herbert  Inman 
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there  should  be  paid  to  his  mother  Mary  A.  Inman  '^or  to 
such  other  person  or  persons  as  may  hereafter  be  lawfully 
designated  by  the  member  or  to  the  legal  representatives  of 
the  above  described  member/^  the  sum  of  $2^000.  The  certi- 
ficate is  issued  subject  to  certain  conditions,  and  amongst 
them  is  one  as  follows: — 

^^  Each  member  shall  designate  the  person  or  persons  to 
whom  the  beneficiary  fund  due  at  his  or  her  death  shall  be 
paid,  who  shall  in  every  instance  be  one  or  more  members  of 
his  or  her  family,  or  who  shall  be  related  to  him  or  her  by 
bloody  or  who  shall  be  dependent  upon  him  or  her,  but  an 
unmarried  member,  (except  he  be  a  widower  with  children), 
may  designate  as  his  beneficiary  his  legal  personal  represen- 
tative or  representatives,  and  no  member  or  applicant  for 
membership  shall  be  permitted  to  name  any  creditor  as  his 
or  her  beneficiary. 

'^A  member  in  good  standing  may  at  any  time,  change  his 
or  her  beneficiary  or  beneficiaries,  subject  to  the  conditions 
of  the  preceding  section,  and  to  the  provisions  of  any  law  in 
force  in  Ontario  with  regard  to  securing  to  wives  and  chil- 
dren, or  other  relatives,  the  benefit  of  life  insurance  or  other- 
wise. 

''No  certificate  shall  be  assigned  to  others  as  collateral 
security  for  debt,  nor  shall  the  beneficiary  or  beneficiaries 
be  changed,  except  in  the  manner  provided  for  in  this  consti- 
tution.^* 

There  is  another  condition  which  allows  the  change  of 
the  beneficiary  by  the  member  even  if  the  certificate  is  in  the 
possession  of  the  first  named  beneficiary. 

About  two  years  prior  to  the  issue  of  this  certificate 
Herbert  Inman  obtained  from  his  mother  the  sum  of  $4,000, 
whether  as  a  loan  or  as  an  advancement  does  not  appear. 

By  his  will,  dated  1st  September,  1904,  Herbert  Inman, 
amongst  other  dispositions  of  his  estate,  made  a  provision 
for  his  mother  as  follows : — 

"  I  direct  that  out  of  the  yearly  income  from  my  estate 
my  executors  shall  pay  to  my  mother,  Mary  Ann  Inman,  at 
her  place  of  residence,  the  sum  of  $280  on  the  Ist  day  of 
November,  in  each  and  every  year  during  her  life,  such  pay- 
ment being  the  interest  upon  $4,000,  reckoned  at  7  per  cent, 
per  annum.'^ 

It  is  apparent  from  the  evidence  and  admissions  that  the 
mother  knew  nothing  of  the  existence  of  this  certificate  or 
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policy  until  after  the  death  of  her  son,  which  happened  on 
the  17th  of  November,  1904,  and  it  further  appears  that  the 
certificate  always  remained  in  the  possession  of  Herbert  and 
was  at  his  death  found  amongst  his  papers  and  was  taken 
possession  of  by  the  executors  of  his  estate. 

Probate  was  shortly  afterwards  granted  to  his  will  and 
the  insurance  money,  $2,000,  was,  on  the  2l8t  of  February, 
1906,  paid  by  the  benevolent  society  to  Mrs.  Inman,  the  bene- 
ficiary above  referred  to,  the  mother  of  the  deceased. 

Apparently,  as  I  gather  from  the  evidence  of  one  of  the 
executors,  she  first  became  aware  of  the  existence  of  this  in- 
surance from  him,  and  I  infer  from  the  evidence  that  he 
approved  of  her  getting,  and  assisted  her  in  getting  this 
money. 

Mrs.  Mary  A.  Inman  died  on  September  11th,  1908,  and 
probate  to  her  will  was  soon  after  granted  to  the  plaintiffs 
in  this  action  and  the  defendants  are  the  executors  of  the 
late  Herbert  Inman. 

During  the  whole  of  the  lifetime  of  Mrs.  Inman,  the 
executors  of  her  son's  estate  paid  to  her  regularly  the  annuity 
of  $280  above  referred  to. 

On  the  18th  of  March,  1909,  the  defendants  paid  to  the 
plaintiffs  the  sum  of  $2,000  which  they  admit  was  part  of  a 
debt  owed  by  the  late  Herbert  Inman  to  his  late  mother,  and 
they  further  admit  that  there  was  an  original  debt  of  $4,000, 
but  claim  that  the  insurance  money  received  by  the  mother 
should  be  charged  against  this  debt,  and  this  is  the  whole 
controversy. 

'A  memorandum  in  the  handwriting  of  Herbert  Inman 
was  produced,  but  its  date  is  not  given.  It  must  have  been 
written  after  the  insurance  in  question  was  procured.  It  is 
merely  a  statement  to  his  mother  that  he  intended  to  make 
a  will  in  which  after  providing  for  his  wife,  he  intended  to 
leave  the  insurance  in  question,  with  other  property  valued 
at  about  $20,000  to  his  mother  for  life  with  remainder  to  his 
children,  in  this  language : — 

"  I  wish  you  to  have  the  full  benefit  as  long  as  you  live, 
you  to  help  the  family  as  you  see  fit  and  as  they  might  require 
it.^' 

This  memorandum  comes  from  the  possession  of  the 
plaintiffs.  It  was  not  signed  and  there  is  no  evidence  when 
it  was  written,  and  no  will  was  produced  or  proved,  made 
in  any  way  in  its  terms. 
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It  seems  to  me  that  the  whole  question  is,  did  Herbert 
Inman,  when  he  procured  the  certificate  or  policy,  intend  to 
give  to  his  mother  the  money  which  would  be  payable  at  his 
death?  If  he  intended  subsequently  that  it  should  be  ap- 
plied on  this  alleged  debt,  then  I  cannot  see  why,  when  he 
made  his  will,  he  provided  that  an  annuity  of  7  per  cent,  on 
the  whole  debt  should  be  paid  to  his  mother  as  long  as  she 
lived.  According  to  the  conditions  on  which  the  policy  was 
issued  he  could  not  make  his  executors  the  beneficiaries  be- 
cause he  had  both  wife  and  children  arid  he  could  not  make 
a  creditor  his  beneficiary.  If  his  mother  was  made  a  bene- 
ficiary because  she  was  a  creditor,  and  there  was  a  secret 
agreement  that  she  should  so  apply  the  money,  it  would  prob- 
ably be  a  fraud  on  the  society.  I  do  not  believe  he  had  any 
such  idea.  If  he  subsequently  changed  his  mind  and  wished 
it  to  go  to  his  children  he  could  have,  under  the  rules  of  the 
society,  changed  the  destination  of  the  money,  but  he  has 
not  done  so,  and  perhaps  he  contemplated  doing  this  when 
he  wrote  the  memorandum  above  referred  to.  However,  the 
sole  question  is  what  he  originally  intended  by  the  insurance, 
not  his  subsequent  intentions  to  change  the  destination  of 
the  money,  the  change  not  having  been  completed.  After 
the  death  of  her  son  the  mother  took  the  insurance  money 
and  for  4  years  received  the  annuity  of  7  per  cent,  on  $4,000 
and  made  no  claim  for  the  principal. 

The  whole  scheme  of  the  insurance  as  between  the  society 
and  Herbert  Inman  was  a  gift  upon  his  death  to  some  one 
related  to  him  by  "  blood ;"  it  must  not  be  made  to  a  creditor 
nor  to  his  personal  representatives.  Pursuant  to  this  arrange- 
ment the  society,  with  the  knowledge  and  consent  of  the 
executors,  (they  assisting  by  delivering  up  the  policy)  paid 
the  money  to  the  mother  as  beneficiary  and  not  as  a  creditor. 
If  she  had  not  been  a  creditor  it  seems  to  me  her  right  to 
hold  this  money  would  be  unassailable.  If  he  had  given  her 
the  document  (the  policy)  the  executors  could  not  have  re- 
covered it  from  her.    Rummens  v.  Hare,  1  Ex.  D.  169. 

If  her  estate  is  liable  for  this  $2,000,  then  the  personal 
representatives  of  Herbert  Inman  get  the  money,  a  thing 
which  he  agreed  with  the  society  should  not  be.  If  she  had 
applied  the  insurance  money  on  the  debt  when  she  got  it, 
she  would  have  acted  contrary  to  the  agreement  between  the 
society  and  her  son. 
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The  beneficiary  is  not  prevented  from  recovering  because 
the  party  procuring  the  insurance  pays  the  premiums  and 
retains  the  policy  in  his  own  hands,  indeed  Mrs.  Inman  was 
the  only  person  who  could  compel  payment:  Weston  v.  Rich- 
ardson, 47  L.  T.  514. 

Where  a  policy  of  insurance  was  made  payable  to  the 
father  of  the  insured,  who  was  not  a  creditor  of  his  son,  and 
died  before  the  latter,  and  the  insured  had  always  paid  the 
premium  and  had  always  kept  possession  of  the  policy,  the 
full  Court  in  Nova  Scotia  held  that  the  father's  estate  was 
legally  and  beneficially  entitled  to  the  insurance  money: 
Mumford  v.  Mumford,  19  N.  S.  210. 

The  case  of  Be  Scottish  Equitable,  [1901]  1  Ch.  282,  was 
much  relied  upon  by  the  defendants.  In  that  case  the  sister 
of  the  wife  of  the  assured  was  made  the  beneficiary  and  in 
the  circumstances  the  Court  treated  the  matter  as  one  where 
there  would  be  no  presumption  of  a  gift. 

In  this  case  I  think  Herbert  Inman  intended,  when  he 
took  the  policy,  to  give  the  money  payable  thereunder  to  his 
mother.  I  think  he  had  no  idea  of  breaking  faith  with  the 
benevolent  society,  and  he  did  not  intend  to  thereby  help  pay 
his  debts.     This  case  is  not  unlike  Be  Mills,  28  0.  B.  563. 

This  matter  does  not  require  a  consideration  of  14  Geo. 
III.,  ch.  48;  North  American  Tafe  v.  Craigen,  13  S.  C.  R. 
278. 

The  defendants  have  admitted  that  the  estate  represented 
by  them  is  indebted  to  the  plaintiffs  for  $2,000  and  as  T 
think  they  cannot  get  credit  for  the  insurance  money,  that 
sum  is  still  due. 

The  appeal  must  be  dismissed  with  costs. 

Perdue,  J.A.  (dissenting)  : — The  learned  Chief  Justice 
of  the  King's  Bench  has  fully  set  out  in  his  judgment  the 
facts  of  this  case,  and  I  shall  only  briefly  refer  to  them.  The 
mother,  Maiy  Ann  Inman,  had  made  an  advance  of  $4,000 
to  her  son  Herbert  Inman.  There  is  nothing  to  shew  when, 
if  at  all,  this  advance  was  to  be  repaid.  The  defendants, 
the  executors  of  the  son,  admit,  however,  that  at  the  time  of 
his  death  he  was  indebted  to  his  mother  in  the  above  amount. 
The  question  involved  in  this  suit  is  simply  one  as  to  how 
the  proceeds  of  an  insurance  policy  for  $2,000  on  the  life 
of  Herbert  Inman  should  be  applied.  This  question,  it  ap- 
pears to  me,  is  really  one  of  intention  upon  his  part  when  he 
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took  out  the  policy.  This  policy  was  dated  23rd  June,  1898, 
was  issued  by  the  Odd  Fellows  Relief  Association  of  Canada 
and  was  made  payable  to  the  mother  of  the  insured.  The 
indebtedness  from  the  son  to  the  mother  in  respect  of  the 
advance  was  existing  at  the  time  of  the  issue  of  the  policy. 

At  the  date  of  the  policy  the  son  had  a  wife  and  children. 

Pursuant  to  the  order  for  production  the  plaintiffs  pro- 
duced a  memorandum  in  the  handwriting  of  Herbert  Inman 
which  must  have  been  in  the  hands  of  Mary  A.  Inman  and 
have  come  to  her  executors  amongst  her  other  papers.  This 
memorandum  is  undated  and  unsigned.  Although  not  for- 
mally addressed  to  his  mother  it  is  intended  for  her  and  in- 
forms her  as  to  his  intentions  regarding  the  disposition  of 
his  property  by  will.     He  says: — 

"  I  am  making  a  new  will  as  follows :  To  Minnie  (his 
wife)  insurance  $500  per  year  for  20  years,  $2,000  in  Work- 
men and  my  residence  and  contents.  The  balance  I  leave  to 
you  to  be  divided  amongst  the  family  at  my  death  if  you  sur- 
vive me.  It  consists  of  insurance  in  Odd  Fellows  $2,000,  the 
Black  property,  the  farm  property,  and  other  farms,  about 
$20,000.  I  wish  you  to  have  the  full  benefit  as  long  as  you 
live,  you  to  help  the  family  as  you  see  fit,  and  as  they  might 
require  it." 

Although  the  memorandum  says  in  one  place  the  balance 
of  his  property  is  to  be  divided  amongst  his  family  at  his 
death  and  in  another  place  that  his  mother  is  to  have  the 
full  'benefit  of  it  as  long  as  she  lives,  subject  to  helping  the 
family,  the  intention  of  Herbert  Inman  at  the  time  he  wrote 
the  memorandum  clearly  was  that  his  mother  should  not  in 
any  event  have  more  than  the  enjoyment  of  the  property 
during  her  lifetime.  I  would  draw  the  inference  that  he 
had  the  same  intention  when  he  made  the  poUcy  payable  to 
her.  She  seems  to  have  been  a  person  of  some  means  and 
not  to  have  been  in  need  of  a  provision  for  her  support.  It 
is  argued  that,  although  he  had  a  wife  and  children  to  main- 
tain and  provide  for  still  his  affection  for  his  mr>ther  was  so 
great  that  he  made  this  policy  payable  to  her  and  intended 
to  donate  it  to  her  absolutely.  I  can  scarcely  credit  that  he, 
a  man  of  moderate  means,  intended  not  only  to  repay  his 
mother  the  money  she  had  advanced,  but  also  to  make  her 
a  present  of  $2,000  of  insurance  money,  thereby  depriving 
his  wife  and  (Children  of  that  sum. 
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Inman  apparently  intended  to  make  by  will  provision  for 
his  wife  and  to  entrust  his  mother  with  the  balance  of  his 
estate,  whether  to  divide  it  amongst  his  family  or  to  take 
the  income  of  it  as  long  as  she  lived  and  help  them  as  she 
saw  fit  and  as  they  required  it.  It  is  to  be  noted  that  he 
speaks  of  the  policy  as  part  of  the  balance  of  his  estate  and 
names  it  in  the  same  rank  as  he  does  the  rest  of  his  property 
not  left  to  his  wife.  He  did  not  make  this  policy  payable  to 
his  wife,  having,  it  would  seem,  some  other  purpose  in  view. 
By  the  rules  of  the  Odd  Fellows*  Eelief  Association  it  had 
to  be  made  payable  to  a  relative  and  he  very  possibly  selected 
his  mother  as  the  person  to  receive  the  money,  although  not 
intending  that  she  should  take  it  a<bsolutely. 

Although  the  mother  had  in  her  hands  the  memorandum 
above  referred  to,  the  fact  that  the  insurance  policy  was  by 
its  terms  payable  to  her  was  never  communicated  to  her 
during  the  son's  lifetime.  He  retained  the  policy  and  paid 
the  premiums.  The  policy  was  found  amongst  his  other 
policies  of  insurance  after  his  death  and  his  mother  was 
surprised  when  she  learned  that  the  proceeds  were  payable 
to  her. 

An  ordinary  gift  of  a  chattel  is  not  complete  unless  ac- 
companied by  delivery,  or  what  is  equivalent  to  delivery. 
There  must  be  a  giving  and  a  taking.  "  The  proposition  be- 
fore the  Court  on  a  question  of  gift  or  not  is — that  the  one 
gave  and  the  other  accepted:"  per  Lord  Esher,  M.E.,  in 
Cochrane  v.  Moore,  25  Q.  B.  D.  57,  75.  The  same  authority 
shews  that  the  transaction  of  gift  must  be  begun  and  com- 
pleted at  once.  The  present  case  is,  however,  more  in  the 
nature  of  a  purchase  made  by  a  person  in  the  name  of  another, 
but  with  his  own  money.  In  such  a  case  if  the  party  in  whose 
name  the  purchase  is  made  is  neither  the  purchaser's  child, 
adopted  child,  nor  wife,  there  is  prima  facie  no  gift,  but  a 
resulting  trust  for  the  person  paying  the  money:  Dyer  v 
Dyer,  2  Cox  92 ;  Benbow  v.  Townsend,  1  My.  &  K.  506.  The 
Venture  (1908),  p.  218;  15  Hals.  414.  This  presumption 
can  be  rebutted  by  sufficient  evidence,  but  in  the  absence  of 
such  evidence  there  will  be  a  resulting  trust  in  favour  of  the 
purchaser  or  of  his  estate,  even  though  the  purchase  is  made 
by  a  child  in  favour  of  a  parent.  This  principle  applies  not 
only  to  real  estate  but  to  personalty  also.  It  applies  to  a  pur- 
chase of  a  bond,  or  annuity,  or  stock,  or  to  a  policy  of  life 
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inaurance  taken  in  favour  of  another  pereon:  Lewin  on 
Trusts,  12th  ed.,  p,  184. 

In  Pfleger  v.  Browne^  28  Beav.  391^  a  debtor  took  out  % 
policy  of  insurance  on  his  life  in  favour  of  a  creditor  who  had 
agreed  to  accept  and  did  accept  a  composition  made  with 
the  creditors  by  the  debtor.  Until  the  death  of  the  testator 
the  premiun^  were  paid  by  the  creditor  and  repaid  to  him 
by  the  debtor.  Lord  BomUly  held  that  the  burden  of  proof 
that  the  benefit  of  the  policy  oame  to  him  lay  upon  the  credi- 
tor although  it  stood  in  his  name. 

In  re  Policy  6402^  Scottish  Equitable  Life  Assce.  Co. 
[1902]  1  Ch.  282,  a  policy  was  taken  out  by  A.  on  his  own 
life  '*  for  the  behoof  of  B,"  his  wife's  sister,  and  the  policy 
provided  that  B.,  her  executors,  administrators  and  assigns 
should  be  entitled  to  receive  the  policy  moneys  on  A.'s  death. 

A.  survived  B,  retained  the  pdicy,  and  paid  the  premiums 
till  his  death.  It  was  held  by  Joyce,  J.,  after  a  discussion 
of  the  authorities,  that  the  legal  personal  representatives  of 

B.  were  trustees  of  the  policy  for  the  legal  representatives 
of  A. 

The  only  exceptions  to  the  rule  above  stated — that  prima 
facie  there  ifl  a  resulting  trust  in  favour  of  the  purchaser 
who  pays  the  purchase  money  but  takes  the  purchase  in  the 
name  of  another — seems  to  be  cases  where  that  other  party  is 
the  child  or  the  wife  of  the  purchaser  or  is  one  to  whom  he 
stands  in  loco  parentis.  I  can  find  no  decision  in  which  the 
exception  is  extended  to  the  case  of  a  purchase  by  a  child 
in  the  name  of  a  parent. 

"The  Life  Insurance  Act^^  of  this  province,  B.  S.  M. 
1913,  ch.  99,  contains  no  provision  which  secures  to  a  father 
or  motiier  the  benefit  of  life  insurance  effected  by  a  child 
upon  his  own  life.  By  sec.  15  of  the  Act  the  child  is  enabled 
to  revoke  in  the  manner  pointed  out  in  the  section  the  benefit 
of  an  insurance  previously  expressed  to  be  for  his  father  or 
mother,  but  the  statute  does  not  extend  its  protection  to  in- 
surance for  the  benefit  of  a  father  or  mother.  There  is 
nothing  in  the  statute  which  interferes  with  the  application 
of  the  principle  of  resulting  trust  to  the  case  now  under  con- 
sideration. The  evidence,  such  as  it  is,  instead  of  rebutting 
the  presumption  of  a  trust  tends  strongly,  in  my  opinion,  to- 
wards establishing  a  trust. 

It  is  pointed  out  that  the  policy  in  question  was  issued  by 
an  association  in  Ontario  and  that  the  contract  of  insurance 
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is  subject  to  the  laws  of  that  province.  That  law  permits 
insurance  by  a  son  for  tlie  benefit  of  his  mother  and  creates 
a  trust  in  her  favour  as  beneficiary :  E.  S.  0.  1897,  ch.  203, 
sec.  169.  But  this,  it  appears  to  me,  although  giving  her 
the  right  to  receive  the  money  and  to  hold  it  against  creditors 
and  others,  does  not  prevent  the  creation  of  a  further  ttust 
either  by  agreement  or  by  operation  of  law  in  this  province 
respecting  the  money  when  it  came  to  her  hands.  Both 
mother  and  son  resided  in  Manitoba  when  the  insurance 
was  effected  and  when  the  rights  and  liabilities  between  them 
came  into  existence.  Each  continued  to  reside  here  until  the 
time  of  death.  As  between  the  mother  and  the  son  or  his 
personal  representatives,  the  laws  of  this  province  must  be 
applied  in  ascertaining  their  respective  rights.  Although 
the  contract  of  insurance  is  governed  by  the  laws  of  Ontario, 
the  laws  of  Manitoba  should,  I  think,  be  applied  both  in 
regard  to  the  question  of  a  resulting  trust  and  also  in  regard 
to  the  equitable  doctrine  of  performance  which  I  am  about 
to  discuss. 

There  is  the  further  phase  of  this  case  which  is  dealt  with 
in  the  judgment  appealed  from, — that  the  insurance  must  in 
equity  be  presumed  to  have  been  effected  in  fulfilment  pro 
tanto  at  the  indebtedness  from  the  son  to  the  mother  which 
existed  at  the  time  the  policy  was  taken  out.  In  other  words, 
the  contention  of  the  defendants  is  that  the  equitable  doctrine 
of  performance,  or  performance  pro  tanto,  may  be  invoked  by 
them  against  the  contention  that  Mary  Ann  Inman  was  en- 
titled to  receive  both  the  insurance  money  and  the  amount 
of  the  advance  repayable  by  Herbert  Inman.  The  learned 
Chief  Justice  of  the  King's  Bench  was  of  opinion  that  the 
equitable  doctrine  of  performance  did  not  apply  in  this  case. 

He  discusses  the  nature  of  Herbert  Inman's  obligation 
with  respect  to  the  $4,000,  so  as  to  ascertain  when  the  indebt- 
edness was  repayable,  and  states  the  following  proposition : — 

"  If  it  accrued  due  during  the  lifetime  of  Herbert  Inman, 
a  provision  for  payment  at  or  after  his  death  could  not  be 
regarded  as  a  performance  of  the  obliga/tion  to  pay  at  an 
earlier  date.  It  is  stated  in  13  Hals.  141,  that,  '  The  prin- 
ciple' (i.e.,  of  performance)  'does  not  apply  where  the 
money  has  become  due  in  the  covenantor's  life,  so  that  an 
action  would  have  been  brought  for  breach  cff  covenant.' 
Citing  Lee  v.  D'Aranda,  3  Atk.  420 ;  26  E.  B.  1042.'* 


1914]  NORTHERN  TRUST  CO,  v.  COLDWELL.  17 

An  examination  of  the  cases  given  as  supporting  this 
statement  hy  the  text  writer  shews  that  it  is  to  be  confined 
to  cases  where  the  obligation  accrued  in  the  lifetime  of  the 
obligor  who  died  intestate  without  performing  it,  end  where 
the  obligee,  as  one  of  his  next  of  kin,  received  a  share  of  the 
intestate's  estate  sufficient  or  more  than  sufiBcient  to  pay  the 
obligation.  The  cases  cited  in  Halsbury  are  Oliver  v.  Brig- 
house,  unreported  but  mentioned  in  Lee  v.  D'Aranda,  3  Atk. 
420  and  Lang  v.  Lang,  8  Sim.  451.  The  first  was  a  case  in 
which  a  husband  had  made  a  covenant  to  lay  out  a  sum  of 
money  for  his  wife  within  a  time  which  expired  during  the 
husband's  life.  It  was  held  that  she  was  entitled  to  the  pro- 
vision and  also  to  a  distributory  share  of  the  husband's  per- 
sonal estate.  In  the  second  case  there  was  a  stipulation  in  a 
settlement  made  before  marriage  by  which  the  husband  was 
to  invest  a  sum  of  money  for  his  wife's  benefit  and  if  he  did 
not  do  so  during  his  life  she  was  to  be  at  liberty  to  take  it 
out  of  his  assets  at  his  death.  He  died  intestate  without 
making  the  settlement  and  his  wife  was  held  to  be  entitled  to 
take  the  amount  agreed  to  be  settled  and  also  receive  her  dis- 
tributive share  of  the  residue.  The  statement  in  the  text- 
book must  be  confined  to  the  principle  enunciated  in  the 
above  decisions,  and  cannot  therefore  have  any  application 
to  the  present  case.  In  this  connection  I  would  refer  to 
Pomeroy's  Eq.  Jur.  vol.  II.  sec.  585. 

Th  learned  Chief  Justice  came  to  the  conclusion  that 
Herbert  Inman's  obligation  was  "to  pay  to  his  mother's 
representatives  ^,000  after  her  death."  All  the  evidence 
that  has  any  bearing  on  the  matter  is  contained  in  the  writ- 
ings and  this  evidence  is  so  meagre  that  I  cannot  find  any- 
thing which,  in  my  opinion,  would  justify  a  finding  as  to 
when  the  $4,000  was,  if  ever,  to  be  repayable.  It  appears, 
as  the  most  probable  inference,  that  no  time  was  set  for  re- 
payment. There  is  an  admission  of  indebtedness  to  the 
mother,  and  if  a  valuable  security  has  been  given  to  her  by 
the  son  the  presumption  is  that  it  was  intended  to  be  applied 
pro  tanto  as  a  part  performance.  See  Pomeroy's  Eq.  Jur. 
vol.  II.  sees.  578,  579. 

The  fact  that  Herbert  Inman  made  no  provision  in  his 
will  for  an  abatement  of  interest  after  his  death  when  the  in- 
surance money  would  fall  in,  does  not  appear  to  me  to 
seriously  affect  the  question.    He  provides  for  payment  to 
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his  mother  of  $280  per  annum  during  her  life  '^  such  payment 
being  the  interest  on  $4,000  reckoned  at  7  per  cent,  per 
annum."  This  is  quite  consistent  with  the  intention  that  if 
the  $4,000,  or  a  part  of  it,  should  be  received  by  the  mother 
from  his  assets,  the  interest  on  the  whole  or  on  the  part 
received  should  cease.  Where  mother  and  son  stand  in  the 
relationship  of  creditor  and  debtor,  as  must  be  found  in  view 
of  the  admission,  it  would  be  very  unreasonable  and  scarcely 
credible  that  he  presented  her  wilih  the  insurance  as  a  gift. 
The  language  of  the  memorandum  plainly  enough,  as  it  ap- 
pears to  me,  shews  that  the  son's  intention  was  not  to  give 
to  his  mother  absolutely  the  corpus  of  the  fund  arising  from 
the  insurance.  At  the  most  she  was  to  have  the  interest 
only  for  life,  according  to  the  intention  there  expressed. 
She  having  received  and  detained  the  whole  amount,  it 
should  be  deducted  from  the  indebtedness  of  her  son  to  her. 

I  would  allow  the  appeal  and  enter  a  verdict  for  the 
defendants. 

Camebon^  J.A. : — Herbert  Inman,  who  died  November 
17th,  1904,  had  effected  an  insurance  on  his  life  with  the 
Odd  Fellows  Belief  Association,  June  23rd,  1898,  for  $2,000. 
At  this  time,  and  for  two  years  prior  thereto,  there  was  an 
indebtedness  from  Inijfian  to  his  mother  of  $4,000.  The 
mother,  Maiy  Aom  Inman  died  September,  11th,  1908.  On 
the  indebtedness  of  $4,000,  there  was  paid  $2,000  by  the 
executors  of  Herbert  Inman  in  March,  1908.  The  question 
before  us  is  whether  the  proceeds  of  the  policy  are  to  be 
applied  on  the  indebtednss  aforesaid  or  are  to  go  to  the 
executors  of  the  mother  without  regard  thereto.  The  Chief 
Justice  of  the  King's  Bench  held  that  the  insurance  was  a 
gift  from  Herbert  Inman  to  his  mother  and  gave  judgment 
for  the  plaintiffs,  her  executors,  against  the  defendants, 
executors  of  the  son. 

The  policy,  or  certificate  of  membership,  was  issued  by 
the  Odd  Fellows  Belief  A^ociation,  which  was  incorporated 
under  the  piovisions  of  ch.  34  of  the  Statutes  of  Ontario, 
37  Victoria. 

This  Act  contained  a  provision,  sec.  10,  providing  for 
the  payment  of  the  money  payable  under  the  rules  of  the' 
society,  incorporated  thereunder,  to  the  person  entitled  and 
that  such  money  should  be  to  the  extent  of  $500  '*  free  from 
all  claims  by  the  personal  representatives  or  creditors  of  the 
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deceased."  The  above  sec.  10  appeared  in  the  Ontario  re- 
vision of  1877,  but  in  1878,  by  41  Vict.  ch.  8,  sec.  18,  it  was 
repealed  and  it  was  thereby  provided  that  when  any  sum  of 
money  becomes  payable  under  the  rules  of  the  society  it 
shall  be  paid  to  the  person  entitled  under  the  rules  "  and  such 
money  shall  be,  to  the  extent  of  $2,000,  free  from  all  claims 
by  the  personal  representative  or  creditors  of  the  deceased.*' 
This  section  was  carried  into  the  revision  of  1887  and  ap- 
pears in  the  same  form  in  the  revision  of  1897.  (Sec.  12, 
ch.  211,  B.  S.  0.  1897).  See  Cameron  on  Life  Insurance, 
pp.  22-7,  228,  229.  This  provision  is  to  be  found,  in  sub- 
stance, in  sec.  159,  ch.  203  of  R  S.  0.  1897  to  which  I  refer 
more  fully  later. 

Under  its  constitution,  the  association  has  its  ofiBce  it 
the  city  of  Kingston  in  that  province,  and  its  board  of  direc- 
tors consists  of  residents  of  that  city.  Applications  for 
membership  are  regulated  by  Art.  YIII.  of  the  by-laws  and 
are  to  be  made  to  the  officers  of  the  association  and  to  be 
accepted  or  not  by  the  board  of  directors.  If  the  applicant 
be  accepted  the  board  of  directors  shall  issue  to  him  a  certi- 
ficate of  membership  which  is  subject  to  the  conditions  set 
out  in  Art.  IX. 

Under  the  by-laws  of  the  association,  the  limit  of  benefit 
payable  is  fixed  at  $2,000.  By  AtL  XI.  the  member  shall 
name  the  person  to  whom  the  beneficiary  fund  is  to  be  pay- 
able, who  shall  be  '^one  or  more  members  of  his  or  her 
family,  or  who  shall  be  related  to  him  or  her  by  blood,  or 
who  shall  be  dependent  on  him  or  her  .  .  .  and  no  mem- 
ber or  applicant  for  membership  shall  be  permitted  to  name 
any  creditor  as  his  or  her  beneficiary.*'  By  sec.  2  of  the  same 
article,  provision  is  made  for  changing  the  beneficiary  (sub- 
ject to  the  provisions  of  Che  Ontario  law)  and  by  sec.  3,  the 
assignment  of  a  certificate  as  coUatenal  security  for  debt  is 
foii)idden. 

The  claim  arising  under  the  certificate  is  payable  at  the 
head  office  of  the  association  at  Kingston,  Ontario,  Art.  IX. 
sec.  15.  Before  payment  of  the  certificate  proofs  of  death, 
with  a  copy  of  the  letters  of  administration  or  probate  must 
be  furnifibed  the  association,  whereupon,  and  upon  produc- 
tion of  the  certificate,  the  same  shall  be  paid  within  90  days, 
sec.  19.  Upon  satisfactory  proof  being  sent  to  the  secretary 
the  executive  of  the  association  shall  cause  his  warrant  to  be 
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issued  in  payment  to  the  beneficiary  of  the  amount  stated  in 
the  certificate.  Art.  X.  sec.  4. 

The  certificate  reads  that  the  association  will  upon  the 
death  of  the  member,  "  after  notice  and  proof,  and  accept- 
ance of  proof  of  said  death,  in  accordance  with  the  by-laws, 
rules  and  regulations  of  the  association,  pay  to  Mary  A. 
Inman''  the  amount  to  be  paid  by  the  association. 

It  was  urged  for  the  defendants  that  the  naming  of  the 
mother  as  beneficiary  cannot  be  construed  as  a  gift  to  her. 
T^iere  was  an  indebtedness  from  the  son  to  the  mother; 
*^  Equity  imputes  an  intention  to  fulfil  an  obligation,"  and  a 
man  must  be  just  before  he  is  generous.  It  was  contended 
that  the  decisions  of  the  Courts  relating  to  performance, 
rather  than  those  relating  to  satisfaction,  governed  this  case. 
The  proceeds  of  the  policy  should,  therefore,  be  applied  on 
the  indebtedness. 

On  the  other  hand,  it  was  argued  that  the  case  is  one  of 
satisfactioti  and  that  the  benefit  under  the  policy  cannot 
be  considered  a  satisfaction  in  part  of  the  obligation  to  pay 
the  indebtedness  inasmuch  as  the  policy  and  the  debt  were 
payable  at  different  times. 

Various  other  distinctions  between  the  nature  of  the  debt 
and  that  of  the  benefit  under  the  policy  were  pointed  out, 
and  it  was  argued  that  the  proceeds  of  the  policy  ought  not 
to  be  applied  in  payment  of  the  debt. 

Upon  consideration  of  the  various  authorities  which  were 
referred  to  and  discussed  upon  the  argument,  it  wouM  seem 
to  me  that  this  case  might  in  some  aspects  be  considered  as 
one  of  performance  rather  than  one  of  satisfaction.  The  dis- 
tinctions between  the  two  rules  appear  to  be  somewhat  arbi- 
trary and  the  rule  as  to  satisfaction  and  the  exceptions 
thereto  have  been  termed  unsatisfactory  by  high  authority. 
But  there  are  other  considerations  arising  in  this  case  which, 
in  my  humble  opinion,  must  be  dealt  with  to  enable  a  con- 
clusion to  be  reached. 

The  contract  having  been  made  in  the  province  of  On- 
tario, where  also  it  was  to  be  performed,  the  proper  law  appli- 
cable to  this  contract,  as  to  its  construction  and  effect,  must 
be  the  law  of  Ontario:  Dicey,  Conflict  of  Laws,  563,  et  seq. 
"  The  broad  rule  is  thet  the  laws  of  a  country  where  a  con- 
tract is  made  presumably  govern  the  nature,  obligation  and 
the  interpretation  of  it,  unless  the  contrary  appears  to  be 
the  expressed  intention  of  the  parties.'*     Jacobs  v.  Credit 
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'^And  inasmuch  as  against  a  statute  a  resulting  trust  can- 
not arise  by  implication,  neither  should  it  be  open  to  parties 
to  shew  facts  tending  to  thwart  its  policy  and  intention/'  pp. 
566,  567. 

I  confess  I  cannot  avoid  yielding  to  the  force  of  this  rea- 
soning. It  seems  to  me,  therefore,  that  under  the  governing 
statute  the  mother  in  this  case  took  a  vested  interest  from 
the  day  of  the  issue  of  the  policy  and  that  any  notion  of  a 
beneficial  interest  on  the  part  of  the  insured  or  of  his  e£rtate 
is  excluded. 

In  my  view,  the  memorandum  in  Inman's  hand-writing, 
which  was  put  in  evidence,  is  of  little  or  no  value.  It  pur- 
ports to  be  a  declaration  of  what  a  new  will  to  be  made  by 
him  is  to  contain.  It  is  undated  and  the  date  cannot  be 
fixed  except  that  it  must  have  been  made  after  the  polic/ 
was  taken  out.  At  any  rate,  he  did  not  revoke  that  direction 
or  reapportion  the  benefit  by  will  or  otherwise  in  accordance 
with  ilie  rule  of  the  society.  As  to  the  admissibility  of  such 
evidence,  I  refer  to  Be  Mills,  supra,  per  Moss,  J.A.,  at  p. 
566.  If  expressions  of  intention  before  effecting  the  insur- 
ance would  be  inadmisaible,  then  surely  expressions  of  inten- 
tion after  the  policy  is  completed  cannot  be  regarded  as 
having  evidential  or  other  value,  unless  such  expressions  are 
in  the  form  and  to  the  effect  prescribed  by  the  rule  and 
the  governing  statute,  and  there  has  been  no  contention  that 
that  has  been  done  in  this  case. 

Herbert  Inman  was  no  doubt  familiar  with  the  terms 
of  the  certificate  and  with  the  rule  of  the  association  forbid- 
ding the  naming  of  any  creditor  as  a  beneficiary.  It  can 
further  be  presumed  that  he  had  knowledge  of  the  legisla- 
tion under  which  the  association  was  incorporated,  and  by 
which  its  operations  were  controlled.  By  the  rules  and  the 
legislation  the  proceeds  of  the  policy  could  not  be  made 
available  to  a  creditor,  or  form  part  of  his  estate.  The  pro- 
babilities are,  therefore,  that  he  did  not  intend  to  contravene 
that  rule  or  legislation;  but  intended  his  mother  to  receive 
the  full  benefit  of  the  policy,  irrespective  of  his  indebtedness 
to  her. 

In  my  opinion,  based  on  the  forergoing  grounds,  the 
moneys  in  question  were  properly  paid  to  the  mother  and 
they  were  and  are  free  from  any  claim  by  the  representatives 
of  the  son  that  they  should  be  applied  in  payment  of  his 
indebtedness  to  her. 

I  think  the  appeal  must  be, dismissed  with  costs. 
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Haooabt,  JiA. : — ^The  fact  that  there  was  a  formal 
admission  on  tiie  record  of  a  debt  amounting  to  $4,000,  by 
the  personal  representatives,  and  the  payment  of  $2,000  on 
account  thereof,  was  pressed  very  strongly  by  counsel  for 
the  defendants  as  a  determining  &ctor  in  the  case  before  us. 
I  do  not  think  that  the  personal  actions  of  the  representa- 
tives of  the  mother  and  son  should  be  taken  into  consider- 
ation in  determining  what  was  the  intention  of  the  parties 
at  ihe  time  of  the  making  of  the  advance  by  the  mother  and 
of  the  effecting  of  the  insurance  by  the  son. 

The  inference  I  would  draw  from  all  the  facts  and  cir- 
cumstances is  that  the  respective  contractual  rights  and 
obligatione  were  not  present  to  the  minds  of  lihe  parties  at 
the  time  of  the  transactions  in  question.  I  think  that  in 
both  cases  the  motive  was  bounty. 

I  do  not  attach  so  much  importance  to  the  memorandum 
that  was  admitted  by  both  parties  as  being  in  the  handwrit- 
ing of  Herbert  Inman.  The  most  that  can  be  said  of  it  is 
that  it  was  a  declaration  of  a  te^mentary  intention  never 
carried  into  effect,  and  it  is  not  proven  when  that  intention 
was  declared,  and  he  may  have  subsequently  declared,  either 
in  writing  or  verbally,  other  testamentary  intentions.  The 
question  with  us  is  what  was  the  intention  of  Herbert  Inman 
at  the  time  of  effecting  the  insurance. 

Mr.  Wilson,  with  much  force,  urged  the  equitable  prin- 
ciples of  presumption,  performance  and  satisfaction,  but  I 
think  the  intinlate  relations  of  kinship  and  the  natural  love 
and  affection  of  the  mother  and  son  for  each  other  as  evi- 
denced in  all  their  relations,  was  the  lekl  consideration  for 
the  transactions  in  question. 

I  would  afSrm  the  judgment  of  the  Chief  Justice  of  the 
King^s  Bench  and  dismiss  the  appeal. 

Appeal  dismissed;  Pebdue^  J.A.,  dissenting. 
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MANITOBA. 

NOYBMBER  30th,  1914. 
OOUBT  OF  APPEAI«. 

SWANSON  V.  THOMAS. 

Prindpai  and  Agent — Husband  and  Wife  —  HiLsband  Em- 
powered  by  Wife  to  Purchase  Property  for  Her  and  to 
Transfer  Her  Land  in  Part  Payment  —  Husband  Has 
Only  Ordinary  Powers  Incident  to  Transaction  —  No 
Implied  authority  to  Pay  Commission  to  Agent  of  Ven- 
dor. 

Held,  that  the  bare  fact  that  a  woman  empowers  her  hasband 
to  buy  property  for  her,  and  to  agree  to  transfer  her  land  in  part 
payment  therefor,  does  not  give  him  implied  authority  to  agree,  on 
her  behalf,  to  pay  to  the  person,  whom  she  knows  only  as  the 
agent  of  the  other  party,  a  commission  as  if  he  were  her  agent 
selling  the  land. 

Appeal  from  the  judgment  of  the  Judge  of  the  County 
Court  in  favour  of  plaintiff  in  an  action  brought  to  recover 
from  Luther  and  Nellie  Thomas,  defendants,  the  unpaid 
balance  of  a  note  for  $200  given  by  Luther  Thomas  to 
plaintiff  as  commission  for  finding  a  purchaser  of  the  pro- 
perty of  Nellie  Thomas,  his  wife. 

The  appeal  was  heard  by  Howell,  C.J.M.,  Richabds, 
Pehdue,  Camebon,  and  Hagoart,  JJ.A. 

H,  M.  Hannesson,  for  defendant,  appellant. 
H.  A.  Bergman  for  plaintiff,  respondent. 

Howell,  C.J.M.  (dissenting) : — I  have  read  the  judg- 
ment of  my  brother  Cameron  in  this  matter  and  I  come  to 
the  same  conclusion. 

The  husband,  acting  really  for  his  wife,  desired  the 
aesistance  of  the  plaintiff  in  carrying  out  the  transaction 
and  admits  saying  to  him,  "  If  you  help  me  make  this  deal 
I  will  pay  you  off-side."  Perhaps  he  meant  by  this  "off- 
side" that  the  plaintiff  should  get  commission  on  the  ex- 
change as  if  agent  for  each  of  the  parties.  The  plaintiff 
swears  he  did  not  know  that  the  wife  was  the  owner  of  the 
property  and  apparently  the  Judge  believed  him.    The  wife 
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ponveyed  her  property  in  part  payment  of  the  livery  stable 
property  of  which  ehe,  through  these  negotiations,  became 
the  owner.  The  husband,  when  acting  as  a  principal,  but 
really  as  agent  for  his  wife,  promised  the  plaintiff  to  pay  a 
commission  for  his  assistance  in  canying  the  transaction 
through.  The  plaintiff,  thinking  the  husband  was  the  prin- 
cipal took  his  note  and  afterwards  claimed  against  the  wife. 
I  think  he  had  a  right  to  claim  against  her  and  that  the 
principles  laid  down  in  Thomson  v.  Davenport,  2  S.  L.  C. 
Bule  1,  at  page  391,  and  in  Calder  v.  Dobell,  L.  R.  6  C.  P. 
^6,  apply. 

The  plaintiff,  however,  has  no  right  of  action  against 
both  parties  and  if  the  husband  had  appealed  the  judgment 
pigainst  him  would  have  been  set  aside  as  was  done  in  David- 
fBon  V.  McLellan,  32  0.  B.  382,  a  case  in  many  respects  re- 
wnbling  this  one. 

I  would  dismiss  the  appeal. 

SiCHABDS,  J. A. : — ^The  plaintiffs,  being  employed,  by  par- 
ses named  Johnson,  to  procure  a  purchaser  for  a  livery  stable 
and  business  at  Aiborg  in  Manitoba,  advertised  it  for  sale. 

The  defendant,  Luther  Thomas,  saw  the  advertisement 
and  negotiated  with  the  plaintiffs  to  buy.  On  4th  March, 
1913,  he  entered,  in  bis  own  name,  into  a  written  agreement 
with  the  Johnsons  to  buy  the  property  for  $7,800,  "  payable 
.  .  .  by  transferring  to  the  parties  of  the  first  part'* 
i(the  Johnsons),  a  named  quarter  section  of  land,  '^at  five 
thousand  six  hundred  dollars  ($5,600)  .  .  .  and  the 
balance  of  twenty-two  hundred  ($2,200)  as  follows,''  stating 
amounts  and  times  of  instalments  making  up  the  $2,200 
with  interest. 

On  IQth  March,  1913,  the  agreement  was  carried  out  by 
the  Johnsons  delivering  possession  (and  entering  into  a 
formal  agreement  to  convey  the  livery  stable  and  business  to 
Luther  Thomas'  wife,  Nellie  Thomas,  who  was  the  real 
owner  of  the  quarter  section,  and  she  conveyed  the  quarter 
section  to  the  Johnsons,  and  secured  to  them  the  postponed 
payments,  nuking  up  the  balance  of  $2,200  and  interest. 

Swanson  claimed  from  the  Johnsons  a  commission  on 
the  sale  of  the  livery  stable  and  business,  and  was  given,  and 
accepted,  their  promissory  note  for  $600  in  settlement. 

During  the  preliminary  negotiations  the  plaintiff  Swan- 
son  claimed  from  Luther  Thomas  a  commission  on  the  trans- 
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fer  of  the  quarter  section,  as  if  he  were  selling  it  as  Thomas' 
agent.  Thomas  agreed  to  pay  one,  and  the  amount  was 
fixed  at  $200,  for  which  Luther  Thomas,  on  8th  March,  1913, 
gave  the  plaintiffs  his  promissory  note,  payable  three  monrths 
after  date. 

When  Swanson  took  that  note  he  did  not  know  that  Nellie 
Thomas  owned  the  quarter  section,  or  was  the  intended 
purchaser.  .  But  a  day  or  so  later,  when  the  final  agreement 
was  being  made,  or  had  just  been  made,  he  learned  that  fact. 

On  17th  July,  1913,  Luther  Thomas  paid  $60  on  the 
note,  the  balance  of  which  is  still  unpaid.  Swanson  made 
no  claim  against  Nellie  Thomas  for  payment  of  the  commis- 
aion  till  after  January,  1914. 

Mrs.  Thomas  took  no  part  in  the  negotiations,  but  left 
the  matter  entirely  in  her  husband's  hands.  ^  She  knew 
tha^t  he,  as  her  agent,  was  bargaining  for  the  livery  stable  and 
business,  and  that  he  was  agreeing  to  transfer  her  quarter 
section  in  part  payment.  She  did  not  agree,  or  authorize 
him  to  agree,  to  pay  a  commission,  and  she  had  no  notice 
or  knowledge,  till  after  Januaiy,  1914,  that  he  had  been 
asked,  or  had  agreed,  to  pay  one. 

This  action  was  brought  to  recover  from  both  Luther  and 
Nellie  Thomas  $160,  the  unpaid  balance  of  the  $200,  that 
Luther  had  so  agreed  to  pay.  Luther  did  not  defend  the 
action  but  Mrs.  Thomas  did. 

The  learned  trial  Judge  gave  judgment  against  both  de- 
fendants for  the  amount  claimed,  holding  that  the  husband 
had  absolute  authority  from  the  wife  to  do  anything  that  he 
did.    From  that  decision  Nellie  Thomas  has  appealed. 

In  stating  the  facts  of  the  case,  I  have,  for  the  purposes 
of  this  judgment,  credited  the  plaintiflPs  stoiy  as  agaanst 
that  of  the  defendants,  wherever  there  has  been  a  conflict 
of  testimony,  and  have  done  so  because  of  the  learned  trial 
Judge's  finding,  though  I  cannot  say  that  a  perusal  of  the 
evidence  would,  but  for  his  finding,  have  led  me  to  that 
Conclusion  as  to  all  matters  in  dispute. 

Assuming  that  it  is  a  case  where  it  would  be  open  to  the 
plaintiff,  in  spite  of  his  having  taken  the  $200  note,  to  pro- 
ceed against  the  undisclosed  principal,  and  further  assuming 
the  facts  to  be  as  mentioned  above,  the  question,  I  think,  may 
be  shortly  stated  thus: 

Does  the  bare  fact  that  a  woman  empowers  her  husband 
to  buy  property  for  her,  and  to  agree  to  transfer  her  land  in 
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part  payment  therefor,  imply  authority  to  him  to  agree, 
on  her  behalf,  to  pay  to  the  person,  that  she  knows  only  as 
the  agent  of  the  other  party,  a  commission,  as  if  he  were 
her  agent  selling  her  land? 

Such  implied  authority  can  go  no  further  than  to  give 
him  power  to  do  what  would  ordinarily  be  expected  as  an 
incident  of  sfuch  a  transaction.  I  cannot  see  anything  in 
this  case  that  should  suggest  to  her  that  a  commission  would 
be  claimed  from  her.  She  knew  that  the  plaintiffs  were  the 
Johnsons'  agents.  She  had  no  reason  to  suppose  that  they 
would  claim  to  have  been  hers. 

With  deference,  I  cannot  agree  with  the  learned  trial 
Judge  that  there  wjb  an  implied  auihority,  from  Nellie 
Thomas  to  Luther  Thomas,  to  agree  to  pay  a  commission. 
In  the  absence  of  an  express  authority,  which  is  not  sug- 
gested by  anything  in  the  evidence,  I  think  the  implication 
is  that  there  was  no  authority  to  him  to  so  agree. 

I  would  allow  the  appeal  with  costs,  and  amend  the 
entry  of  judgment  in  the  County  Court  by  making  it  a  judg- 
ment against  Luther  Thomas  only,  and  by  entering  judg- 
ment of  nonsuit  in  favour  of  the  defendant  Nellie  Thomas 
against  the  plaintifEs  with  costs. 

Perdue^  J.A. : — ^The  plaintiffs,  who  are  real  estate  agents, 
sue  Nellie  B.  Thomas  for  commission  for  finding  a  purchaser 
of  a  quarter  section  of  land  belonging  to  her.  She  is  a 
married  woman  and  her  husband,  the  defendant  Ix)u  Thomas, 
conducted  certain  negotiations  with  parties  named  Johnson, 
and  with  the  plaintiff,  who  was  their  agent.  These  negotia- 
tions resulted  in  an  agreement  which  was  reduced  to  writing, 
whereby  the  Johnsons  agreed  to  sell  their  livery  business 
to  Lou  Tliomas  for  a  certain  sum  of  money,  payable  by  Lou 
Thomas  transferring  to  the  Johnsons  the  above-mentioned 
quarter  section  of  land  and  paying  the  balance  of  the  pur- 
chase money  by  instalments.  This  agreement  was  executed 
under  seal  by  the  Johnsons  and  by  Thomas.  It  was  not 
disclosed  at  the  time  that  the  defendant  Nellie  B.  Thomas 
was  the  owner  of  the  quarter  section,  or  that  she  had  any 
interest  in  the  agreement.  The  transaction  was,  however, 
tarried  out  by  Mrs.  Thomas  conveying  her  land  to  the  John- 
sons and  receiving  a  conveyance  to  her  of  the  livery  stable, 
etc.,  mentioned  in  the  agreement. 
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Swanson  states  that  Lou  Thomas  agreed  to  pay  commis- 
sion on  the  sale  of  the  quarter  section,  and  Thomas  says  he 
agreed  to  pay  personally  a  commission  of  $200.  Some  days 
after  the  preliminary  agreement  had  been  executed  Lou 
Thomas  signed  a  promissory  note  in  favour  of  the  plaintiffs 
for  $200  as  their  commission,  and  he  afterwards  paid  $50 
on  account  of  this  note. 

J.  J.  Swanson,  the  menvber  of  the  plaintiffs'  firm  who 
brought  Thomas  and  the  Johnsons  together,  states  positively 
that  Mrs.  Thomas'  name  was  not  mentioned  in  connection 
with  the  commission  or  in  connection  with  the  note  prior 
to  the  signing  of  the  note.  Thomas,  on  the  other  hand,  says 
he  told  Swanson  that  his  wife  owned  the  land  and  would 
not  pay  a  commission.  Swanson's  evidence  shews  that  the 
agreement  as  to  commission  was  made  by  Lou  Thomas,  who 
personally  agreed  to  pay  it,  no  mention  being  make  of  his 
wife.  Thomas  apparently  agreed  to  pay  a  commission  him- 
self as  a  concession  to  Swanson,  Thomas  being  anxious  to  see 
the  transaction  go  through.  Both  defendants  state  that  the 
husband  had  no  authority  from  the  wife  to  agree  on  her 
behalf  to  pay  commission.  No  claim  for  commission  was 
made  against  the  wife  until  a  considerable  time  had  elapsed 
after  the  dishonour  of  the  note  given  by  the  husband. 

Upon  the  note  being  dishonoured  the  plaintiff's  brought 
this  action  to  recover  the  balance  of  the  commission  from 
Nellie  B.  Thomas  or  from  both  defendants.  A  claim  is 
also  made  against  Lou  Thomas  upon  the  promissory  note. 

The  learned  CJounty  Court  Judge  entered  a  verdict 
against  Nellie  B.  Thomas  on  the  ground  that  the  husband 
had  authority  from  his  wife,  "  and  that  he  did  it  practically 
on  his  own  behalf,  presumaibly  for  his  wife." 

In  considering  this  case  one  must  bear  in  mind  that  there 
are  two  separate  and  distinct  contracts  indicated  in  the 
evidence:  first,  the  contract  with  the  Johnsons  involving 
a  sale  or  exchange  of  Nellie  B.  Thomas'  land;  secondly,  the 
contract  to  pay  a  commission  to  the  plaintiff.  Eatification, 
or  rather  adoption  of  the  first  contract  by  Mrs.  Thomas 
was  not  a  ratification  of  the  second  contract  which  was  one 
made  between  her  husband  and  a  third  party,  the  plaintiffs. 
The  plaintiffs  were  the  agents  of  the  Johnsons  who  adver- 
tised the  livery  business  for  sale.  Lou  Thomas  went  to  them 
to  purchase  it.  The  transaction  that  resulted  involved  the 
transfer  of  the  wife's  quarter  section  to  the  Johnsons  at  a 
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stated  Y«lue.  The  plaintiffs,  although  they  were  receiving  a 
commission  from  their  own  principals,  sought  also  to  obtain 
a  commission  on  the  sale  of  the  quarter  section  of  land. 
There  cannot  be  any  contract  that  she  would  pay  a  commis- 
sion to  the  plaintiffs  implied  from  the  circumstances.  It 
rests  upon  the  plaintiffs  to  prove  a  contract  to  pay.  The 
Argument  advanced  for  the  purpose  of  inferring  such  a 
contract  is  that  the  husband  was  authorized  by  the  wife  to 
enter  into  and  cany  through  the  transaction  with  the  John- 
sons, and  that  therefore  it  must  be  inferred  that,  as  incident 
to  that  authority,  he  had  power  to  bind  her  to  an  agreement 
to  pay  commission  to  the  plaintiffs.  But  if  we  take  Swan- 
son's  own  evidence  as  expressing  the  true  facts  (a  position 
to  which  the  plaintiffs  cannot  reasonably  object)  Mrs. 
Thomas'  name  was  not  mentioned  in  connection  with  the 
transaction  prior  to  the  signiug  of  the  note,  and  the  agree- 
ment as  to  commission  was  that  the  husband  would  personally 
pay  it.  Thomas  did  not  say  to  Swanson  that  he  agreed  on 
behalf  of  his  wife  or  on  behalf  of  the  owner  of  the  land  to 
pay  commission.  Swanson  dealt  with  Thomas  as  the  prin- 
cipal, and  had  no  reason  to  believe  that  Thomas  was  acting 
for  anyone  else.  It  is  positively  denied  by  both  the  defend- 
ants that  Mrs.  Thomas  was  ever  consulted  or  gave  any  auth- 
ority to  her  husband  to  bind  her  to  pay  commission,  and 
there  is  no  evidence  to  the  contrary. 

Further,  I  think,  that  the  contract,  made  as  it  was  and 
under  the  facts  as  shewn,  was  not  capable  of  ratification  by 
Mrs.  Thomas  so  as  to  make  her  liable  to  be  sued  upon  It, 
even  if  there  were  evidence  of  an  attempt  at  ratification. 
As  authority  for  this,  I  would  refer  to  the  decision  of  the 
House  of  Lords  in  Keighley  v.  Durant,  [19011  A.  C.  240, 
in  which  the  doctrine  of  ratification  is  dealt  with  fully 
and  it  is  laid  down  that  a  contract  made  by  a  person  intend- 
ing to  contract  on  behalf  of  a  third  party,  but  without  his 
authority,  cannot  be  ratified  by  the  third  party  so  as  to  render 
him  able  to  sue  or  liable  to  he  sued  on  the  contract,  where 
the  person  who  made  the  contract  did  not  profess  at  the 
time  of  making  it  to  be  acting  on  behalf  of  a  principal. 

Under  no  aspect  of  this  case  can  I  find  that  Nellie  B. 
Thomaff,  either  by  agreement  or  by  her  conduct,  made  her- 
self liable  to  the  plaintiffs  for  the  commission  claimed. 

I  would  allow  the  appeal  with  costs  and  enter  a  nonsuit 
with  costs  in  the  County  Court  as  against  Nellie  B.  Thomas. 
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Cahbbon,  J.A.  ((dissenting) : — The  plaintiffs  sue  the  de- 
fendantSy  husband  and  wife,  for  a  commission  on  the  sale  of 
a  quarter  section  of  land  in  Saskatchewan,  owned  by  Nellie 
Thomas,  the  wife.  The  action  is  against  the  defendants 
jointly,  against  each  of  them  separatefy  and,  lastly,  against 
the  huaband  on  a  promissory  note  for  $200  given  for  the 
amount  of  commission  agreed  upon.  The  plaintiffs  published 
an  advertisement  for  the  sale  of  a  livery  business  at  Arborg 
owned  by  three  persons  named  Johnson.  Lou  Thomas  saw 
this  and  came  to  Winnipeg  to  see  the  plaintiffs  and,  after 
John  J.  Swanson,  one  of  the  plaintiffs,  and  he  had  made  two 
trips  to  Arborg,  they  completed  an  agreement  which  Swanson 
drew  up,  March  4th,  1913,  and  had  signed  by  the  Johnsons 
and  L.  Thomas.  The  agreement  was  signed  on  its  date. 
This  agreement  was  entered  into  subject  to  an  inspection 
of  the  farm  which  was  made  by  one  of  the  Johnsons,  accom- 
panied by  Lou  Thomas.  They  returned  March  8,  the  parties 
discussed  the  agreement  and  certain  alterations  were  made 
in  it,  including  an  increase  in  the  amount  of  the  expressed 
consideration  from  $7,300  to  $ff,800.  The  land  was  taken  at 
$5,600,  and  the  balance  $2,200  was  made  payable  $550  on 
March  4th,  1914,  $500  Septennber  4th,  1914,  $600,  March 
4th,  1915,  with  interest  at  7  per  cent. 

Swanson  made  an  agreement  with  Lou  Thomas  as  to  the 
amount  of  commission  which  was  fixed  at  $200  for  which 
Thomas  gave  the  promissory  note  sued  upon,  dated  March 
8th,  on  which  $50  was  paid  July  17th,  1913. 

In  carrying  out  the  agreement  a  conveyance  of  the  quar- 
ter section  was  Qiade  by  Mrs.  Thomas  and  a  bill  of  sale  of 
the  livery  stable  property  made  to  her.  At  the  time  of  the 
giving  the  note  Swanson  says  he  did  not  know  who  was  the 
owner  of  the  quarter  section. 

It  appears  that  the  Johnsons  agreed  to  pay  a  commission 
and  paid  it  in  part.  Of  this  fact  Thomas  was  aware.  Swan- 
son says  a  commission  was  discussed  between  Thomas  and 
himself  before  he  gave  the  note. 

Mrs.  Thomas  explicitly  denies  authorizing  her  husband 
to  agree  to  pay  any  commission,  and  says  she  never  heard 
of  the  commission  until  after  the  payment  of  the  $50,  and 
that  no  demand  was  made  on  her  for  it  until  the  commence- 
ment of  the  action.  She  says  she  left  the  matter  in  her  hus- 
band^s  hands  and  had  him  act  for  her  throughout.  . 
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Lou  Thomas  states  that  he  told  Swanson  the  farm  be- 
longed to  his  wife  ''  from  the  start/'  also  that  he  promised  to 
pay  the  commission  *'  off-side."  "  I  gave  him  the  note  and 
told  him  I  wonld  pay  him/*  "I  told  him  that  my  wife 
wouldn't  pay  him  a  cent  I  said  it  was  her  property;  I  was 
making  the  deal  and  I  would  pay  him  off-side/'  and  this 
before  he  gave  the  note. 

Swanson,  on  being  recalled,  gave  a  definite  denial  to 
these  statements. 

The  learned  County  Court  Judge  held  that  the  hugband 
had  authority  from  the  wife  and  gave  judgment  for  the 
plaintiffs  for  $156.30. 

II  is  argued  that  the  plaintiffs  having  accepted  the  note 
of  Lou  Thomas  for  the  commission  and  extended  the  time 
for  the  payment  thereof  have  elected  their  remedy  and  cannot 
now  hold  the  defendant  Nellie  B.  Thomas.  The  husband 
was  here  clearly  agent  for  his  wife  and  no  proceedings  short 
of  judgment  against  the  agent  are  conclusive  proof  of  elec- 
tion to  charge  the  agent  exclusively.  I  do  not  consider  this 
case  comes  within  the  decisions  referred  to  in  Bowstead  on 
Agency,  p.  312  et  seq.,  to  several  of  which  we  were  referred. 
I  would  not  draw  from  the  facts  here  that  the  plaintiffs 
had  elected,  with  knowledge,  to  accept  the  liability  of  the 
husband  to  the  exclusion  of  that  of  the  wife.  In  view  of 
the  judgment  of  the  trial  Judge,  we  must  accept  the  plain- 
tiffs' version  of  the  facts.  The  promissory  note  is  merely  a 
conditional  payment  and  their  acceptance  of,  and  dealing 
with,  it  does  not  necessarily  preclude  the  plaintiffs  from  en- 
forcing their  claim  against  the  wife. 

In  this  matter  the  wife  was  represented  by  her  husband 
throughout.  She  ratified  the  transaction  and  executed  the 
necessary  conveyance.  The  husband  knew  that  the  plaintiffs 
were  representing  the  Johnsons  and  knew  that  they  (the 
Johnsons)  were  liable  to  pay  a  commission.  The  trial  Judge 
has  found  tiiat  the  husband  had  full  authority  from  the  wife 
to  do  what  he  did  in  agreeing  to  pay  a  commission.  It  was 
certainly  open  to  him  to  come  to  that  conclusion,  though, 
to  do  so,  he  had  to  reject  their  statements  as  to  the  husband's 
authority  to  pay  or  agree  to  pay  a  commission.  The  wife 
admitted  that  she  had  left  the  matter  in  the  hands  of  her 
husband  and  that  he  had  acted  for  her  throughout.  From 
this,  and  from  the  evidence  generally,  the  learned  County 
Court  Judge  held  that  the  interests  of  the  wife  and  husband 
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were  identical  and  that  the  husband  had  sufScient  authority 
to  bind  his  wife  in  the  matter  of  a  commission.  In  view  of 
all  the  circumstances^  I  am  not  prepared  to  reverse  his 
finding. 

Haogabt,  J.A.,  concurred  with  Perdue  and  Riohabdb, 
JJ.A. 

Appeal  allowed;  Howell^  C.J.M.,  and  Cameron,  J.A., 
dissenting. 


HAHITOBA. 

NrvEMBBR  30th,  1914. 

COURT  OP  APPEAL. 

HAERIS  V.  WHITEHEAD. 

Sale  of  Ooods — Automobile — In  Possession  of  Purchaser  at 
Time  of  Agreement  of  Sale — Note  in  Payment  —  Con- 

^  struciion  of  Clause  In — No  Unequivocal  Words  Shewing 
Retention  of  Ownership  by  Vendor — Not  a  Lien  Note — 
Right  of  Vendor  to  Re-take  Possession  Until  Payment 
— No  Actual  Retention — Equitable  Pledge  —  Innocent 
Purchaser  For  Value  Without  Notice — Replevin — Loss 
of  Use  of  Automobile  —  Nominal  Damages  —  County 
Courts  Act,  sec.  SSI. 

Plaintiff  agreed  to  sell  his  automobile  to  defendant  W.  in  whose 
possession  it  was  at  the  time  of  said  asrreement.  W.  icave  to  plaintiff 
in  payment  a  document  in  the  form  of  a  promissory  note  contain- 
iuK  the  followini;  clause  which  was  inserted  by  plaintiff  before  the 
document  was  signed:  "This  note  is  in  payment  for  car  No.  7100 
&  150  lioense  &c..  and  is  to  remain  in  possession  of  owner  until  paid 
for.'*  Plaintiff  did  not  express  to  W.  an  intention  to  retain  th* 
ownerRhip  and  W.  did  not  know  of  any  such  intention. 

Held,  that  the  document  was  not  a  lien  note  since  the  dause 
inserted  therein  was  not  an  unequivocal  provision  shewing  tbe 
plflintifTs  retention  of  ownership,  but  that  it  simply  gave  the  vWn- 
tiff  the  ripht  to  re-take  possession  at  any  time  before  payment;  thfit 
the  said  right,  at  the  most,  amountf'd  to  an  equitable  pledge  in  the 
vendor's  favour  and  was  of  no  nvail  against  an  innocent  purchaser 
for  value  to  whom  the  ownership  had  passed. 

Appeal  from  the  juderment  of  a  Judfi:e  of  the  County 
Court  in  favour  of  the  plaintiff  in  an  action  of  replevin. 
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The  appeal  was  heard  by  Bichards,  Perdue,  and  Haq- 
GABT,  JJ.A. 

H.  J.  Symington,  for  defendant  Milord,  appellant. 
Honeyman  and  Thomas,  for  plaintiff,  respondent. 

R1CHARD6,  J.A. : — The  plaintiff,  who  owned  an  auto- 
mobile, which  was  in  Whitehead's  possession,  agreed  to  sell  it 
to  him.  Whitehead,  for  $550,  and  Whitehead  gave  plaintiff 
his  note  for  that  amount,  payable  at  60  days  after  date. 

On  the  note  form,  before  it  was  signed,  there  was  written 
by  plaintiff  after  the  ordinary  wording  of  the  note  the  fol- 
lowing :— 

"This  note  is  in  payment  for  car  Xo.  7100  and  150 
license  and  is  to  remain  in  the  possession  of  owner  till  paid 
for." 

The  plaintiff  swears  that  before  he  took  the  note  he  tried 
to  find  a  lien  note  form  to  use,  and  that  he  could  not  find  one, 
and  so  wrote  the  above  into  the  note,  supposing  it  would  have 
the  same  effect  as  a  lien  note.  It  does  not  appear  that  he 
told  Whitehead  of  his  intention  to  retain  the  title,  or  owner- 
ship, or  that  Whitehead  agreed  to,  or  knew  of  such  intention. 

The  plaintiff  thereafter  made  no  attempt  to  get  possession 
of  the  car.  While  in  Whitehead's  possession  it  was  sold  by 
him,  Whitehead,  to  Mr.  Lee,  and  by  the  latter  to  the  defend- 
ant Milord,  who  paid  part  at  least  of  the  price  in  cash. 

The  plaintiff  thereafter  brought  this  action,  one  of 
replevin,  and  thereby  got,  and  has  since  retained,  possession 
of  the  car. 

The  defendant  Milord  denied  the  plaintiff's  title  and 
counterclaimed  for  damages  for  the  loss  of  user  of  the  car. 
The  learned  trial  Judge  gave  judgment  for  the  plaintiff  and 
the  defendant  Milord  appealed. 

The  plaintiff  relies  on  the  use  of  the  word  "owner"  in 
the  clause  above  quoted  from  the  note,  as  implying  that  he 
was  to  retain  the  title  and  ownership.  He  was  the  owner 
at  the  time  he  wrote  that  on  the  face  of  the  note,  but  I  do 
not  see  that  we  should  imply  anything  further  than  that 
from  the  writing. 

An  ordinary  lien  note  simply  provides  that  in  spite  of  the 
sale  the  property,  title  and  ownership  shall  not  pass  to  the 
purchaser  but  shall  remain  in  the  vendor.  Now  the  effect 
of  such  a  transaction,  coupled  with  the  delivery  to,  or  retain- 
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ing  of  possession  by,  the  purchaser,  is  to  give  the  latter  that 
possession  of  the  chattel  which  is  the  ordinary  evidence  of 
ownership,  and  which  may  enable  him  to  sell  it,  as  his  own, 
to  an  innocent  purchaser,  which  is  just  what  occurred  here. 

The  only  way  in  which  the  vendor  can  then  justify  hid 
re-taking  the  chattel,  is  by  shewing  that  the  property  did  not 
pass  from  him.  In  all  such  cases  I  would  lean  against  hold- 
ing that  the  property  in  such  cases  has  not  passed. 

If  I  am  right  in  that,  it  becomes  necessary  for  the  vendor 
to  clearly  shew  his  retention  of  the  ownership  by  the  use  of 
unequivocal  provisions  to  that  effect  in  the  contract  of  sale. 
It  does  not  seem  to  me  that  the  plaintiff  has  done  so  in  this 
case.  On  the  contrary,  I  think  the  facts  shew  that  he  meant 
to  part  with  the  ownership,  or  title,  but  to  retain  a  right  to 
re-take  possession  if  he  wished.  Such  a  bare  retention,  with- 
out actual  re-taking  of  possession,  would,  in  the  case  of  the 
ownership  having  passed  to  Whitehead,  be  of  no  avail  as 
against  an  innocent  purchaser  for  value  to  whom  the  owner- 
ship again  passed,  as  I  think  it  did  in  this  case  to  the  de- 
fendant Milord. 

The  bare  agreement  that  possession  might  be  taken,  did 
not  constitute  a  mortgage,  or  an  agreement  to  mortgage,  as 
even  if  such  possession  had  been  taken,  the  title  would  have 
remained  in  Whitehead.  At  the  utmost,  it  was  an  agreement 
for  a  pledge  of  the  car,  by  Whitehead  to  the  plaintiff.  But, 
as  there  was  no  delivery  of  possession,  no  pledge,  except  pos- 
sibly an  equitable  one,  was  created ;  and,  though  an  equitable 
pledge  might  be  good  as  between  the  parties  to  it — as  to 
which  I  express  no  opinion — it  could  not  prevail  as  against 
an  innocent  purchaser  for  value. 

The  evidence  as  to  damages,  suffered  by  the  defendant 
from  being  deprived  of  the  use  of  the  car  since  action  begun, 
is  too  vague  to  be  of  any  use.  He  says  he  thinks  he  should 
recover  $3  per  day,  but  does  not  shew  that  he  was  put  to  any 
expense  or  suffered  actual  loss.  I  agree  that  the  damages 
should  be  nominal  only. 

My  brother  Perdue's  judgment  sets  out  fully  the  disposal 
to  be  made  of  this  appeal,  in  which  disposal  I  concur. 

Perdue,  J.A.  : — This  is  an  action  of  replevin  to  recover 
a  motor  car.    The  facts  are  as  follows: — 

In  November,  1913,  the  plaintiff  sold  the  motor  car  to 
the  defendant  Whitehead.    Whitehead  gave  the  plaintiff  a 
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document  in  the  form  of  a  promissory  note  for  $550^  in  pay- 
ment for  the  car^  the  note  >being  in  the  words  following : — 

"Winnipeg,  Nov.  24th,  1913. 
$550.00. 

Sixty  days  after  date  I  promise  to  pay  to  the  order  o{ 
L.  6.  Harris  at  the  Sterling  Bank  of  Canada  here  the  sum  of 
five  hundred  and  fifty  dollars,  value  received.  Interest  at 
seven  per  cent.  This  note  is  in  payment  for  car  No.  7100 
and  150  license  and  is  to  remain  in  the  possession  of  the 
owner  until  paid  for.'* 

(Sgd.)     T.  P.  Whitehead, 

57  Victoria  St.,  Wpg.'* 

At  the  time  the  sale  was  made  the  car  was  in  the  posses- 
sion of  Whitehead  and  had  been  in  his  possession  and  use  for 
some  months,.  The  plaintiff  pressed  him  to  return  the  car 
and  then  Whitehead  offered  and  agreed  to  buy  it.  The 
plaintiff  expected  to  receive  cash  but  Whitehead  would  only 
give  his  note  at  60  days.  The  plaintiff  says  he  tried  to  find 
a  form  of  lien  note  but  not  finding  one  he  drew  up  the  above 
note  intending  it  to  be  a  lien  note.  The  plaintiff  says  White- 
head promised  to  restore  to  him  the  possession  of  the  car  but 
did  not  do  so,  and  it  remained  in  the  possession  of  White- 
head continuously  after  the  sale  until  he  sold  it  to  a  person 
named  Lee.  Lee  sold  the  car  to  the  defendant  Milord,  who 
had  no  notice  of  the  plaintiff's  claim.  The  note  was  not 
paid  and  in  September,  1914,  the  present  action  of  replevin 
was  commenced  against  Whitehead  and  Milord. 

If  the  doubtful  expressions  in  the  agreement  written  into 
the  note  are  interpreted  in  accordance  with  the  construction 
most  favourable  to  the  plaintiff,  the  agreement  was  that  the 
car  should  remain  in  the  plaintiff's  possession  until  paid  for. 
There  is  nothing  in  the  writing  saying  that  the  ownership 
of  the  car  should  remain  in  the  plaintiff  or  that  the  title  to, 
or  the  property  in,  the  car  should  not  pass  to  Whitehead,  and 
there  does  not  appear  to  have  been  any  verbal  agreement  to 
that  effect.  The  plaintiff  states  that  he  sold  the  car  to 
Whitehead  and  took  the  note  in  payment  but  was  to  have 
possession  of  the  car  until  it  was  paid  for.  At  that  time 
Whitehead  had  possession  and  continued  to  retain  possession. 
The  real  transaction  appears  to  have  been  this :  The  plaintiff 
agreed  to  sell  the  car,  the  purchaser  being  already  in  posses- 
sion of  it;  the  purchaser  agreed  to  restore  the  possession  to 
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the  plaintiff  as  security,  but  never  did  so.  I  think  the  effect 
of  this,  that  the  ownership  or  property  in  the  car  passed  to 
the  purchaser  and  that  the  plaintiff  had  the  purchaser's 
promise  to  pledge  the  car  with  the  plaintiff  as  security  for 
the  price.  But  no  pledge  was  ever  actually  made,  because 
the  possession  of  the  property  to  be  pledged  must,  in  order 
to  create  a  valid  pledge,  pass  from  the  pledgor  to  the  pledgee 
or  to  some  one  for  him:  31  Cyc.  787;  Add.  Con.  11th  ed., 
817-818.  No  doubt  there  may  have  been  a  valid  agreement 
enforceable  as  between  the  plaintiff  and  Whitehead  that  the 
latter  should  restore  possession  to  the  plaintiff  in  order  that 
it  might  be  held  as  agreed,  but  such  an  agreement  is  not 
enforceable  against  a  purchaser  for  value  without  notice,  as 
Milord  must  be  held  to  be. 

The  law  governing  the  plaintiff's  rights  are  very  suc- 
cinctly stated  in  31  Cyc.  p.  797,  as  follows: — 

"  Where  there  is  a  contract  for  a  pledge  which,  however, 
does  not  constitute  a  valid  pledge  because  of  the  lack  of  some 
requisite,  as  the  non-existence  of  the  property  to  be  pledged, 
or  a  want  of  delivery,  the  contract  is  said  to  create  an  equit- 
able pledge  which  a  Court  of  equity  will  enforce  between  the 
parties  and  against  the  general  creditors  of  the  pledgor,  but 
not  against  subsequent  bona  fide  purchasers  or  pledgees  for 
value.''  See  also  Pomeroy's  Eq.  Jur.  sec.  1235,  where  num- 
erous English  authorities  are  referred  to. 

The  defendant  Milord  was  a  subsequent  purchaser  in  good 
faith,  without  notice  of  the  plaintiff's  rights,  and  he  obtained 
from  Whitehead  through  Lee  the  legal  title  to,  and  possession 
of  the  car.  This  furnishes  a  complete  answer  to  the  plain- 
tiff's claim :  Pilcher  v.  Rawlins,  7  Ch.  259,  pp.  268,  269. 

I  think  the  appeal  must  be  allowed  with  costs  and  judg- 
ment entered  for  the  defendant  Milord  in  the  County  Court 
for  the  return  of  the  car,  and  that  the  plaintiff  pay  to  the 
defendant  $5  damages  under  sec.  231  of  the  County  Courts 
Act,  together  with  costs  of  suit  in  the  County  Court. 

Hagoart,  J.A.  : — This  is  an  action  of  replevin  for  the 
recovery  of  a  motor  car.  The  plaintiff  claims  that  at  the 
time  of  the  alleged  sale  to  the  defendant  Whitehead  it  was 
agreed  that  the  ownership  and  possession  of  the  car  should 
remain  in  the  plaintiff  until  the  car  was  paid  for,  and 
furthei*  alleges  that  this  agreement  was  in  writing. 
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The  defendant  Milord  claims  to  be  a  purchaser  for  valae 
without  notice,  denies  that  there  was  any  written  agreement, 
and  alleges  that  the  plaintiff  permitted  Whitehead  to  exercise 
acts  of  ownership  so  that  he  was  able  to  sell  the  car  to  a  third 
party  for  value  without  notice,  who  in  turn  sold  it  to  the 
defendant  Milord,  and  that  the  plaintiff  is  estopped  from 
setting  up  acts  of  ownership  against  Milord. 

The  case  was  abandoned  as  against  the  defendant  White- 
head. The  defendant  Milord  claims  under  a  sale  from  White- 
head to  one  Lee,  and  a  bona  fide  sale  from  Lee  to  himself. 

The  trial  Judge  gave  a  verdict  for  the  plaintiff,  from 
which  the  defendant  Milord  appeals. 

The  plaintiff  in  1912  bought  a  motor  car  from  the  Breen 
Motor  Co.,  which  he  stored  in  a  garage  on  Good  street  in  the 
city  of  Winnipeg  while  he  himself  took  a  trip  to  Europe. 
While  the  plaintiff  was  in  Europe  he  received  a  letter  from 
the  defendant  Whitehead  asking  if  he.  Whitehead,  could  take 
the  car  out,  stating  that  the  lamps  and  other  things  belong- 
ing to  it  were  being  stolen.  The  plaintiff  did  not  reply  to 
the  letter.  He  returned  to  Winnipeg  in  November  of  that 
same  year,  when  he  learned  that  the  defendant  Whitehead 
bad  taken  the  car  out  of  the  garage  and  was  using  it,  and 
that  it  had  been  damaged  to  some  extent.  Through  the 
Breen  Motor  Co.  the  plaintiff  learned  that  the  car  had  been 
brought  to  their  shop  for  repairs  by  Whitehead. 

The  plaintiff  located  Whitehead  at  the  St.  Regis  hotel, 
where  he  first  met  him.  The  plaintiff  subsequently  met 
Whitehead  several  times  and  says  he  continued  insisting 
upon  getting  some  satisfaction  for  the  car.  T  will  give  the 
plaintiff's  story  as  the  result  of  these  interviews :  "  Finally, 
I  said  this  car  belongs  to  me  and  I  will  have  to  take  posses- 
sion of  it  in  some  way ''  .  .  .  and  that  Whitehead  in  reply 
says,  "I  will  tell  you  what  I  will  do,  I  will  give  you 
my  note  for  60  days,  il  have  $9,000  coming  in  and 
other  resources,  and  I  will  pay  for  it,''  and  further  on  he 
proceeds :  "  I  went  out  to  try  and  find  a  form  of  lien  note, 
and  could  not,  and  when  I  came  back  he  came  in  again  and 
we  made  the  bargain.  I  wanted  $700,  and  I  was  finally 
beaten  down  to  $550.  Before  this  he  said  he  would  pay  me 
for  it,  and  made  no  mention  of  a  note  or  anything  else  the 
first  time  he  was  in.  Finally  he  said  he  would  pay  $650. 
Of  course  I  thought  that  was  cash.     Then  he  said  he  would 
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give  me  a  note.    I  tried  to  find  a  form  of  lien  note^  but  could 
not,  and  made  out  a  note  for  him  at  2  months  which  he 
signed  "  and  the  note  in  question  is  in  these  words : — 
"$550,00.  Winnipeg,  Nov.  24th,  1913. 

Sixty  days  after  date  I  promise  to  pay  to  the  order  of 
L.  Q.  Harris,  at  the  Sterling  Bank  of  Canada  here,  the  sum 
of  five  hundred  and  fifty  xx/100  dollars.  Interest  at  7%. 
This  note  is  in  payment  for  car  No.  7100,  and  150  license, 
and  is  to  remain  in  the  possession  of  the  owner  until  paid  for. 

T.  P.  Whitehead, 

57  Victoria  St.,  Wpg.'' 

And  proceeding  further,  the  plaintiff  says,  referring  no 
doubt  to  the  last  portion  of  the  document:  "I  first  wrote 
that  in  as  I  could  not  find  a  lien  note  and  made  it  as  near  a 
lien  note  as  I  could.  Afterwards  I  tried  to  get  hold  of  the 
car  and  could  not.  When  he  signed  the  note  he  promised  to 
give  me  possession  of  the  car  just  as  soon  as  it  was  repaired, 
that  I  could  have  the  car." 

These  occurrences  were  about  the  24th  November,  1913, 
the  date  of  the  note,  shortly  after  which  the  plaintiff,  leaving 
the  car  in  the  possession  of  the  defendant  Whitehead,  went  to 
Europe  again,  where  he  remained  until  the  following  sunmier. 

The  defendant  Whitehead  was  for  some  time  in  posses- 
sion of  the  car,  wrongfully  or  rightfully,  before  the  price  was 
agreed  on  and  the  note  was  given,  and  from  that  time  until 
the  transfer  to  the  present  defendant  Milord,  Whitehead 
remained  in  open  possession  of  the  motor. 

The  note  was  never  paid. 

It  may  have  been  the  intention  of  the  plaintiff  to  retain 
something  in  the  nature  of  a  lien  or  stipulation  that  the 
property  and  ownership  of  the  car  should  remain  in  himself; 
but  I  cannot  gather  from  the  document,  or  from  the  evidence, 
that  such  was  also  the  intention  of  Whitehead.  The  note  or 
agreement  does  not  in  express  terms  give  the  plaintiff  a  lien 
or  reserve  to  him  the  right  to  get  possession  of  the  car.  The 
plaintiff  wrote  the  document  himself  and  it  does  not  appear 
that  at  that  time  there  was  much  serious  conversation  as  to 
what  should  be  its  terms.  If  the  plaintiff  has  not  the  security 
he  thought  he  had,  or  perhaps  might  have  had  if  he  insisted 
upon  it,  it  is  his  own  fault.  The  document  itself  has  not 
the  effect  claimed  for  it  by  the  plaintiff. 

I  think,  under  all  the  circumstances,  the  defendant 
Milord  receives  substantial  justice  by  getting  a  verdict  for  the 
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delivery  of  the  car  to  him,  but  in  deference  to  my  brother 
Judges^  I  agree  to  a  verdict  of  $5  on  his  counterclaim. 

I  would  allow  the  appeal  and  enter  a  verdict  for  the  de- 
fendant for  motor  car  in  question. 

Appeal  allow$d. 


KAHITOBA. 

NOYBKBSB  30th,  1914. 
COUBT  OF  APPBAL. 

MIQUEZ  V.  HARRISON. 

Jurisdiction — County  Court — Action  for  Specific  Performance 

of  Contrcu:t   for  Sale  of  Land — Damages  in  Lieu  of — 

Cancellation  of  Contract  on  Ground  of  Abandonment — 

County  Courts  Act,  sec.  67  (b) — King's  Bench  Act,  Rule 

9S6 — Costs. 

The  County  Goort  has  no  jurisdiction  to  entertain  an  action 
for  specific  performance  of  a  contract  for  the  sale  of  land,  nor  is  it 
competent  to  give  damages  in  lieu  of  specific  performance. 

The  County  Court  has  no  jurisdiction  to  entertain  an  aetiQxi 
for  a  declaration  cancelling  a  contract  for  the  sale  of  land,  on  the 
ground  of  abandonment. 

Order  of  Galt,  J.,  29  W.  L.  R.  187,  set  aside. 

An  appeal  from  the  judgment  of  Galt,  J.,  29  W.  L.  R. 
187,  who  ordered  the  costs  to  be  taxed  on  the  County  Court 
scale  of  an  action  for  specific  performance  for  the  sale  of 
land,  brought  in  the  County  Court  in  which  Metcalfe,  J., 
gave  judgment  in  favour  of  plaintiflE  for  damages  in  lieu  of 
specific  performance  but  made  no  order  as  to  costs. 

J.  L.  M.  Thomson,  for  plaintiff,  appellant. 
A.  B.  Hudson,  for  defendant,  respondent. 

The  judgment  of  the  Court  was  delivered  by 
Cameron,  J.A.  : — ^This  action  was  brought  to  enforce 
specific  performance  of  an  agreement  whereby  the  defendants 
agreed  to  sell  to  the  plaintiflE  certain  land  for  the  sum  of 
$810,  payable  as  therein  mentioned.  The  action  was  tried 
before  Mr.  Justice  Metcalfe,  who  gave  judgment  for  the 
plaintiflF  for  $141  damages,  but  made  no  order  as  to  costs. 
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The  costs  were  taxed  by  the  taxing  oflScer  on  the  King's 
Bench  scale.  From  this  taxation  an  appeal  was  had  to  Mr. 
Justice  Gait,  in  whose  judgment  the  facts  and  pleadings  are 
referred  to  at  length,  and  the  rule  (936)  of  the  King's  Bench 
Act,  and  the  sec.  (57b)  of  the  County  Courts  Act  which 
govern  the  matter  in  question  are  set  out  in  full. 

The  judgment  being  for  $141  damages  for  breach  of  the 
contract  sued  upon,  the  learned  Judge  held  that  it  was  a 
matter  within  the  competence  of  the  County  Court  and  that, 
therefore,  the  plaintiff  was,  under  Kule  936  of  the  King's 
Bench  Act,  entitled  to  County  Court  costs  only,  with  the 
right  to  the  defendants  to  set  off. 

It  appears  from  the  pleadings  and  the  judgment  of  Met- 
calfe, J.,  that  the  real  issue  tendered  by  the  defendants  was 
that  the  agreement  sued  upon  could  not  be  enforced  because 
it  had  been  abandoned  by  the  plaintiff  and  that  that  abandon- 
ment had  been  accepted  by  the  defendants.  I  take  it  that 
the  judgment  of  Metcalfe,  J.,  is  to  the  effect  that  the  defend- 
ants failed  to  establish  this  defence  of  abandonment  and  that 
the  plaintiff  was  entitled  to  specific  performance  but  that 
specific  performance  being  impossible,  by  reason  of  the  de- 
fendant's action  in  disposing  of  the  property,  he  awarded 
damages  in  lieu  thereof,  and  fijced  these  at  the  sum  of  $141, 
the  amount  paid  by  the  plaintiff  on  the  agreement  which  he 
adopted  as  the  measure  of  damages. 

In  the  first  place,  there  is  no  jurisdiction  in  the  County 
Court  to  entertain  the  action  for  specific  performance  as 
brought  by  the  plaintiff.  This  jurisdiction  is  expressly  ex- 
cluded by  sec.  57  (b)  of  the  County  Courts  Act. 

Nor  can  there  be  jurisdiction  to  entertain  in  the  County 
Court  an  action  to  declare  the  cancellation  of  an  agreement 
on  the  ground  of  abandonment,  which  is  in  reality  the  relief 
claimed  by  the  defendants.  There  is  here  no  allegation  of 
fraud  or  misrepresentation  and  therefore  the  matter  could 
not  in  any  event  come  within  the  jurisdiction  of  the  County 
Court.  Had  there  been  such  the  jurisdiction  would  be  re- 
stricted to  contracts  involving  a  sum  not  exceeding  $500. 
Richards  v.  Trottier,  24  M.  R.  473. 

In  the  well  known  case  of  Cornwall  v.  Henson,  [1900]  2 
Ch.  298,  a  similar  action  was  brought,  the  plaintiff  asking  for 
specific  performance,  and  damages  instead  of  or  in  addition 
to  specific  performance,  or  alternatively  for  damages  for 
breach  of  contract,  or  for  repayment  of  the  money  paid.   The 
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defendant  having  redered  specific  performance  impossible^ 
he  was  held  liable  in  damages. 

In  this  present  case  it  seems  to  me  the  trial  Judge^  in 
effect,  found  that  the  defence  of  an  abandonment  of  the 
contract  had  not  been  established,  and  that  the  plaintiff  was, 
therefore,  entitled  to  specific  performance.  That  particular 
remedy  being  rendered  impossible  by  the  action  of  the  defend- 
ants in  disposing  of  the  property,  he  awarded  damages  against 
them  in  lien  thereof,  and  in  ascertaining  those  damages  he 
took  as  the  measure  of  them  the  amounts  paid  by  the  plain- 
tiff on  this  contract  so  found  to  be  unenforceable.  If  the 
defendants  had  sought  to  establish  by  action  the  abandon- 
ment by  the  plaintiff  of  the  contract  and  their  acceptan?e 
thereof,  they  would  not,  and  could  not,  have  taken  proceed- 
ings elsewhere  than  in  the  King's  Bench. 

The  fixing  of  damages  in  lieu  of  specific  performance  is  a 
proceeding  authorised  by  the  King's  Bench  Act,  and  inci- 
dental to  a  form  of  action  not  within  the  competence  of  the 
County  Court.  The  governing  fact  is  that  the  action  which 
had  to  be  tried  to  determine  the  rights  of  the  parties  could 
be  entertained  in  the  Court  of  King's  Bench  and  nowhere 
else.  If  the  land  had  not  been  transferred  that  point  would  be 
clear  beyond  question.  That  the  appropriate  relief  could  not 
ultimately  be  granted  does  not  to  my  mind  affect  the  status 
of  the  case  as  a  case  properly  triable  by  the  King's  Bench. 
If  it  had  been  considered  in  the  County  Court  objection  to 
the  jurisdiction  would  have  been  inevitable.  It  is  impossible 
to  see  how  a  County  Court  Judge  could  have  proceeded  to 
try  the  facts  here  involved  without  at  once  being  confronted 
with  questions  plainly  outside  his  competence.  l\  simple 
action  to  recover  $141  would  not  have  been  triable  without 
examining  the  question  of  the  plaintiff's  right  to  have  the 
contract  performed  and  the  defendant's  default  in  refusing 
to  cany  it  out.  Nor  could  the  defendant's  defence  be  touched 
upon  without  raising  the  question  of  cancellation  of  a  con- 
tract on  the  ground  of  abandonment. 

With  all  due  deference,  therefore,  I  reach  the  conclusion 
that  this  action  is  not  of  the  proper  competence  of  the  County 
Court.  I  would  allow  the  appeal  with  costs.  The  order 
made  by  Mr.  Justice  Gait  will  be  set  aside  with  costs. 

Appeal  allowed. 
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BBinSH  COIUMBIA. 

NOTBHBBB  3bD,  1914. 
OOUKT  OF  APPBAI«. 

He  false  creek  EBCLAMATION  ACT. 

Arbitration  and  Award — Award  Founded  on  Incorrect  Prin- 
ciple cf  Law  —  Apparent  on  Face  of  Award  —  Basis  of 
Compensation — Market  Value  Before  Authorization  of 
Scheme  of  Expropriation — Value  of  Lands  not  Vested  in 
Owners  and  of  Future  Interests  —  'Award  Set  Aside  — 
Arbitrator  Acting  on  Advice  of  Counsel, 

lAn  award  will  be  set  aside  where  it  appears  on  the  face  of  it 
that  the  arbitrator  has  misdirected  himself  as  to  the  law  relating  to 
the  valuation  of  the  land  expropriated. 

^  Compensation  for  expropriation  should  be  estimated  upon  (he 
basis  of  the  market  value  of  the  owner's  land  before  the  authorisa- 
tion of  the  scheme  of  expropriation,  and  not  upon  the  basis  of  its 
value  to  the  taker  with  the  assurance  that  the  property  is  want^ 
for  an  authorized  purpose. 

An  arbitrator's  award  is  bad  and  must  be- set  aside  which  allows 
for  lands  not  vested  in  the  owners  or  for  rights  or  interests  which 
do  not  attach  to  the  lands  expropriated  and  cannot  in  the  immediate 
or  even  in  the  remote  future  be  acquired  as  being  advantages  that 
attach  to  the  land. 

In  Re  Arbitration  Betioeen  Montgomery  Jones  d  Co.  and  Lih^- 
thai  Oo,   (1898),  78  L.  J.  R.  406,  not  applied. 

Per  MoPhhups,  J.A.  : — ^An  arbitrator  in  a  proper  case  should 
act  upon  the  advice  of  counsel. 

An  appeal  from  the  judgment  of  Morrison,  J.,  refusing 
to  set  aside  an  award  ibut  remitting  it  to  the  arbitrator. 

The  appeal  was  heard  by  Macdonald,  C.J.A.,  Irving, 
Martin,  Galliher,  and  McPhillips,  JJ.A. 

Douglas  Armour  and  J.  B.  Hay,  for  appellants. 

Sir  Charles  Hibbert  Tupper,  K.C.,  and  G.  E.  Houser, 
for  respondents. 

Macdonald,  CJ.A.  (dissenting) : — False  Creek  is  an 
arm  of  the  sea  reaching  from  English  Bay  into  the  munici- 
pality of  the  city  of  Vancouver. 

By  an  Act  of  the  provincial  Legislature  the  municipality 
was  given  power  to  reclaim  portions  of  its  bed  and  shores, 
and  as  incidental  thereto  to  purchase  and  expropriate  certain 
lands  abutting  on  the  arm  including  the  lots  which  are  now 
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in  qaestion.  The  property  of  the  Crown  in  right  of  both  the 
Dominion  and  the  province  in  the  bed  and  shores  of  the  arm 
adjacent  to  these  lots  was  by  authority  of  various  statutes 
conveyed  to  the  municipality,  to  enable  it  X^^^ter  alia)  to 
carry  out  with  the  Canadian  Northern  Bailway  Co.  and  the 
Canadian  Northern  Pacific  Bailway  Co.  an  agreement  respect- 
ing railway  terminals.  Having  failed  to  agree  on  the  price 
to  be  paid  for  the  said  lots  arbitration  was  resorted  to  in 
pursuance  of  powers  given  to  the  municipality  by  one  of  the 
statutes  aforesaid.  Mr.  Frederick  Buscombe  was  agreed 
upon  as  sole  arbitrator,  and  it  was  further  agreed  by  counsel 
for  each  of  the  lot  owners  that  the  evidence  with  respect  to 
each  owner's  claim  should  not  be  taken  separately,  but  the 
whole  evidence  should,  to  save  expense,  be  taken  at  once  and 
applied  to  the  different  claims  as  applicable.  During  the 
pendency  of  these  proceedings  a  question  of  law  arose  upon 
which  counsel  for  the  municipality  desired  the  arbitrator  to 
state  a  case  for  the  opinion  of  the  Court,  but  before  the  case 
was  stated  counsel  for  all  parties  agreed  upon  the  point  of 
law  and  delivered  to  the  arbitrator  a  letter  embodying  a  state- 
ment of  it  as  agreed  upon.  The  question  of  law  had  to  do 
with  what  was  caUed  the  riparian,  but  more  correctly  the 
littoral  rights  of  the  lot  owners.  The  question  of  law  arose 
by  reason  of  the  lot  owners'  leading  evidence  to  shew  that 
owners  of  lots  abutting  on  the  sea  or  other  navigable  waters 
in  the  province  had  generally  been  recognised  by  the  Crown 
as  having  the  first  equity  to  acquire  the  foreshore  in  front 
of  their  lots,  and  also  that  there  had  theretofore  been  negotia- 
tions between  the  lot  owners  looking  to  joint  action  for  the 
reclamation  and  improvement  of  •  False  Creek  east  of  the 
bridge,  being  the  part  of  the  arm  in  front  of  their  lots,  and 
it  appears  to  have  been  contended  on  their  behalf  that  these 
were  matters  which  the  arbitrator  should  take  into  account. 
This  contention  counsel  for  the  municipality  opposed,  and  in 
the  letter  above  referred  to  insisted: — 

"That  the  riparian  rights  of  the  owners  of  the  various 
lots  in  question  did  not  in  September,  1912"  (the  date  of 
notice  to  treat)  "  include  any  right  to  build,  dredge  or  con- 
struct any  buildings  or  works  as  wharves,  slips  or  otherwise 
below  the  high  water  mark. 

"  We  want  to  be  perfectly  clear  that  whatever  negotiations 
there  were  between  the  owners  of  False  Creek  east  of  the 
Main  street  bridge  looking  to  joint  action  for  reclamation 
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and  improTement  of  False  Creek  east  of  the  bridge  did  not 
as  a  matter  of  law  confer  upon  the  owners  any  further  or 
other  rights  than  those  they  originally  had  as  owners  of  the 
lots  abutting  on  the  creek/' 

In  this  statement  of  the  law  counsel  for  the  owners 
agreed,  and  this  mode  of  settling  the  question  of  law  was 
acquiesced  in  by  the  arbitrator,  who  then  proceeded  to  make 
his  award. 

The  appellants  moved  in  the  Court  below  to  set  the 
award  aside  on  grounds  which  may  be  shortly  stated  as  fol- 
lows : — 

(1)  That  the  arbitrator  assumed  to  adjust  the  taxes  be- 
tween the  parties — a  subject  not  within  the  submission. 

(2)  That  he  exceeded  the  submission  in  awarding  inter- 
est on  the  sums  awarded  as  compensation,  and  also  in  adjust- 
ing income  derived  from  the  property  for  the  period  between 
the  dates  of  the  notices  to  treat  and  the  date  of  the  award. 

(3)  That  he  awarded  to  himself  fees  greatly  m  excess  of 
those  to  which  he  was  entitled  under  the  Arbitration  Act, 
there  being  no  agreement  that  he  should  receive  higher  fees ; 
and 

(4)  That  he  ignored  the  said  statement  of  the  law  and 
included  within  the  boundaries  of  the  lots  parts  of  the  fore- 
shore which  was  not  within  their  boundaries. 

The  learned  Judge  whose  order  is  appealed  from  over- 
ruled all  these  grounds  except  those  relating  to  taxes,  income 
and  fees,  and  with  respect  to  these  items  remitted  the  award 
to  the  arbitrator  for  reconsideration. 

The  defendants  contend  that  the  award  should  not  have 
been  remitted  but  should  have  been  set  aside  not  only  on  the 
Trounds  which  induced  the  learned  Judge  to  remit  it  but  on 
all  the  grounds  above  stated. 

As  to  the  taxes  and  income,  it  is  I  think  suflScient  to  say 
that  the  aflBdavits  filed  on  the  motion  below  shew  that 
counsel  agreed  that  taxes  and  income  should  be  adjusted  by 
the  parties  between  themselves.  There  appears  therefore  to 
be  no  reason  why  the  arbitrator  should  have  meddled  with 
them. 

The  fees  which  the  arbitrator  awarded  to  himself  are  ad- 
mittedly greatly  in  excess  of  those  allowed  by  statute,  and 
as  there  was  no  agreement  that  he  should  receive  higher  fees 
the.  learned  Judge  was,  I  think,  right  in  his  conclusion  that 
the  arbitrator  was  in  error. 
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It  remains  to  consider  the  other  grounds  of  appeal  which 
were  over-ruled. 

I  think  the  arbitrator  was  in  error  in  allowing  interest. 
There  is  no  statutory  or  other  authority  in  law  for  doing  ?o 
in  a  case  like  this  one,  nor  did  the  parties  agree  to  interest 
being  awarded. 

The  remaining  question  is  that  raised  in  the  4th  and  last 
ground  of  appeal :  it  is  based  on  this  paragraph  in  the  award : 

"  I  do  not  attach  much  importance  to  the  variation  in 
depth  of  the  lots  on  the  south  side  of  the  bridge  for  the 
agreement  'between  the  city  and  the  owner  of  lots  1,  2  and  3 
in  connection  with  the  widening  of  Main  street  by  which  he 
was  given  a  quit  claim  of  120  feet  in  depth,  practically  fixed 
the  depth  of  this  tier  of  lots  at  the  same  line,  and  there  can 
be  little,  if  any,  doubt  that  the  owner  of  lots  5  and  6,  would 
have  made  with  the  city  an  agreement  upon  terms  no  less 
favourable  than  this  neighbour,  the  owner  of  lots  1,  2  and  3 
had  he  been  prepared  to  do  so,  and  all  these  lots  are  assessed 
on  the  same  basis  by  the  city.'' 

As  I  understand  the  situation  with  which  the  arbitrator 
was  dealing  it  was  this,  the  municipality  took  some  14  feet 
from  the  Main  street  frontage  of  lots  1,  2  and  3,  and  pre- 
sumably of  the  other  lots  in  this  "tier"  for  the  purpose  of 
widening  the  street,  and  gave  the  owner  of  lots  1,  2  and  3 
a  quit  claim  deed  to  sufficient  of  the  foreshore  to  give  his 
lots  a  depth  including  this  foreshore  of  120  feet,  presumably 
their  original  depth.  / 

The  arbitrator  appears  to  have  thought  that  because  in 
his  opinion  the  other  lot  owners  might  have  obtained  similar 
concessions  had  they  asked  for  them,  they  were  entitled  to 
have  their  lots  valued  on  the  basis  of  similar  concessions 
though  they  had  never  obtained  them. 

He  appears  to  have  ignored  the  real  boundaries  other  than 
these  of  lots  1,  2  and  3,  and  to  have  given  compensation  in 
respect  of  them  as  though  they  had  a  depth  of  180  feet  in- 
cluding foreshore,  which  they  to  his  knowledge  had  not.  In 
doing  this  he  has  gone  beyond  the  submission,  and  has  fallen 
into  error  which  must  be  corrected  either  by  setting  aside 
the  award,  or  by  remitting  it  for  reconsideration  with  in- 
structions to  him  to  confirm  himself  to  the  real  boundaries. 

In  what  I  have  just  said  I  am  guided  entirely  by  what 
the  arbitrator  has  himself  said,  or  what  are  necessary  implica- 
tions from  what  he  has  said  in  the  paragraph  above  quoted. 
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Even  if  I  were  permitted  to  look  at  it  we  have  not  before  na 
the  whole  evidence  taken  before  him.  I  must  accept  the 
facts  as  stated  by  the  arbitrator  where  it  was  open  to  hiin  to 
decide  what  the  facts  were. 

I  must  therefore  take  it  that  the  owner  of  lots  1,  2  and 
3  acquired  some  right,  proprietary  or  otherwise,  in  the  fore- 
shore which  the  city  quitted  claim  to  him  beyond  the  interest 
which  he  originally  had  in  that  foreshore,  and  beyond  the 
interest  which  the  other  lot  owners  had  in  the  absence  of 
like  deeds. 

There  are,  in  my  opinion,  two  objections  to  the  arbitra- 
tor's conduct  with  respect  to  this  lengthening  of  the  lots. 
He  has  ignored  or  misunderstood  the  law  as  stated  in  the 
letter.  If  the  owner  of  lots  1,  2  and  3  had  a  proprietary 
interest  or  an  interest  beyond  that  which  he  originally  had 
before  the  city's  quit  claim  deed  was  obtained,  then  in  recog- 
nizing similar  interests  in  other  lot  owners  which  they  did 
not  possess  he  was  violating  what  counsel  had  agreed  should  oe 
the  limits  of  the  lot  owner's  rights.  Apart  from  this,  and 
independently  of  the  letter,  he  was  assuming  as  being  within 
the  boundaries  of  the  lots  other  than  1,  2  and  3,  lands,  or 
interests  in  lands  which  were  without  their  boundaries. 

The  power  given  to  the  Court  by  «the  Arbitration  Act  to, 
remit  an  award  instead  of  setting  it  aside  was  intended  to 
remedy  a  hardship  upon  parties  to  arbitrations,  which  there- 
tofore arose  from  the  want  of  such  power.  lit  is  a  serious 
matter  to  overturn  all  the  costly  proceedings  of  an  arbitra- 
tion if  it  can  in  justice  to  all  parties  be  avoided.  In  this 
case  the  error  lastly  discussed  does  not  aflfect  lots  1,  2  and  3 
but  only  the  balance  or  some  of  the  "  tier  "  of  lots  referred  to 
by  the  aiibitrator.  The  error  is  one  which  may  be  easily  cor- 
rected. As  to  the  error  in  awarding  interest  and  awarding 
himself  excessive  fees,  these  manifestly  can  be  very  easily 
corrected. 

The  authorities  indicate  that  awards  should  now  not  be 
set  aside  if  remitting  them  to  the  arbitrator  would  appear 
to  the  Court  to  meet  the  justice  of  the  case. 

Counsel  for  the  appellants  very  properly  said  during  the 
argument  that  dishonesty  could  not  fairly  be  imputed  to  the 
arbitrator.  The  submission  was  that  the  arbitrator  had  been 
guilty  of  judicial  misconduct,  but  they  did  not  go  beyond 
that  and  suggest  a  want  of  bona  fides.  In  these  circum- 
stances I  think  I  should  be  violating  sound  principles  con- 
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trolling  the  exercise  of  judicial  discretion  if  I  were  to  set 
the  award  aside  rather  than  remit  it  to  the  arbitrator. 

I  would  therefore  sustain  the  order  below,  but  with  the 
additional  instruction  to  the  arbitrator  to  correct  the  errors 
respecting  interest  and  boundaries,  and  to  make  his  award  in 
the  light  of  what  I  have  said  concerning  them. 

The  appellants  should  have  the  costs  6f  the  appeal. 

Ibying^  J. a.  : — ^As  a  rule  awards  ought  not  to  be  set  aside 
except  on  veiy  strong  grounds.    The  parties  having  selected 
their  tribunal  it  is  highly  undesirable  that  the  Courts  should 
do  anything  to  prevent  the  decision  from  being  final  unless 
for  very  strong  reasons.    In  False  Creek  Arbitration  (1912), 
17  B.  C.  290,  I  dealt  with  this  at  some  length.    But  never- 
theless 1  am  satisfied  that  this  award  cannot  stand.    There 
are,  in  my  opinion,  many  serious  errors  in  it.    I  agree  with 
the  learned  Judge  that  the  arbitrator's  fees  are  not  author- 
ised. That  error  could  be  cured  by  remitting  it  back.  A  more 
serious  error  is  that  the  arbitrator  has  made  a  mistake  as  to 
the  size  of  the  lots,  and  as  to  rights  which  pass  with  them, 
and  has  therefore  acted  ultra  vires.    Further,   I   think  the 
arbitrator  has  misdirected  himself  as  to  the  law  relating  to 
the  valuation,  and  that  this  appears  on  the  face  of  the  award. 
The  principle  of  compensation   under    statutory   powers  is 
thart  the  owner  should  receive  the  market  value  of  his  land, 
that  is  to  say,  he  is  compelled  to  exchange  his  lands  as  they 
stood  before  the  scheme  was  authorised — ^not  its  value  to  the 
taker  with  the  assurance  that  the  property  is  wanted  for  an 
authorised  purpose.    In  fixing  that  compensation  any   and 
every  element  of  value  which  the  lands  possess  may  be  taken 
into  consideration  in  so  far  as  it  increases  ihe  value,  to  the* 
owner,  but  an  enhanced  value  may  not  be  given  because  of 
the  sanctioning  by  Parliament  of  the  very   scheme  for  the 
carrying  out  of  which  the  compensation  is  being  authorised. 
You  would  defeat  the  principle  of  compulsory  purchase  by 
compensation  if  by  reason  of  the  fact  that  the  land  in  ques- 
tion is  wanted  for  a  public  purpose   the   price   is  to  be  in- 
creased. 

The  following  passages  from  the  very  well  expressed 
award  seem  to  me  to  indicate  where  he  has  entertained  9l 
wrong  idea  as  to  fixing  the  compensation : 

"There  is  to  be  considered  primarily  that  the  owner 
whose  property  is  being  acquired,  naturally  takes  advantage 
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of  the  necessity  of  the  purchaser  to  obtain  the  highest  pos- 
sible price/' 

If  this  means^  as  I  think  it  does,  that  the  railway  com- 
pany's acquisition  of  the  land  was  one  of  the  necessities  th-it 
the  owners  could  take  advantage  of,  the  arbitrator  was 
wrong.  It  is  but  fair  to  the  aAitrator  to  say  that  later  on  he 
cuts  this  down,  and  it  is  but  fair  to  myself  to  say  that  I  don't 
wish  to  criticise  his  award  as  a  whole  by  what  he  says  in  his 
opening;  but  it  seems  to  me  that  in  that  opening  is  to  be 
found  the  germ  of  his  wrongdoing. 

Then  again,  he  speaks  of  the  "  potential "  values  of  this 
property.  I  do  not  question  that  the  present  potential  value 
may  be  a  factor,  but  the  potential  values  may  be  too  remote 
at  this  date  to  enhance  the  value  of  the  land  which  at  pres- 
ent is  practically  unproductive.  I  am  inclined  to  think  that 
under  cover  of  this  vague  phrase  he  has  reached  a  conclusion 
which  the  present  potential  qualities  of  the  place  cannot 
support. 

Having  found  that  the  lands  except  two  lots  are  not 
revenue  producing,  and  that  the  sales  made  in  the  vicinity 
are  not  supported  by  the  earning  power  of  the  lots  sold,  the 
arbitrator  considers  the  enormous  increases  in  values  (with- 
out regard  to  revenue)  which  have  taken  place  in  other  parts 
of  Vancouver.  On  this  enormous  increase,  and  the  potential 
advantages,  and  the  increased  size  and  attributes  of  the 
lands,  he  fixes  the  amount  of  compensation. 

On  the  ground  of  economy  much  may  be  said  in  favour 
of  remitting  the  case  to  the  arbitrator,  for  reconsideration, 
but  I  think,  having  regard  to  the  protest  in  the  letter  of  12th 
December,  that  the  railway  company  is  entitled,  if  it  desires 
it,  to  have  the  award  set  aside. 

I  would  therefore  allow  the  appeal  and  set  aside  the 
award. 

Maktin,  J. a.: — ^By  the  order  of  the  learned  Judge  ap- 
pealed from  he  referred  back  the  award  to  the  arbitrator  to 
be  reconsidered  and  amended  in  so  far  as  it  deals  with  the 
subject  of  adjustment  of  taxes  or  revenue  or  both  and  also  in 
so  far  as  it  awards  costs  and  arbitrator's  fees  and  expenses. 

I  think,  however,  that  the  adjustment  of  taxes  and  revenue 
were  left  by  agreement  of  both  parties  to  the  decision  of 
the  arbitrator;  that  is  the  only  fair  inference  I  can  draw 
from  what  occurred  and  therefore  the  award  should  not  be 
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interfered  with  on  that  ground  as  he  was  warranted  in  adju- 
dicating. 

As  to  the  arbitrator's  fees,  I  agree  that  it  cannot  stand 
because  the  arbitrator  has  by  some  oversight  apparently,  but 
directly  contrary  to  the  provisions  of  the  Statute  .(set  out  in 
the  tariff  in  the  schedule  to  the  Arbitration  Act)  awarded 
himsalf  $5,250,  a  sum  so  greatly  in  excess  of  what  we  are  in- 
formed the  statute  authorised,  viz. :  only  $175,  i.e.  for  seven 
days  sitting  at  $25  per  day  each  sitting  to  consist  of  not  less 
than  six  hours  as  the  tariff  directs,  that  if  an  award  is  ev^r 
to  be  set  aside  on  such  a  ground  as  amounting  to  misconduct 
(using  the  term  in  its  legal  sense  only)  then  this  is  the  case 
where  it  might  be  done.  In  Prebble  v.  Bobinson,  f  1892]  2 
Q.  B.  602,  604,  }i  is  said  by  Lord  Chief  Justice  Coleridge 
that  though  whether  this  amounts  to  misconduct  is  '^  an  open 
question  '*  yet  "  I  am  far  from  saying  it  might  not.*'  I  note 
that  the  tariff  does  not  make  any  provisions  for  remunera- 
tion for  the  time  occupied  in  the  preparation  of  the  award 
which  may  take  a  good  deal  of  time,  especially  in  such  a  case 
as  the  present  wherein  the  arbitrator  has  evidently  bestowed 
much  care  thereupon. 

As  to  the  interest  allowed,  I  think  that  the  award  can- 
not stand  in  that  respect  also ;  no  authority  justifying  it  has 
been  cited  to  us. 

If  the  matter  rested  here  I  should  be  in  some  doubt  as  to 
the  course  to  be  adopted  because  as  is  said  in  Bedmun  on 
Arbitrations  at  279 : — 

"  ...  It  is  conceived  that  no  award  will  now  be  set 
aside  for  any  defect  which  the  arbitrator  could  cure,  but  that 
in  all  cases  it  will  be  remitted  to  him.  Many  of  such  mis- 
takes can  now  be  corrected  under  the  slip  section.  (Arbitra- 
tion Act,  1889,  sec.  7  (c)).'* 

But  there  is  this  further  element,  that,  I  think,  with  all 
due  deference,  the  award  is,  as  contended,  bad  in  law  on  its 
face,  because  so  far  as  I  can  gather  from  certain  discursive 
expressions  the  arbitrator  has  made  it  on  a  wrons^  assumption 
of  the  riparian  rights  of  the  owners  and  without  givins:  due 
effect  to  the  statement  of  those  rischts  which  was  asnreed  to' 
between  the  parties  and  submitted  to  him  in  writiner.  He 
seems,  so  far  as  I  have  been  able  to  extract  his  exact  mean- 
ing to  have  laid  much  stress  upon  the  fact  that  in  "  common 
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practice  "  the  owners  of  property  "  abutting  upon  the  water '' 
have  the  "  privilege  of  applying  to  the  Crown  for  a  grant  to 
extend  the  property  affected  out  to  deep  water  or  to  an  estab- 
lished pier  headline  and  this  right  or  privilege  is^  I  believe, 
rarely,  if  ever,  withheld  where  the  rights  of  others  are  not 
interfered  with/'  But  the  whole  point  on  this  head  is  thai 
the  "  rights  of  others ''  would  in  this  case  be  interfered  with 
because  the  City  of  Vancouver  is  already  the  owner  of  the 
foreshore  and  bed  as  grantee  from  the  Crown^  and  it  is  in- 
conceivable that  in  such  circumstances  the  Crown  would  give 
land-owners  inside  their  property  the  privilege  mentioned 
just  as  though  the  Crown  had  not  parted  with  the  bed  and 
foreshore.  How  could  the  inside  owners  ever  hope  to  build 
on  the  city's  bed  and  foreshore  ^^  out  to  deej)  water  or  to  an 
established  pier  headline,"  or  otherwise  without  the  city's 
permission,  which  not  only  has  not  been  given  but  ^he  city  m 
here  in  opposition  to  their  claim.  Nevertheless  he  estimates 
this  "  riparian  right  or  advantage,  or  whatever  it  may  be 
termed  (a«)  a  very  important  factor  in  fixing  the  amounts 
awarded  to  the  respective  owners,"  but  in  my  opinion  if  the 
rights  of  the  city  are  properly  understood  and  applied  the  so- 
called  "  advantage  "  is  of  so  little  if  any  practical  value  that 
it  ought  not  to  have  been  seriously  regarded,  nor  can  the 
owners  derive  any  assistance  in  this  relation,  if  in  any,  from 
the  use  of  the  words  "or  interests"  on  which  much  stress 
was  laid.  There  are  some  observations  upon  this  hope  or  ex- 
pectation from  the  Crown  by  Mr.  Justice  Cassels  in  The 
King  V.  Bradbum  (1913),  14  Ex.  419,  at  436-41,  which  was 
a  case  where  inland  lots  had  become  water  lots  because  of 
certain  river  improvements  by  the  Crown  but  in  a  non-tidal 
river  and  therefore  the  circumstances  are  different.  Even  in 
that  case  he  says,  p.  437 :  "  It  may  be  a  question  whether  a 
hope  of  this  kind  is  an  element  that  should  be  taken  into 
account."  But  the  case  at  bar  is  a  much  stronger  one  because 
the  bed  and  foreshore  had  already  been  granted  by  the  Crown, 

There  is  at  least  one  other  matter  in  the  award  that  Is 
open  to  serious  objection,  viz :  the  assumption  that  the  owners 
of  lots  5  and  6  could  have  made  the  same,  or  as  favourable 
an  agreement  with  the  city  as  the  owner  of  lots  1,  2  and  3 
who  got  a  quit  claim  deed  from  the  city  and  therefore  should 
now  be  treated  on  the  same  basis,  though  in  fact  they  have 
not  got  the  necessary  deeds ;  but  it  is  unnecessary  to  consider 
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it  because  what  has  already  been  noticed  is  sufScient  to  war- 
rant the  award  being  eet  aside. 

I  express  no  opinion  about  the  amount  of  the  award  be- 
cause we  have  nothing  to  do  with  that,  as  it  was  not  attacked 
on  that  ground  nor  is  there  any  evidence  before  us  on  the 
point 

Gallihxr^  J.A.  :<— jI  would  set  aside  the  award  without  a 
reference  back. 

McPhillips,  J.A. : — The  appeal  is  one  by  the  city  of 
Vancouver,  and  the  Canadian  Northern  Pacific  Railroad  Com- 
pany from  the  judgment  and  order  of  the  Honourable  Mr. 
Justice  Morrison  who  upon  an  application  made  to  set  aside 
the  award  complained  of,  refused  the  application  but  remit- 
ted the  award  to  the  arbitrator  for  reconsideration  and 
amendment  aa  to  the  subject  of  the  adjustment  of.  taxes  or 
revenue  or  both  and  also  as  to  costs  and  arbitrator's  fees  and 
expenses. 

The  submission  entered  into  was  to  a  single .  arbitrator 
being  the  claims  of  a  number  of  owners  of  land  upon  False 
Creek  also  claiming  riparian  rights,  all  the  claims  were  heard 
together — ^in  fact  consolidated  for  the  purpose  of  tiie  hearing. 

The  award  however  of  course  deals  in  detail  with  each 
separate  property,  the  amount  in  the  whole  awarded  aggre- 
gating something  over  $900,000. 

The  arbitrator's  duty  was  to  proceed  to  the  determina- 
tion of  the  value  of  the  landfi,  rights  or  interests  at  the  date 
of  the  service  of  the  notice,  which  was  the  12th  of  September, 
1912,  the  amount  to  be  paid  by  the  Corporation  of  the  City 
of  Vancouver  for  the  lands  riparian,  littoral  or  foreshore 
rights  or  interests  to  'be  determined  by  arbitration  pursuant 
to  the  provisions  of  the  "  Arbitration  Act." 

The  Corporation  of  the  City  of  Vancouver  was  author- 
ized by  statute  to  proceed  to  expropriate  the  lands  under  nd 
by  virtue  of  the  False  Creek  Beclamation  Act  (c.  56,  1  Geo. 
5, 1911)  and  the  lands  in  question  in  this  appeal  are  referred 
to  in  paragraph  3  of  the  Articles  of  Agreement  between  the 
City  of  Vancouver  and  The  Canadian  Northern  Pacific  Bail- 
way  Company,  as  contained  in  the  schedule  to  the  **  False 
Creek  Terminals  Act  *'  (ch.  76,  3  Geo.  V.  1913),  being  an  Act 
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to  ratify  a  certain  agreement  between  the  City  of  Vancouver 
and  the  Canadian  Northern  Pacific  Bailway  Company  and 
the  Canadian  Northern  Bailway  Company. 

It  may  be  said  that  the  effect  of  the  legislation  was  to 
authorize  the  conveyance  from  the  Crown  to  the  City  of  Van- 
couver in 'fee  simple  free  from  all  restrictions  all  that  por- 
tion, lying  east  of  Westminster  Avenue  (now  Main  Street) 
of  the  lands  covered  by  waters  previously  conveyed  to  the 
City  of  Vancouver,  wit'i  some  stated  exceptions  thereout  as 
set  forth  in  section  2  of  the  "  False  Creek  Terminals  Act,"  it 
will  be  seen,  by  the  recital  to  the  agreement  as  contained  in 
the  schedule  to  the  Act  that  the  City  of  Vancouver  had  ob- 
tained grants  from  both  the  Dominion  of  Canada  and  the 
Province  of  British  Columbia  to  the  bed  of  False  Creek  ly- 
ing east  of  Westminster  Avenue  (now  Main  Street)  in  the 
City  of  Vancouver. 

It  m^iy  be  said  by  way  of  summarizing  the  facts  that  h 
would  not  appear  that  any  of  the  lands  extended  to  low  water 
mark  but  that  in  the  case  of  Lots  1,  2  and  3,  some  additional 
depth  was  conveyed  by  the  City  from  and  out  of  the  foreshore 
but  even  with  respect  to  these  lots  it  would  not  extend  to  low 
water  mark,  that  is  the  proprietorship  in  the  lands  did  not 
extend  beyond  high  water  mark,  save  as  stated  in  respect  to 
Lots  1,  2  and  3,  and  even  as  to  these  lots,  not  all  of  the  fore- 
shore, i.e.,  to  low  water  mark. 

Therefore  the  facts  are  that  the  owners  of  the  lands,  all 
of  them,  have  between  them  and  the  sea,  the  City  of  Van- 
couver, o'^Tiing  the  foreshore,  this  creates  a  situation  quite 
unusual  and  one  that  calls  for  serious  consideration  when  the 
value  of  t'^e  lands  is  under  consideration,  if  anything  is  al- 
lowed, upon  the  view  that  there  exists  any  riparian,  littoral  or 
foreshore  rights,  interests  or  rights  of  access  to  the  sea  as  re- 
ferred to  in  section  5  of  the  "  False  Creek  Beclamation  Act." 

It  would  appear  that  when  a  question  arose  as  to  whether 
any  riparian  rights  were  to  be  considered  by  the  arbitrator 
and  allowed  for  that  the  solicitors  for  all  parties  without  hav- 
ing the  matter  referred  to  a  Judge  of  the  Supreme  Court  by 
way  of  a  stated  case,  agreed  in  the  terms  set  forth  in  Messrs. 
Davis  &  Co 's  letter  of  the  12th  of  December,  1913,  to  Messrs. 
Tupper  &  Co.: — 

"  That  the  riparian  rights  of  the  owners  of  the  various 
lots  in  question  did  not  in  September,  1912,  include  any  right 
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to  build,  dredge  or  confitmct  any  buildings  or  works  as 
wharves,  slips  or  otherwise  below  the  high  water  mark. 

'^  We  want  to  be  perfectly  clear  that  whatever  negotiations 
there  were  between  the  owners  on  False  Creek,  east  of  Main 
Street  bridge  looking  to  joint  action  for  reclamation  and  im- 
provement of  False  Creek  east  of  the  bridge  did  not  as  a 
matter  of  law  confer  upon  the  owners  any  further  or  other 
rights  than  those  they  originally  had  as  owners  of  the  lots 
abutting  on  the  Creek/'  ' 

In  my  opinion  upon  the  face  of  the  award  the  arbitrator 
did  not  proceed  rightly  in  arriving  at  the  values  of  the  lands 
in  considering  the  riparian  rights  and  not  in  accordance  with 
the  agreement  between  the  solicitors  for  all  parties. 

In  fact  he  proceeded  by  way  of  absolute  departure  there-* 
from  and  swept  away  from  consideration  the  fact  that  the 
owners  of  the  lands  had  between  them  and  the  sea  the  City 
of  Vancouver,  i.e.,  the  City  of  Vancouver  had  obtained 
grants  from  the  Crown  in  the  right  of  the  Dominion  of  Can- 
ada and  of  the  Province  of  British  Columbia  to  the  bed  of 
False  Creek,  and  would  appear  to  have  valued  the  lands  as 
if  all  the  owners  of  the  lands  were  po.ssessed  of  the  right  to 
enjoy  the  foreshore,  as  if  a  lease  therefor  had  issued  and  the 
owners  were  entitled  to  build  upon,  occupy  and  use  the  land 
covered  by  water,  being  lands  vested  in  the  City  of  Van- 
couver. In  the  result  it  means  that  the  course  pursued  by  the 
arbitrator  calls  upon  the  City  of  Vancouver  in  the  amount 
awarded,  to  pay  for  land  or  interests  therein  not  the  property 
of  these  owners,  but  the  property  of  the  Corporation  itself 
and  as  well  for  privileges  which  by  the  statement  of  the  arbi- 
trator himself  the  City  of  Vancouver  could  prevent  the 
owners  from  obtaining,  as  note  his  language  appearing  in  the 
award  at  p.  67: 

'^  For  while  the  city  occupied  the  position  of  being  able 
to  block  or  prevent  these  owners  from  obtaining  their  fore- 
shore grant  or  leases  it  manifestly  was  not  their  intention  so 
to  do  prior  to  the  agreement  with  the  Canadian  Northern 
Railway  as  the  weight  of  evidence  plainly  shews;  and  the 
right  of  access  to  the  sea  from  property  so  centrally  situated 
is  in  my  opinion  valuable  and  has  a  potential  value  beyond 
the  figures  awarded  herein.** 

It  is  plain  that  the  arbitrator  has  proceeded  wrongly  and 
took  into  consideration  and  allowed   to    the    owners    values 
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which  were  not  capable  of  being  taken  into  account  and  there- 
fore the  award  is  in  this  respect  bad  on  its  face,  an  arbitrator 
whilst  entitled  to  value  all  that  which  is  the  property  of  the 
owners  of  the  lands  and  to  be  expropriated,  is  not  entitled  to 
allow  in  his  award  for  lands  not  vested  in  the  owners  or  for 
rights  or  interests  which  do  not  attach  to  the  lands  and  can- 
not in  the  immediate  or  even  remote  future  be  acquired  as  be- 
ing advantages  that  attach  to  the  lands. 

In  my  opinion  that  which  was  present  in  Cedar  Bapids 
Mfg.  &  Power  Co.  v.  LaCoste  (1914),  16  D.  L.  R.  (P.  C),  is 
absent  in  the  present  case,  as  the  City  of  Vancouver  owns  the 
land  covered  by  water  being  the  bed  of  False  Creek. 

Here  we  have  the  arbitrator  allowing  for  land  not  the 
property  of  the  owners  and  for  possible  advantages  which  it 
must  be  seen  were  impossible. 

Lord  Dunedin  in  Cedar  Bapids  Mfg.  &  Power  Co.  v.  La- 
Coste, supra,  at  p.  174,  said: — 

"that  there. was  a  probability  of  a  purchaser  who  was 
looking  out  for  special  advantages  being  content  to  give  this 
enhanced  value  in  the  hope  that  he  would  get  the  other  pow- 
ers and  acquire  the  other  rights  which  were  necessary  for  a 
realized  scheme/* 

But  in  the  present  case  the  City  of  Vancouver  was  al- 
ready possessed  of  the  ownership  of  the  foreshore  lands  and 
the  lands  covered  by  water  being  the  bed  of  False  Creek,  that 
being  the  situation  how  is  it  possible  to  support  an  award 
which  has  been  reached  by  allowing  in  the  values  found  for 
lands  not  vested  in  the  owners,  incapable  of  becoming  vested 
in  them  and  for  advantages  which  the  lands  did  not  possess 
on  the  12th  of  September,  1912,  and  impossible  of  being  ac- 
quired in  the  future? 

What  the  arbitrator  was  entitled  to  do  in  arriving  at 
values  is  succinctly  set  forth  by  Lord  Ihinedin  at  p.  171  in 
Cedar  Bapids,  etc.,  supra: — 

"  1.  The  value  to  be  paid  for  is  the  value  to  the  owner  as 
it  existed  at  the  date  of  the  taking,  not  the  value  to  the  taken. 

"  2.  The  value  to  the  owner  consists  in  all  advantages 
which  the  land  possesses,  present  or  future,  but  it  is  the  pres- 
ent value  alone  of  such  advantages  that  falls  to  be  deter- 
mined.*' 
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It  is  plain  that  bearing  in  mind  these  propositions  the 
aifaitrafcor  has  palpably  erred  in  allowing  values  which  did 
not  attach  to  the  lands  and  is  in  this  respect  bad  in  point  of 
law  and  for  this  reason  alone  in  my  opinion  must  be  set 
aside. 

Then  we  have  the  further  questions  of  the  allowance  iu 
the  award  of  taxes,  interest  and  costs.  In  my  opinion  the  arbi- 
trator was  without  jurisdiction  in  allowing  taxes  or  interest 
and  the  award  is  bad  as  to  both  these  items.  What  was  to  be 
determined  was  the  value  of  the  lands  on  the  12th  of  Sept- 
ember, 1912. 

The  award  is  bad  on  its  face  in  allowing  and  apportioning 
the  costs  as  is  therein  set  forth  and  offends  against  the 
schedule  in  the  Arbitration  Act,  dealing  with  the  allowance 
and  disposition  of  costs,  and  would  appear  to  be  upon  an  ex- 
cessive basis  even  if  no  tariff  existed.  In  passing,  I  might 
state  that  in  an  arbitration  of  the  magnitude  under  consider- 
ation, it  might  well  have  been  that  there  should  have  been 
some  agreement  between  the  parties,  but  apparently  that  was 
not  come  to. 

Counsel  for  the  respondent  with  great  ability  contended 
that  the  award  even  if  found  to  be  bad  on  its  face  and  wrong 
in  law  in  any  respect  should  be  remitted  back  to  the  arbitra- 
tor, but  see  In  re  Aibitration  between  Montgomery  Jones  Sc 
Co.  and  Libenthal  Co.  (1898),  78  L.  J.  R,  406.  It  may  be 
said  though  that  this  case  is  an  authority  for  the  proposition 
that  even  where  there  has  been  a  mistake  in  law  by  the  arbi- 
trator that  that  would  not  constitute  cause  for  setting  aside 
the  award,  it  is  therefore  with  great  hesitancy  that  I  have 
come  to  the  conclusion  that  in  the  present  case  the  award 
should  be  set  aside.  I  feel  constrained  however  to  do  so  upon 
the  ground  that  the  arbitrator  exceeded  his  jurisdiction  in 
the  award  made,  allowing  for  properties,  rights,  interests  and 
advantages  that  were  non-existent,  it  not  being  the  case  of 
possible  inflated  values,  a  matter  with  which  I  am  not  called 
upon  to  pass,  nor  merely  a  mistake  in  law,  that  is  not  error 
confined  only  to  a  wrong  decision  on  fact  of  law,  but  award- 
ing values  unsupportable  by  any  facts  and  as  well  erring  In 
law.  Whilst  it  is  not  misconduct  in  the  sense  of  any  wrong 
intent,  it  is  misconduct  for  an  arbitrator  to  proceed  in  excess 
of  the  jurisdiction  with  which  he  is  clothed  and  transcend  the 
powers  conferred  by  the  statute  in  pursuance  of  which  only 
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he  is  entitled  to  proceed  and  arrive  at  his  award,  it  is  mis- 
conduct in  a  legal  sense,  although  devoid  of  all  moral  culpa- 
bility (Be  Hall  and  Hinds  (1841),  2  M.  &  G.  847).  In  all 
proper  eases  the  advice  of  counsel  should  be  taken  and  the 
present  case  is  one  in  which  the  arbitrator  would  have  been 
well  to  have  been  so  advised  (Hare,  in  re  ,(1839)\  6  Bing. 
(N.  C),  158;  Goodman  v.  Sayers  (1820),  2  J.  &  W.  249; 
Holland  v.  Cassidy  (1888),  57  L.  J.  P.  C.  99  at  p.  102).  It 
is  preferable  though  that  this  course  should  only  be  followed 
with  the  knowledge  and  consent  of  the  parties,  but  this  is  not 
obligatory. 

Upon  the  whole  I  am  of  the  opinion  that  the  award  should 
be  set  aside.  It  therefore  follows  that  in  my  opinion  the  ap- 
peal should  be  allowed. 

Appeal  allowed;  Macdonald,  C  J.A.,  dissenting. 


SASKATCHEWAN. 

« 

November  28th,  1914. 
supbeme  court  en  blanc. 

EEX  V.  SCHURMAN. 


Criminal  Law — Charge  to  Jury — Attempted  Rape — Misdir- 
ection^-Duty  of  Jury  to  Acquit  Where  Impossible  to 
Ascertain  Truth — Burden  of  Proof — Presumption  of  In- 
nocence — Shifting  of  Presumption. 

The  Judge  should  make  it  dear  to  the  jury  in  a  trial  for  i^t 
tempted  rape  that  it  is  their  duty  to  acquit  in  the  event  of  t^^ 
jury  being  unable  to  satisfy  themselves  as  to  who  is  telling  ^t 
truth,  and  it  was  therefore  held  to  be  a  misdirection  where  the 
Judge's  charge  to  the  jury  gave  them  the  impression  that  they  mupt 
believe  either  the  story  of  the  prosecutrix  or  the  accused. 

The  presumption  of  the  innocence  of  an  accused  person  cannot 
be  shifted  at  a  point  where  the  evidence  tends  or  inclines  in  the 
direction  of  guilt,  and,  therefore,  it  was  held  to  be  a  misdirection 
where  the  Judge  said  to  the  jury:  "As  soon  as  there  is  sufficient 
evidence  'before  you  which  would  tend  to  point  to  the  guilt  of  the 
accused,  then  the  presumption  is  on  the  other  side." 

Regina  v.  White  et  al.  (1865),  4  F.  &  F.  384;  Rew  v.  Krofchenko, 

22  Can.  C.  C.  296:  applied. 

'     ' ' 
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The  appeal  was  heard  by  Newlands,  Lakont,  Bbown, 
and  Elwood,  JJ. 

J.  A.  Allan,  K.C.,  for  accused. 

T.  A.  Colclough,  K.C.,  Deputy  Attorney-General,  for 
Crown. 

The  judgment  of  the  Court  was  delivered  by 

Brown,  J. : — ^The  accused  was  tried  with  a  juiy  and  con- 
victed on  the  charge  of  attempted  rape.  At  the  conclusion  of 
the  charge  to  the  jury  by  the  learned  trial  Judge,  Mr.  Allan, 
K£!.,  counsel  for  the  accused,  made  the  following  request: 

"  I  would  ask  your  Lordship  to  direct  the  recall  of  the  jury 
and  to  direct  them  that  a  verdict  of  acquittal  does  not  aeces- 
sarily  mean  a  verdict  of  folding  that  the  prosecutrix  is  a 
woman  of  loose  character,  that  it  simply  means  that  they  are 
not  convinced  that  her  story  is  the  correct  one  with  such  con- 
viction as  will  enable  them  to  bring  in  a  verdict  of  '  guilty.' 
The  principle  of  reasonable  doubt  may  well  be  applied  where 
Btories  are  contradictory  and  they  cannot  bring  their  minds 
to  a  decision  as  to  which  stoiy  is  to  be  accepted  and  that  in 
such  cases  the  doubt  must  be  given  to  the  prisoner/' 

The  trial  Judge  refused  to  recall  the  jury  and  refused  to 
grant  a  reserved  case.  The  accused  now  applies  to  this 
Court  for  leave  to  appeal,  and  on  the  argument  before  U3 
counsel  for  the  Crown  agreed  that  we  should  deal  with  the 
matter  as  if  a  case  had  been  stated. 

The  following  portions  of  the  Judge's  charge  are,  in  my 
opinion,  the  only  ones  material  to  the  consideration  of  the 
question : 

'^  However  this  case,  ]ike  so  many  unfortunate  cases  of  a 
similar  nature,  involves  the  question  of  which  of  two  wit- 
nesses to  believe.  You  have  the  two  contradictory  stories, 
one  told  by  Mrs.  Sholts,  the  other  by  the  accused,  Schurman. 
You  are  the  sole  judges  of  the  facts.  You  have  heard  the 
evidence  of  both  parties,  and  it  is  for  you  to  say  which  of  the 
stories  is  to  be  believed.  You  are  not  bound  by  any  expres- 
sion of  opinion  I  may  make  on  the  facts.  It  is  for  you  to 
say  which  witness  you  are  to  believe.  I  must  say  that  It 
makes  it  very  diflBcult  for  you,  because  there  is  so  little  to 
help  you  to  come  to  a  conclusion.    But  you  must  form  a  con- 
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elusion  from  the  evidence.  It  is  for  yon  to  say  which  of 
these  two  parties  is  telling  the  truth.  If  you  helieve  that  the 
stoiy  of  the  woman  is  the  correct  one,  then  you  must  find 
that  the  accused  is  guilty  of  an  attempt  to  comit  the  offence 
charged.  If  on  the  other  hand  you  believe  that  the  story  of 
the  man  is  correct,  then  you  must  find  that  the  woman  is  a 
woman  of  loose  character,  and,  more  than  that,  she  is  guilty 
of  telling  deliberate  lies  in  the  witness-box.  I  need  not  say 
much  in  regard  to  the  presumption  of  the  prisoner's  inno- 
cence. Mr.  Allan  has  gone  into  that  fully.  The  prisoner  is 
presumed  to  be  innocent  until  he  is  proved  to  be  guilty.  That 
is  quite  true,  but  on  the  other  hand,  as  soon  as  there  is  suffi- 
cient evidence  before  you  which  would  tend  to  point  to  the 
guilt  of  the  accused,  then  the  presumption  is  on  the  other 
side,  because  if  you  believe  one  story  he  is  guilty,  and  if  you 
do  not  believe  that  story  then  he  is  innocent.  Then  there  is 
the  point  Mr.  Allan  mentioned  about  reasonable  douibt. 
There  does  not  seem  to  be  much  room  for  doubt  in  this  case. 
There  cannot  be  even  reasonable  doubt  if  you  believe  either 
one  of  these  stories.  If  you  believe  the  story  of  the  woman 
there  is  no  doubt  of  the  guilt  of  the  accused,  and  if  you  be- 
lieve his  story  then  there  is  no  room  for  doubt  of  his  inno- 
cence.** 

Unfortunately  we  do  not  know  what  Mr.  Allan's  remarks 
to  the  jury  were  on  the  question  of  presumption  and  reason- 
able doubt,  but  we  can  scarcely  assume  that  they  were  suffi- 
cient to  offset  any  wrong  impression  that  the  Judge's  charge 
may  have  made  on  the  minds  of  the  jury.  I  am  of  opinion 
that  the  Judge's  charge  is  objectionable  for  two  reasons: 
Firstly,  it  tended  to  give  the  juiy  the  impression  that  they 
must  believe  the  story  either  of  the  prosecutrix  or  of  the 
accused  and  that  it  was  their  duty  to  decide  which  one  of  the 
two  was  telling  the  truth.  The  possibility  of  neither  party 
stating  the  whole  truth  was  not,  in  my  judgment,  sufficiently 
put  before  the  jury.  As  a  matter  of  fact,  in  cases  of  this  char- 
acter, according  to  experience,  it  very  often  happenb  that 
both  parties  considerably  colour  the  truth.  Then,  in  the 
event  of  the  jury  being  unable  to  satisfy  themselves  as  to  who 
was  telling  the  truth,  it  should  have  been  made  clear  to  them 
that  their  duty  was  to  acquit.  Secondly,  I  am  of  opinion  that 
the  Judge  erred  in  stating:  "As  soon  as  there  is 
evidence  before  you  which  would  tend  to  point  to  the  guilt 
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of  the  accused,  then  the  piesamption  is  on  the  other  side.'* 
An  accused  person  is  presumed  to  be  innocent  until  he  im 
proven  guilty  beyond  a  reasonable  doubt,  and  the  presump- 
tion of  innocence,  therefore,  cannot  be  shifted  at  the  point 
where  the  evidence  tends  or  inclines  in  the  direction  of  guilt. 
In  Begina  v.  White  et  al,  4  F.  &  F.  at  p.  384,  Martin,  B.  is 
reported  to  have  instructed  the  juiy : — 

*'that,  in  order  to  enable  them  to  return  a  verdict  against 
the  prisoner,  they  must  be  satisfied,  beyond  any  reasonabh 
donbt^  of  his  guilt ;  and  this  as  a  conviction  created  in  their 
minds,  not  merely  as  a  matter  of  probability ;  and  if  it  was 
only  an  impression  of  probability,  their  duty  was  to  acquit.'* 

This  case,  though  decided  in  1865,  has  always  been  re- 
garded as  laying  down  the  rule  correctly.  In  Russell  on 
Crimes,  at  p.  2058,  the  following  statement  appears : 

^'A  person  accused  of  a  crime  is  presumed  to  be  innocent 
nntil  the  presumption  is  r^utted  by  legal  evidence,  whether 
direct  or  circumstantial,  excluding  all  reasonable  doubt  of 
his  guilf 

Taylor  on  Evidence,  10th  edition,  at  p.  113,  lays  down 
the  rule  as  follows : 

"One  of  the  most  important  of  disputable  legal  prcbomp- 
tions  is  that  of  innocence.  This,  in  legal  phraseology,  '  gives 
the  benefit  of  a  doubt  to  the  accused,'  and  is  so  cogent,  that 
it  cannot  be  repelled  by  any  evidence  short  of  what  is  suflS- 
cient  to  establish  the  fact  of  criminality  with  moral  certainty. 
In  civil  disputes^  when  no  violation  of  the  law  is  in  question, 
and  no  legal  presumption  operates  in  favour  of  either  party, 
the  preponderance  of  probability,  due  regard  being  had  to  the 
bnrden  of  proof,  may  constitute  suflScient  ground  for  a  ver- 
dict. To  aflSx  on  any  person  the  stigma  of  crime  requires, 
however,  a  higher  degree  of  assurance ;  and  juries  will  not  be 
justified  in  taking  such  a  step,  except  on  evidence  which  ex- 
cludes from  their  minds  all  reasonable  doubt/' 

I  think  Mathers  C.  J.,  in  the  case  of  Bex  v.  Erafchenko, 
22  Can.  C.  C,  at  p.  296,  has  very  correctly  stated  the  rule 
where  he  says : 

"  I  have  told  you  that  you  should  not  convict  if  you  have  a 
reasonable  doubt  of  the  prisoner's  guilt.  By  the  term  reason- 
»hle  doubt  I  do  not  mean  a  possible  doubt,  but  an  actual  and 
substantial  doubt.    A  juror  may  not  create  materials  of  doubt 
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by  resorting  to  trivial  suppositions  and  remote  conjectures  as 
to  a  possible  state  of  facts  different  from  that  established  by 
the  evidence.  If,  after  a  fair  and  impartial  consideration  of 
all  the  evidence  in  the  case  both  for  the  Grown  and  for  the 
defence,  you  have  an  abiding  conviction  of  the  guilt  V)f  the 
defendant  and  are  fully  satisfied  to  a  moral  certainty  of  the 
truth  of  the  charge  made  against  him,  then  you  are  satisfied 
beyond  reasonable  doubt;  but  if  the  evidence  has  left  you  in 
that  condition  of  mind  that  you  cannot  say  you  feel  an  abid- 
ing conviction  to  a  moral  certainty  of  the  truth  of  the  charge 
then  you  have  a  reasonable  doubf 

In  my  view,  the  charge  of  the  learned  trial  Judge  may 
have  misled  the  jury,  and  therefore  the  conviction  should  be 
quashed  and  a  new  trial  ordered* 

Conviction  qiuished;  new  trial  ordered. 


SASKATCHEWAN. 

November  28th,  1914. 

supreme  court  en  banc. 

REX  V.  HOWES. 

Criminal  Law — Evidence — Secret  Commission  Act,  1909  — 
Conductor  of  Railway  Company  Accepting  Money  for 
Spotting  Cars  for  Use  of  Farmers,  Under  Orain  Act  — 
Payments  Made  to  Accused  by  Farmers  Not  Named  in 
Charge — Evidence  of.  Admissible  to  Rebut  Defence  of 
Innocent  Motive  or  Want  of  Design. 

The  fl censed,  who  was  a  conductor  in  the  employ  of  the  Cana- 
dian Northern  RaUway  Co.  «nd  whose  duty  it  was  to  snot  cars  for 
the  use  of  farmers  under  the  provisions  of  the  Grain  Art.  was 
convicted  under  the  Secret  Commissions  Act»  1900.  for  having  ac- 
cepted certain  sums  of  monev  from  farmers  for  soottin?  cars  at  "a 
way   pt^tion  on  the  said  railway  where  there  was  no  asrent. 

JTrld.  that  evidence  of  other  farmers,  whose  names  were  not 
mention«M]  in  the  charee.  thnt  they  had  paid  the  accused  for  spotting 
cars,  althou'^h  not  admissible  to  prove  the  main  facts  of  t>»e  caise, 
was  admi««ible  to  rehut  by  ant'cination  the  defence  of  innocent 
motive  and  want  of  desism.  and  to  shew  the  state  of  mind  of  the 
parties  with  regard  to  the  facts  proved. 
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Case  leserred  by  the  trial  Judge  for  the  opinion  of  the 
Supreme  Court  en  Banc 

The  Court  consisted  of  Haultaik,  C.  J.,  Lamont,  Bbown 
and  Elwood,  J  J. 

P.  E.  Mackenzie,  K.C.,  for  the  Crown. 
No  one  for  accnsed: 

The  judgment  of  the  Court  was  delivered  by 

Haultain,  C.J. : — ^The  ease  reserved  by  the  learned  trial 
Judge  for  the  opinion  of  this  Court  is  as  follows : — 

"The  accused  was  a  conductor  in  the  employ  of  the 
Canadian  Northern  Bailway  Company,  and  he  was  charged 
under  the  Secret  Commission  Act,  1909,  for  having  taken 
certain  sums  of  money  for  spotting  cars  at  a  way  station  on 
the  Canadian  Northern  Railway  Company's  line  of  railway 
where  there  was  no  agent.  It  was  a  part  of  his  duty  to  spot 
these  cars,  and  there  was  no  provision,  nor  had  he  any  right 
to  get  compensation  from  the  farmers  who  required  cars  for 
spotting  them.  These  cars  were  being  placed  at  the  station 
for  fanners  under  the  provisions  of  the  Grain  Act. 

"On  the  first  trial  of  the  accused,  he  having  been  tried 
twice,  and  the  jury  havine^  disagreed  on  t^e  first  trial,  Mr. 
Mackenzie,  K.C.,  the  Crown  prosecutor,  asked  me  to  admit 
evidence  of  farmers  other  than  the  complainant  who  had  also 
paid  to  the  accused  sums  of  money  for  spotting  cars  for  them. 
As  I  was  under  the  impression   that   evidence  of  this  kind 
would  be  similar  to  evidence  of  other  thefts  in  a  case  of  theft, 
and  would  go  more  to  prove  the  general  bad  character  of  t^e 
accused  than  to  prove  him  guilty  of  the  oflfence,  I  refused  to 
admit  the  evidence.    On  the  second  trial,  however,  I  came  to 
the  conclusion  that  the  oflfence  with  which  he  was  charsred 
was  that  of  taking  money  for  spotting  cars  at  this  station, 
w^ich  spotting  was  part  of  his  duty  under  the  terms  of  his 
engagement,  and  for  which  he  was  not  entitled  to  charge  the 
farmers  for  whom  he  spotted  the  oars  any  consideration ;  and 
that  the  fact  that  the  charge  specified  one  particular  instance 
of  the  payinsr  of  money  to  a  particular  farmer  would  not  of 
itself  shut  out  the  evidence  of  other  farmers  payins:  the  ac- 
cused for  doing  the  same  work.    I  therefore  on  the  second 
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trial  admitted  the  evidence  of  a  large  number  of  fanners, 
whose  names  were  not  mentioned  in  the  charge,  who  had  paid 
various  sums  of  money  to  Howes  in  order  to  get  him  to  spot 
cars  for  them  at  the  same  station.  The  jury  in  the  second 
case  brought  in  a  verdict  of  *  guilty ; '  and  I  bound  the  ac- 
cused over  to  appear  for  sentence,  and  decided  to  submit  a 
case  for  the  opinion  of  the  Court  as  to  whether  I  was  correct 
in  admitting  this  evidence  at  the  second  trial. 

"The  question  to  be  submitted  for  the  opinion  of  the 
Court  is:  'Was  the  evidence  of  these  other  farmers,  whose 
names  were  not  mentioned  in  the  charge,  that  they  had  paid 
the  accused  for  spoting  cars,  proper  evidence  to  be  admitted 
under  the  charge  in  this  case?''^ 

As  no  one  appeared  on  behalf  of  the  accused,  we  are 
doubly  indebted  to  Mr.  Mackenzie  for  his  very  comprehensive 
and  impartial  presentation  of  the  cases  bearing  on  the  point 
reserved  for  our  decision. 

The  facts  of  the  case  are  not  in  dispute,  and  no  evidence 
for  the  defence  was  offered  on  the  trial. 

The  accused  was  a  conductor  in  the  employ  of  the  Cana- 
dian Northern  Railway  Company.  As  a  part  of  his  duty  he 
was  required  to  take  and  place  cars  at  a  station  called  Bird- 
view  for  the  use  of  farmers,  under  the  provisions  of  the 
Grain  Act.  It  was  not  part  of  his  duty,  and  he  was  not 
authorized,  to  allocate  any  particular  car  to  the  use  of  any 
particular  farmer.  A  farmer  called  Buchanan,  being  anxious 
to  obtain  a  car  for  loading  his  grain  at  Birdview,  had  some 
negotiations  with  the  accused,  in  the  course  of  which  the 
accused  undertook  to  secure  him  a  car  if  he  would  pay  him 
$5.  This  arrangement  was  carried  out  on  several  occasions, 
on  each  of  which  the  payment  of  $5  was  made. 

Although  there  was  no  evidence  put  in  for  the  defence, 
the  cross-examination  of  the  witnesses  for  the  Crown  clearly 
developed  an  attempt  on  the  part  of  the  defence  to  shew  that 
these  payments  made  to  the  accused  were  not  made  as  an 
at^reed  consideration  for  services  rendered,  but  were  simply 
gratuities  or  tips  made  to  the  accused  after  the  event  by  a 
grateful  farmer.  Evidence  was  then  offered  by  th^  Crown  of 
other  cases  where  the  accused  was  paid  money  by  farmers  for 
securing  cars  for  them.    This  evidence  was  objected  to,  and 
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the  question  now  submitted  for  our  GOnsiderfttioii  is  whether 
this  evidence  was  properly  admitted. 

In  the  case  of  Makin  v.  Attorney-General  for  New  South 
Wales,  [1894]  A.  C.  57,  at  p.  65,  Lord  Herschell,  in  deliver- 
ing tiie  judgment  of  the  Judicial  Committee  of  the  Privy 
Council,  stated  the  principles  upon  which  evidence  to  shew 
intent  is  admitted  as  follows : — 

*'  In  their  Lordships'  opinion,  the  principles  which  must 
govern  the  decision  of  the  case  are  clear,  though  the  appli- 
cation of  them  is  by  no  means  free  from  difficulty.    It  is  nn- 
doubtedly  not  competent  for  the  prosecution  to  adduce  evi- 
dence tending  to  shew  that  the  accused  has  been  guilty  of 
criminal  acts  other  than  those  covered  by  the  indictment^  for 
the  purpose  of  leading  to  the  conclusion  that  the  accused  is  a 
person  likely  from  his  criminal  conduct  or  character  to  have 
committed  the  ofiEence  for  which  he  is  being  tried.    On  the 
other  hand,  the  mere  fact  that  the  evidence  adduced  tends  to 
shew  the  commission  of  other  crimes  does  not  render  it  in- 
admissible if  it  be  relevant  to  an  issue  before  the  jury,  and  it 
may  be  so  relevant  if  it  bears  upon  the  question  whether  the 
acts  alleged  to  constitute  the  crime  charged  in  the  indict- 
ment were  designed  or  accidental^  or  to  rebut  a  defence  which 
would  otherwise  be  open  to  the  accused.    The  statement  of 
these  general  principles  is  easy,  but  it  is  obvious  that  it  may 
often  be  very  difficult  to  draw  the  line  and  to  decide  whether 
a  particular  piece  of  evidence  is  on  the  one  side  or  the 
other.*' 

In  the  case  before  us,  the  doing  of  the  act,  that  is,  the 
taking  of  the  money,  and  the  connection  of  the  parties  with 
that  act,  were  sufficiently  proved  by  Buchanan.  The  evidence 
objected  to  was  not  offered  and  would  not  have  been  admis- 
sible to  prove  the  main  facts  of  the  case.  It  was  clearly  put 
in  to  rebut  by  anticipation  the  defence  of  innocent  motive 
and  want  of  design,  and  to  shew  the  state  of  mind  of  the 
parties  with  regard  to  the  facts  proved.  The  evidence  given 
proves  other  acts  of  the  same  kind  as  that  in  question  and 
proximate  in  point  of  time.  It  clearly  shews  that  pajrments 
of  a  similar  character  were  exacted  by  the  accused  in  several 
other  cases  ad  a  condition  upon  which  cars  would  be  fur- 
nished, and  completely  rebuts  the  defences  suggested  by 
cross  -examination. 
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In  my  opinion^  therefore^  the  evidence  was  admissible, 
and  the  question  submitted  to  us  should  be  answered  in  the 
affirmatiye. 

Conviction  affirmed. 


VOestern  Lavi?  Reporter 
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BBITISH  COLUMBIA. 

NOYEMBBB  9th,  1914. 
COUBT  OF  APPEAL. 

REX  V.  SHAJOO  BAM. 

Evidence — Oath  to  Chinaman — Mode  of  Administerinff. 

HM,  that  an  oath  administered  to  a  witness,  without  objection, 
in  the  form  ordinarily  administered  to  persons  of  his  race  or  belief,  )B 
binding  and  the  witness  cannot  afterwards  be  heard  to  say  he  ^as 
not  sworn. 

Rest  y.  Lai  Ping,  11  B.  C.  R.  102.  followed. 

ITeld,  that  it  was  not  necessary  to  ask  the  said  witness  whether 
the  oath  in  the  form  in  which  he  took  it  wtts  recognised  by  him  M 
binding  upon  his  conscience,  there  being  no  such  word  as  '  conscience ' 
in  the  language  of  the  witness,  but  tiiat  it  was  only  necessary  in 
sndi  a  case  to  use  such  equivalent  terms  as  would  bring  home  to 
the  witness  the  fact  that  he  was  binding  himself  according  to  his 
moral  sense  to  speak  the  truth. 

Cumf  y.  The  King  (1913),  48  S.  C.  R.  632,  followed. 

Per  IBVINO,  J.A.  (dissenting)  : — ^An  oath  is  improperly  admin- 
istered  where    there    is   no   inTt>cation   ito    a   Deity. 

Stated  case. 

The  Court  consisted  of  Irving,  Martin,  Galliher,  and 
McPhillips,  JJ.A. 

Irving,  J.A.  (dissenting) : — ^In  this  case  I  have  reached 
the  conclusion  that  there  was  no  proper  oath  administered* 
There  is  no  indication  whatever  of  a  Deity  being  invoked. 
That  invocation  is  essential  to  constitute  an  oath.  There- 
fore the  case,  in  my  opinion,  should  be  answered  in  favour 
of  the  prisoner. 

It  seems  to  me  that  this  case  shews  a  very  loose  and  un- 
satisfactory way  of  doing  business  is  permitted  in  the  Police 
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Court.  .It  may  take  a  little  more  time  to  do  things  properly 
and  in  order,  but  it  is  necessary  that  they  should  be  done 
properly  in  order  to  be  legal. 

Mabtin,  J.A.  : — In  my  opinion  the  learned  Judge  of 
Assize  was  right  in  deciding  on  the  evidence  that  a  proper 
oath  was  administered  in  the  Police  Court.  It  is  conceded 
that  the  witness  was  competent  to  take  an  oath.  I  pause 
here  to  say  that  there  is  no  doubt  that  the  words  "  You  take 
your  oath"  were  used,  as  will  be  seen  by  reference  to  the 
evidence,  in  which  Ricketts,  the  interpretei',  says  what  he  told 
him  was,  "  The  oath  that  you  take,"  so  this  clears  up  the 
doubt  that  was  expressed  by  counsel  for  the  prisoner  as  to 
whether  the  language  really  used  was  not  "  You  eat  your 
oath,"  suggesting  that  it  was  used  advisedly  in  accordance 
with  some  peculiar  form  of  religious  observance :  it  is  clearly 
only  an  error  of  the  stenographer. 

I  think  in  principle  that  this  case  is  governed  by  the 
unanimous  decision  of  the  full  Court  in  Rex  v.  Lai  Ping,  11 
B.  C.  R.  102,  wherein  all  the  four  Judges  agreed  ,(including 
Mr.  Justice  Duff,  now  of  the  Supreme  Court  of  Canada,  my 
brother  Irving,  and  myself)  that  an  oath  administered  to  a 
non-Christian  Chinaman  was  properly  administered,  though 
all  he  did  after  stating  that  he  swore  by  burning  paper  after 
writing  his  name  on  it,  was  to  write  his  name  on  a  piece  of 
paper  and  bum  the  same  while  being  told  "that  he  was  to 
tell  the  truth,  the  whole  truth,  and  nothing  but  the  truth,  or 
his  soul  would  bum  up  as  the  paper  had  been  bjimed."  There 
was  in  this,  be  it  noted,  no  invocation  of  a  deity  or  supreme 
power  or  statement  that  the  witnesses  conscience  was  bound, 
yet  the  decision  of  the  Court  given  at  p.  106,  in  the  language 
of  the  Chief  Justice,  with  whom  all  agreed,  is  as  follows : — 

"  It  seems  to  me  that  when  a  man  without  objection  takes 
the  oath  in  the  form  ordinarily  administered  to  persons  of 
his  race  or  belief,  as  the  case  may  be,  he  is  then  under  a  legal 
obligation  to  speak  the  truth,  and  cannot  be  heard  to  say  that 
he  was  not  sworn.  If  we  were  to  decide  otherwise  we  would 
deprive  the  evidence  given  in  a  Court  of  Justice  of  the  most 
powerful  and  necessary  sanction  which  it  is  possible  to  give  it, 
namely,  the  risk  of  a  prosecution  for  perjury." 

In  the  case  at  bar  the  prisoner  said,  through  the  inter- 
preter: "I  take  my  oath  to  tell  the  tmth  and  nothing  but 
the  truth,"  and  also  held  up  his  hand  at  the  time  of  so  doing. 
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It  was  not  disputed  that  this  is  the  "  form  of  oath  ordinarily 

administered  to  ])er8on8  of  his  race  or  belief ''  and  that  fact 

further  appears  by  the  case  before  us  containing  part  of  the 

evidence  on  the  trial  in  the  Assize  Court  whereby  it  is  shewn 

that  the  accused,  and  present  appellant,  himself  was  again 

sworn  in  the  same  way  according  to  the  ^^  custom  of  his 

people ''  by  putting  up  his  hand  and  ''affirming,''  as  the 

interpreter  loosely  terms  it,  though  he,  of  course,  does  not 

use  that  word  in  its  real  technical  sense,  as  appears  by  his 

next  remark:  "  He  swears  by  putting  his  hand  up.    It  is  like 

affirming;''  and  he  says  this  is  ''the  usual  oath;"  also  in 

answer  to  the  learned  Judge  the  interpreter  stated  that  he 

had  put  the  oath  to  the  witness  in  such  a  way  that  it  "  would 

compel  him  to  tell  the  truth."    I  attach  no  importance  to  the 

fact  that  the  witness  was  not  explicitly  asked  "if  the  oath 

in  the  form  in  which  he  took  it  was  recognised  by  him  as 

binding  upon  his  conscience"  because  it  is  clear  from  the 

recent  decision  of  the  Supreme  Court  of  Canada  in  Curry  v. 

The  King  (1913),  48  S.  C.  532,  that  it  is  not  necessary  so  to 

do;  I  refer  particularly  to  the  judgment  of  Mr.   Justice 

Anglin,  at  p.  540.     And  in  the  case  at  bar  such  a  question 

in  those  exact  words  could  not  have  been  asked  or  answered 

because  we  are  told  by  the  two  interpreters  that  there  is  no 

such    word   as    "conscience"    in    the    witness's    language. 

Gwyther  says: — 

"  The  word  '  conscience '  well,  I  have  never  used  it  yet  on 
a  trial  and  as  far  as  I  know,  no  one  else  knows  how  to  put  it 
to  them.  It  is  to  be  binding  on  them.  It  is  to  be  binding 
on  their  conscience.  It  is  one  and  the  same  thing.  It  is 
simply  a  translation  of  the  one  thing  into  the  other." 

In  such  circumstances  all  that  it  was  possible  to  do  would 
be  to  use  such  appropriate  and  equivalent  terms  as  would 
bring  home  to  the  mind  of  the  witness  the  fact  that  he  was 
binding  himself  according  to  his  moral  sense  to  speak  the 
truth.  There  are  many  words  in  many  languages  which  can- 
not be  directly  or  exactly  expressed  by  those  in  other  lan- 
guages, but  the  law  does  not  allow  justice  to  be  defeated  by 
requiring  the  performance  of  formal  or  technical  linguistic 
impossibilities.  Here  the  interpreter  Ricketts  says:  "I 
asked  him  the  best  way  I  could  if  that  was  binding  upon  his 
conscience,"  and  again  "  I  put  it  to  him  the  strongest  way  I 
could,"  and  as  he  speaks  the  language  well  what  more  could 
be  expected  ?    He  said  to  the  witness :  "  The  oath  that  you 
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take  is  this  binding  on  you  ?"  and  the  witness  replied  that  it 
was.  Surely  that  can  mean  one  thing  and  one  thing  only, 
that  it  was  clearly  brought  home  to  the  witness  that  he  was 
bound  by  his  moral  sense,  i.e.,  his  conscience  (though  that 
word  could  not  be  exactly  employed)  to  tell  the  truth,  and  if 
he  did  not  it  would  be  wilful  and  corrupt  falsehood.  Accom- 
panied as  this  statement  was  by  the  uplifting  of  the  hand 
toward  the  heavens,  a  solemn  and  significant  act  inseparable 
in  such  circumstances  from  an  intention  to  invoke  a  deity 
supposedly  therein  dwelling,  and  one  for  a  great  length  of 
time  associated  with  "  the  more  ancient  of  the  two  forms 
known  in  modem  proceedings,  'the  adjuratory  invocation 
of  the  Deity  with  uplifted  hand  commonly  called  the  Scotch 
oath*''  as  the  Chief  Justice  of  Canada  puts  it  in  Curry  v. 
The  King,  supra,  I  have  no  doubt  whatever  that  the  conscience 
as  we  call  it,  of  the  witness  was  duly  bound.  As  the  Chief 
Justice  went  on  to  say : — 

"  Having  taken  the  oath  in  that  form  without  objtsction 
it  is  an  admission  that  the  witness  regarded  it  as  binding  on 
his  conscience." 

It  must  be  conceded  that  he  was  duly  sworn  according  to 
the  "  form  ordinarily  administered  to  persons  of  his  race 
or  belief,"  because  the  evidence  to  that  effect  is  uncontra- 
dicted, and  therefore  he  could  be  convicted  of  perjury  on  this 
very  oath  which  is  here  attacked  if  he  were  being  tried  in 
his  own  country,  India,  and  yet  it  is  said  that  he  can  escape 
that  punishment  on  the  same  oath  in  this  country.  I  confess 
I  am  unable  to  follow  such  reasoning.  It  is  directly  con- 
trary to  the  decision  in  Eex  v.  Lai  Ping,  which  we  are  bound 
by  and  which  has  been  followed  for  ten  years  and  never 
questioned.  The  suggestion  that  valid  oath  of  a  witness 
somehow  loses  its  eflficiency  to  bind  him  because  he  happens  to 
change  his  residence  to  some  other  part  of  the  Jlmpire  places 
so  great  a  premium  on  perjury  that  I  feel  it  should  receive 
no  encouragement  from  this  Court.  In  the  judgment  of  Mr. 
Justice  Idington  in  Rex  v.  Curry  there  is  a  paragraph,  the 
last,  which  contains  expressions  peculiarly  appropriate  to  this 
case: — 

"It  is  extremely  desirable  that  men  appearing  as  wit- 
nesses in  our  Courts  and  in  such  capacity  taking  any  form  of 
oath  or  making  any  affirmation,  should  understand  they  are, 
when  wilfully  and  corruptly  speaking  falsely  under  any  such 
circumstances,  liable  to  be  convicted  of  perjury,  whatever  may 
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be  their  peculiar  religious,  mental,  or  moral  conceptions  of 
the  binding  effect  of  the  form  of  oath  or  afSrmation.'' 

With  regard  to  the  precautions  taken  by  the  magistrate, 
it  appears  to  me  that  he  took  unusual  care  to  satisfy  himself 
by  putting  questions  through  the  interpreter,  in  the  way 
pointed  out,  to  see  that  the  oath  he  administered  himself  was 
properly  put  and  that  the  conscience  of  the  witness  had  as  a 
maitter  of  fact  been  bound;  and  two  interpreters  were  used, 
viz.,  Bicketts  and  a  check  interpreter,  Gwyther,  who  is  a 
Govemment  interpreter  of  Hindu  languages  in  the  Canadian 
Immigration  Department. 

Galliher,  JjA.  : — ^While  I  take  the  view  that  on  the 
whole,  greater  care  should  have  been  taken  in  this  case  in  the 
administration  of  the  oath,  I  am  inclined  to  think  that  the 
oath  was  sufficiently  administered. 

McPhillips,  J.A.  : — I  agree  with  ray  brother  Martin.  I 
merely,  wish  to  add,  in  dealing  with  people  who  do  not  speak 
the  English  language,  no  matter  what  language  it  may  be, 
there  will  always  be  difficulty  perhaps  in  rightly  conveying,  in 
apt  words  of  that  foreign  language,  the  true  meaning  of  what 
is  a  first  essential  in  a  British  Court  of  Justice,  and  that  is, 
that  all  evidence  should  be  preceded  by  an  oath  or  failing  an 
oath,  an  affirmation,  which  is  provided  by  Statute. 

Now,  in  this  particular  case  upon  the  evidence  I  consider 
the  stated  case  furnished  to  us  shews  that  sufficient  care  was 
taken  to  properly  convey  and  have  portrayed  to  the  mind  of 
the  witness  what  he  was  bound  to  do,  and  that  was  to  take  an 
oath  under  the  law  as  we  have  it.  I  am  the  more  impelled 
to  come  to  this  conclusion  when  I  find  that  this  witness  when 
giving  his  evidence  in  the  Assize  Court  also  was  sworn  in  the 
same  manner,  and,  apparently  was  thought  to  have  been 
sufficiently  sworn  there.  It  would  seem  to  me  that  if  we 
were  to  come  to  the  conclusion  that  he  was  insufficiently 
sworn  in  the  Police  Court  we  would  have  to  conclude  that 
likewise  he  was  sufficiently  sworn  in  the  Supreme  Court.  I 
think  that  that  would  hit  very  seriously  at  the  administra- 
tion of  criminal  justice,  that  there  should  be  any  requirement 
of  a  more  strict  nature  than,  apparently,  followed  out  in 
the  Supreme  Court,  and  I  think  as  well  foljowed  out  in  the 
Police  Court.  The  whole  question  would  be  then,  Did  this 
witness  come  into  the  Court  with  the  intention  to  take  an 
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oath  which  was  binding  upon  him  ?  And  we  have  the  natural 
response  that  would  go  with  that,  as  it  appears  when  he 
wished  his  evidence  to  be  believed  for  the  purpose  of  his  excul- 
pation, in  the  Supreme  Court,  he  was  sworn  in  like  manner. 
My  conclusion,  therefore,  is,  that  the  question  should  be 
answered  in  favour  of  the  Crown. 


SASKATCHEWAN. 

November  28th,  1914. 
supreme  00x7rt  en  banc. 

VICARS  V.  ARNOLD  et  al. 

Innkeeper — I^ss  of  Guest's  Ooods — Duty  of  Innkeeper  to 
Furnish  Key  for  Room — Evidence — Burden  of  Proving 
Negligence  of  Quest. 

Held,  thivt  an  innkeeper  is  Hable  at  common  law  ifior  tlie  Ion  •£ 
a  imesffl  cbattelfl  which  are  stolen  from  Uie  lotter'e  room,  in  the  a)>- 
■ence  of  negli^nce  on  the  port  of  the  said  guest,  w4iere  the  inn- 
keeper does  not  furnish  a  key  und  the  means  of  securing  the  room 
against  any  person  entering  it. 

HM,  that  the  onus  of  proving  negligence  on  tiie  part  of  the 
guest  rests  upon  the  innkeeper. 

Held,  that  the  guest  is  undeo:  no  duty  to  enquire  for  a  key. 

BurgesB  v.  Clements^  4  M.  &  S.,  306,  applied. 

Appeal  from  the  judgment  of  a  District  Court  Judge  in 
favour  of  the  defendants,  hotelkeepers,  in  an  action  for  dam- 
ages for  the  loss  of  goods  which  had  been  stolen  from  the 
plaintiffs  room  while  a  guest  of  defendants. 

The  appeal  was  heard  by  ^f^EWLANDS,  Brown,  and  Ei.- 

WOOD,  JJ. 

T.  J.  Blain  and  W.  A.  Adams,  for  plaintiff,  appellant, 
P.  M.  Anderson,  for  defendants,  respondents. 

The  judgment  of  the  Court  was  delivered  by 
Elwood,  J.: — In   this  matter  the  facts  are  briefly  as 
follows : 

In  the  month  of  January,  1913,  the  plaintiff  and  three 
others  went  to  the  hotel  in  the  city  of  Regina  kept  by  the 
defendants,  and  requested  accommodation  as  guests  of  the 
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hotel.  They,  were  giyen  acoonunodation,  and  all  shewn  into 
one  \)edxoom.  The  plaintiff  asked  the  bell-boy  who  shewed 
\mii  to  the  Toom  for  a  key,  and  was  told  by  him  that  there 
was  no  key  for  that  room.  The  plaintiff  remained  at  the 
hotel  several  days,  and  while  there  on  one  occasion  left  his 
oTercoat  in  the  bedroom  that  he  and  the  three  others  were 
oocupyingy  went  down  to  the  dining-room  to  haTe  his  meal> 
and  on  his  return  found  that  his  overcoat  had  been  taken. 
He  complained  at  the  o£Soe,  but  the  overcoat  has  never 
since  been  found.  The  District  Court  Judge  before  whom 
the  action  was  tried  held  that  there  was  not  sufficient  evi- 
dence to  shew  that  the  defendants  were  innkeepers;  and 
that  there  was  contributory  n^ligence  on  the  part  of  the 
plaintiff  in  not  applying  to  the  office  for  a  key  to  the  room ; 
and  that^  the  room  having  been  left  unlocked,  the  loss  of 
the  coat  was  occasioned,  by  tiie  negligence  of  the  plaintiff. 

So  far  as  the  question  of  whether  or  not  the  hotel  in 
question  was  an  inn  is  concerned,  it  was  conceded  on  the 
argument  that  the  evidence  did  disclose  that  ttie  hotel  in 
question  vms  an  inn  and  was  an  hotel  licensed  to  sell  liquor 
under  the  provincial  Liquor  License  Act.  The  evidence  is 
indefinite  as  to  whether  or  not  the  plaintiff  left  the  door  of 
his  room  closed  when  he  went  to  the  dining  room,  but  the 
onus  was  on  the  defendant  to  shew  negligence  on  the  part 
of  the  plaintiff,  and  the  weight  of  evidence  was  in  favour 
of  the  contention  that  the  door  was  closed;  in  fact  there 
was  no  evidence  to  shew  that  it  was  open.  The  only  evi- 
dence on  that  point  was  the  evidence  of  the  plaintiff,  and 
that  evidence  is  as  follows: — 

"  Q.  Did  you  shut  the  door?    A.  I  pulled  it  to. 

Q.  You  won't  swear  the  door  was  shut?  It  is  just  pos- 
sible you  left  it  open?    A.  I  won't  swear  positively. 

Q.  You  don't  know  whether  it  was  open  or  shut?  A. 
No.'' 

In  Cashill  v.  Wright,  6  E.  &  B.,  at  p.  899,  the  law  is 
laid  down  as  follows : — 

''We  think  that  the  rule  of  law  resulting  from  all  the 
authorities  is  that,  in  a  case  like  tiie  present,  the  goods  re- 
main under  the  charge  of  the  innkeeper  and  the  protection 
of  the  inn,  so  as  to  make  the  innkeeper  liable  as  for  breach 
of  duty  unless  the  negligence  of  the  guest  occasions  the  loss 
in  such  a  way  as  that  the  loss  would  not  have  happened  if 
the  guest  had  used  the  ordinary  care  that  a  prudent  man 


72  THE  WESTERN  LAW  REPORTER.  [yoL.  30 

may  be  reasonably  expected  to  haTe  taken  under  the  cir- 
cumstanoeB.'^ 

In  Armistead  v.  Wilde,  17  A.  &  E.  p.  264,  Patteson,  J., 
says : — 

^*  I  take  the  law  to  be  clear  that  the  innkeeper  is  prima 
facie  liable  for  the  loss  of  goods,  in  his  house,  though  they 
are  left  in  the  commercial  room/' 

In  Medawar  v.  Grand  Hotel  Company,  [1891]  2  Q. 
B.,  at  p.  21,  I  find  the  following: — 

^'At  an>i  rate  the  plaintiff  was  a  guest  in  the  hotel  up 
to  the  time  when  his  luggage  was  put  out  of  the  bedroom 
into  the  corridor  by  the  defendants'  servants.  Then  the  de- 
fendants were  bound  to  keep  the  plaintiff's  things  safely; 
and  this  is  conclusive  of  the  defendants'  liability  for  the 
loss,  unless  they  can  shew  that  the  negligence  of  the  owner 
conduced  to  the  loss.  The  defendants  must'  shew  two 
things:  (1)  that  the  plaintiff  was  guilty  of  negligence;  and 
(2)  that  his  negligence  conduced  to  the  loss." 

A  number  of  cases  were  cited  in  support  of  tiie  proposi- 
tion that  where  the  plaintiff  neglected  to  lock  his  room  the 
hotelkeeper  was  excused,  but  in  each'  of  those  cases  the  evi- 
dence shews  that  the  means  of  locking  the  room  had  been 
furnished  to  the  guest  by  the  hotel.     This  was  the  case  in 
Calye's  case,  Smith's  Leading  Cases,  vol.  1,  116;   and    in 
Burgess  v.  Clements,  4  M.  &  S.  306;  and  in  Oppenheim  v. 
White  Lion  Hotel  Company,  L.  R.  6  C.  P.  515.    But  those 
cases  by  no  means  held  that  in  every  instance  even  the  giv- 
ing of  a  key  by  the  hotelkeeper  and  the  neglect  of  the  guest 
to -make  use  of  the  key  will  relieve  the  hotelkeeper  from  his 
common  law  liability.    In  the  case  at  bar,  however,  it  seems 
to  me  that  there  was  no  negligence  on  the  part  of  the  guest. 
He,  in  my  opinion,   inquired   of   the   person   who   was   ap- 
pointed by  the  hotel  to  shew  him  to  the  room  for  a  key,  and 
that  person  told  him  that  there  was  no  key   for   the   room. 
Surely  the  guest  was  justified  in  assuming  that  the  bell-boy 
would  know  whether  or  not  there  was  a  key  for  the  room,  and 
that  when  he  told  him  there  was  no  key,  that  there  was  in 
fact  none.    In  fact  the  evidence  shews  that  there  was  no  key 
for  the  room,  but  that  if  an  inquiry  had  been  made  for  a  key 
the  hotelkeeper  could  have  or  would  have  gotten  one.    I  am 
of  the  opinion  that  there  was  no  duty  cast  upon  the  guest  to 
inquire  for  a  key,  but  that  if  the  hotelkeeper  wishes  to  escape 
from  his  common  law  liability  he  must  himself  furnish   the 
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guest  wiUi  a  key  and  with  the  means  of  securing  the  room 
against  any  person  coming  into  it.  This  seems  to  mj  mind 
pretty  well  established  in  Burgess  t.  Clements  (ante)^  at  p. 
310,  where  I  find  the  following: — 

*^  And  I  agree  that  if  an  innkeeper  gives  the  key  of  the 
chamber  to  his  guest,  this  wiU  not  dispense  with  his  own 
care,  or  discharge  him  from  his  general  responsibiUty  as  inn- 
keeper. But  if  there  be  evidence  that  the  guest  accepted  the 
key  and  took  on  himself  the  care  of  his  goods,  surely  it  is  for 
the  jury  to  determine  whether  this  evidence  of  his  receiving 
the  key  proves  that  he  did  it  animo  custodiendi  and  with  a 
purpose  of  exempting  the  innkeeper,  or  whether  he  took  it 
merely  because  the  landlord  forced  it  on  him,  or  for  the  sake 
of  securing'  greater  privacy,  in  order  to  prevent  persons  from 
intruding  themselves  into  his  TooaaiJ' 

The  uncontradicted  evidence  is  that  the  coat  in  question 
was  worth  $125 ;  and  in  my  opinion  the  appeal  should  be  al- 
lowed and  judgment  entered  for  the  plaintiff  for  $125  and 
the  costs  of  the  action  and  of  this  appeal. 

Appeal  allowed. 


SASKATCHEWAN. 

November  28th^  1914. 

supbeicb  coubt  en  banc. 

BAXTER  V.  ELLIOTT. 

Costs — Scale — Dismissal    of    Counter-claim — Small     Debt 
Tariff— District  Court  Tariff— District  Cowrt  Rule  18. 

Held,  that,  under  Rule  18  of  the  Distxdot  Oouvt  Rules  providim? 
fbat  If  in  «n  action  in  the  District  Conrt  the  plaintiff  recovers  $lOO 
or  less  '  he  shall  reooTier  only  such  costs  as  he  would  hsTe  recovered' 
INmI  (the  aotkm  heen  brongbt  under  *the  provisions  of  the  small  d${>t 
procedure/  a  plaintiff  is  entitled  to  tax  his  costs  of  defence  to  a 
counter-claim  on  the  Distriot  Court  scale  where  the  said  counter- 
daim  of  over  $100  was  dismissed  with  costs. 

Am(m  V.  BohheH,  22  Q.  B.  D.  543,  ai>plied. 

An  appeal  from  the  judgment  of  a  District  Court  Judge 
on  a  question  of  costs. 
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The  appeal  was  heard  by  Newlands^  Bbown  and  Eir' 

WOOD,  JJ, 

T.  P.  Morton,  for  the  plaintiff,  appellant. 

G.  W.  HofiEman,  for  the  defendant,  respondent. 

The  judgment  of  the  Court  was  delivered  by 

I^EWLANiDB,  J. : — The  plaintiff  brought  action  against  the 
defendant  on  a  promissory  note  for  $50  and  interest,  an  ac- 
count for  work  done  and  materials  provided,  and  for  goods 
sold  and  delivered  amounting  to  $81.05,  or  togelher,  includ- 
ing interest  on  note,  $5.25,  for  the  sum  of  $136.30.  The  de- 
fendant admitted  the  note  but  denied  owing  the  rest  of  the 
claim,  and  he  counter-claimed  for  work  done,  goods  sold  c^d 
delivered,  board  and  lodging  furnished  the  plaintiff's  wife 
and  daughter,  and  care  and  feed  of  the  plaintiff's  horse,  mak- 
ing together  $176.35,  or  after  deducting  the  amount  admit- 
ted, the  sum  of  $121.10. 

At  the  trial  judgment  was  entered  for  the  plaintiff  for 
$55.25  and  costs,  and  the  counter-claim  dismissed  with  costs. 

Under  rule  18  of  the  District  Court  Rules,  plaintiff  taxed 
his  costs  of  action  under  the  small  debt  tariff,  and  his  costs 
on  dismissal  of  the  counter-claim  were  taxed  under  the  same 
tariff.  An  appeal  was  taken  from  the  taxing  officer  to  the 
District  Court  Judge,  who,  on  a  review  of  the  taxation,  de- 
cided that  the  plaintiff  could  only  tax  his  costs  on  dismissal 
of  the  counter-claim  under  the  small  debt  tariff,  which  would 
be  10  per  cent,  of  the  amount  of  the  counter-claim.  From 
this  decision  the  plaintiff  appeals. 

The  question  under  what  scale  the  plaintiff  can  tax  his 
costs  of  defence  to  the  counter-claim  depends  upon  the  con- 
struction to  be  placed  upon  rule  18  of  the  District  Court 
Bules.  This  rule  is  that  if  in  an  action  in  the  District  Court 
the  plaintiff  recovers  $100  or  less  "he  shall  recover  only 
such  costs  as  he  would  have  recovered  had  the  action  been 
brought  under  the  provisions  of  the  small  debt  procedure.^' 
The  English  rule  marginal  No.  967,  says  that  if  the  plaintiff 
recovers  a  sum  not  exceeding  $50  "  he  shall  be  entitled  to  no 
more  costs  than  he  would  have  been  entitled  to  had  he 
brought  his  action  in  a  County  Court." 

These  rules  being  practically  the  same,  the  decision  of 
the  Court  of  Appeal  in  England  in  Atoon  v.  Bobbett,  22  Q. 
B.  D,  543,  will  apply.  The  following  citation  from  the  judg- 
ment of  Bowen,  L.J.,  gives  the  facts  of  that  case  and  the  Tea- 
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sons  for  the  decision  of  the  Court  that  the  plaintiff's  coeta 
Qi\A&  successful  defence  of  the  counter-claim  should  be  taxed 
OTV  t^e  High  Court  scale.    On  'page  546  he  says : — 

"The  facts  are  simple.  There  was  a  claim  for  £48, 
which  might  have  gone  to  the  County  Court,  but  was  brought 
in  the  Superior  Court ;  the  defendant  had  a  counter-claim  (a 
real  counter-claim,  not  a  set-off)  in  the  nature  of  a  cross- 
action  for  over  £100,  which,  as  a  separate  action,  he  could 
only  have  properly  brought  in  the  Superior  Court.  The  plain- 
tiff succeeded  on  his  claim,  in  fact  it  was  not  disputed ;  the 
counter-claim  failed;  therefore  the  plaintiff  succeeded  both 
on  the  original  claim,  and  the  counter-claim.  Then  arose  the 
qnestioii  of  costs.  The  plaintiff  admits  that,  having  recov- 
ered only  £48  on  his  claim,  he  is  touched  by  Order  LXV.,  r. 
12,  and  as  regards  his  claim  can  only  get  costs  on  the  County 
Court  scale.  Sut  the  defendant  seeks  to  go  further,  and  says 
that  as  the  plaintiff  was  suing  in  the  High  Court  for  a  sum 
which  could  have  been  recovered  in  the  County  Court,  he  is 
only  entitled  to  costs  on  the  counter-claim  on  the  County 
Court  scale,  although  that  counter-claim  was  for  a  sum  ex- 
ciee^ng  £100. 

"We  have  a  simple  question  to  decide;  whether  a  plaintiff, 
who  recovers  less  than  £50  on  his  claim,  and  admits  that  in 
respect  of  it  he  is  not  entitled  to  costs  on  the  High  Court 
scale,  and  who  also  succeeds  on  a  counter-claim,  is  to  be  lim- 
ited as  regards  the  cotmter-claim  to  County  Court  costs.  This 
question  depends  entirely  on  Order  LXV.,  r.  12,  upon  which 
there  are  two  opposite  contentions.    The  plaintiff  admits  that 
the  rule  applies,  but  says  that  the  counter-claim  is  not  part 
of  his  action,  and  that  the  rule  only  cuts  down  the  costs 
of  his  action.    The  defendant  says  that  the  counter-claim  is 
part  of  the  litigation,  and  that  the  costs  of  the  whole  litiga- 
tion are  cut  down  by  the  rule  when  the  plaintiff  might  have 
commenced  proceedings  in  the  County  Court.    Which  is  the 
true  construction?    It  is  true  that  in  many  of  the  rules  the 
counter-claim  is  spoken  of  as  though  it  were  part  of  the  pro- 
cedure in  the  plaintiff's  action ;  but  it  has  been  held  in  many 
cases  that   for  the   purposes   of   taxation   a   counter-claim 
should  be  treated  as  though  it  were  a  cross-action.    It  is  ob- 
vious that  the  view  which  is  to  be  taken  of  a  counter-claim 
musif  depend  upon  the  particular  rule  in  which  it  is   dealt 
with;  and  if  we  find  that  the  mixing  up  of  the  claim   and 
counter-claim  together  ,(*8  to  speak)  would  work  injustice, 
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then  we  must  adopt  the  other  view,  and  disconnect  the  coun- 
ter-claim from  the  claim^  so  far  as  may  be  necessary  for  the 
purposes  of  justice.  Here  the  plaintiff  has,  it  is  true^  chosen 
the  forum;  but  a  plaintiff  who  has  proved  successful  on  a 
counter-claim  can  hardly  suppose  when  he  brings  his  action 
that  a  shadowy  counter-claim  is  about  to  be  waged  against 
him;  he  is  not  responsible  for  its  being  set-up.  As  to  the 
costs  then  which  belong  to  the  choice  of  forum  (if  I  may  ^ 
phrase  it),  the  plaintiff  can  only  get  County  Court  costs;  but 
why  should  he  only  get  County  Court  costs  on  an  issue  for 
which  he  is  not  responsible,  an  issue  which  could  not  have 
been  brought  in  the  County  Court,  and  upon  which  he  has 
proved  successful  ?  Why  should  his  right  to  costs  be  so  lim- 
ited? To  cut  down  the  plaintiff's  right  to  costs  in  this 
fashion  would  be  to  work  injustice;  and  moreover  the  rule 
does  not  require  that  interpretation;  it  uses  the  word  ''en- 
titled '* ;  entitled  where  ?  It  can  only  mean  entitled  "  in  his 
action,"  and  the  language  of  the  remainder  of  the  rule 
shews  that  these  words  should  be  read  in  in  this  place ;  the 
rule  really  deals  with  the  costs  appurtenant  or  appendant,  so 
to  speak,  to  the  plaintiff's  own  action." 

If  the  facts  in  this  case  are  the  same,  the  rules  being 
practically  the  same,  the  reasoning  of  Bowen,  L.J.,  will 
apply  and  the  plaintiff  would  be  entitled  to  tax  his  costs  of 
defence  to  the  counter-claim  on  the  District  Court  scale  and 
not  on  the  small  debt  scale. 

In  only  one  particular  do  the  cases  differ,  and  that  is  in 
the  nature  of  the  counter-claim.  Both  the  learned  Judges 
who  delivered  judgments  in  Amon  v.  Bobbett,  Lord  Bsher, 
M.H.,  and  Bowen,  L.J.,  emphasized  the  fact  that  it  was  a 
real  counter-claim  and  not  a  mere  set-off.  In  this  case  the 
counter-claim,  being  for  a  debt  or  liquidated  amount,  is  pro- 
perly a  set-off  or  defence  to  the  plaintiff's  action  and  not  a 
counter-claim,  if  it  were  not  for  the  fact  that  it  exceeds  the 
amount  of  the  plaintiff's  claim  and  the  defendant  asks  for 
judgment  for  the  excess.  After  admitting  a  part  of  the 
plaintiff's  claim  the  defendant  claims  $121.10  in  excess.  This 
amount  could  only  be  recovered  under  the  general  procedure 
of  the  District  Court.  I  am  of  the  opinion,  therefore,  that 
this  case  is  similar  to  Amon  v.  Bobbett,  and  the  reasoning  of 
the  learned  Judges  in  that  case  applies. 

The  case  of  Cox  v.  Christie,  5  T.  L.  E.  476,  cited  by  the 
defendant  ha^  no  application  to  this  case.    That  action  was 
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brought  under  the  small  debt  procedure,  ard  the  only  ques- 
tion there  was  whetlier  the  plaintiff  having  succeeded  on  the 
counter-claim,  could  tax  costs  of  the  counter-claim  as  well 
as  his  costs  of  action.  Rule  617  of  the  Rules  of  the  Supreme 
Court,  which  was  then  in  force  and  which  was  similar  to  Dis- 
trict Court  Rule  18,  was  not  in  question. 

I  think,  therefore,  the  appeal  should  be  allowed.  The 
bill  of  costs  which  the  plaintiff  claims  will  have  to  be  referred 
to  the  derk  for  taxation,  as  plaintiff  has  charged  a  large 
number  of  items  which  are  not  properly  costs  of  the  counter- 
claim, but  costs  of  the  action,  and  he  has  put  in  a  number  of 
items  for  which  there  is  no  provision  in  the  tariff. 

The  plaintiff  should  have  the  costs  of  the  appeal. 

Appeal  dflowed. 


SASKATCHEWAN. 

November  28th,  1914. 
,  supreme  court  en  banc. 

WOODSIDE  V.  GRANT  AND  KEATLEY. 

Portnenhip — Notice  of  Dissolution — Partnership  Act,  sec.  38, 

StUf  tbat  the  notice  of  the  change  of  the  confltitntion  of  a 
iwitnenhip  Teqttired  hy  %ec.  38  of  the  FartnenAdp  Act  enacting  that 
vlMffe  a  person  deUs  with  a  firm  after  a  change  In  Its  constHoitlon, 
be  b  entitled  to  treat  all  apimrent  memhen  of  the  old  firm  as  st&l 
Jl^,  membera  of  the  firm  nntQ  he  has  notice  of  the  change,  mupt 
"«,  siven  after  the  dissolution  and,  that,  therefore,  a  converaation 
prior  to  the  dissolution  of  something  that  might  occur  in  the  future 
u*  90  effect 

An  appeal  from  the  judgment  at  trial  in  favour  of  plain- 
tiff in  an  action  for  goods  sold  and  delivered  to  defendants, 
carrying  on  business  as  "  The  Corona  Cafe." 

The  appeal  was  heard  by  Haultain,  C  J.,  Newlands, 
Bbown,  and  Elwood,  JJ. 

T.  Lynd,  for  defendants,  appellants. 
T.  P.  Morton,  for  plaintiff,  respondent. 
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The  judgment  of  the  Court  was  delivered  by< 
Nbwlanbs,  J. : — This  is  an  action  for  goods  sold  and  de- 
livered to  the  defendants^  carrying  on  business  as  The  Cor- 
ona Cafe.  Judgment  was  entered  by  default  against  the  de- 
fendant Grant,  and  the  defendant  Eeatley  entered  a  defence 
on  his  own  behalf  denying  that  he  was  a  partner  of  Grant 
and  also  denying  that  the  goods  were  ever  sold  or  delivered 
to  him.  The  learned  trial  Judge  gave  judgment  for  the 
plaintiff. 

The  defendant  Keatley  appeals  against  the  judgment  on 
two  grounds:  (1)  That  there  was  no  evidence  of  the  delivery 
of  the  goods;  and  (2)  That  before  the  sale  and  delivery  of 
the  goods  the  partnership  existing  between  himself  and 
Grant  had  been  dissolved  and  notice  of  the  dissolution  given 
to  the  plaintiff. 

lAs  to  the  first  ground  of  appeal,  the  defendants  are  sued 
as  partners  carrying  on  business  as  the  Corona  Cafe.  The 
defendant  Keatley  says  in  his  statement  of  defence  that  the 
goods  in  question  were  never  delivered  to  him.  He  does  not, 
however,  deny  that  they  were  ever  delivered  to  Grant  &  Keat- 
ley or  to  the  Corona  Cafe,  which  is  the  allegation  in  the 
statement  of  claim.  This  denial  is,  therefore,  no  denial  of 
the  statement  of  claim,  as  the  plaintiff  never  alleged  tha^  he 
had  delivered  them  to  Keatley,  but  to  Grant  &  Keatley  carry- 
ing on  business  as  the  Corona  Cafe.  There  being  no  denial  of 
the  delivery  as  alleged,  it  must  be  taken  as  admitted.  Apart 
from  this,  there  is  evidence  of  delivery.  Monthly  accounts 
were  rendered  for  these  goods  and  no  exception  taken  to  them, 
and  the  defendant  Keatley  offered  to  pay  to  the  plaintiff 
$500  in  settlement  of  this  claim,  but  the  plaintiff  refused  to 
accept  any  amount  less  than  the  total  of  $688.57. 

As  to  the  second  ground  of  appeal,  the  only  evidence  of 
notice  is  that  the  defendant  Grant,  about  the  end  of  Novem- 
ber or  first  of  December,  1912,  when  the  partnership  was  ex- 
isting, on  the  occasion  of  some  goods  having  been  delivered 
to  the  partnership  by  the  plaintiff,  told  the  plaintiff  that 
there  were  arrangements  pending  that  either  Keatley  or 
Grant  would  take  over  the  business  at  the  end  of  the  year  and 
whichever  took  over  the  business  would  take  over  the  goods. 
The  alleged  dissolution  took  place  on  the  1st  January  follow- 
ing. These  goods  were  afterwards  paid  for  by  a  cheque 
signed  "  Corona  Cafe,  per  George  Grant."  As  this  viras  the 
usual  way  in  which  cheques  were  signed  by  the  partnership 
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during  its  existence^  it  is  of  itself  no  notice.  The  only  qaes- 
tion,  therefore,  is  whether  this  conversation  prior  to  the  dis- 
solution is  a  notice  such  as  is  required  by  section  38  of  the 
Partnership  Act.     That  section  is  as  follows: 

"  38.  WTiere  a  person  deals  with  a  firm  after  a  change  in 
its  constitution^  he  is  entitled  to  treat  all  apparent  members 
of  the  old  firm  as  still  being  members  of  the  firm  until  be 
has  notice  of  the  change/' 

This  section  requires  a  notice  to  be  given  after  the  dis- 
solution, as  there  is  no  change  in  the  membership  of  the  firm 
until  that  occurrence:  therefore  a  conversation  prior  to  the 
dissolution  of  something  that  may  occur  in  the.  future  can 
have  no  effect ;  and  as  it  was  proved  that  the  plaintiff  knew 
that  Keatley  was  a  member  of  the  firm  and  had  no  notice  or 
knowledge  that  he  had  ceased  to  be  a  member,  he  had  the 
right,  under  the  above-mentioned  section,  to  treat  him  as  a 
partner,  and  Keatley  is  therefore  liable  for  this  account. 

The  document  put  in  as  dissolving  the  partnership  is  not 
properly  a  dissolution;  but  there  is  no  necessity  to  consider 
its  effect,  as  the  plaintiff  was  not  given  the  notice  required  by 
the  Partnership  Act. 

The  appeal  should  therefore  be  dismissed  with  costs. 

Appeal  dismissed. 


SASKATCHEWAN. 

November  28th,  1914. 

SUPBBliS  COTJBT  BN  BAKO. 

BAKER  V.  MoCURDY. 

Landlord  and  Tenant — Monthly  Tenancy — Notice  of  Quit- 
ting. 

H^d,  tbat  9ft  notice  of  qnittijig  ghren  on  the  23^d  of  October  for 
the  IStli  of  NoTember  by  a  monthly  tenant  whose  rent  was  payable 
in  advance  on  the  fint  day  of  each  nx>nth  was  bad  since  it  did  npt 
expire  00  and  with  the  last  day  of  the  period  of  the  tenancy. 

Doe  d.  Spicer  v.  Lea  (1800),  11  Bast.  312,  referred  to. 

Held,  tbat  the  said  notice  was  not  effecHye  for  the  30th  of 
November  since  the  giving  of  notice  for  the  15th  of  November  aj^d 
tiie  payment  of  rent  np  to  tliait  date  diewed  an  nneqoivocal  int^- 
tion  on  the  part  of  the  tenai^  to  pnt  an  end  to  liia  tenancy  on  tlijit 
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Appeal  from  the  judgment  of  a  District  Court  Judge 
in  favour  of  the  defendant  in  an  action  to  recover  two 
months'  rent  for  certain  property  leiased  by  the  plaintiff  to 
the  defendant. 

The  appeal  was  heard  by  Haultain,  C. J.,  Brown  and 
Elwood^  JJ. 

R.  W.  Hugg,  for  plaintiff,  appellant. 

A.  C.  MacKinnon,  for  defendant,  respondent. 

The  judgment  of  the  Court  was  delivered  by 

Haultain,  C.J. : — In  this  case  the  plaintiff  sued  the  de- 
fendant for  $100,  being  two  months'  rent  at  $50  per  month, 
for  certain  property  in  Begina  verbally  leased  by  the  plaintiff 
to  the  defendant.  On  the  trial  of  the  action  the  learned  Dis- 
trict Court  Judge  dismissed  the  action  with  costs,  and  the 
plaintiff  now  appeals. 

For  the  purposes  of  this  appeal  the  following  statement 
of  facts  will  be  sufficient.  On  the  23rd  October,  1913,  and 
for  a  number  of  months  before  that,  the  defendant  held  cer- 
tain premises  of  the  plaintiff  as  his  tenant  at  a  rental  of  $50 
per  month,  payable  in  advance  on  the  1st  day  of  each  month. 
The  tenancy  was  a  monthly  tenancy,  and  the  term  began  on 
the  first  day  of  each  calendar  month.  On  the  23rd  October, 
1913,  the  defendant  gave  the  following  written  notice  to  the 
plaintiff : — 

"J.  A.  Westman  Agency, 
Financial  Agents, 

Begina,  Canada^  Oct.  23. 
Mr.  Gordon  Baker,  Begina: 

Dear  Sir: — T  will  not  require  your  house,  2048  Angus 
Street,  any  longer  than  the  15th  of  Nov.  I  will  see  you  on 
the  4th  and  in  the  meantime  will  keep  my  eyes  open  for  a 
new  tenant.  I  will  vacate  any  time  should  you  have  an  op- 
portunity of  renting  same. 

Yours  truly, 

(Sgd.)     V.  C.  McCurdy." 

The  defendant  first  paid  the  rent  up  to  the  middle  of 
November  in  accordance  with  his  notice,  and  shortly  after 
quitting  the  premises  on  November  14th  paid  rent  for  the  bal- 
ance of  the  month  of  November.  The  key  of  the  house  was 
returned  to  the  plaintiff  about  the  2nd  December.  On  these 
facts  the  only  question  left  for  our  decision  is  whether  thi 
letter  of  October  23rd,  is  a  sufficient  notice  to  quit. 
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Except  in  the  case  of  a  tenancy  from  year  to  year,  the 
length  cf  the  notice  to  quit  has  not  been  fixed  precisely.  The 
geneial  primiple  is  that  in  the  absence  of  special  stipulation, 
"  reasonable ''  notice  must  be  ^ven,  and  in  the  case  of 
weekly  and  monthly  tenancies  it  has  been  repeatedly  held 
from  veiy  early  times  that  a  notice  equal  in  length  to  the 
period  of  the  tenancy  is  sufBcient.  It  would  seem  to  be  still 
a  question  of  fact  in  each  case  whether  any  shorter  notice  is 
reasonable.  (See  cases  cited  in  Vol.  18  of  Halsbury,  p.  445.) 
In  this  case  the  notice  is  given  on  the  23rd  October  for  the 
15th  November,  and  is,  in  my  opinion,  bad,  because  it  does 
not  expire  on  and  with  the  last  day  of  the  period  of  the  ten- 
ancy.   Doe  d.  Spicer  v.  Lea  (1809),  11  East.  312. 

It  remains  then  to  consider  whether  the  notice  in  ques- 
tion can  be  held  to  be  effective  for  the  30th  November. 

It  cannot  be  so  held,  in  my  opinion.  The  notice  was 
given  for  the  15th  November,  and  rent  was  paid  up  to  that 
date,  shewing  an  unequivocal  intention  on  the  part  of  the  de- 
fendant to  put  an  end  to  his  tenancy  on  that  date.  There  is 
nothing  in  the  notice  upon  which  to  found  an  inference  in 
favour  of  an  intention  of  the  defendant  to  give  notice  to  quit 
at  the  end  of  the  monthly  period,  that  is,  on  the  last  day  of 
November. 

The  appeal,  therefore,  should  be  allowed,  and  the  judg- 
ment in  the  Court  below  set  aside,  and  judgment  entered  for 
the  plaintiff  for  $100  and  his  costs  of  action.  The  appellant 
will  also  have  his  costs  of  this  appeal. 

Appeal  allowed. 
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SASKATCHEWAN. 

NoYBMBBR  28th,  1914. 

COURT  OF  APPEAL. 

REX  V.  HOLDERMAN. 

CrimincU  Law  —  Obtaining  Goods  by  False  Pretences  — 
Charge  tof  Jury — Misdirection  —  Seed  Orain  Mortgage — 
Chattel  Mortgage  Act,  R,  8.  8.  ch.  H4,  sec.  17 — Agree- 
ment to  Give  Valid  Chattel  Mortgage— Not  Necessary 
that  8eed  Orain  Sold  be  Sown  on  Land  Cornered  by  Mort- 
gage— Sufficiency  of  Evidence  to  Support  Conviction  — 
New  Triai  Ordered. 

Upon  the  trial  of  a  person  accused  of  obtaining  a  quantity  of 
wheat  by  false  pretences  the  Judge  expressed  the  opinion  in  his 
charge  to  the  juiy  that  in  order  that  a  seed  grain  mortgage  be  val^t 
under  the  Chattd  Mortgage  Act,  R.  S.  S.  ch.  144,  the  seed  grain, 
the  price  of  which  was  secured  by  the  mortgage,  must  be  sown  on 
the  land  covered  by  the  mortgage,  and  that  if  they  came  to  the 
conclusion  that  all  the  grain  was  not  sown  on  the  land  covered  by 
the  mortgage  that  the  accused  would  be  guilty  of  false  pretences  in 
inducing  the  vendor  to  sell  him  the  grain  upon  his  agreeing  to  give 
a  valid  mortgage  for  the  price  thereof  if  at  the  time  of  such  induce- 
ment the  accused  knew  that  he  was  not  going  to  use  all  the  gruiin 
for  seed  grain  purposes. 

Held,  that  the  fact  that  the  accused  did  not  use  all  the  grain 
for  seed  grain  purposes,  but  sold  some  of  it,  did  not  invalidate  \^e 
mortgage  under  the  Act  and  that,  therefore,  the  above  direction  tn 
the  jury  was  a  misdirection  since  the  mortgage  to  be  valid  mujt 
contain  only  the  date  of  the  purdiase  of  the  seed  grain,  the  number 
of  bushels  purchased,  the  price  thereof  per  bushel,  and  the  affidavit 
of  bona  fides  of  the  mortgagee. 

Case  reserved  by  Lamont,  J.,  for  the  opinion  of  the 
Supreme  Court  en  banc. 

The  Court  consisted  of  Nbwlands,  Brown,  and  Elwood, 
JJ. 

H.  E.  Sampson,  for  the  Crown. 

H.  Y.  MacDonald,  K.C.,  for  accused. 

Brown,  J.: — ^The  following  case  was  reserved  by  my 
brother  Lamont  for  the  opinion  of  this  Court: 

^'The  accused  was  charged  before  me  with  having  ob- 
tained a  quantity  of  wheat  by  false  pretences.  The  evidence, 
which  was  not  disputed,  shewed  that  one  S.  W.  Treat  owned 
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a  farm  Bear  Imperial,  and  had  thereon  a  tenant  by  the  name 
of  Eoenig.  Treat  was  represented  at  Imperial  by  his  agent, 
Frank  Parks.  The  accused  went  to  Eoenig  and  asked  him 
if  he  had  any  seed  grain  for  sale,  saying  that  he  required  275 
bushels  to  sow,  that  he  had  no  money,  but  that  he  would  give 
a  seed  grain  mortgage  for  the  purchase-price.  It  appears 
that  the  preceding  year  he  had  purchased  wheat  from  the 
same  parties  and  had  given  a  seed  grain  mortgage  therefor. 
Eoenig  stated  that  he  had  the  wheat,  but  that  he  could  not 
sell  it  without  first  consulting  Mr.  Parks.  He  saw  Paries, 
who  agreed  to  allow  the  accused  to  have  the  grain 
on  the  condition  mentioned  by  him,  and  Eoenig  so  in- 
formed the  accused.  The  accused  and  his  man  then 
went  over  and  obtained  two  loads  of  the  wheat,  one 
load  of  which  was  placed  in  the  accused's  granary,  and  the 
other  was  taken  the  next  day  to  the  elevator  and  sold.  The 
following  day  they  returned  and  obtained  two  more  loads, 
one  of  which  was  taken  to  the  elevator  and  sold.  The  ac- 
cused obtained  275  bushels  altogether,  and  sowed  on  his  farm 
180  bushels.  Some  time  later  the  accused  saw  Parks  and 
gave  him  a  seed  grain  mortgage  on  the  south-east  quarter  of 
20-27-25  and  the  north-west  quarter  of  28-27-25.  He  had  no 
interest  whatever  in  the  north-west  of  28-27-25. 

**  For  the  accused  it  was  contended  that,  as  he  obtained 
the  wheat  on  the  promise  to  give  therefor  a  seed  grain  mort- 
gage, there  had  been  no  representation  of  a  fact  either  past  or 
present  which  was  shewn  to  be  false.  I  instructed  the  jury 
that  the  statement  made  by  the  accused  that  he  required  275 
bushels  to  sow  could  be  interpreted  as  a  declaration  on  his 
part  that  he  was  farming  in  such  a  large  way  that  he  re- 
quired 275  bushels  to  seed  the  land  which  he  was  sowing  in 
wheat;  and  that  the  statement  that  he  would  give  a  seed 
grain  mortgage  for  the  price  thereof  implied  that  he  was  in 
a  position  to  give  a  valid  seed  grain  mortgage  therefor;  and 
that,  if  these  were  false  to  the  knowledge  of  the  accused  and 
were  made  with  the  fraudulent  intent  of  inducing  Eoenig  or 
Parks  to  part  with  the  wheat,  and  as  a  result  thereof  they  did 
part  vnth  it,  that  they  could  find  the  accused  guilty  of  ob- 
taining by  false  pretences  the  wheat  which  he  took  to  the  ele- 
vator and  sold.    The  jury  found  the  accused  guilty. 

''The  questions  reserved  for  the  Court  are: 

(1)  Was  I  right  in  so  instructing  the  jury? 
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(2)  Was  there  evidence  on  which  the  jury  were  entitled 
to  convict  the  accused?'" 

Dealing  first  with  the  second  question  submitted,  the  fol- 
lowing evidence  of  Koenig  shews  what  actually  took  place : 

'*Q.  What  took  place  between  you  and  him  (the  accused) 
at  that  time  ?  A..  He  came  and  asked  me  if  I  had  any  wheat 
to  sell.  I  told  him  I  had.  He  said,  '  I  would  like  to  have 
275  bushels  of  wheat,  to  sow/  He  said  he  didn't  have  the 
money  to  pay  for  it,  but  said  he  would  give  a  seed  grain 
mortgage  on  it.  I  told  him  I  could  not  sell  it  to  him  until 
I  seen  Mr.  Parks,  the  agent" 

After  Koenig  had  seen  Parks  he  again  interviewed  the 
accused,  and  the  following  evidence  shews  what  occurred: — 

"  His  Lordship :  Well  you  say  he  asked  you  then,  ^  Have 
you  seen  Mr.  Parks  ?'  and  you  said  to  him, '  Yes,  you  can  have 
it  under  that  condition.'  Is  that  exactly  the  way  it  was 
put?    A.  Yes,  that  is  the  way  it  was  put." 

lA  false  pretence  is  a  representation,  either  by  words  or 
otherwise,  of  a  matter  of  fact  either  present  or  past  which 
representation  is  known  to  the  person  making  it  to  be  false, 
and  which  is  made  with  a  fraudulent  intent  to  induce  the 
person  to  whom  it  is  made  to  act  upon  such  representation. 
Criminal  Code,  sec.  404.  To  fully  appreciate  the  force  of 
the  language  used  by  the  accused,  it  is  necessary  to  have  in 
mind  sec.  17  of  the  Chattel  Mortgage  Act,  ch.  144  R.  S.  S., 
and  which,  in  view  of  another  phase  of  this  case,  it  seems 
to  me  advisable  to  quote  in  full : — 

"  17.  No  mortgage,  bill  of  sale,  lien,  charge,  incumbrance, 
conveyance,  transfer  or  assignment  hereafter  made,  executed 
or  created,  and  which  is  intended  to  operate  and  have  effect 
as  a  security  shall  in  so  far  as  the  same  assumes  to  bind, 
comprise,  apply  to  or  affect  any  growing  crop  or  crop  to  be 
grown  in  future  in  whole  or  in  part  be  valid  except  the  same 
be  made,  executed  or  created  as  a  security  for  the  purchase 
price  and  interest  thereon  of  seed  grain. 

(2)  Every  mortgage  or  incumbrance  upon  growing  crops 
or  crops  to  be  grown,  made  or  created  to  secure  the  purchase 
price  of  seed  grain  shall  be  held  to  be  within  the  provisions 
of  this  Act  and  the  affidavit  of  bona  fides  among  the  other 
necessary  allegations  shall  contain  a  statement  that  the  same 
is  taken  to  secure  the  purchase  price  of  seed  grain. 

(3)  No  mortgage  or  incumbrance  to  secure  the  price  of 
seed  grain  shall  be  given  upon  any  crop  which  is  not  sown 
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within  one  year  of  the  date  of  the  execution  of  the  said  mort- 
gage or  incumbrance. 

,(4)  Every  registration  clerk  shall  be  entitled  to  receive 
the  same  fees  for  his  services  as  provided  for  under  sec.  35 
of  this  Act. 

(5)  Every  such  seed  grain  mortgage  so  taken  and  filed 
Bhall  not  be  affected  by  or  subject  to  any  chattel  mortgage 
or  bill  of  sale  previously  given  by  the  mortgagor  or  by  any 
writ  of  execution  against  the  mortgagor  in  the  hands  of  the 
Sheriff  at  the  time  of  the  registration  of  such  seed  grain 
mortgage  but  such  seed  grain  mortgage  shall  be  a  first  and 
preferential  security  for  the  the  sum  therein  mentioned ;  the 
date  of  the  purchase  of  seed  grain,  the  number  of  bushels 
purchased  and  the  price  thereof  per  bushel  must  be  stated  in 
the  mortgage  as  well  as  in  the  idBBdavit  of  bona  fides." 

The  accused  wanted  grain;  he  had  no  money  to  pay  for 
same;  but  by  his  statement  he  etidently  knew  that  he  had 
the  right  to  give  a  chattel  mortgage  on  his  crop  to  be  grown 
to  secure  the  purchase-price  thereof.  Under  the  circum- 
stances, what  meaning  is  the  language  which  he  used  iu  get- 
ting the  grain  reasonably  capable  of  conveying?  It  seems 
to  me  that  it  might  be  said,  as  stated  by  the  learned  trial 
Judge,  that  he  thereby  represented  that  he  was  farming  in 
such  a  large  way  that  the  would  require  during  that  year  for 
seed  wheat  275  bushels,  or,  to  say  the  least,  that  his  present 
farming  prospects  and  plans  were  such  that  he  would  require 
that  amount  of  grain  for  seed.  Taking  the  interpretation 
which  is  more  favourable  from  his  point  of  view,  I  am  of 
opinion  that  the  language  used  would  constitute  a  false  state- 
ment of  fact  within  the  meaning  of  the  Code,  assuming,  of 
course,  that  he  had  no  such  prospects  or  plans  as  suggested. 
In  Rex  V.  Cooper,  13  Cox  C.  C.  617,  the  accused  was 
charged  with  falsely  pretending  that  he  was  a  dealer  in 
potatoes,  and  as  such  dealer,  in  a  large  way  of  business  and  in 
a  position  to  do  a  good  trade  in  potatoes  and  able  to  pay  for 
large  quantities  of  potatoes,  as  and  when  the  same  might  be 
delivered  to  him.  The  only  evidence  thereof  was  the  follow- 
ing letter  from  the  prisoner  to  the  prosecutor: — 

"  Dear  sir : — ^Please  send  me  one  truck  of  Regents  and  one 
truck  of  Rocks  as  sample  at  your  prices  named  in  your  letter. 
Let  them  be  of  good  quality,  and  then  I  am  sure  a  good  trade 
will  be  done  for  both  of  us.  I  will  remit  you  cash  on  arrival 
of  goods  and  invoice.    Yours  truly,  William  Cooper. 
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P.S. : — ^I  may  say  if  you  use  me  well  I  shall  be  a  good 
customer.  An  answer  will  oblige  saying  when  they  are  put 
on/' 

It  was  held  that  the  false  pretences  alleged  were  proved, 
the  letter  reasonably  conveying  to  the  mind  the  construction 
put  upon  it  in  the  indictment.  Lord  Coleridge,  C.J.,  is 
reported  at  p.  620,  as  follows: — 

"The  question  for  the  Court,  as  I  understand  the  case, 
is  whether  there  was  evidence  upon  which  the  false  pretences 
alleged  in  the  indictment  could  fairly  be  sustained.  The 
indictment  alleges  that  the  prisoner  falsely  pretended  that 
he  was  a  dealer  in  potatoes,  and  as  such  dealer  then  was  in 
a  large  way  of  business,  and  that  he  was  in  a  position  to  do 
a  good  trade  in  potatoes,  and  that  he  then  was  able  to  pay  for 
large  quantities  of  potatoes  as  and  when  the  same  might  be 
delivered  to  him,  and  that  a  large  quantity  of  potatoes  was 
obtained  by  means  of  those  false  pretences.  It  is  not  con- 
tended by  the  prisoner's  counsel  that  if  the  false  pretences 
were  truly  alleged  in  the  indictment  they  were  not  negatived 
by  the  evidence.  The  question  is  whether  the  letter  set  out 
in  the  case,  which  was  the  only  evidence  of  the  false  pretences, 
sustains  the  allegations  thereof  in  the  indictment.  At  first 
I  was  under  the  impression  that  it  was  enough  for  the  pri- 
soner to  shew  that  the  false  pretences  alleged  to  be  conveyed 
by  the  letter  to  the  prosecutor  did  not  necessarily  arise  from 
the  letter,  but  that  if  the  letter  would  bear  an  innocent  con- 
struction the  charge  would  not  be  made  out;  but  upon  con- 
sideration I  am  satisfied  that  that  was  a  mistaken  view,  and 
that  it  was  a  question  for  the  jury  whether  the  false  pre- 
tences alleged  did  or  did  not  reasonably  arise  from  the  letter. 
I  have  no  desire  to  protect  persons  who  conduct  their  busi- 
ness in  a  loose  and  careless  manner,  but  at  the  same  time  wc 
must  be  guided  in  our  decisions  by  the  principles  of  the 
criminal  law.  The  true  principle  applicable  to  this  case  was 
well  enunciated  by  Blackstone,  J.,  during  the  course  of  the 
argument  in  Beg.  v.  Giles,  *  It  is  not  requisite  that  the  false 
pretence  should  be  made  in  express  words,  if  the  idea  is  con- 
veyed .'* 

Denman,  J.,  at  p.  622,  says : — 

"In  Beg.  V.  Giles,  the  prisoner  pretended  that  she  had 
power  to  bring  the  prosecutrix's  husband  back,  and  that*  was 
held  to  be  a  statement  of  fact.  That  warrants  us  in  holding 
that  where  a  man  is  not  in  a  position  to  do  what  he  pro- 
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fesses  he  will  do  at  a  given  time,  he  is  making  a  false  state- 
ment of  fact  The  indictment  charges  that  the  prisoner 
falsely  pretended  that  he  then  was  able  to  pay  for  large 
quantities  of  potatoes  as  and  when  the  same  might  be  de- 
livered to  him,  and  that  pretence,  I  think,  is  proved  by  the 
letter/' 

And  Pollock,  B.,  on  the  same  page,  says: — 

''  Having  heard  the  whole  of  the  argument,  I  have  come 
to  the  conclusion  that  the  conviction  should  be  affirmed.  It 
is  not  sufficient  for  the  prisoner  to  shew  that  the  letter  might 
bear  another  meaning,  if  it  is  reasonably  capable  of  bearing 
the  meaning  imputed  to  it  in  the  indictment  It  is  the  duty 
of  the  prisoner  to  shew  by  special  circumstances  that  it  bore 
the  construction  he  contends  for.  I  think  that  the  false 
pretences  charged  may  be  fairly  inferred  from  the  letter,  and 
that  the  conviction  should  be  affirmed. 

In  the  case  Edgington  v.  Fitzmaurice,  29  L.  R.  Gh.  D.  at 
p.  483,  Bowen,  L.J.,  is  reported  as  follows: — 

''  There  must  be  a  misstatement  of  an  existing  fact,  but 
the  state  of  a  man's  mind  is  as  much  a  fact  as  the  state  of 
his  digestion.  It  is  true  it  is  very  difficult  to  prove  what 
the  state  of  a  man's  mind  at  a  particular  time  is,  but  if  it 
can  be  ascertained  it  is  as  much  a  fact  as  anything  else.  A 
misrepresentation  as  to  the  state  of  a  man's  mind  is,  there- 
fore, a  misstatement  of  fact" 

The  evidence  goes  to  shew  that  neither  at  the  time  the 
wheat  was  obtained  nor  at  any  time  thereafter  did  the  ac- 
cused have  any  need  for  275  bushels  of  seed  wheat.  As  a 
matter  of  fact  he  had  only  a  quarter-section  of  land,  and  even 
had  he  cultivated  the  whole  quarter  and  seeded  it  in  wheat 
he  would  not  have  required  275  bushels.  He  apparently  had 
only  120  acres  under  cultivation,  and  in  order  to  sow  that 
amount  required  only  180  bushels  of  grain.  This,  together 
with  the  very  impori^ant  evidence  that  he,  almost  immediately 
after  the  purchase,  sold  a  large  quantity  of  the  grain,  goes 
to  shew  that  the  representations  of  the  accused  were  false 
and  were  fraudulently  made.  The  accused  gave  a  mortgage 
on  the  120  acres  actually  sown  to  secure  the  whole  of  the  pur- 
chase-price, and  this,  in  my  opinion,  constitutes  a  valid  mort- 
gage for  the  whole  price  to  the  full  extent  of  the  grain 
grown  on  the  120  acres.  But  it  will  be  necessary  for  me  to 
deal  with  this  point  at  greater  length  when  I  am  considering 
the  first  question  submitted.    The  representations  made  were 
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such  that  their  truth  or  f  alsiiy  was  a  material  element  in  the 
value  of  the  security  promised,  and  can  I  think,  be  fairly  said 
to  have  been  an  inducing  cause  to  the  vendor  to  part  with  his 
grain.  The  vendor  would  have  a  right  to  expect  that  the  ac- 
cused would  sow  enough  land  to  require  the  275  bushels  as 
seed,  and  that  the  chattel  mortgage  could  and  would  be  given 
on  the  grain  to  be  grown  on  that  amount  of  land.  In  the 
case  of  Edgington  v.  Fitzmaurice  (supra),  Bowen,  L.J.,  at 
p.  483,  says: — 

"  Then  the  question  remains — Did  this  misstatement  con- 
tribute to  induce  the  plaintiff  to  advance  his  money?  Mr. 
Davey's  argument  has  not  convinced  me  that  it  did  not-  He 
contended  that  the  plaintiff  admits  that  he  would  not  have 
taken  the  debentures  unless  he  had  thought  they  would  give 
him  a  charge  on  the  property,  and  therefore  he  was  induced 
to  take  them  by  his  own  mistake,  and  the  misstatement  in  the 
circular  was  not  material.  But  such  misstatement  was  ma- 
terial if  it  was  actively  present  to  his  mind  when  he  decided 
to  advance  his  money.  The  real  question  is,  what  was  the 
state  of  the  plaintiff's  mind,  and  if  his  mind  was  disturbed 
by  the  misstatement  of  the  defendants,  and  such  disturbance 
was  in  part  the  cause  of  what  he  did,  the  mere  fact  of  his 
also  making  a  mistake  himself  could  make  no  difference.  It 
resolves  itself  into  a  mere  question  of  fact." 

As  to  the  second  question,  therefore,  I  am  of  opinion  that 
there  was  ample  evidence  on  which  the  jury  could  convict. 

Dealing  with  the  first  question  submitted:  the  learned 
trial  Judge  in  his  charge  to  the  jury  used  the  following 
language : — 

"  Now,  to  give  a  seed  grain  mortgage  upon  the  land  he 
could  only  give,  under  the  statute,  a  valid  mortgage  for  what 
was  used  for  seed  grain  purposes,  and  if  he  bought  more 
wheat  than  what  he  needed  for  seed  grain  purposes,  and  you 
are  satisfied  that  at  the  time  he  bought  it  he  knew  he  was 
not  going  to  use  it  for  seed  grain  purposes,  and  that  he  could 
not  give  a  valid  seed  grain  mortgage  for  that  grain  which  he 
was  going  to  sell  then  that  is  obtaining  seed  by  false  pre- 
tences to  the  extent  which  he  bought  over  and  above  the 
amount  that  was  bought  that  was  necessary  to  sow  the  south- 
east quarter  of  20." 

The  consideration  of  this  portion  of  the  charge  requires 
an  examination  of  sec.  17  of  the  Chattel  Mortgage  Act  above 
quoted.    The  object  aimed  at  by  the  Legislature,  as  appears 
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from  an  examination  of  this  section,  is  in  my  opinion  to  en- 
able fanners  who  are  in  need  of  seed  grain  and  who  are  not 
^11  a  position  to  pay  cash  for  the  same  to  nevertheless  secure 
suflBcient  for  their  need.     They  are  put  in  the  position  of 
being  able  to  give  to  the  vendor  security  on  crops  not  yet  in 
existence,  and  this  security  is  made  preferential.     There  is 
nothing  in  the  language  of  the  statute  which  would  confine 
the  security  given  to  the  crop  grown  from  the  seed  actually 
fornished.    To  so  construe  the  statute  would  mean  that  the 
vendor  of  seed  grain  would  at  the  risk  of  losing  his  security, 
or,  having  no  security  at  all,  be  compelled  to  see  that  the 
^in  sold  was  actually  sown.    This  would  be  practically  im- 
possible unless  the  vendor  himself  sowed  the  grain.    In  that 
^iftw  of  the  law,  I  venture  to  suggest  that  very  few  men  would 
vant  to  pari;  with  their  grain,  and  what  appears  to  me  to  be 
the  very  object  of  the  statute  would  be  defeated.    I  am  of 
opinion  that  it  is  sufficient  if  the  vendor  bona  fide  sells  the 
grain  for  seed  purposes,  and  that  he  can  take  a  valid  security 
for  the  purchase-price  on  any    crop   whether   the   same  be 
grown  from  the  seed  sold  or  not.    The  accused  would  there- 
fore be  able  to  give  a  valid  mortgage  on  the  crop  grown  on 
the  south-east  quarter  of  section  20  to  secure  the  price  of  all 
^^  grain  purchased. 

I  am  therefore  of  the  opinion  that  the  learned  trial 
Jodge  erred  in  his  charge  to  the  jury  on  this  point,  and  as 
tte  juiy  may  have  been  influenced  »by  that  portion  of  the 
charge,  a  new  trial  should  be  ordered. 

Elwood,  J.,  concurred  with  Brown,  J. 

N^EWLANDS,  J.: — The  seed  grain  mortgage  given  by  the 
accused  was  filed  in  the  wrong  registration  district,  and  was 
therefore  invalid  against  subsequent  purchasers,  and  the  ac- 
cused, having  assigned  his  interest  in  the  crop,  the  mort- 
gagee, Parks,  was  unable  to  recover  the  amount  secured 
thereby.  The  learned  Judge  in  his  charge  to  the  jury  said : — 
"  For  the  purposes  of  this  case  I  am  not  going  to  ask  you  to 
copsider  whether  or  not  he  had  altogether  parted  with  his 
interest  for  that  year  in  the  crop  grown  upon  sec.  20.  I  am 
wjing  to  ask  you  to  assume  that,  having  an  interest  in  the 
property  he  had  the  right  to  place  a  seed  grain  mortgage  up- 
on that  land  for  whatever  amount  of  seed  was  necessary  to 
sow  the  south-east  quarter  of  section  20,  that,  having  done 
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that,  for  the  purposes  of  this  case  that  seed  grain  mortgage 
was  a  valid  mortgage  to  the  extent  of  the  grain  sown  upon 
that  quarter  section.  What  was  that?  You  have  the  evi- 
dence of  one  of  the  witnesses  before  Hjrde  that  there  was  150 
bushels  sown  upon  the  quarter  section;  but  you  have  the  evi- 
dence of  Hyde,  who  was  farming  the  land,  although  the  ac- 
cused actually  sowed  the  grain,  that  he  sowed  120  acres,  and 
1^  bushels  to  the  acre  which  would  amount  to  180  bushels 
of  seed  grain/' 

"  Now,  to  give  a  seed  grain  mortgage  upon  the  land  he 
could  only  give,  under  the  statute,  a  valid  mortgage  for  what 
was  used  for  seed  grain  purposes,  and  if  he  bought  more 
wheat  than  what  he  needed  for  seed  grain  purposes,  and  you 
are  satisfied  that  at  the  time  he  bought  it  he  knew  he  was 
not  going  to  use  it  for  seed  grain  purpo6es,«and  that  he  could 
not  give  a  valid  seed  grain  mortgage  for  that  grain  which  he 
was  going  to  sell,  then  that  is  obtaining  seed  by  false  pre- 
tences to  the  extent  which  he  bought  over  and  above  the 
amount  that  was  bought  that  was  necessary  to  sow  the  south- 
east quarter  of  section  20." 

The  statute  which  the  learned  Judge  referred  to  is  the 
Chattel  Mortgage  Act,  ch.  144,  R.  S.  S.  Section  17  of  that 
Act  provides  that  no  mortgage,  etc.,  which  is  intended  to 
have  effect  as  a  security  on  any  growing  crop  or  crop  to  be 
grown  in  future  shall  be  valid  except  the  same  be  made  as  a 
security  for  the  purchase  price  of  seed  grain.  Sub-section  (2) 
provides  that  the  affidavit  of  bona  fides  among  the  other 
necessary  allegations  shall  contain  a  statement  that  the  same 
is  taken  to  secure  the  purchase  price  of  seed  grain,  and  sub- 
sec.  (5)  provides  that  the  date  of  the  purchase  of  the  seed 
grain,  the  number  of  bushels  purchased  and  the  price  thereof 
per  bushel,  shall  be  stated  in  the  mortgage  as  well  as  in  the 
affidavit  of  bona  fides.  And  this  sub-sec.  further  provides 
that  such  a  mortgage  shall  be  a  first  and  preferential  secur- 
ity for  the  sum  therein  mentioned.  The  mortgage  given  con- 
tained these  particulars  as  well  as  the  affidavit  of  bona -fides, 
and  would  have  been  such  a  security  as  far  as  the  south-east 
quarter  of  section  20  was  concerned  if  it  had  been  filed  in  the 
proper  registration  district. 

The  learned  trial  Judge's  opinion  as  expressed  in  his 
charge  to  the  jury  is  that  in  order  that  a  seed  grain  mortgage 
be  valid,  the  seed  grain,  the  price  of  which  is  secured  by  the 
mortgage,  must  be  sown  on  the  land  covered  by  the  mort- 
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gage,  and  that  therefore  the  mortgage  in  question  was  valid 
only  for  the  price  of  the  180  bushels  sown  on  the  south-east 
quarter  of  section  20,  and  invalid  as  to  the  balance  of  the 
gr&in  which  the  accused  sold.  Is  this  a  correct  interpretation 
of  the  statute  in  question  ?  I  am  of  the  opinion  it  was  not. 
The  statute  makes  no  mention  of  where  the  seed  grain  is  to 
be  sown.  The  mortgage  to  be  valid  must  contain  only,  the 
date  of  the  purchase  of  seed  grain,  the  number  of  bushels 
purchased,  and  the  price  thereof  per  bushel,  and  the  affidavit 
of  bona  fides  which  is  taken  by  the  mortgagee  must  contain 
the  same  information  and  a  statement  by  him  that  the  same 
is  taken  to  secure  the  purchase  price  of  seed  grain.  It  was 
not,  in  my  opinion,  the  intention  of  the  legislature  that  the 
seller  should  have  to  follow  the  grain  to  see  that  it  was  sown 
npon  the  land  mentioned.  This  would  be  a  practical  impos- 
sibility unless  the  vendor  sowed  the  grain  himself.  The  sale 
must  on  his  part  be  a  bona  fide  sale  of  seed  grain,  and  he 
must  swear  to  that  fact,  but  he  is  required  to  go  no  further, 
and  if  the  requisites  of  the  statute  are  complied  with  his  se- 
curity is  a  valid  one.  In  this  case  the  statute  was  complied 
with,  and  therefore  the  mortgage  given  by  the  accused  was  a 
first  and  preferential  security  upon  the  crop  grown  upon  the 
south-east  quarter  of  section  20. 

Now,  the  inducement  upon  which  the  vendor  sold  the 
grain  was  that  the  accused  would  give  him  a  valid  mortgage 
for  the  price  thereof,  and  as  he  was  given  this,  there  is  no 
fraud  on  the  part  of  the  accused'.  As  it  subsequently  turned 
out  this  mortgage  was  no  security,  but  that  was  the  fault  of 
the  mortgagee.  He  filed  his  mortgage  in  the  wrong  registra- 
tion district,  and  it  was  therefore  invalid  as  against  subse- 
quent purchasers  for  value.  As  this  state  of  affairs  could  not 
have  been  in  the  contemplation  of  either  party  at  the  time  of 
the  sale  of  the  grain  or  the  giving  of  the  mortgage,  it  does 
not  affect  the  question  I  am  considering. 

The  learned  Judge  was  therefore  wrong  in  telling  the 
jury:  "Now,  to  give  a  seed  grain  mortgage  upon  the  land  he 
could  only  give,  under  the  statute,  a  valid  mortgage  for  what 
was  used  for  seed  grain  purposes,  and  if  he  bought  more 
wheat  than  what  he  needed  for  seed  grain  purposes,  and 
you  are  satisfied  that  at  the  time  he  bought  it  he  knew  he 
was  not  going  to  use  it  for  seed  grain  purposes,  and  that 
he  conld  not  give  a  valid  seed  grain  mortgage  for  that  grain 
which  he  was  going  to  sell,  fhen  that  is  obtaining  seed  by 
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false  pretences  to  the  extent  which  he  bought  over  and  above 
the  amount  that  was  bought  that  was  necessary  to  sow  the 
south-east  quarter  of  section  20/' 

What  the  reasons  of  the  accused  were  for  including  the 
quarter  of  section  28  in  which  he  had  no  interest  in  the  mort- 
gage are  not  given,  but  the  fact  that  this  quarter  was  in- 
cluded would  not  invalidate  the  mortgage  on  the  quarter  that 
he  owned  and  on  which  a  crop  was  sown.  At  the  time  he 
purchased  the  wheat  no  land  was  mentioned.  He  simply  said 
he  would  give  a  seed  grain  mortgage  for  the  price.  This  was, 
in  my  opinion,  the  inducing  cause  for  the  sale  of  the  wheat 
to  him.  Subsequent  events  shew  that  at  the  time  he  made 
this  statement  he  did  intend  to  give  a  valid  seed  grain  mort- 
gage for  the  price,  and  it  was  therefore  not  a  false  pretence. 
The  amount  of  wheat  he  wanted  would  have  nothing  to  do 
with  the  sale  if  he  could  give  a  valid  seed  grain  mortgage  for 
the  price,  and  therefore  if  it  was  not  made  to  induce  the 
vendor  to  sell  him  the  wheat  it  was  not  a  false  pretence. 

I  am  of  the  opinion  that  the  learned  Judge  was  wrong  in 
instructing  the  jury  as  he  did,  and  that  both  questions  should 
be  answered  in  the  negative. 

The  conviction  should  therefore  be  quashed. 

New  Trial  Ordered. 


SASKATCHEWAN. 

November  28th,  1914. 
supreme  court  en  banc. 

MARTIN  HARGREAVES  CO.  v.  WRIGLEY. 

Promissory  Note — Infancy — Hearsay  Evidence  of,  Inadmis- 
sible— Notice  of  Dishonour — Waiver — Bills  of  Exchange 
Act,  sec,  106,  sub'Sec,  (b)  2, 

Held,  that  in  an  adtion  on  a  promissory  note  where  th«  endorgier 
set  m>  the  defence  of  infancy,  the  said  defence  could  not  be  sup- 
ported by  the  endorser's  own  evidence  of  the  diate  of  his  Wrth,  which 
information  he  jrot  from  his  mother,  and  from  a  copy  of  a  certi- 
ficate of  his  birth,  since  the  said  evidence  was  hearsay. 

Held,  under  sec.  106  sub-«ec.  (b)  2  of  the  Bills  of  Ezchanfe 
Act  that  an  endorser  of  a  promissory  note  who,  bein?  aware  of  an 
omission  to  i?ive  him  due  notice  of  dishonor,  prives  a  writifcen  promise 
to  pay  the  note  thereby  waives  the  notice  and  i«  liable  on  the  note. 
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An  appeal  from  the  trial  judgment  in  favour  of  plaintiff 
in  an  action  on  a  promissory  note. 

The  appeal  was  heard  by  Haultain^  C.J.,  Newland3, 
Elwood,  and  Bbown,  JJ. 

T.  Lynd,  for  defendant,  appellant. 
Stevenson,  for  plaintiff,  respondent. 

The  judgment  of  the  Court  was  delivered  by 
Newlands,  J. : — ^This  is  an  action  against  the  defendant 
as  endorser  of  a  promissory  note.     There  is  also  a  claim 
against  the  defendant  on  a  written  guarantee  signed  by  him 
to  pay  said  note. 

The  defence  is  infancy;  that  no  notice  of  dishonour  was 
given  to  him ;  and  as  to  the  guarantee,  that  there  was  no  con- 
sideration for  the  signing  of  the  same. 

The  only  evidence  to  support  the  defence  of  infancy  was 
the  defendant's  own  evidence  of  the  date  of  his  birth,  which 
information  he  got  from  his  mother,  and  from  a  copy  of  a 
certificate  of  his  birth.  This  evidence  was  objected  to  at 
the  trial,  and  was  subsequently  ruled  out  by  the  learned  trial 
Judge.  This  ruling  is  appealed  against.  Upon  this  ques- 
tion I  will  only  cite  Haines  v.  Guthrie,  13  Q.  B.  D.  818, 
where  the  Court  of  Appeal,  in  an  action  for  goods  sold  and 
delivered,  the  defence  being  infancy,  held  that  an  affidavit 
made  by  the  deceased  father  of  the  defendant  in  another 
action  could  not  be  admitted  on  the  ground  that  it  was  hear- 
say evidence,  and  did  not  come  within  the  exceptions  to  the 
general  rule  against  the  admission  of  hearsay  evidence.  The^ 
learned  trial  Judge  was  therefore  right  in  refusing  to  admit 
this  evidence.  Upon  the  other  defences  he  held  that  there 
being  no  notice  of  dishonour,  the  defendant  was  released 
from  his  liability  on  the  note,  but  that  he  was  liable  on  his 
TOtten  guarantee. 

This  guarantee  was  as  follows : — 

"July  3rd,  1913. 
Messrs.  Martin  &  Hargreaves,  Ltd., 

City. 
Gentlemen, 

re  R.  S.  B.  Burton. 
With  reference  to  the  note  held  by  you  and  given  to  me 
l>y  the  above  named  party  I  promise  to  pay  up  this  amount 
within  30  days  from  this  date. 

Yours  truly, 

J.  Brooke  Wrigley." 
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This  finding  is  also  appealed  against.  I  have  not  con- 
sidered the  learned  Judge's  reasons  for  holding  defendant 
liable  on  this  guarantee^  because  I  am  of  the  opinion  that 
this  letter^  being  a  promise  to  pay  the  amount  of  the  note 
after  it  was  due^  is  a  waiver  of  notice  of  dishonour^  and 
therefore  defendant  is  liable  on  the  note  as  endorser. 

Section  106  of  the  Bills  of  Exchange  Act,  sub-sec.  (b) 
says  waiver  may  be  express  or  implied,  and  sub-sec.  2,  to  that 
section  says,  that  notice  of  dishonour  may  be  waived  after 
omission  to  give  due  notice.  In  Cordeiy  v.  Colvin,  14  C.  B. 
N.  S.  374,  Byles,  J.,  said :  "  A  promise  to  pay  is  an  acknow- 
ledgment of  liability.  Here  the  subsequent  promise  was 
either  evidence  of  the  fact  of  notice  having  been  received,  or 
that  it  had  been  waived.'' 

In  Woods  V.  Dean,  3  B.  ft  S.  101,  Blackburn,  J.,  said: 
"  When  a  promise  to  pay  is  made  by  the  endorser  of  a  bill 
with  full  knowledge  of  the  facts,  and  he  is  aware  that  he  has 
had  no  notice  of  dishonour,  that  is  equivalent  to  agreeing  that 
he  will  not  take  advantage  of  the  want  of  notice;  in  other 
words  is  a  waiver  of  the  right  to  notice.'' 

These  cases  were  followed  by  the  Supreme  Court  of  Nova 
Scotia  in  McFabridge  v.  Williston,  25  N.  S.  B.  11.  In  this 
case  McDonald,  C. J.,  points  out  what  the  facts  are  of  which 
defendants  had  to  have  full  knowledge.  He  says  (p.  15)  : 
"  He  knew  that  he  had  endorsed  these  notes,'  that  they  were 
in  the  hands  of  the  plaintiff  as  endorsee,  that  the  maker  had 
not  paid  them  at  maturity  or  at  all,  and  payment  was  de- 
manded from  him  by  the  holder." 

The  defendant  in  this  case  had  knowledge  of  all  these 
facts,  and  was  aware  that  he  had  received  no  notice  of  dis- 
honour at  the  time  he  gave  the  written  promise  to  pay  the 
note.  He  therefore  waived  the  notice,  and  is  liable  as  an 
endorser  of  the  note. 

The  appeal  should  be  dismissed  with  costs. 

Appeal  dismissed. 
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SASKATCHEWAN. 

November  28th,  1911. 
8upbeke  coubt  en  banc. 

CAMPBEIiL,  WILSON  AND  STRATHDEE  LTD.  v. 

GHIZ  AND  80LIMAN. 

PfonvMsory  Note  —  Holder  for  Collection  Fraudulently 
Endorsing  to  Holder  in  Due  Course — Liability  of  Maker 
and  Endorser — BUls  of  Exchange  Act,  sees.  6S,  6Jf,  5^6. 

A.,  beinff  indebted  to  B.,  gave  him  her  promissory  note.  9. 
endorsed  it  over  to  G.  for  coUeotion.  C,  tiie  manager  of  a  company 
whidb  was  indebted  to  D.,  in  fraud  of  B.,  endorsed  it  to  D.  befQpe 
it  was  doe  on  account  of  the  indebtedness  of  the  said  company. 

H^M,  that  D.  was  the  holder  in  due  course  of  the  note  un^er 
see.  546  of  the  BUls  of  Exchange  Act,  and  as  sndi  was  entitled  to 
reGOT<er  thereon  against  A.  and  B..  the  maker  and  the  endorser. 

EM,  that  even  if  the  fraud  of  G.  amounted  to  theft,  the  holder 
in  due  coune  would  not  be  preduded  from  recovering  on  the  nc<e. 

yenable9  ▼.  Barry  Bros,  d  Co.,  ri89&1  3  Gh.  D.  527 ;  Raphael 
y.  Bank  of  England,  17  G.  B.  100:  applied. 

Appeal  from  tiie  judgment  of  a  Difitrict  Court  Judge 
in  favour  of  the  defendants  in  an  action  on  a  promissory  note. 

The  appeal  was  heard  by  Haultain,  C.J.,  Newlanps, 
and  Lamokt,  JJ. 

T.  D.  Brown,  for  plaintiff,  appellant. 
No  one,  for  defendants,  respondents. 

Newlakds,  J.: — The  defendant  Ghiz  being  indebted  to 
defendant  Soliman  gave  him  her  promissory   note  dated 
March  12th,  1913,  for  the  sum  of  $200  payable  three  months 
after  date.    The  defendant  Soliman  endorsed  it  over  to  one 
Moses  Salloum  for  collection  on  his   (Soliman's)   account. 
^0Bes  Salloum  was  manager  for  Salloum  ft  Co.,  who  were 
.  Aebted  to  the  plaintiff  company.    After  obtaining  posses- 
sion of  the  note  Moses  Salloum  in  fraud  of  the  defendant 
doMman  endorsed  it  before  it  was  due  to  the  plaintiff  com- 
pany on  account  of  the  debt  due  by  Salloum  ft  Co.  to  them. 
Frederick  Hockin,  the  credit  manager  of  plaintiff  company, 
gave  the  following  evidence  at  the  trial : — 

**  The  note  was  given  to  me  by  Moses  Salloum  for  Salloum 
ft  Co.   Salloum  &  Co.  owed  us  money.    We  refused  to  ship 
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more  goods  until  they  gave  us  security  or  paid  us  some 
money.  We  had  the  note  as  security  for  our  goods.  Sal- 
loum  &  Co.  still  owe  us  $426.  We  are  still  the  owners  of  the 
note.  We  had  no  knowledge  of  any  fraud  in  connection  with 
the  note.'* 

Section  53  of  the  Bills  of  Exchange  Act  provides  that 
valuable  consideration  for  a  bill  may  be  constituted  by  (b) 
an  antecedent  debt  or  liability.  Section  54  provides  that 
''where  value  has  at  any  time  been  given  for  the  bill  the 
holder  is  deemed  to  be  a  holder  for  value  as  regards  the 
acceptor,  and  all  parties  to  the  bill  who  become  parties  prior 
to  such  time.'* 

Section  546  is  as  follows: — 

"  A  holder  in  due  course  is  a  holder  who  has  taken  a  bill, 
complete  and  regular  on  the  face  of  it,  under  the  foUovnng 
conditions,  namely: — 

(a)  That  he  became  the  holder  of  it  before  it  was  over- 
due and  without  notice  that  it  had  been  previously  dis- 
honoured, if  such  was  the  fact; 

(b)  That  he  took  the  bill  in  good  faith  and  for  value,  and 
that  at  the  time  the  bill  was  negotiated  to  him  he  had  no 
notice  of  any  defect  in  the  title  of  the  person  who  negotiated 
it.'' 

These  provisions  of  the  Bills  of  Exchange  Act  apply 
to  promissory  notes. 

The  plaintiffs  being  holders  in  due  course  are  therefore 
entitled  to  recover. 

The  learned  trial  Judge,  however,  held: — 

"  I  find  on  the  evidence  that  the  plaintiffs  took  no  title 
to  the  note  sued  on,  that  the  note  was  stolen  by  Moses  Sal- 
loum,  and  endorsed  over  to  the  plaintiffs.'* 

I  cannot  agree  with  the  findings  that  the  plaintiff  com- 
pany took  no  title  to  this  note.  There  were  no  circumstances 
in  connection  with  their  taking  this  note  which  would  create 
any  suspicion  in  their  minds.  In  the  London  Joint  Stock 
Bank  v.  Simmons,  [1892]  A.  C.  201,  it  was  held  that  a  per- 
son taking  a  negotiable  instrument  in  good  faith  and  for  value 
obtains  a  valid  title  though  he  takes  from  one  who  has  none. 
Halsbury,  L.C.,  at  p.  212,  says: — 

"  The  broad  proposition  laid  down  by  Abbot,  C.J.,  (3  B. 
&  C.  47),  that  whoever  is  the  holder  of  a  negotiable  instru- 
ment '  has  power  to  give  title  to  any  person  honestly  acquir- 
ing it '  seems  to  me  to  be  decisive  in  this  case." 
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In  Venable  v.  Barry  Bros.  &  Co.,  [1892]  3  Ch.  D.  527, 
where  stolen  securities  which  were  held  to  be  negotiable 
instruments  were  taken  by  plaintiff  for  value,  Kekewich,  J., 
at  p.  543,  says: — 

"The  question  is  whether,  before  the  day  on  which  the 
money  was  advanced  on  the  faith  of  these  bonds — that  is, 
before  the  moment  of  the  advance — ^Mr.  Venable,  through  his 
agent  in  Paris,  was  aware  that  these  bonds  were  in  fact  stolen, 
so  that  their  depositor  could  not  make  a  good  title  to  them, 
notwithstanding  their  negotiability.  I  have  no  evidence 
before  me  that  either  the  plaintiff  or  his  agent  had  any  such 
knowledge;  and,  therefore,  I  must  hold  that  the  plaintiff  is 
entitled  to  the  declaration  he  asks — ^namely,  a  declaration 
that  these  particular  bonds,  with  particular  numbers  and  the 
coupons  attached  thereto,  are  his  property  as  against  the  de- 
fendants." 

Baphael  v.  Bank  of  England,  17  C.  B.  160,  is  to  the  same 
effect. 

The  appeal  should  therefore  be  allowed  with  costs. 

Lamont,  J.: — ^This  is  an  action  against  the  maker  and 
endorser  of  a  promissory  note.  The  defendant  Ghiz,  being 
indebted  to  the  defendant  Soliman,  gave  him  the  note  ia 
question.  Soliman  endorsed  it  to  one  Moses  Salloum  for 
collection,  and  Salloum  was  to  hand  the  money  to  Soliman 
when  collected.  Salloum  was  manager  for  Salloum  &  Co. 
Salloum  &  Co.  were  indebted  to  the  plaintiffs.  After  getting 
the  note,  Moses  Salloum  endorsed  it  to  the  plaintiffs.  The 
note  not  being  paid,  the  plaintiffs  sued  both  maker  and  en- 
dorser. The  learned  District  Court  Judge  before  whom  the 
action  was  tried  held  that  the  circumstances  under  which 
Moses  Salloum  got  the  note  amounted  to  theft,  and  that 
therefore  the  plaintiffs  acquired  no  title  thereto.  I  do  not 
think  the  evidence  establishes  that  Salloum  stole  the  note, 
but  even  if  it  did,  that  is  not  a  defence  to  the  plaintiffs' 
action  if  the  plaintiffs  are  the  holders  in  due  course  of  a  nego- 
tiable instrument.  Venable  v.  Barry  Bros.  &  Co.,  [1892]  3 
Ch.  D.  527 ;  Raphael  v.  Bank  of  England,  17  C.  B.  160.  The 
evidence,  however,  does  establish  beyond  question  that  Sal- 
loum negotiated  the  note  to  the  plaintiffs  in  breach  of  faith. 
This  is  fraud,  2  Hals.  500.  Section  68  of  the  Bills  of  Ex- 
change Act  provides  that  "  every  holder  of  a  bill  .(and  this 
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applies  to  a  promissoiy  note)  is  prima  facie  deemed  to  be  the 
holder  in  due  course,  but  if  in  an  action  thereon  it  is  admitted 
or  proved  that  the  acceptance,  issue  or  subsequent  negotia- 
tion of  the  instrument  is  affected  with  fraud,  duress  or  force 
and  fear,  or  illegality,"  the  holder  cannot  recover  unless  he 
establishes  that  subsequent  to  such  fraud,  etc.,  value  in  good 
faith  has  been  given  for  the  bill.  See  also  Tatan  v.  Haslar, 
[1899]  23  Q.  B.  D.  245.  The  circumstances  under  which  the 
plaintiffs  acquired  the  note  in  question  are  related  by  Freder- 
ick Hockin,  the  plaintiffs'  credit  manager,  as  follows : — 

"  The  note  was  given  to  me  by  Moses  Salloum  for  Salloum 
&  Co.  Salloum  &  Co.  owed  us  money.  We  refused  to  ship 
more  goods  until  they  gave  us  security  or  paid  us  some  money. 
We  had  exhibit  ^A'  (the  note  sued  on)  as  security  for  our 
goods.  Salloum  &  Co.  still  owe  us  $426.  We  are  still  the 
owners  of  the  note.  We  had  no  knowledge  of  any  fraud  in 
connection  with  the  note." 

This  evidence  not  being  in  any  way  questioned  establishes 
that  the  plaintiffs  took  the  note  without  notice  of  its  fraudu- 
lent negotiation.  They  therefore  took  it  in  good  faith.  Did 
they  take  it  for  value?  Section  53  of  the  Act  reads  as  fol- 
lows:— 

"  Valuable  consideration  for  a  bill  may  be  constituted 

by,- 

(a)  Any  consideration  sufficient  to  support  a  simple  con- 
tract; 

(b)  An  antecedent  debt  or  liability." 

It  was  contended  on  the  argument  that  the  plaintiffs  had 
shipped  further  goods  to  Salloum  &  Co.  on  the  strength  of 
this  note,  and  that  that .  was  sufficient  consideratioil.  It 
would  be  sufficient  consideration  if  the  evidence  shewed  that 
the  goods  were  shipped.  There  is,  however,  no  evidence  upon 
which  I  can  find  that  they  were.  Hockin  did  not  say  so  in 
his  testimony,  or  if  he  did,  it  does  not  appear  in  the  notes, 
and  it  being  one  of  the  important  points  in  the  case,  I  would 
expect  it  to  appear  there  had  he  testified  in  reference  to  it. 
The  ledger  account  was  put  in  as  an  exhibit.  That  account 
contains  an  item  for  goods  delivered  to  Salloum  &  Co.  after 
the  date  on  which  the  plaintiffs  received  the  note.  Yet 
Hockin  did  not  testify  that  the  account  was  correct  or  that 
the  goods  there  set  out  had  been  delivered.  The  onus  is  on 
the  plaintiff  to  establish  that  he  gave  value,  and  so  far  as  the 
shipment  of  further  goods  on  the  strength  of  obtaining  the 
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note  ifi  concerned^  I  am  of  opinion  that  they  failed  to  do  so. 
Then  did  the  plaintiffs  take  it  as  security  for  an  antecedent 
debt?  If  the  account  of  Salloum  &  Co.  was  due  and  payable 
at  the  time  the  plaintiffs  took  the  note  as  security^  the  plain- 
tiffs are  the  holders  in  due  course.  Ourrie  v.  Misa,  L.  B.  10 
Ex.  162.  But  they  cannot  be  considered  as  holders  in  due 
course  if  Salloum  &  Co.'s  account  was  not  presently  payable. 
Bank  of  B.  N.  A.  v.  McComb,  21  M.  L.  K.  58.  In  his  evi- 
dence Hockin  says: — 

''Salloum  &  Co.  owed  us  money.    We  refused  to  ship 
more  goods  imtil  they  gave  us  security .'* 

While  this  evidence  is  not  too  satisfactory^  considering  that 
the  onus  was  on  the  plaintiffs^  I  think  the  reasonable  infer- 
ence from  the  words,  "  owed  us  money  ^'  is  that  the  amount 
was  due  and  payable  at  that  time,  which  was  the  time  they 
took  the  note.  That  being  so,  the  antecedent  debt  of  Sal- 
loiun  &  Co.  was  a  valuable  consideration,  and  the  plaintiffs 
are  entitled  to  recover. 

I  would  allow  the  appeal,  with  costs. 

Haultain,  C.J.,  concurred  in  the  result. 

Appeal  allowed. 


SAJBXATCHEWAN. 

November  28th,  1914. 

SUPREME  court  EN  BANC. 

NEWTON  V.  HUSSON. 

Promissory  Note  —  Presentment  for  Payment  —  Waiver  — 
Bills  of  Exchange  Act,  sec,  92 — Equities. 

Held,  under  sec.  92  of  the  Bills  of  Exchange  Act.  that  a  promise 
by  the  maker  of  a  note  to  pay  it  after  it  becomes  due  with  toe 
knowledge  that  it  had  not  been  presented  for  payment  constitutes 
a  waiver  of  presentment  and  the  maker  is  liable  on  the  note. 

HelA,  that  the  endorsee  of  an  overdue  promismry  note  tak^s 
It  subject  to  the  equities  attachinir  to  it  in  the  hands  of  the  payee 
from  whom  he  acqu&res  it. 

Appeal  from  the  trial  judgtnent  in  favour  of  defendant 
is  an  action  on  a  promissory  note. 
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The  appeal  was  heard  by  Haultain,  C.J.,  Nbwlandb, 
and  Lamont,  JJ. 

T.  P.  Morton,  for  the  plaintiflf,  appellant. 
A.  A.  Fisher,  for  defendant,  respondent. 

The  judgment  of  the  Court  was  delivered  by 

Newlands,  J.: — ^This  is  an  action  on  a  promissory  note 
made  by  defendant  in  favour  of  Elliott  &  Elliott,  and  en- 
dorsed by  them  to  the  plaintiff  after  the  same  became  due  and 
was  dishonoured.  The  defence  was  that  the  note  was  not  pre- 
sented for  payment  and  the  learned  trial  Judge  found  that  it 
had  not  been  present^ed  and,  following  Jones  v.  England,  5 
W.  L.  R.  83,  he  held  that  the  plaintiff  could  not  recover.  On 
reading  over  the  evidence  I  was  of  the  opinion  that  there  was 
evidence  of  presentment  but  without  considering  that  ques- 
tion further  I  am  of  the  opinion  that  defendant  waived  pre- 
sentment. 

Section  92  of  the  Bills  of  Exchange  Act  provides  that : — 

"  Presentment  for  payment  is  dispensed  with  (e)  by 
waiver  of  presentment  express  or  implied."  A  large  number 
of  cases  have  decided  that  a  promise  to  pay  after  the  bill  is 
due  with  knowledge  of  the  facts  is  a  waiver.  These  cases  are 
collected  in  MacLaren  on  Bills  and  Notes,  4th  ed.,  at  p.  260. 
In  his  examination  for  discovery  put  in  at  the  trial,  defen- 
dant said  that  plaintiff  asked  him  to  pay  the  note  after  it 
was  due  and  he  promised  him  to  pay  $100  on  it,  "  $50  now, 
and  $50  in  the  fall." 

This,  I  think,  waives  presentment. 

As  the  plaintiff  took  the  note  after  it  was  due  he  took  it 
with  the  equities  attaching  to  it  in  the  hands  of  the  payees 
Elliot  &  Elliot  from  whom  he  got  it.  The  consideration  for 
the  note  was  legal  services  rendered  by  them  to  defendant, 
for  which  they  sent  him  an  account  which  was  put  in  at  the 
trial.  Defendant  disputes  part  of  this  account.  It  should 
therefore  be  taxed,  and  the  defendant's  liability  on  the  note 
be  restricted  to  the  amount  due  by  him  to  them.  That  is  all 
Elliot  &  Elliot  could  collect  on  the  note,  and  is  therefore  all 
plaintiff  can  recover,  he  having  taken  it  from  them  after  it 
became  due. 

The  appeal  should  be  allowed  with  costs..  There  should 
be  a  reference  to  the  clerk  of  the  Court  to  take  the  bill  of 
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costs  of  Elliot  &  Elliot  put  .in  at  the  trial,  and  judgment 
entered  for  the  plaintiff  foff  the  amount  so  found  to  be  due, 
not  exceeding  the  amount  due  <m**tbB  note  sued  on,  with  costs. 

:'\Afpeal  allowed. 


•  *-»  •      • 


SASKAIGHEWAH. 

NovBHBBR  28th,  1914: 

SUPBEKB  COUBT  BN  BAKC. 

BABTHEIrS,  SHEWAN  &  00.  v.  SLOANE  Bt  al. 

Bulk  Sales  Ad — Real  Estate — Furniture  in  Hotel — Hotel 

License. 

Hdd,  that  tdie  Balk  Sales  Act  does  not  ttiyply  to  the  sale  pf 
retl  estate,  or  the  famiture  used  in  a  hotel. 

By  sec  6  of  the  Bulk  Sales  Act,  the  said  Act  is  made  applicabje 
to  the  sale  of  a  liquor  license ;  bat  where  there  w«s  n  sale  by  a  hol^l- 
keeper  of  all  stock  which  he  had  on  hand,  including  the  license,  it 
was  hM^  under  sec.  3  of  the  Act,  that  the  sale  of  the  license  coald 
not  be  set  aside  as  oontmyening  the  Act  unless  it  was  shewn  tb|it 
tile  vendor  or  some  one  on  his  account  was  paid  some  part  of  th^ 
purdiase  price  of  the  license. 

Appeal  from  the  judgment  of  a  District  Court  Judge  in 
favour  of  the  defendants  in  an  action  to  set  aside  a  sale  as 
oontraiy  to  the  Bulk  Sales  Act. 

The  appeal  was  heard  by  Haultain,  C.J.,  Newlands, 
and  Lamont,  JJ. 

T.  P.  Morton,  for  plaintiffs,  appellants. 

Newcombe,  for  Strathcona  Brewing  Co.  and  Green  &  Co., 
defendants,  respondents. 

Stewart,  for  A.  Goyette,  defendant,  respondent. 

Newlands,  J.: — This  is  an  action  to  set  aside  a  sale  as 
contrary  to  the  Bulk  Sales  Act.  The  facts  are  briefly  that  the 
defendant  Sloane  owned  an  hotel  situate  on  lots  1,  2,  and  3, 
block  3,  plan  E.  Q.  Vonda,  which  had  a  liquor  license.  The 
defendants  Strathcona  Brewing  &  Malting  Co.  and  Green 
&  Co.  Ltd.,  had  mortgages  on  this  hotel.  These  mortgages 
were  subsequent  to  a  mortgage  to  the  Hoeschen-Wentzler. 
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Brewing  Co.  Ltd.,  for  $10,800,  which  that  company  was  fore- 
dosing,  and  in  order  to  prqtect  their  own  security  these  two 
defendants  agreed  to  fouy>.  I^er  •hotel  from  defendant  Sloane. 
The  agreement  by  whioji^ihis  sale  was  carried  through  recites 
the  consideration  fis,  $1,  and  other  valuable  considerations, 
these  other  valna^ 'considerations  being  the  above  mentioned 
onorf^gages.  It- also  provides  that  Sloane  ia  to  remain  in 
possession'vntil  the  3rd  of  March,  1913,  the  agreement  being 
ez<u>ut^^  on  the  14th  February,  previously,  and  that  on  that 
;.d&t*^lie  is  to  give  up  peaceable  possession  of  the  premises, 
.  /\  •  ind  transfer  the  license  to  them  or  such  parties  as  they  shall 
•':  *  '  appoint,  and  further  provides  for  the  payment  to  Sloane  of 
$600  for  giving  up  possession  and  transferring  the  license. 
Sloane  covenants  that  the  properly  is  free  from  liens,  &c., 
excepting  a  chattel  mortgage  to  the  Strathcona  Brewing  & 
Malting  Co.  Ltd.  This  property  was  afterwards  sold  by  the 
two  defendant  companies  to  the  defendant  Goyette,  and  the 
liquor  license  was  transferred  direct  from  Sloane  to  Goyette. 
The  $500  was  never  paid  to  Sloane  because  there  were  other 
liens  on  the  property. 

The  Bulk  Sales  Act,  ch.  38  of  the  Acts  of  1910-11,  ap- 
plies to  sales  in  bulk  of  '^  any  stock  of  goods,  wares  and  mer- 
chandise." It  does  not  therefore  apply  to  the  sale  of  the 
hotel  premises,  nor  to  the  fixtures  and  furniture  therein,  as 
the  furniture  of  a  hotel  cannot  be  considered  "  goods,  wares 
and  merchandise  ordinarily  the  subject  of  trade  and  com- 
merce,*' as  provided  by  sec.  6.  The  part  of  the  property 
aff^ted  by  the  Bulk  Sales  Act  would  therefore  be  confined  to 
the  stock  of  goods  for  sale  in  the  bar,  the  liquor  license 
(sec.  6)  and  probably  the  provisions,  etc.,  used  for  sale  to 
tiie  guests  at  their  meals ;  and  therefore  the  only  amount  of 
money  that  could  be  in  question  is  the  $500  mentioned  in 
the  agreement. 

N*ow  the  evidence  shews  that  the  defendant  companies 
did  not  purchase  the  stock  of  goods  which  were  for  sale  in 
the  bar,  and  dining  room,  as  they  gave  Sloane  permission  to 
retain  the  hotel  for  over  two  weeks  and  to  sell  these  goods 
wi+hout  accounting  to  them,  neither  did  they  wish  to  buy  the 
license,  but  they  made  provision  in  the  agreement  by  which 
Sloane  was  to  receive  $500  for  the  transfer  of  this  license. 
The  defendant  companies  sold  the  hotel  property  to  defen- 
dant Goyette  and  tninsferred  the  license  direct  from  Sloane 
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to  hixxky  but  they  did  not  pay  Sloane  the  $500  agreed  because 
of  liens  on  the  premises. 

I  am  of  the  opinion  that  this  «ale  is  not  therefore  a  sale 
under  the  Bulk  Sales  Act.  That  Act  does  not  apply  to  the 
sale  of  the  real  estate  or  to  the  furniture  used  in  the  hotel, 
and  there  were  no  goods,  wares  or  merchandise  contained  in 
ttie  sale  from  Sloane  other  than  the  license,  and  the  license 
by  itself  is  not  ordinarily  the  subject  of  trade  and  commerce 
as  provided  by  sec.  7  of  the  Act. 

I  think  the  appeal  should  be  dismissed  with  costs. 

LiAMONT^  J.: — ^The  learned  Judge  of  the  District  Court 
who  heard  this  caae  set  out  the  facts  as  follows: — 

**  The  defendant,  Oeorge  Sloane,  was  the  owner  of  lots  1, 
2,  and  3,  in  block  3,  plan  "  E.  Q.,"  in  the  village  of  Vonal, 
in  the  province  of  Saskatchewan.  Upon  these  lots  there  was 
a  hotel  in  which  this  defendant  carried  on  business.  The 
property  was  subject  to  a  first  mortgage  to  the  Hoeschen- 
Wentzler  Co.  This  defendant  subsequently  mortgaged  the 
lands  and  the  chattels  to  the  defendants,  the  Strathcona 
Brewing  &  Malting  Co.,  of  Edmonton,  and  Oreen  &  Co.,  of 
Winnipeg,  to  secure  certain  indebtedness  to  them.  The  first 
mortgagees  had  taken  proceedings  under  their  security  and 
the  lands  were  about  to  be  sold.  Before  the  sale  these  two 
defendants  entered  into  an  agreement  with  Sloane,  dated 
r4th  February,  1913.  That  agreement  is  expressed  to  be  in 
consideration  of  $1,  '^and  other  valuable  consideration.^' 
Tinder  it,  Sloane  agreed  that  he  would,  on  the  3rd 
March,  1913,  transfer  to  the  Strathcona  Brewing  &  Malt- 
ing Co.  and  Green  &  Co.,  possession  of  the  hotel  property 
above  described,  and  that  he  would  assign,  transfer  and 
deliver  over  to  them  all  his  right,  title  and  interest  in  the 
hotel  furniture,  fixtures,  stock-in-trade,  goods,  chattels  and 
effects  "  now  upon  the  said  property  which  are  the  property 
of  the  party  of  the  second  part.*'  Sloane  also  agreed  to 
transfer  the  liquor  license  to  such  persons  as  these  two 
should  require  and  to  do  everything  to  enable  them  to  obtain 
the  license.  These  parties  further  agreed,  in  consideration 
of  Sloane's  giving  up  possession  of  the  premises,  property, 
stock  and  contents  and  making  the  transfer  of  the  license,  to 
pay  to  him  the  sum  of  $500.  Sloane  was,  under  this  agree- 
ment, to  have  the  right  to  occupy  the  premises  and  carry  on 
the  hotel  business  until  March  3rd,  1913.    In  pursuance  of 
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this  agreement,  and  on  the  same  day  it  was  executed,  Sloane 
also  executed  a  transfer  of  the  lots  and  of  the  license.  The 
name  of  the  transferees  in  these  documents  was  left  blank. 
Sloane  knew  that  the  documents  were  blank  to  this  extent 
when  he  signed  them  and  that  they  were  so  left  with  the  in- 
tention that  the  Strathcona  Co.  and  Oreen  &  Co.  should  be 
able,  upon  finding  a  purchaser  themselves,  to  make  these 
documents  effective  by  filling  in  the  name  of  such  purchaser. 
Subsequently  the  hotel  and  business  were  sold  by  tiie  Strath- 
cona Co.  and  Green  &  Co.  to  the  defendant,  Qoyette.  Ooy- 
ette,  at  the  time  of  the  purchase  by  him,  knew  nothing  of  the 
transaction  as  between  Sloane  and  the  Strathcona  Co. 
and  Green  &  Co.  (At  the  time  Sloane  executed  these  docu- 
ments he  was  indebted  to  the  plaintiff  and  to  a  number  of 
other  creditors  as  well.  In  taking  the  transfers  of  the  pro- 
perty and  business,  the  Strathcona  Co.  and  Green  & 
Co.  did  not  ask  for  the  statement  provided  for  by  the  Bulk 
Sales  Act,  nor  did  Sloane  give  to  them  any  statement  what- 
ever regarding  his  liabilities.^' 

On  these  facts  the  plaintiffs  contend  that  the  sale  from 
Sloane  to  the  defendant  companies  was  one  to  which  the 
Bulk  Sales  Act,  ch.  38  of  the  Acts  of  1910-11,  applied,  and  as 
the  provisions  of  that  Act  had  not  been  observed  the  sale  was 
void  as  against  Sloane's  creditors.  On  the  other  hand,  the 
defendants  contend  that  this  is  simply  a  case  of  mortgagees 
taking  possession,  and  that  therefore  the  Bulk  Sales  Act  has 
no  application." 

The  Bulk  Sales  Act  applies  to  sales  in  bulk  of  any  stock 
of  goods,  wares  or  merchandise  ordinarily  the  subject  of 
trade  and  commerce.  It  does  not  include  furniture  or  fix- 
tures in  a  hotel,  but  by  sec.  6  it  does  expressly  include  a  hotel 
license.  By  the  agreement  of  February  14th,  Sloane  agreed 
to  transfer  to  the  defendant  companies  his  hotel  property 
and  the  stock  of  goods  he  would  have  on  hand  on  March  3rd, 
and  the  hotel  license.  The  consideration  for  the  hotel  pro- 
perty and  the  stock  was  the  satisfaction  of  a  mortgage  of  the 
Hoeschen-Wentzler  Brewing  Co.  amounting  to  $10,800  and 
two  mortgages  covering  the  property  itself  and  the  fixtures, 
stock-in-trade  and  furniture  held  by,  the  defendant  com- 
panies. The  consideration  for  the  transfer  of  the  license 
was  expressed  to  be  $500.  The  defendant  companies  resold 
to  Goyette,  and  he  took  possession  March  4th.  The  stock- 
in-trade  of  liquors,  etc.,  amounted  only  to  $1,000  or  $2,000, 


1914]  BAItTHKLS,   8  HEW  AN  d  CO,  v.  SLOAN  E,  ET  AL,       105 

And    it     was     not     disputed    that    the    chattel    mortgages 
held  by  the  defendant  companies  amounted  to  far  more  than 
the  value  of  the  fixtures,  furniture   and   stock-in-trade  in- 
cluded in  them.     The  defendant  companies,  therefore,  had  a 
right  to  the  stock  under  their  mortgages,  and  they  gave  no 
consideration  therefor  except  the  satisfaction  of  these  secur- 
ities, which  were  a  first  claim  on  the  stock.    There  was  noth- 
ing coming  to  Sloane  from  the  taking  over  of  the  stock  by 
ihe  defendant  companies,  and  therefore  nothing  coming  to 
Sloane's  unsecured  creditors. 

The  $500  to  be  paid  for  the  license  stands  in  a  different 
position.    It  was  the  purchase-price  of  that  which  the  sta- 
tute has  expressly   declared   to   be   included   in   the  term 
'^  stock."    The  sale  was  a  sale   in  bulk  of  all  ^ock   which 
Sloane  had  on  hand  on  May  3rd,  including  the  license.  What 
the  defendant  companies  in  effect  did   was  to  purchase  the 
stock-in-trade,  including  the  license,  for  $500,  they  assuming 
the  chattel  mortgages  registered  against  the  stock.    The  val- 
idity of  these  mortgages  is  not  in  question.    The  purchase- 
money  in  which  Sloane^s  creditors  can  be  interested  is  only 
this  $500.    This  $500,  according   to  the   evidence,   has  not 
been  paid.    Sloane  says  he  never  got  it,  and  did  not  know 
what  became  of  it.    The  agent  of  the  defendant  companies 
who  gave  evidence  at  the  trial  was  not  asked  about  it.    So 
far  as  the  evidence  shews,  it  has  still  to  be  paid  over.    There 
was  some  suggestion  that  the  defendants  kept  it  and  applied 
it  on  liens  on  the  property  which  Sloane  had  agreed  to  pay 
off,  or  that  they  applied  it  on  other  claims  which  they  had 
against  Sloane.    Ha4  either  of  these  facts  been  established, 
I  am  of  opinion  the  sale  would  have  to  be  set  aside  as  being 
in  contravention  of  the  Act,  but  there  is  no  evidence  I  can 
find  that  any  part  of  that  $500  had  been  paid  to  the  vendor 
or  anyone  on  his  account.    By  sec.  3,  one  of  the  conditions 
precedent  to  setting  aside  the  sale  is  that  the  purchaser  must 
pay  some  part  of  the  purchase-money  or  deliver  some  secur- 
ity therefor  to  the  vendor  or  some  other  person  for  his  use, 
withont  taking  the  steps  provided  in  the  Act  for  the  protec- 
tion of  the  creditors.    The  reason  for  this  is  that  if  the  pur- 
chaser pays  any  part  of  the  purchase-money  to  the  vendor, 
the  amount  available  for  the  satisfaction  of  the  creditors  Ja 
decreased  by  that  amount.    In  this  case  the  plaintiffs  have 
failed  to  shew  that  any  part  of  the  $500  has  been  paid  to  the 
vendor  or  anyone  on  his  behalf,  or  that  the  whole  purchase- 
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money  is  not  still  available  for  Sloane's  creditors.  That  being 
so,  the  appeal  should  be  dismissed  with  costs,  but  I  think 
it  should  be  without  prejudice  to  the  right  of  the  plaintiffs 
to  bring  another  action  to  set  aside  the  sale  when  they  can 
shew  that  the  $500  or  any  part  thereof  has  been  paid  to  the 
vendor  or  to  some  other  person  for  his  use  or  on  his  account. 
The  defendant  companies,  in  my  opinion,  would  not  be  en- 
titled to  appropriate  it  to  other  indebtedness  of  their  own, 
nor  to  liens  against  the  properly  which  Sloane  had  agreed 
with  them  to  pay  off.  They  should  pay  the  purchase-money 
^  into  the  hands  of  the  official  assignee  to  be  distributed  pro 
rata  among  the  creditors  in  which  case  they  can  claim  their 

share  for  their  other  indebtedness. 

• 

Haultain,  C.J.,  concurred  with  Lamont^  J. 

Appeal  dismissed. 


SASKATCHEWAir. 

NoYBHBBB  28th,  1914. 

SUPBEMB  COUBT  EN  BANG. 

LUMBER  MANUFACTURERS'  YARDS,  et  al.  v. 

THOMPSON. 

Judgment — Signed  in  Default  of  Appearance — Motion  to 
Set  Aside — Writ  Requiring  Appecarance  in  Non-existing 
dffice — Entry  of  Judgment  a  Nullity — Action  to  Enforce 
Mechanics'  Lien — Merits  of  Defence  —  Jurisdiction  of 
Acting  District  Court  Judge  to  Entertain  Application  to 
Set  Aside  Judgment  of  Trial  Judge — Rule  133, 

Where  judfnnent  vma  signed  in  default  of  appetirance  tx>  a  wgt 
which  reqaired  the  entry  of  an  appearance  in  the  office  of  the  "  locgl 
registrar  of  this  Court/'  instead  of  in  the  office  of  "the  derk  of 
this  Court,"  there  beSng  no  local  registrar  of  the  said  Court,  it  was 
hetdf  that  the  entry  of  judgment  was  a  nullity  and  that  until  the 
writ  was  amended  judgment  could  not  be  signed  under  it 

Held,  that  under  Rule  133.  a  Judge  of  the  District  Court  acting 
for  the  tiM  Judge,  in  the  judicial  district  in  which  a  judgment  is 
entered  ha«  jurisdiction  to  entertain  an  application  to  set  aside  the 
ndd  judgment. 

An  appeal  from  the  judgment  of  the  acting  Judge  of  the 
District  Court  in  an  action  to  enforce  two  mechanics'  liens. 
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The  appeal  was  heard  by  Haxtltain,  G.J.,  Newlakds, 
and  IiAMONT^  JJ. 

T.  J.  Blain^  for  defendant,  appellant. 
P.  M.  Anderson,  for  plaintiff,  respondent. 

Lamont,  J.: — This  action  was  brought  in  the  District 
Court  to  enforce  two  mechanics'  liens  registered  against  the 
south-east  quarter  of  20-25-26,  west  of  the  2nd,  one  by  the 
Lumber  Manufacturers'  Yards,  Ltd.,  and  the  other  by  the 
Reliance  Lumber  Co.,  Ltd.  The  writ  of  summons  notified 
the  defendant  that  if  he  disputed  the  claim  he  should,  within 
twenty  days  from  the  service  of  the  writ  upon  him,  cause  an 
appearance  to  be  entered  for  him  "  in  the  office  of  the  local 
registrar  of  this  Court."  It  further  notified  him  that  in  de- 
fault of  his  so  doing  "  the  plaintiffs  may  proceed  in  the  said 
action  and  judgment  may  be  given  in  your  absence  and  with- 
out further  notice  to  you."  On  being  served,  the  defendant 
wrote  the  following  letter: 

"Liberty,  Sask.,  April  18,  '14. 
The  Registrar  of  District  Court, 

Begina. 
Dear  Sir : 

Was  brought  action  against  by  the  Manufacturers'  and 
Reliance  Lumber  Companies  last  fall.  Am  enclosing  re- 
ceipts which  will  shew  that  the  action  is  unjust.  If  this  can 
be  fixed  up  without  my  appearing  I  would  be  veiy  obliged  to 
you.  If  my  presence  is  necessary  will  you  please  write  me  at 
once  when  to  appear? 

Yours  very  truly, 

A.  C.  Thompson." 
A  reply  to  this  letter  was  sent  to  Thompson  by  the  clerk 
of  the  District  Court  informing  him  that  if  he  wished  to 
defend  he  must  cause  an  appearance  to  be  entered  for  him 
within  the  time  specified  in  the  writ  of  summons.    No  ap- 
pearance was  entered  in  the  oflBce  of  the  clerk  of  the  District 
Court,  and  the  plaintiffs  moved  for   judgment   and  for  an 
order  that  the  land  set  out  in  the  lien  be  sold  to  satisfy  the 
plaintiffs'  claim,  and  on  May  15th,  1914,  an  order  was  made 
accordingly.     On  becoming  aware  that  this  order  had  been 
inade,  the  defendant  moved  to  set  it  aside  on  the  following 
groTuids: — 

i(l)  That  the  plaintiffs'  judgment  was  irregular,  inas- 
much as  the  writ  notified  him  to  enter  an  appearance  in  the 


108  THE  WESTERN  LAW  REPORTER,  [yoL.  30 

ofSoe  of  the  local  registrar  of  the  Court,  when,  as  a  matter  of 
fact  there  was  no  local  registrar  of  the  District  Court; 

(2)  That  the  plaintiffs  had  no  valid  liens  upon  the  pro- 
perty sought  to  be  sold; 

(3)  That  the  defendant  had  a  good  defence  on  the  merits 
to  at  least  a  part  of  the  amount  claimed ; 

(4)  That  he  had  not  had  any  notice  of  tiie  plaintiffs' 
proceedings  otherwise  than  by  the  service  of  the  writ  upon 
him. 

The  acting  Judge  of  the  District  Court  before  whom  the 
matter  came,  held  that  he  had  no  jurisdiction  to  deal  with 
the  matter — for  what  reason,  does  not  appear.  Prom  his  de- 
cision this  appeal  is  taken. 

The  first  point  to  be  considered  is,  was  the  order  for 
judgment  in  default  of  appearance  properly  made?  It  was 
based  upon  the  non-appearance  of  the  defendant  as  estab- 
lished by  the  affidavit  of  H.  J.  Coutu,  who  stated  that  he 
had  searched  in  the  office  of  the  clerk  of  the  Court  at  Begina 
for  the  purpose  of  ascertaining  if  any  appearance  had  been 
entered  for  the  defendant  in  the  action,  and  that  no  appear- 
ance had  been  entered.  The  writ  called  for  an  appearance 
of  the  defendant  in  the  office,  not  of  the  clerk  of  the  Court, 
but  of  the  *'  local  registrar  of  this  Court.*'  There  is  no  local 
registrar  of  the  District  Court. 

In  Anlaby  v.  Praetorius  (1888),  20  Q.  B.  D.  764,  a 
judgment  was  signed  before  the  expiiy  of  the  time  limited 
for  appearance,  and  the  Court  set  it  aside  as  a  nullity,  be- 
cause the  lapse  of  the  proper  time  was  a  condition  precedent 
to  the  plaintiff's  right  to  sign  judgment.  In  Appleby  v. 
Turner  (1%0),  1'  P.  R.  145,  Mr.  Justice  Street  set  aside  a 
judgment  as  a  nullity  because  the  plaintiffs  had  entered  it 
without  first  filing  the  writ  and  the  affidavit  of  service  which 
the  rules  of  Court  required  them  to  do.  In  this  case  it  was 
also  held  that  the  defect  was  not  curable  by  delay  or  ac- 
quiescence on  the  part  of  the  defendant.  See  also  Hoffman 
V.  Crerar,  18  P.  R.  473. 

In  Hamp-Adams  v.  Hall,  [1911]  2  K.  B.  942,  a  writ  of 
summons  was  issued  and  served.  The  English  rule  required 
the  person  serving  the  writ  to  endorse  on  the  writ  the  day  of 
the  month  and  week  of  service  thereof  within  three  days  at 
most  after  service,  otherwise  the  plaintiff  was  not  at  liberty 
in  case  of  non-appearance  to  proceed  by  default.  This  en- 
dorsement was  not  made  until  the  sixth  day  of  service.  The 
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defendant  did  not  appear,  and  the  plaintiff  signed  judgment. 
On  application  by  the  defendant,  the  judgment  was  set  aside. 
In  that  case  Buckley,  L.  J.,  stated : — 

"  Where  a  plaintiff  proceeds  by  default,  every  step  in  the 
proceedings  must  he  strictly  complied  with.  This  is  a  mat- 
ter strictissimi  juris.  That  has  not  been  done,  and  on  this 
ground  I  am  of  opinion    that   the   judgment   must  be    set 

aside." 

In  Bank  of  Hamilton  v.  Baldwin  (1913),  28  0.  L.  B. 
175,  through  a  mistake  of  the  plaintiff's  solicitors  and  an 
officer  of  the  Court,  the  summons  ran  in  the  name  of  King 
Edward  VII.  instead  of  King  Greorge  V.  Upon  the  writ  be- 
ing served,  the  defendant  moved  to  set  it  aside,  and  the 
plaintiif  moved  to  be  allowed  to  amend.  It  was  held  that  the 
ifisue  of  the  writ  in  that  form  was  not  a  nullity  but  an  irregu- 
larity which  could  be  remedied. 

The  principle  running  through  these  cases  is  that  where 
Bomething  is  required  to  be  done  before  the  plaintiff  is  en- 
titled to  enter  judgment  in  default  of  appearance,  that  con- 
Btitates  a  condition  precedent,  the  non-performance  of  which 
vitiates  any  judgment  which  may  be  entered  thereon.  Our 
rules  provide  for  the  entering  of  judgment  in  case  the  de- 
fendant does  not  appear  to  the  writ.  Non-appearance  is 
therefore  a  condition  precedent  to  the  plaintiff's  right  to 
have  judgment  entered  for  him.  The  only  proof  of  non- 
appearance furnished  was  an  affidavit  that  no  appearance  had 
been  entered  in  the  office  of  the  "  clerk  of  the  Court."  The 
defendant,  however,  was  not  called  upon  to  enter  an  appear- 
ance in  the  office  of  the  clerk  of  the  Court,  and  his  failure  to 
do  something  which  he  was  not  required  by  the  writ  to  do 
cannot,  in  my  opinion,  give  the  plaintiff  a  right  to  enter 
judgment  against  him.  "A  judgment  unwarranted  by  any 
enactment  or  rule  is  much  more  than  an  irregularity."  Per 
Lord  Herschell  in  Smerthwaite  v.  Harvey,  [1894]  A.  C.  494. 
In  my  opinion,  therefore,  the  entering  of  the  judgment  was 
a  nullity.  The  writ  may  be  amended,  but  until  it  is  amended 
the  plaintiff  cannot  sign  judgment  under  it. 

Rule  133  provides  that ''  any  order  made  by  the  Court  or 
Judge  under  any  of  the  rules  of  this  order,  and  any  judg- 
ment entered  pursuant  to  such  order,  may  be  set  aside  or 
varied  by  the  Court  or  a  Judge  upon  such  terms  as  may  be 
just."  As  to  the  meaning  of  the  words  "  a  Judge  "  in  this 
role,  I  agree  with  the  conclusion   reached  by   my   brother 
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Brown  in  Morin  v.  Dupuis,  where  he  held  that  an  applica- 
tion to  set  aside  a  judgment  entered  at  the  trial  in  default  of 
appearance  of  the  plaintiff  need  not  be  made  to  the  trial 
Judge,  but  was  properly  made  to  the  local  master.  For  the 
reasons  therein  given,  1  am  of  opinion  that  the  Judge  of  the 
District  Court  who  was  acting  for  the  trial  Judge  in  the 
judicial  district  in  which  the  judgment  herein  was  entered 
had  jurisdiction  to  entertain  the  application. 

The  defendant  also  shews  a  good  prima  facie  defence  on 
the  merits.    He  alleges  that  the  plaintiff  had  no  valid  lien 
at  the  time  he  began  this  action.    In  his  affidavit  the  defen- 
dant says  (and  no  attempt  has  been  made  to  contradict  him) 
that  in  April,  1^912,  he  arranged  with  the  agent  of  the  Lum- 
ber Manufacturers'  Yards  for  sufficient  lumber  to  build  a 
house  and  agreed  to  give  his  promissory  note  for  the  price 
thereof  payable  in  the  fall  of  1912  immediately  upon  the 
lumber  being  furnished;  that  the  lumber  was  furnished  in 
April,  1912,  and  in  the  month  of  June  he  attended  at  the 
office  of  the  Lumber  Manufacturers'  Yards  and  gave  his  note 
for  $180.75,  the  price  of  the  lumber  furnished,  which,  he 
sayis,  was  accepted  in  full  settlement  of  the  account.     The 
note  was  not  paid.    The  defendant  had  no  further  dealings 
with,  the  Lumber   Manufacturers'   Yards  until   September, 
1913,  when  he  purchased  from  them  sufficient  lumber  to 
build  two  grain  bins.    The  bill  for  this  lumber  was  $54.35. 
On  October  14th,  1913,  he  paid  $50  on  account  of  this  lum- 
ber, and  on  April  2nd,  1^914,  he  paid  the  balance  and  re- 
ceived a  receipt  which  reads,   "By   cash   to  settle  account, 
$6.15."    On  October  8th,  1913,  the  plaintiffs  registered  their 
lien  in  the  lands  titles  office  at   Moose  Jaw  and   included 
therein  the  lumber  supplied  in  April,  1912,  as  well  as  the 
lumber  supplied  in  September,  1913,  which  went  into  the 
two  grain  bins — evidently  attempting  to  obtain  a  lien  for  the 
lumber  which  had  been  settled  for  by  note  more  than  a  year 
before  by  tacking  it  on  to  the  lien  to  which  they  might  be 
entitled  through  supplying  the  lumber  for  the  grain  bins. 

The  lien  of  the  Reliance  Lumber  Co.  is  even  more  objec- 
tionable. The  defendant  states  that  in  November,  1912,  he 
purchased  lumber  from  the  Beliance  Lumber  Co.  for  a 
stable,  under  an  agreement  that  he  was  to  give  in  settlement 
his  promissory  note  payable  in  the  fall  of  191*3.  The  lum- 
ber was  delivered  on  or  before  November  6th,  1912.  In  Janu- 
ary he  went  to  give  his  note  as  agreed.    There  had  been  a 
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change  of  managers  at  the  company's  office,  and  the  note 
was  not  taken.  In  May,  1913,  pursuant  to  a  request  from 
the  company,  the  defendant  went  to  the  company's  office  to 
settle.  The  agent  refused  to  take  the  defendant's  note  in 
settlement  unless  he  would  buy  some  more  lumber.  The 
defendant  says  he  tx)ld  the  agent  that  he  did  not  want  any 
more  limiber  and  would  not  buy  any,  and  again  offered  his 
note  in  settlement.  The  agent  positively  refused  to  take  the 
note  unless  the  defendant  would  buy  a  few  shingles  and  some 
boards.  The  defendant  did  not  understand  why  the  agent 
was  anxious  to  sell  him  a  few  boards,  but  as  the  lumber  he 
wished  him  to  buy  amounted  to  only  $2.50,  he  took  it  and 
ga^e  the  company  his  note.  The  company  then  filed  a  lien 
dated  May  20th,  1913,  coTering  not  only  the  $2.50  worth  of 
lumber  taken  in  May,  but  also  the  account  of  the  previous 
November.  It  was  not  disputed  that  at  the  time  the  second 
purchase  of  lumber  in  each  case  was  made  the  time  had 
elapsed  within  which  the  lien  could  be  filed  protecting  the 
former  purchases.  The  lumber  supplied  under  the  second 
purchase  in  each  case  had  absolutely  nothing  to  do  with  the 
lumber  supplied  on  the  former  occasions. 

These  facts,  which  are  prima  facie,  at  least,  established, 
shew  a  good  defence  to  the  action,  as  the  subsequent  pur- 
chases of  the  lumber  from  each  of  the  plaintiff  companies 
could  not  have  the  effect  of  extending  the  time  for  the  regis- 
tration of  liens  in  respect  of  the  first  purchases. 

I  am  therefore  of  opinion  that  the  appeal  should  be  al- 
lowed with  costs,  the  judgment  and  all  subsequent  proceed- 
ings set  aside  and  the  defendant  allowed  to  defend  ex  debito 
justitiae.  Plaintiff  should  pay  the  defendants'  costs  of  appli- 
cation to  set  aside  judgment. 

Nbwlands,  J. : — ^I  agree  that  judgment  should  be  opened 
up  and  defendant  allowed  in  to  defend  on  payment  of  costs. 

Haultain,  C.J.,  agreed  with  Lamont,  J. 

Appeal  Mowed. 
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PRIVY  COTJHCIL. 

November  6th,  1914. 

Judicial  Committee. 

MILLER,  ET  AL.  V.  HOWARD. 

Land  Registry  Act — Vendor  and  Purchaser — Unregistered 
Instrument' — Admissibility  of,  as  against  Purchaser  from 
Registered  Owner  under  Agreement  for  Sale  of  Land — 
Registration  of  Agreement — Action  for  Specific  Perform- 
ance — Rectification  of  Register — Sec,  92^^Vendor  under 
Agreement  for  Sale  Trustee  only  to  Extent  to  Which 
Court  Would  Declare  Specific  Performance — Person  Not 
Party  to  Agreement  Claiming  Adverse  Interest  to  De- 
fendant Joined  as  Co-Defendant — Misjoinder, 

Plaintiffs  brought  action  for  specific  performance  of  an  agree- 
ment, dated  let  of  June,  1908,  made  between  defendant  S.  and  plaui- 
tiff  M.  whereby  S.  agreed  to  sell  and  M.  to  purchase  4.14  acres  of 
land.  Defendant  H.  was  joined  as  co-defendant  on  the  ground  th|it 
she  claimed  an  Interest  in  the  property  adversely  to  her  co-defendant 
S.  Defendant  H.  besides  resisting  the  claim  for  specific  perform- 
ance  against  ber,  set  up  her  own  title  to  the  property  as  heiresB-at- 
Inw  of  her  father,  the  decessed  former  husband  of  her  mother  S.  In 
order  to  prove  her  title  a^  against  the  plaintiffs  who  disputed  it,  H. 
to  prove  her  title  as  against  the  plaintiffs  who  disputed  it,  H. 
put  in  3  indentures:  An  indenture  dated  23rd  August,  1893, 
whereby  a  certain  block  of  land,  of  which  the  4.14  acres  in  ques- 
tion formed  part,  was  conveyed  to  H.'s  father  and  S.,  her  mother, 
in  fee  simple,  as  joint  tenants;  an  indenture  dated  the  14th  Jane, 
1905,  whereby  H.'s  (father  conveyed  to  S.  his  wife,  an  undivided 
moiety  of  the  whole  block  in  fee  dmple,  thus  vesting  the  whole  block 
in  her;  an  indenture  also  dated  the  14tb  of  June,  1905,  whereby 
S.  conveyed  to  her  husband  the  entirety  of  the.  4.14  acres  in 
question.  On  30th  July,  1907.  S.  took  both  of  the  deeds  Qt 
14th  July,  1905,  to  the  Land  Registry  Office  for  registration, 
and  owing  to  some  misconception  on  the  part  of  the  registrar  ob- 
tained registration  in  her  name  in  the  Register  of  Absdlute  Fee^ : 
the  second  deed  of  the  14th  July,  1905,  being  absolutely  ignored, 
though  the  registrar  had  possession  of  it.  The  plaintiff  M.  in  enter- 
ing into  the  agreement  of  June  1st,  1908,  was  accordingly  misled  "liy 
the  register  and  the  certificate  of  title  obtained  by  S.  Plaintiff  M. 
registered  his  agreement  under  sec.  74  of  the  said  Act  on  the  d^y 
after  it  was  signed,  but  in  his  application  for  registration  he  did  not 
state  the  nature  of  the  interest  in  respect  of  which  he  dadmed  regis- 
tration as  required  by  Form  D.  in  the  First  Schedule  to  the  Agt. 
S.  admitted  the  title  of  H. 

Held,  that  the  joinder  of  M.  as  a  co-defendant  was  a  misjoindrr 
since  there  was  no  equitable  principle  by  virtue  of  which  land  could 
be  taken  away  from  the  true  owner  under  colour  of  specific  perfor©- 
ance  of  a  contract  to  which  he  was  not  a  party  and  which  he  did  not 
authorize  to  be  made  on  his  behalf. 

Held,  that  the  general  poinciple  of  equity  "ttiat  under  a  contract 
for  the  sale  of  an  interest  in  land  the  vendor  becomes  the  tmstee^fpr 
the  purchaser  of  the  interest  contracted  to  be  sold  subject  to  a  li?n 
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'or  the  purchase-money  is  only  true  if  and  so  far  ««  a  court  of 
equity  would  under  all  the  drcumstancea  of  the  case  grant  mcific 
perfonnance  of  the  contract  and  that,  therefore,  the  plaintiff  M.,  t^v 
^  regJBtnition  of  his  agreement,  became  the  registered  owner  of  an 
interest  coipmensurate  with  the  interest  which,  under  all  the  cLrcum- 
stances,  equity  would  decree  by  way  of  vpedfic  performance  of  the 
agi^ement 

Bdd,  that  the  admission  by  S.  of  the  title  of  H.  was  suffideot 
to  rebut  the  prima  facie  title  conferred  upon  S.  by  registration  under 
^^  Act  as  owner  of  the  Absolute  Fee. 

Bdd,  that  the  second  deed  of  the  14th  of  June»  1905,  was  nQt, 
^er  sec.  75  (^  the  Act,  admissible  in  disproof  of  the  registered  tide 
^'  plaintiff,  M.,  but  since  the  latter  was  registered  only  in  respect  gl 
j^  Interest  commensurate  with  the  relief  which  equity  would  decM 
^  way  of  specific  performance  of  the  agreement  of  Ist  July,  1906, 
>ae  defendant  H.  was  not  under  the  necessity  of  in  any  way  dispu.t- 
!^  the  title  in  question,  and  tiiat,  therefore,  the  said  deed  w»  a4- 
'^^^ble  not  as  disproving  the  title  of  the  plaintiff,  M.,   but  as  a 
li^teTial  circumstance  which  the  Court  must  take  into  account   in 
dedding  the  extent  to  which  specific  performance  ought  to  be  granted 
Held,  that,  under  sec.  92  of  the  Land  Registry  Act,  that  the 
Ooort  had  power  to  make  such  order  as  might  meet  the  justice  of 
the  case,  induding  an  order  rectifying  the  register,  where  no  appli- 
cation was  made  to  stay  the  action  and  no  objection  made  on  the 
groimd  that  no  security  had  been  given  and  no  issue  filed  as  ppo- 
nded  by  the  said  section. 

Bad,  that  sec.  75  imposes  a  penalty  upon  non-registration  of 
an  instrument  by  rendering  such  instrument  hiadmissible  in  evidence 
in  certain  cases,  but  has  no  further  effect. 

An  appeal  from  the  Supreme  Court  of  Canada. 

The  appeal  was  heard  by  a  Board  composed  of  Ix)rd 
MouLTON,  Lord  Parkbr  op  Waddington,  and  Lord  Sum- 

The  judgment  of  the  Board  was  delivered  by: 

Lord  Parker  op  Waddington  : — ^In  this  ease  the  plain- 
tiffs claim  specific  performance  of  an  agreement  dated  the 
Ist  of  June,  1908,  and  made  between  the  defendant,  Mary 
Jane  Sheard,  of  the  one  part,  and  the  plaintiff,  Miller,  of  the 
other  part,  whereby  the  defendant,  Mary  Jane  Sheard,  con- 
tracted to  sell,  and  the  plaintiff,  Miller,  to  purchase,  some 
4.14  acres  of  land  in  the  Vancouver  district  in  British  Col- 
umbia.   The  plaintiff,  Nicholson,  is  made  a  co-plaintiff  as 
Bub-purchaaer  of  the  property  from  the  plaintiff,  Miller.   The 
defendant,  Mildred  Howard,  is  joined  as  co-defendant  on  the 
ground  that  she  claims  an  interest  in  the  property  adversely 
to  her  co-defendant.    In  their  Lordships'  opinion  this  join- 
der is  misconceived  and  the  judgment  given  at  the  trial,  and 
confirmed  on  appeal  for  specific  performance  against  the  de- 
fendant, Mildred  Howard,  and  the  vesting  of  her  interest  in 
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a  trustee  for  the  plaintiffs  is  erroneous  and  cannot  be  sus- 
tained. There  is  no  equitable  principle  by  virtue  of  which 
land  can  be  taken  away  from  the  true  owner  under  colour  of 
specific  performance  of  a  contract  to  which  he  was  not  a 
party  and  which  he  did  not  authorize  to  be  made  on  his  be- 
half. The  action  should  have  been  dismissed  with  costs  so 
far  as  the  defendant,  Mildred  Howard,  was  concerned. 

So  far  the  case  presents  little  diflSculty,  but  there  is  a 
more  important  question  which  must  be  decided  before  this 
appeal  is  finally  disposed  of.  Besides  resisting  the  claim  for 
specific  performance  as  against  her,  the  defendant,  Mildred 
Howard,  set  up  her  own  title  to  the  property.  She  was,  she 
said,  entitled  to  it  as  heiress-at-law  of  the  late  Harry  How- 
ard, the  former  husband  of  the  defendant,  Mary  Jane  Sheard, 
subject  nevertheless  to  the  dower  interest  of  her  mother,  the 
last-named  defendant,  and  she  counterclaimed  against  the 
plaintiffs  and  her  co-defendant  for  a  declaration  to  that  effect 
with  certain  consequential  relief.  The  defendant,  Mary  Jane 
Sheard,  did  not  defend  the  counterclaim,  which  against  her 
must  be  taken  as  admitted.  As  against  the  plaintiffs,  how- 
ever, who  did  defend  the  counterclaim,  the  defendant,  Mil- 
dred Howard,  was  put  to  the  proof  of  her  title.  In  order  to 
prove  it  she  put  in  three  indentures.  First,  she  put  in  an 
indenture  dated  the  23rd  August,  1893,  whereby  a  certain 
block  of  land,  of  which  the  4.14  acres  in  question  formed 
part,  was  conveyed  to  Harry  Howard  and  his  wife,  the  de- 
fendant, Mary  Jane  Sheard,  in  fee  simple,  as  joint  tenants. 
Secondly,  she  put  in  an  Indenture  dated  the  14th  of  June, 
1905,  whereby  Harry  Howard  conveyed  to  his  wife,  the  de- 
fendant, Mary  Jane  Sheard,  an  undivided  moiety  of  the 
whole  block  in  fee  simple,  thus  vesting  the  whole  block  in  her. 
Thirdly,  she  put  in  an  indenture,  also  dated  the  14th  of 
June,  1905,  whereby  the  defendant,  Mary  Jane  Sheard,  con- 
veyied  to  Harry  Howard  the  entirety  of  the  4.14  acres  in 
question.  The  two  deeds  of  the  14th  of  June,  1905,  in  fact 
operated  as  a  partition  of  the  block  between  husband  and 
wife. 

The  indentures  above  referred  to,  if  admissible  in  evi- 
dence, are,  in  their  Ix)rd8hips'  opinion,  suflScient  proof  of  the 
title  set  up  by  the  defendant,  Mildred  Howard,  but  the 
plaintiffs  contend  that  the  second  indenture  of  the  14th 
June,  1905,  is  not  admissible  in  evidence  against  them,  be- 
cause of  the  provisions  of  section  75  of  the  Land  Registry 
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Act  .(chapter  23  of  the  statutes  of  the  Province  of  British 
Columbia,  1906),  being  an  Act  consolidating  the  existing 
statutes  as  to  the  registration  of  titles  to  land. 

On  reference  to  this  statute  it  will  be  found  that  it  con- 
templates and  provides  for  four  registers.    First,  there  is  a 
Begister  of  Indefeasible  Fees.     A  certificate  of  title  to  an 
estate  so  registered  is,  as  long  as  it  remains  uncancelled,  con- 
elusive  evidence  against  all  the  world  that  the  holder  is  en- 
titled to  the  estate  mentioned  in  the  certificate  (sections  15, 
16  and  81).    Secondly,  there  is  a  Register  of  Absolute  Fees. 
The  registered  owner  of  an  absolute  fee  is  to  be  deemed  to  be 
the  prima  facie  owner  of  the  land  referred  to  in  the  register 
for  snch  an  estate  as  he  legally!  possesses  therein,  subject 
only  to  such  registered  charges  as  appear  existing  thereon, 
and  to  the  rights  of  the  Crown  (sees.  15  and  24).     The 
certificate  of  title  i&  not  conclusive,  but  only  prima  facie 
evidence  of  the  title  of  the  registered  owner.      It  is  to  be 
observed  thai  notiiing  less  than  a  legal  fee  simple  can  be 
r^stered  as  an  absolute  fee.     Thirdly,  there  is  a  Register 
oi  Charges   (sec.  25),  that  is,  according  to  the  definition 
clause  (sec.  3),  any  less  estate  than  an  absolute  fee,  and  any 
equitable  interest  in  land,  and  any  incumbrance,  Crown  debt, 
judgment,  mortgage,  or  claim  to  or  upon  any  real  estate. 

The  registered  owner  of  a  charge  is  to  be  deemed  to  be 
prima  facie  entitled  to  the  estate  or  interest  in  respect  of 
vhich  he  is  registered,  subject  only  to  such  registered  charges 
M  appear  existing  thereon  and  to  the  rights  of  the  Crown 
(sec.  29).  The  certificate  of  title  is  not  conclusive,  but  only 
prima  facie  evidence  of  the  title  of  the  owner  of  a  registered 
cbrge. 

It  is  to  be  observed  that  an  applicant  for  the  registra- 
tion of  a  charge  has  in  his  application  to  state  the  nature  of 
the  charge  in  respect  of  which  he  requires  registration  (Form 
D  in  Ist  Schedule  to  the  Act),  and  the  register  has  also  to 
8tate  the  nature  of  the  registered  charge  (Form  E,  same 
Schedule) . 

lastly,  there  is,  under  sec.  116,  a  register  in  which  are 
filtered  copies  of  all  instruments  affecting  land.  The  74th 
"^on  of  the  Act  provides  that  no  instrument  executed  after 
«id  taking  effect  after  the  30th  June,  1905,  and  no  instru- 
^"^nt  executed  before  the  1st  July,  1905,  and  taking  effect 
after  the  30th  June,  1905,  purporting  to  transfer,  charge, 
deal  with  or  affect  land  or  any  estate  or  interest  therein 
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(with  an  immAterial  exception)  shall  pass  any  estate  or 
interest^  either  at  law  or  in  equity,  in  suich  land,  until  the 
same  shall  have  been  registered  in  compliance  witii  ike  pro- 
vision of  the  Act;  and  the  75th  section  provides  that  instru- 
ments executed  before  and  taking  effect  before  the  1st  July, 
1905,  transferring,  charging,  dealing  with,  or  affecting  land 
or  any  estate  or  interest  therein,  unless  registered  before  the 
said  date  (with  an  immaterial  exception)  shall  not  be  re- 
ceivable by  the  Court  or  any  Court  of  law  or  any  registrar 
or  examiner  of  titles  as  evidence  or  proof  of  the  title  of  any 
person  to  such  land  as  against  the  title  of  any  person  to  the 
same  land  registered  on  or  after  the  Ist  July,  1905,  except 
in  an  action  before  the  Court  questioning  Hie  registered  title 
to  such  land  on  the  ground  of  fraud  wherein  the  registered 
owner  has  participated  or  colluded.  This  section,  in  their 
Lordships'  opinion,  imposes  a  penalty  on  non-registration 
of  an  instrument  byi  rendering  such  instrument  inadmissible 
in  evidence  in  certain  cases,  but  has  no  further  operation. 

Betuming  to  the  facts  of  this  case,  it  appears  that,  after 
Harry  Howard's  death,  the  second  deed  of  14th  June,  1905, 
came  into  possession  of  the  defendant,  Mary  Jane  Sheard, 
and  that  on  the  30th  July,  1907,  she  took  both  the  deeds  of 
the  14th  June,  1905,  to  the  I^and  Registry  Office  in  Van- 
couver for  registration.  What  happened  in  the  office  is  ob- 
scure, but  owing  possibly  to  some  misconception  on  the  part 
of  the  registrar,  the  defendant,  Mary  Jane  Sheard,  ultimately 
signed  an  application  prepared  by  him  declaring  she  was 
owner  of  the  land  in  question,  and  claiming  to  ha«e  it  regis- 
tered in  her  name  in  the  Register  of  Absolute  Pees,  and  ob- 
tained such  registration;  the  second  deed  of  the  14th  June, 
1*905,  being  absolutely  ignored,  though  the  registrar  had 
possession  of  it  and  ought  to  have  been  aware  of  its  effect.  In 
this,  if  there  was  no  fraud,  there  was  evidently  a  serious  mis- 
carriage, and  the  plaintiff,  Miller,  in  entering  into  the  agree- 
ment of  the  1st  June,  1908,  to  purchase  the  land  in  question 
was,  undoubtedly,  misled  by  the  register  and  the  certificate 
of  title  obtained  by  the  defendant,  Mary  Jane  Sheard. 

The  agreement  of  the  1st  June,  1908,  was,  in  their  Loid- 
ships'  opinion,  an  instrument  purporting  to  affect  land,  and, 
therefore,  required  registration  under  the  74th  section  of 
the  Act.  When  so  registered  (but  not  before),  it  would 
confer  on  the  plaintiff,  Miller,  an  equitable  interest,  his  title 
to  which  would  be  registrable  in  the  Register  of  Charges. 
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On  the  day  after  the  agreement  was  signed,  the  plaintiff 
MilJer^  lodged  an  application  for  the  registration  of  his  title 
to  a  charge  by  virtue  of  the  agreement,  but  in  such  applica- 
tion he  did  not,  as  he  ought  to  have  done,  state  the  nature 
of  the  interest  in  respect  of  which  he  claimed  registration. 
It  is  material  to  consider  what  this  interest  really  was.    It 
is  sometimes  said  that  under  a  contract  for  the  sale  of  an 
interest  in  land,  the  vendor  becomes  a  trustee  for  the  pur- 
chaser of  the  interest  contracted  to  be  sold  subject  to  a  lien 
for  the  purchase  money;  but  however  useful  such  a  state- 
ment may  be  as  illustrating  a  general  principle  of  equity, 
it  is  only  true  if  and  so  far  as  a  Court  of  equity  would,  under 
all  the  circumstances  of  the  case,  grant  specific  performance 
of  the  contract. 

The  interest  conferred  by  the  agreement  in  question  was 
an  interest  commensurate  with  the  relief  which  equity  would 
give  by  way  of  specific  performance,  and  if  the  plaintiff, 
Miller,  had  in  his  application  attempted  to  define  the  nature 
of  his  interest,  he  could  only  so  define  it.     Further,  if  the 
registrar  had,  as,  in  their  Lordships'  opinion,  he  ought  to 
have  done,  specified  on  the  register  the  nature  of  the  interest 
which  he  registered  as  a  charge,   he  could  only  have  so 
specified  it.    Had  he  attempted  further  to  define  the  interest, 
had  he,  for  example,  stated  it  as  an  equitable  fee  subject  to 
the  payment  of  the  purchase  money,  he  would  have  been 
Qsnrping  the  function  of  the  Court,  and  affecting  to  decide 
how  far  the  contract  ought  to  be  specifically  performed.    As 
a  matter  of  fact,  the  registrar  did  not,  any  more  than  the 
plaintiff,  Miller,  attempt  to  define  the  interest  in  respect  of 
which  registration   was  granted.     He  granted  registration, 
having  (their  Lordships  will  assume)   first  entered  a  copy 
of  the  agreement  in  the  Register  of  Instruments,  under  sec. 
116,  but  the  register  merely  shews  that  the  plaintiff.  Miller, 
is  entitled  to  a  charge  under  the  agreement  on  the  land  in 
question,  and  leaves  the  nature  of  the  charge  to  be  inferred. 
At  most,  therefore,  the  plaintiff,  Miller,  became  the  regis- 
tered owner  of  an  interest  commensurate  wdth  the  interest 
^hich,  under  all  the  circumstances,  equity  would  decree  by 
^V  of  specific  performance  of  the  agreement. 

Their  Lordships  are  now  in  a  position  to  deal  with  the 
question  as  to  whether  the  second  deed  of  the  14th  June, 
1905,  was  adnkissible  in  evidence.  First,  as  regards  the  de- 
fendant, Mary  Jane  Sheard,  it  was  not  (having  regard  to 
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the  75th  section  of  the  Act)  admissible  to  disprove  the  prima 
facie  title  conferred  on  her  by  her  entry  on  the  register  as 
owner  of  the  absolute  fee,  unless  such  entry  had  been  ob- 
tained by  fraud  in  which  she  had  participated  or  colluded. 
But  as  a  matter  of  fact  it  was  quite  unnecessary  to  adduce 
the  deed  as  evidence  against  her  at  all.  She  did  not  defend 
the  counterclaim,  thereby  admitting  the  title  of  the  defend- 
ant, Mildred  Howard,  as  alleged  in  the  counterclaim,  and, 
further,  slie  had  on  two  several  occasions  admitted  this  title 
before  the  commencement  of  the  litigation,  first,  in  her  affi- 
davit for  the  purpose  of  obtaining  letters  of  administration 
to  Harry  Howard's  estate,  and,  secondly,  in  proceedings 
which  she  ix)ok  (apparently  at  the  instigation  of  the  plain- 
tiff. Miller)  to  have  the  agreement  of  the  I'st  June,  1908, 
adopted  by  the  Court  on  behalf  of  the  defendant,  Mildred 
Howard.  These  admissions,  unless  satisfactorily  explained, 
would,  in  their  Lordships'  opinion,  be  sufficient  to  rebut  the 
prima  facie  title  conferred  by  registration. 

Again,  as  regards  the  plaintiff.  Miller,  it  is  quite  true 
that  by  reason  of  the  75th  section,  the  second  deed  of  the 
14th  June,  1905,  is  not  admissible  in  disproof  of  his  regis- 
tered title,  but  if,  as  their  Lordships  have  pointed  out,  he  is 
registered  only  in  respect  of  an  interest  commensurate  with 
ihe  relief  which  equity  would  decree  by  way  of  specific  per- 
formance of  the  agreement  of  the  1st  June,  1908,  the  de- 
fendant, Mildred  Howard,  is  not  under  the  necessity,  of  in 
any  way  disputing  the  title  in  question.  She  adduces  the 
deed  of  the  14th  June,  1905,  not  as  disproving  the  plain- 
tiffs' title,  but  as  a  material  circumstance  which  the  Court 
must  take  into  account  in  deciding  the  extent  to  which 
specific  performance  ought  to  be  granted.  In  their  Lord- 
ships' opinion,  therefore,  the  objection  to  the  admissibility 
in  evidence  of  the  second  deed  of  the  14th  June,  1905,  can- 
not be  sustained,  and  the  defendant,  Mildred  Howard,  is 
therefore  entitled  to  the  declaration  of  her  title  as  alleged 
in  her  counter-claim. 

The  defendant,  Mildred  Howard,  asks  also  for  certain 
consequential  relief  by  way.  of  rectification  of  the  register 
and  cancellation  of  existing  certificates  of  title.  The  Court 
under  section  92  of  the  Act  has  jurisdiction  in  an  action 
contesting  a  registered  title  to  make  such  order  as  may  be 
just  and  appropriate  under  the  circumstances.  According  to 
this  section,  before  such  an  action  can  be  brought,  the  pro- 
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posed  plaintiS  should  file  an  issue  and  give  security  to  the 
satisfaction  of  the  registrar,  and  it  is  possible  that  the  plain- 
tiffs might  have  obtained  a  stay  of  the  counterclaim  till 
this  had  been  done.  They  did  not,  however,  apply  for  such 
a  stay,  nor  did  they  make  any  objection  before  their  Lord- 
ships'  board  on  the  ground  that  no  security  had  been  given 
fi^d  no  issue  filed.  In  their  Lordships'  opinion,  therefore, 
it  was  open  to  the  Courts  below  to  make  and  is  open  to  their 
Lordships  to  advise  His  Majesty  to  make  such  order  under 
the  92nd  section  as  may  meet  the  justice  of  the  case. 

With  regard  to  the  reUef  to  which  the  plaintiffs  are  en- 
titled in  this  action,  it  would  be  contrary  to  all  principle  to 
order  the  defendant,  Mary  Jane  Sheard,  to  ccmvey  an  in- 
terest which  she  has  not  got  and  which  she  cannot  convey. 
The  plaintiffs   are,   however,  entitled   to   repayment  of  all 
cionies'paid  to  her  under  the  agreement  of  the  1st  June, 
1908,  with  interest  at  4  per  cent,  per  annum,  and  their  costs 
of  action  (except  in  so  far  as  inicreased  by  the  joinder  of  her 
co-defendant),   and   a  lien   for  such   monies,  interest,   and 
costs  on  her  dower  interest  in  the  land  in  question. 

Taking  all   the   circumstances  into  consideration,   their 
Lordships  are  of  opinion  and  will  humbly  advise  His  Maj- 
esty (1)   that  the  orders    appealed    from    should    be    dis- 
charged; (2)  that  the  action  should  be  dismissed  with  costs 
throughout  as  against  the  defendant,  Mildred  Howard;  (3) 
that  on  the  counterclaim  of  the  last-named  defendant  there 
should  be  a  declaration  that  notwithstanding  the  entry  on 
the  register  she  is  absolutely  entitled  to  the  land  in  question 
OTbject  to  the  dower  interest  therein  of  the  defendant,  Mary 
Jane  Sheard,  and  that  the  register  should  be  rectified  by 
striking  out  the  entry  of  the  defendant,  Mary  Jane  Sheard, 
as  owner  of  the  absolute  fee  in  the  land  in  question  and  en- 
tering the  defendant,  Mildred  Howard,  as  owner  of  such 
absolute  fee  subject  to  the  dower  interest  of  the  defendant, 
Mary  Jane  Sheard,  which  dower  interest  should  be  entered 
in  the  Raster  of  Charges,  and  that  the  certificate  of  title 
granted  to  the  defendant,  Mary  Jane  Sheard,  should  be  de- 
livered to  the  registrar  for  cancellation,  and  that  the  plain- 
tiffs should  pay  the  costs  of  the  counterclaim;  (4)  that  the 
defendant,  Mary  Jane  Sheard,  should  be  ordered  to  repay 
to  the  plaintiffs  the  monies  already  paid  by  the  plaintiff, 
Miller,  under  the  agreement,  with  interest  at  4  per  cent,  per 
annum,  and  the  costs  of  the  action   (except  so  far  as  in- 
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creased  by  the  joicder  of  the  defendant,  Mildred  Howard), 
and  that  it  should  be  declared  that  such  monies,  interest,  and 
costs,  are  a  lien  on  the  dower  interest  of  the  defendant, 
Mary  Jane  Sheard,  in  tiie  land  in  question,  and  that  the  re- 
gistrar amend  the  certificates  of  title  issued  to  the  plaintifb 
so  as  to  conform  with  this  report;  and  (5)  that  plaintiffs 
should  pay  the  costs  of  this  appeal. 
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ffeM,  that  it  was  not  ^necessary  to  prove  icienter  in  an  action 
against  a  blacksmith  for  damages  for  injuries  to  a  hone  received 
from  the  kick  of  a  stallion  while  both  animals  were  in  the  poss^i- 
rion  of  the  said  blackBmith  for  the  pu-rpose  of  being  shod. 

HOd,  that  the  act  of  the  blacksmith  in  leading  the  horse  within 
reach  of  the  stallion's  hind  feet  without  taking  precaution  to  avoid 
danger  constitnted  negligence,  it  being  common  knowledge  to  persons 
ftccattomed  to  horses  that  stallions^  although  in  a  sense  domestic 
tnimals,  are  dangetx)us. 

An  appeal  by  defendant  from  the  judgment  of  His 
Honour  Judge  Winter  awarding  plaintiff  damages  for  injuries 
to  a  horse  left  by  him  with  the  defendant  to  be  shod,  the 
said  injuries  having  been  caused  by  the  kick  of  a  stallion. 

The  appeal  was  heard  by  Scott,  Stuart,  Beok,  and 

SiMHONS,  JJ. 

Jf^  B.  Peacock,  for  plaintiff,  respondent, 
j^^n  E.  Brownlee,  for  defendant,  appellant. 

0ec:k,  J.: — This  is  an  appeal  from  the  decision  of  His 
-ffcBOUT  Judge  Winter. 

The  e^ction  was  for  damages  for  injuries  to  a  horse  en- 
troflted  to  the  defendant,  a  blacksmith,  for  shoeing,  which 
was  being  led  out  of  the  blacksmith  shop  by  the  defendant 

^^  XXX.  W.L.1L  NO.  3 — 8 
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or  his  servant  and  was  kicked  by  a  stallion,  which  had  also 
been  entrusted  to  the  defendant  for  shoeing  and  was  there  in 
the  shop  being  shod. 

On  the  evidence  the  learned  Judge  found  the  defendant 
guilty  of  negligence,  and  gave  judgment  for  the  plaintiff. 

The  learned  Judge  held  tliat  scienter,  i.e.,  a  knowledge 
on  the  part  of  the  defendant  that  the  stallion  had  kicked  on 
a  previous  occasion,  was  not  a  necessary  element  of  the  plain- 
tiff^s  case:  that  the  defendant  was  negligent  in  leading 
another  horse  within  reach  of  the  stallion's  hind  feet  without 
taking  precaution  to  avoid  the  danger  of  his  kicking  by  rea- 
son of  the  common  knowledge  of  persons  accustomed  to  horses 
that  stallions,  though  in  a  sense  domestic  animals,  are  dan- 
gerous. 

I  supplement  the  reasons  and  authority  upon  which  he 
based  his  judgment  by  the  decision  in  an  j^merican  case, 
Hammond  v.  Melton,  42  111.  App.  186. 

"  The  owner  of  a  domestic  animal  is  bound  to  take  notice 
of  the  general  propensities  of  the  class  to  which  it  belongs 
and  must  anticipate  and  guard  against  them  if  of  a  nature  to 
cause  injury,  for  he  necessarily  knows  that  the  act  will  be 
committed  if  opportunity  offers.  So  the  keeper  of  a  stallion 
is  bound  to  take  notice  of  the  well  known  propensities  of 
stallions  in  general  and  to  use  such  degree  of  care  to  avoid 
injury  from  such  propensities  as  the  nature  of  the  cast  may 
reasonably  require;  but  he  is  under  no  obligation  to  guard 
against  injuries  which  he  has  no  reason  to  expect  from  the 
animal,  either  on  account  of  the  propensities  of  stallions  in 
general  or  some  disposition  of  the  individual  animal  of  which 
he  has  notice.'^ 

I  would  aflSrm  the  decision  on  the  ground  stated  by  the 
learned  Judge  and  dismiss  the  appeal  with  costs. 

Stuart,  J. : — This  is  an  appeal  from  a  judgment  of  His 
Honour  Judge  Winter  whereby  he  gave  judgment  for  the 
plaintiff  for  $350  damages  and  costs. 

The  defendant  is  a  blacksmith  whose  ordinary  occupation 
consists  along  with  other  work  in  shoeing  horses  for  cus- 
tomers. The  plaintiff  had  brought  four  horses  into  the  de- 
fendant's shop  to  be  shod.  While  they  were  in  the  building 
a  stallion  belonging  to  one  Thompson  was  brought  in  to  be 
shod.  The  work  upon  the  plaintiff's  horses  was  completed 
and  it  became  necessary  to  remove  them  in  order  to  make  way 
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for  other  animals.  The  defendant  or  his  servants  proceeded 
to  lead  the  f onr  animals  out  a  door  into  a  yard  and  in  doing 
60  they  led  them  pest  the  stallion.  At  this  time  another 
eervant  of  the  defendant  was  occupied  in  shoeing  the  stallion 
and  had  one  of  his  feet  lifted  up.  Three  of  the  plaintifPs 
horses  got  past  safely,  but  just  as  the  fourth  was  going  past 
the  man  working  at  the  stallion,  having  finished  with  its 
foot,  let  it  down  and  instantly  the  stallion  wheeled  and  kicked 
the  fourth  horse  then  going  past  and  injured  it  so  that  it  died. 

The  learned  trial  Judge  said  in  concluding  his  judgment 
'^  that  he  thought  that  the  defendant  had  omitted  to  exercise 
proper  and  reasonable  care  in  leading  the  plaintiff's  horse 
out  of  the  smithy  within  reach  of  the  stallion's  hind  feet  and 
in  not  taking  some  precaution  to  restrain  the  stallion  while 
he  was  being  shod.^' 

It  seems  fairly  well  established  in  the  evidence,  and  from 
reading  the  reasons  for  judgment  I  think  the  trial  Judge 
found  that  the  stallion  was  not  standing  directly  parallel  to 
the  wall  in  which  the  door  was  and  that  his  hind  feet  were 
therefore  not  directly  towards  the  horses  as  they  were  led 
past,  but  that  he  was  standing  rather,  though  perhaps  not 
entirely,  parallel  to  the  line  along  which  the  horses  were 
being  led. 

Now,  although  the  trial  Judge  apparently  finds  that  the 
negligence  consisted  in  two  separate  things,  I  have  come  to 
the  conclusion  that  whatever  negligence  is  to  be  charged 
against  the  defendant  must  after  all  rest  largely  though  per- 
haps not  entirely  upon  the  last  of  the  two  grounds  mentioned. 

The  matter  will  be  made  clearer  as  it  presents  itself  to 
niy  mind  if  we  consider  what  the  position  would  have  been  if 
the  plaintiff  had  hired  his  horse  out  to  some  third  party  who 
iinder  this  bailment  was  bound  to  exercise  reasonable  care 
and  if  this  third  party  had  taken  them  to  be  shod,  and  had, 
^r  the  shoeing  was  finished,  led  them  himself  past  the 
Btallion,  so  that  the  defendant's  servants  had  nothing  to  do 
)^th  the  leading  them  past  at  all.     Would  that  third  party, 
^  he  had  seen  the  stallion  standing  there  being  shod  with 
one  foot  up  in  the  hands  of  the  blacksmith,  have  been  guilty 
of  omitting  to  exercise   reasonable   care   in   doing   so?    I 
asgume  that  he  knew  merely  that  the  animal  was  a  stallion 
*^d  knew,  if  he  thought  of  it  at  all,  as  much  as  the  black- 
smith, about  the  time  being  the  breeding  season,  which  was 
a  matter  to  which  some  importance  seemed  to  be  attached 
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in  80  far  as  the  diBposition  of  the  animal  was  concerned.  In 
my  opinion  such  a  person  would  not  have  been  chargeable  in 
such  circumstances  with  negligence.  I  think  he  could  not 
reasonably  have  been  expected  to  appreciate  that  there  would 
have  been  any  danger  in  leading  the  horses  past  a  stallion 
that  appeared  to  be  standing  quietly  enough  and  moreover 
had  one  foot  held  up  by  a  workman. 

So  that  I  think  after  all  the  real  basis  of  any  charge  of 
negligence  against  the  defendant  must  be  the  fact  that  he 
was  then  in  charge  of  the  stallion,  and  should,  so  it  may  be 
urged  and  was  decided  by  the  trial  Judge,  have  taken  pre- 
caution to  prevent  him  injuring  horses  properly  brought 
within  possibility  of  physical  contact  with  him.  Of  course 
being  at  the  same  time  bailee  of  both  horses,  it  was  open  to 
him  to  avoid  injury  either  by  taking  better  control  of  the 
stallion  or  if  he  so  choose  as  an  alternative,  by  keeping  the 
other  horses  in  his  charge  away  from  the  stallion.  And  this 
is  Ao  doubt  really  what  the  learned  trial  Judge  meant.  But 
after  all  I  think  it  is  obvious  that  the  real  basis  of  liability, 
if  any,  must  be  his  obligation  as  bailee  of  the  stallion,  or 
perhaps  one  should  say  as  bailee  of  both  animals  and  not 
merely  as  bailee  of  the  one  injured.  . 

Being  both  bailee  of  the  stallion  and  also  of  the  plaintiff's 
horses,  he  would  owe  a  greater  duty  to  the  plaintiff  in  respect 
of  control  of  the  stallion  than  he  would  to  a  man  who  had 
control  of  his  own  horses  and  to  this  extent  the  fact  that  the 
defendant  was  a  bailee  of  the  plaintiff's  animal  is  a  material 
one  to  be  considered. 

It  was  contended  by  counsel  for  the  appellant  that  it  is  a 
case  in  which  "scienter''  must  be  alleged  and  proved.  I 
think  this  argument  is  based  on  some  misapprehension.  The 
statement  of  claim  alleges  that  "  while  they  ,(i*c->  ^be  plain- 
tiff's horses)  were  thus  in  the  defendant's  charge,  the  said 
defendant  negligently  placed  a  stallion  alongside  of  tiie  horses 
owned  by  the  plaintiff,  &c."  Now,  I  have  no  doubt  that  the 
appellant's  contention  would  be  right,  the  plaintiff  had  t- 
tempted  to  meet  liability  upon  some  especial  peculiarity  of 
the  individual  stallion  itself  from  all  other  stallions.  The 
directions  of  "  scienter  "  as  I  understand  it,  is  not  applicable 
at  all  to  the  general  characteristics  of  a  certain  class  of 
animals.  It  refers  to  a  particular  characteristic  of  a  par- 
ticular animal.  The  reference  in  the  claim  to  the  stallion 
"  being  a  vicious  one  "  was  not,  I  take  it,  intended  as  any- 
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thing  more,  or  at  least  should  not  be  treated  as  against  the 
defendant,  as  anything  more,  than  a  mere  explanation  of 
how  the  animal  happened  to  kick  and  not  as  stating  any 
special  ground  of  liability. 

With  regard  to  wild  animals,  a  person  keeping  them  is 
liable  at  all  events.  With  regard  to  tame  animals  he  is,  of 
course,  liable  for  any  damage  they  do  through  his  negligence 
.sabject,  of  course,  to  local  statutes  and  rules  as  to  animals 
nmning  at  large  and  as  to  fences.  Also  as  a  very  especial 
ground  of  liability,  the  owner  of  a  particular  animal,  belong- 
ing to  the  domestic  class,  which  is  known  to  him  to  have  a 
vicious  habit,  is  liable,  if  in  consequence  of  its  vicious  pro- 
pensity, and  as  an  exercise  of  it  it  injures  any  one.  But 
aside  from  wild  animals  and  tame  animals  within  the  par- 
ticular case,  a  vicious  propensity,  there  can  be  no  liability 
except  for  negligence,  but  in  arriving  at  the  standard  of  rea- 
sonable care  to  be  applied,  of  course,  the  general  char- 
acteristic of  the  particular  class  of  animal  in  question,  which 
a  defendant  in  control  of  it  must  be  held  to  have  knowledge, 
or  to  be  taken  into  account. 

It  seems  clear  that  persons  in  the  position  of  the  defend- 
ant who  take  into  their  charge  horses  or  animals  belonging 
to  different  persons  and  keep  them  in  close  proximity  to  each 
other  are  obliged  to  use  reasonable  care  to  see  that  they  do 
not  injure  each  other.  This  would  apply  to  liverymen, 
blacksmiths,  &c. 

The  case  was  tried  by  His  Honour  Judge  Winter,  sitting 
as  a  Judge  of  fact  and  therefore  as  a  jury  and  it  was  for 
him  to  decide  whether  the  standard  of  reasonable  care  had 
been  observed.  In  a  clear  case  where  the  facts  are  not  in 
dispute  it  is  of  course  open  to  this  Court  to  reverse  a  finding 
of  an  omission  to  take  reasonable  care  and  to  adopt  a  stan- 
dard of  its  own  because  we  have  power  to  make  references  of 
fact,  but  I  think  this  power  should  be  exercised  only  where 
we  can  say  that  the  trial  Judge  was  clearly  and  obviously 
wrong.  Though  I  have  some  little  doubt  whether  too  high 
a  standard  may  not  have  been  adopted  by  the  learned  trial 
Judge,  I  am  unable  to  conclude  that  he  really  was  too  exact- 
ing in  regard  to  the  duty  of  the  defendant  and  I  therefore 
think  we  ought  not  to  interfere  with  the  view  he  took. 

It  was  stated  that  the  parties  were  really  friendly  and 
wanted  a  decision  upon  the  law  as  to  the  defendant's  liability. 
But  aside  from  the  question  of  scienter  the  parties  got  no 
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decision  on  law  except  an  application  of  the  well  known  doc- 
trine of  reasonable  care.^  The  decision  of  the  trial  Judge 
and  of  this  Court  will  be  no  precedent  which  a  jury  at  least 
would  be  bound  to  follow  if  they  were  trying  a  similar  case 
in  the  future.  They  would  be  at  liberty  to  apply  their  own 
standard  of  resonable  care. 

The  appeal  should  be  dismissed  with  costs. 
Scott  and  Simmoxs,  JJ.,  concurred  in  result. 

Appeal  dismissed. 


ALBEKTA. 

December  18th^  1914. 

supreme  court — appellate  division. 

CANADIAN  PACIFIC  BAILWAY  v.  WATTS. 

Carriers  —  Consignor  and  Consignee  —  Receipt  of  Ooods  — 
Freight  Charges — Liability  for — Inference  of  New  Con- 
tract to  Pay — Ownership  of  Ooods — Agency, 

The  consignor  of  goods  is  primarily  liable  for  the  freight  charges. 

The  consignor  remains  liable  notwithstanding  that  a  railway  oomr 
pany  has  delivered  the  goods  witihottt  demanding  the  freigbt  <diarge8 
from  the  conngnee. 

It  is  ft  question  of  fact  to  be  determined  by  reference  to  the 
particular  case  whether  the  receipt  of  the  goods  by  the  consignee 
creates  a  new  contract  to  pay  the  freight  charges  in  considei«tion  of 
the  railway  company  giving  ap  its  lien. 

No  evidence  of  such  a  new  contract  is  to  be  inferred  where  the 
railway  company  knows  that  the  consignee  at  the  time  received  tihe 
goods  as  agent  for  tftie  owner. 

An  appeal  from  the  trial  judgment  in  favour  of  plaintiffs 
in  an  action  for  freight  charges  on  goods  shipped  to  the  de- 
fendant who  received  them  as  agent  for  the  consignor. 

The  appeal  was  heard  hy  Scott,  Stuart,  Beck,  and 
Simmons,  JJ. 

John  Bamett,  for  the  defendant,  appellant. 
G.  A.  Walker,  for  the  plaintiffs,  respondents. 
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Beck^  J.: — The  plaintiff  sues  for  $373.76,  the  freight 
charges  npon  goods  shipped  by  the  International  Harvester 
Co.  at  Hamilton,  Ontario,  to  the  defendant  at  Inniafaily 
Alberta,  in  April,  1911. 

The  "  way-hill "  stated  the  freight  charges  to  be  $373.76 
and  indicated  in  the  proper  column  that  the  sum  was  to  be 
collected.  On  the  arrival  of  the  goods  and  the  way  bill,  the 
agent  at  Innisfail,  following  the  usual  custom,  made  out  an 
'' expense  bill.''  In  doing  so,  he,  by  mistake,  noted  in  the 
appropriate  column  that  the  freight  had  been  prepaid.  A 
drayman,  in  whose  favour  the  railway  company  had  a  stand- 
mg  order  authorising  him  to  receive  all  goods  shipped  to  the 
defendant,  received  the  goods  in  question  and  receipted  for 
them  on  the  27th  April,  1911,  and  delivered  them  to  the  de- 
fendant. According  to  the  usual  custom,  the  defendant  as 
consignee,  would  receive  a  copy  of  the  expense  bill  and  ap- 
parently they  did  receive  such  a  copy  either  directly  or 
through  the  draymen. 

This  is  virtually  everything  of  substantial  importance 
established  at  the  conclusion  of  the  plaintiff's  case.  I  think 
the  plaintiff  had  made  out  no  case  against  the  defendant. 

The  evidence  brought  out  during  the  case  for  the  defence 
shewed  some  additional  facts. 

The  defendants  were  "  agents  for  the  International  Har- 
vester Company."  They,  were  "  just  agents — ^holding  them  " 
(the  goods)  "as  factors."  The  custom  between  the  com- 
pany and  the  agents  appears  to  have  been  that  the  agents 
were  expected  to  pay  the  freight.  If  they  felt  unable  to  do 
so,  they  would  telegraph  the  company  to  that  effect  and  the 
company  would  pay  the  freight  charging  the  agents  a 
straight  five  per  cent,  on  the  amount  of  the  freight  for  doing 
80.  The  amount  of  the  freight  would  be  taken  into  account 
between  the  company  and  the  agents  on  settlement  between 
them  whether  the  particular  goods  had  actually  been  sold 
or  not.  A  settlement — 'but  not  a  final  settlement — was  ar- 
rived at  between  the  company  and  the  agents  in  the  fall  of 
1911 ;  a  final  settlement  in  the  spring  of  1913.  The  defen- 
dants did  not  act  as  agents  or  otherwise  for  the  company 
during  the  selling  season  of  1912;  they  did  so  in  1913  but 
not  since.  The  evidence  does  not  shew  how  the  item  of 
freight  in  question  was  treated  in  the  account  relating  to 
the  settlement.  I  should  suppose  that  neither  having  paid 
it,  it  did  not  appear  in  these  accounts  at  all.     On  the  occa- 
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Bion  of  the  settlement  in  iiie  spring  of  1912,  the  company 
took  over  the  goods,  or  such  of  them  as  remained  on  hand, 
comprised  in  the  shipment  in  respect  of  which  the  claim  for 
freight  is  now  made. 

I  do  not  think  that  anything  said  by  witnesses  on  behalf 
of  the  defendant  assists  the  plaintiffs  case.  I  think  that  the 
International  Harvester  Company  is  clearly  liable  for  the 
amount  of  the  freight  in  question,  but  that  the  defendants 
are  not.  • 

After  examining  a  number  of  authorities  I  find  that  the 
law  applicable  to  the  case  is  succinctly  stated  in  26  Hals- 
bury's  Laws  of  England,  tit :  "  Shipping  &  Navigation,'*  pp. 
291  et  seq.  "  The  person  who  is  primarily  liable  for  the  pay- 
ment of  freight  is  the  shipper  of  the  goods.  His  liability 
exists  independently  of  any  charter  party  or  bill  of  lading. 
Since  in  the  absence  of  anything  to  shew  the  contrary  a  con- 
tract to  pay  freight  is  to  be  implied  from  the  mere  fact  that 
he  has  placed  the  goods  upon  another's  ship  for  the  purpose  of 
being  carried  to  their  destination.  It  is  therefore  unneces- 
sary to  take  into  consideration  the  actual  ownership  of  the 
goods.  The  shipper  is  equally  liable  to  pay  freight  although 
he  never  owned  the  goods  at  all  but  shipped  them  solely  on 
behalf  of  a  third  person  unless  the  facts  of  the  case  shewed 
that  he  acted  to  the  knowledge  of  the  ship-owners  as  agent 
only,  in  which  case  the  person  on  whose  behalf  he  acted  is  in 
reality  the  shipper  and  liable  for  the  freight  accordingly. 
(Sec.  400). 

'^Nor  is  his"  (the  shipper's)  "liability  taken  away  by 
the  insertion  of  a  term  in  the  bill  of  lading  expressly  pro- 
viding for  payment  of  the  freight  by  the  person  who  takes 
delivery  of  the  goods.  Such  a  term  is  inserted  for  the  bene- 
fit of  the  ship-owner,  who  is  thereby  entitled  to  withhold 
delivery  until  payment;  it  is  not  intended  to  exonerate  the 
shipper  from  liability.  Its  effect  is  merely  to  give  the  ship- 
owner an  option  to  demand  from  the  person  to  whom  he  de- 
livers the  goods.  He  is  not  as  against  the  shippers,  bound 
to  exercise  his  option  and  the  shipper  remains  liable,  not- 
withstanding that  the  shipowner  has  delivered  the  goods 
without  demanding  payment  of  the  freight  from  the  con- 
signee."    (Sec.  401.) 

"The  consignee  is  not  liaible,  as  such,  to  pay  freight 
since  he  is  not  a  party  to  the  contract  of  carriage.  Where 
there  is  a  bill  of  lading  in  which  he  is  named  as  consignee, 
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or  which  has  been  endorsed  to  him^  he  is  by  statute  (Bills 
of  Lading  Act^  1855,  18  &  19  Yk.  ch..lll,  Imp.)  expressly 
made  liable  to  pay  freight  as  if  he  were  a  party  to  the  con- 
tract contained  in  the  bill  of  lading,  provided  that  the  pro- 
perty in  the  goods  has  passed  to  him.     His  statutory  lia- 
bility, however,  depends  upon  his  ownership  of  the  goods 
and  does  not  arise  where,  though  he  is  named  as  consignee 
in  the  bill  of  lading  or  where  he  becomes  endorsee  tiiereof, 
the  property  in  the  goods  does  not  pass    to    him  thereby. 
Such  a  consignee  is  an  agent,  whose  duty  it  is*  to  take  de- 
livery on  behalf  of  the  owner  of  the  goods.    Since,  however, 
the  shipowner  has  a  right  to  withhold  delivery  until    the 
freight  has  been  paid,  the  receipt  of  the  goods  by  tiie  con- 
signee in  such  a  case,  though  it  does  not  itself  create  any  ob- 
ligation to  pay  freight,  may  amount  to  evidence  of  a  new 
contract  of  carriage,  whereby  ihe  consignee,  in  consideration 
of  the  shipowner  giving  up  his    lien,    agrees    to   pay    the 
freight     Whether  this  new  contract  exists  or  not  is  a  ques- 
tion of  fact  to  be  determined  by  reference  to  the  circum- 
stances of  the  particular  case.     The  conduct  of  the  con- 
signee and  in  particular  his  previous  dealings  with  the  ship- 
owners and  perhaps  his  usual  course  of  business  must  be 
such  as  to  lead  to  the  inference  that  his  receipt  of  the  goods 
was  in  pursuance  of  the  new  contract  and  not  merely  in  dis- 
charge of  his  duty  to  his  principal.     Though  the  receipt  of 
the  goods  may,  in  the  absence  of  any  explanation,  be  sufiB- 
cient,  no  such  inference  is  to  be  drawn  where,  at  the  time 
when  the  consignee  received  the  goods,  he  was  known  by  the 
shipowner  to  be  acting  as  agent  for  the  owner  and  the  de- 
livery was  made  to  him  in  that  capacity."     (Sec.  404). 

One  of  the  older  cases  to  which  reference  may  be  made 
is  Domett  v.  Beckford  (1833),  6  Bam  &  Adel.,  521;  39  R. 
R.  559. 

The  defendants  are  not  shewn  to  have  been  the  pur- 
chasers of  the  goods  or  otherwise  the  owners  of  them.  The 
evidence  is  to  the  (Contrary.  It  appears  too  that  the  defen- 
dants, by  reason  of  the  plaintiffs'  mistake,  supposed  that  the 
freight  charges  had  been  prepaid.  There  could  therefore 
have  been  no  intention  on  the  part  of  either  the  railway 
company  or  the  defendants  which  could  properly  found  any 
inference  that  the  defendants  were,  by  receiving  the  goods, 
undertaking  a  liability  to  pay  the  freight  or  that  the  rail- 
way company  was  consciously  releasing  their  lien.    There 
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is  no  evidence  beyond  what  I  have  noted  on  whieh  to  gronnd 
any  new  contract  on  the  part  of  the  defendants  either  ex- 
press or  implied. 

In  the  Court  below  the  judgment  was  given  for  the  plain- 
tiff. For  the  reasons  I  have  indicated  I  think  the  appeal 
should  be  allowed  with  costs  and  judgment  entered  dismis- 
sing the  action  with  costs. 

Scott,  Stuabt,  and  Simmons,  JJ.,  concurred  in  the  re- 
sult. 

Appeal  Mowed. 


ALBEBTA. 

Stuart,  J.  Decembbr  7th,  1914. 

CHAMBERS. 

GREAT  WEST  PERMANENT  LOAN  CO.  v.  JONES. 

Mortgage — Foreclosure — Whole  Amount  of  Mortgage  Not 
Due  —  Form  of  Order  Nisi  —  Sale  Free  From  Encum- 
brances  or  Subject  to  Mortgage — Discretionary  Power  of 
Court. 

In  foredosuK  prooeedingi  by  a  mortgagee  where  the  whole 
amount  of  the  mortgage  ie  not  due  the  mortgagee  is  not  entitled  aa 
a  matter  of  right  to  an  order  nisi  directing  that  upon  default  in 
payment  of  the  amount  'found  to  be  'due  the  property  shall  be  eold 
subject  to  the  amounts  which  will  not  have  sccrued  due  upon  the 
mortgage  at  the  date  of  sale.  The  Court  may  order  a  sale  free 
from  encumbrances  or  in  its  discretion  when  settling  the  conditions 
direct  the  sale  to  be  subject  to  the  mortgage. 

Bovill  V.  Endle,  [18961   1  Ch.  648,  referred  to. 

Application  by  plaintiff  for  an  order  nisi  in  foreclosure 
proceedings. 

George  H.  Ross,  K.C.,  for  plaintiff. 
A.  B.  Mackay,  for  defendant. 

Stuart,  J. : — This  is  an  application  by  a  plaintiff  mort- 
gagee in  foreclosure  proceedings  for  the  usual  order  nisi. 
The  whole  amount  of  the  mortgage  is  not  yet  due  and  the 
plaintiff  brought  its  action  merely  upon  a  default  in  pay- 
ment of  an  instalment. 
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The  contest  is  over  the  point  whether  or  not  tne  order 
should  direct  that,  upon  failure  to  pay  the  amount  found 
due  within  the  time  limited^  the  property  should  be  odd 
subject  to  the  amounts  which  will  not  have    accrued   due 
upon  the  mortgage  at  the  date  of  the  sale.  The  plaintiff  con- 
tends that  it  has  a  right  to  ask  that  only  the  amount  then 
due  for  principal,  interest  and  costs  be  realized  and  that  the 
purchaser  at  the  sale  be  asked  to  assume  the  balance  yet  to 
accrue  upon  the  mortgage.  The  alternative  is  that  the  Court 
might  order  the  whole  property  to  be  sold  and  the  plaintiff 
thus  forced  to  accept  in  full  its  principal  accrued  interest 
and  costs. 

It  is  important  to  observe  that  it  is  not  a  question  of 
what  the  conditions  of  sale  ought  to  be  in  the  particular 
case  because  though  the  Court  might  have  the  power  against 
the  wish  of  the  plaintiff  to  order  a  sale  on  such  terms  as 
would  force  it  to  accept  its  full  principal,  interest  and  costs 
it  does  not  follow  that  it  might  not  appear  more  beneficial 
to  both  parties  that  such  a  sale  as  the  plaintiff  insists  upon 
should  be  directed.     The  point  raised  is:  Can  the  plaintiff 
insist  on  such  a  sale    or  can  the  Court  force  upon  the  plain- 
tiff a  sale  on  such  terms  as  will  necessitate  its  accepting  its 
money  in  full  ? 

The  nK>rtgage  contains  an  acceleration  clause,  but  the 
plaintiff  has  not  taken  advantage  of  it,  and  is  therefore  not 
forced,  for  any  such  reason  as  appeared  in  Cruso  v.  Bond,  1 
Ont  R.  384,  to  accept  its  full  principal,  interest  and  costs. 
In  Bell  and  Dunn  on  Mortgage  at  page  83  it  is  said: 
''Where,  however,  a  mortgagee  takes  proceedings  to  enforce 
his  security  he  cannot  refuse  to  accept  payment  of  the  whole 
amount  of  principal  and  interest  even  although  part  of  it 
has  not  yet  matured.    But  if  his  proceedings  are  confined  to 
protecting  his  security  he  cannot  be  compelled  to  accept  pay^ 
ments  of  moneys  not  yet  due  as  the  right  to  aocelerate  pay- 
ment for  default  is  at  the  option  of  the  mortgagee." 

The  cases  cited  as  authority  for  this  are  unfortunately 
cases  dealing  with  chattel  mortgages;  but  in  Ex  parte 
Wickens,  [1898]  1  Q.  B.  at  p.  548,  one  of  the  cases  cited,  A. 
L  Smith,  L. J.,  said :  '*  It  has  been  painted  out  that  where 
a  mortgagee  has  entered  into  possession  or  taken  other  steps 
for  the  purpose  of  realizing  his  security  the  Court  has  juris- 
diction upon  payment  of  the  debt,  the  interest  then  due, 
*nd  the  costs,  to  order  the  security  to  be  given  up." 


132  THE  WESTERN  LAW  REPORTER,  [yoL.  30 


The  rule  seeniB  to  4)6  that  this  right  accrues  to  the  mort- 
gagor where  proceedings  are  taken  to  enforce  the  security 
before  the  whole  amount  has  become  due  and  that  even  eobrj 
into  possession  is  a  sufficient  taking  of  proceedings  to  create 
the  right  in  the  mortgagor.  Bovill  v.  Endle,  [1896]  1  Ch. 
648. 

If  IMs  is  80  it  must  follow  a  fortiori  that  the  Court  maj 
order  a  sale  of  the  property  free  from-  the  encumbrance. 

It  is  clear  that  it  is  only  right  that  a  mortgagee  should 
be  subject  to  this  rule.  He  has  no  power  of  sale  himself. 
He  is  asking  the  Court  to  interfere,  to  put  its  hands  upon 
the  mortgagor's  property  and  to  sell  it  at  public  auction. 
Clearly  he  cannot  ask  the  Court  to  split  up  his  debt^  to 
realize  now  a  part  of  it  out  of  the  property  and  allow  the 
remainder  to  stand  against  it  although  such  a  course  might 
appear  detrimental  to  the  interests  of  the  mortgagor.  He 
is  asking  to  have  his  security  enforced.  Then  he  must  be 
content  to  take  the  money  and  all  the  money  for  which  the 
security  was  given. 

But  it  is  still  open  to  the  Court  in  its  discretion  when 
fixing  the  conditions  of  sale  df  it  appears  to  be  the  best 
course  to  pursue  in  the  interest  of  the  parties  to  order  that 
the  sale  shall  be  subject  to  the  mortgage.  That  is  a  ques- 
tion to  be  decided  when  the  conditions  of  sale  are  fixed.  The 
order  for  the  present  will  be  that  upon  default  the  property 
or  a  competent  part  thereof  be  sold  under  the  direction  of  a 
Judge. 
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ALBEETA. 

^ALSH,  J.  Deoembek  4th,  1914. 

TRIAL. 

^iiKlELiS    V.    THE   IMPERIAL  BANK  OP  CANADA. 

Bonlfs  and  Banking — Banker  and  Customer — Relations — 
Right  to  Combine  Accounts — Trust  Account — Right  to 
Charge  Cheque  on  Trust  Account  Against  Private  Ac- 
cdfani — SeUoff. 

Plaintiff  had  to  fiia  credit  with  defendant  hank  a  private  ae* 
oannt  of  $1,544.35  and  a  trnst  account  of  $501.61.  Plaiudff  alone 
had  the  right  to  ^raw  cheques  on  the  trust  account.  A  cheque  for 
$'^  on  the  trust  account  was  presented,  paid  and  debited  to  the 
priTate  account.     Both  accounts   were  subsequently   closed. 

PlaintiJS  claimed  to  recover  the  sum  of  $750  on  the  ground  that 
defendiukt  bank  had  no  right  to  charge  this  sum  against  his  privale 
account. 

J7el42,  that  the  relations  of  banker  and  customer  being  debtor 
and  creditor,  the  banker  has  power  to  combine  two  private  accounts 
and  to  consider  the  balance  as  the  amount  due  to  the  customer. 

Held,  also,  that  a  banker  has  no  right  to  set  off  a  balance 
to  the  credit  of  a  customer  as  trustee  against  a  debit  in  his  private 
capacity. 

Held,  also,  that  the  method  adopted  by  the  bank  in  this  case 
was  an  improper  one,  inasmuch  as  the  $601.01  to  the  credit  of  the 
trust  account  should  have  been  exhausted  and  then  the  rijirht  of  the 
bank  to  set  off  the  over-draft  of  $248.39  on  the  trust  account  As- 
serted against  plaintiff. 

Held,  also,  that  plaintiff  was  personally  liable  to  the  defendant 
company  on  the  trust  account  and  that  therefore  defendant  com- 
pany was  entitled  to  set  off  this  liability  against  funda  held  to  the 
plaiiitiff*8  personal  credit. 

Action  to  recover  $750  amount  of  a  cheque  on  plain- 
tiflPg  trust  account  alleged  io  have  been  wrongfully  charged 
against  bis  private  account. 

P.  W.  Griffiths,  for  plaintiff. 

James  Short,  K.C.,  and  G.  H.  Ross,  K.C.,  for  defendant. 

Walsh,  J.: — The  plaintiff,  W.  C.  Daniels,  in  May  of 
this  year  opened  a  deposit  account  with  the  defendant  at  its 
Calgary  branch,  the  account  being  in  the  name  of  *'  W.  C. 
Daniels,  in  trust."  He  was  the  managing  director  of  the 
Aetna  Investment  Trust  Company  and  this  account  was 
opened  by  him  for  the  carrying  on  through  it  of  his  banking 
business  as  such  managing  director.    He  says  that  when  he 
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opened  this  account,  he  explained  these  facts  to  the  defen- 
dant's manager  and  this  is  not  denied;   In  June  he  opened  a 
deposit  account  of  his  own  at  the  same  oflBce  and  there  was 
on  the  12th  of  June  to  his  credit  in  this  account  the  sum  of 
$1,644.36.    On  this  day  a.  deposit  of  $1,174.67  was  made  to 
the  credit  of  the  trust  account,  making  the  amount  then  to 
the  credit  of  that  account  $1,338.61,  as  shewn  by  the  ledger 
although  as  a  matter  of  fact  the  real  credit  balance  was  but 
$1,238.61.     This  deposit  was  made  up  in  part  of  a  cheque 
drawn  by  the  plaintiff  upon  the  trust  account  on  the  10th 
of  June  in  favour  of  one  Hole,  which  had  by  subsequent  en- 
dorsement found  its  way  back  to  the  plaintiff,  who  thus  be- 
came the  holder  of  his  own  cheque,  which  he  deposited  in 
this  way  to  the  credit  of  this  trust  account.    The  deposit  of 
$1,174.57  was  first  entered  in  the  ledger  to  the  credit  of  the 
trust  account  and  before  the  $750  cheque  which  formed  a 
part  of  it  reached  the  ledgerkeeper  for  entry  to  the  debit  of 
the  samel  account.     Another  cheque  drawn  against  it  for 
$737  had  been  charged  up  and  the  real  credit  balance  of 
$1,238.61  had  been  thereby  reduced  to  $501.61,  so  liat  there 
were  not  suflScient  funds  to  the  credit  of  the  account  for  the 
payment  of  the  $750  cheque.    The  ledgerkeeper,  thereupon, 
without  any  notice  to  or  consent  of  the  plaintiff,  charged  it 
up  against  the  plaintiff's  personal  account,  thereby  reducing 
the  amount  to  the  credit  of  that  account   to   the   sum   of 
$794.35.     This  balance  was  subsequently  withdrawn  by  the 
plaintiff  and  the  account  closed.     No  one  but  the  plaintiff 
had  authority  to  sign  cheques  drawn  against  the  trust  ac- 
count.    The  cheque  in  question  and  the  $737  cheque  above 
referred  to  were  signed  by  him.    The  trust  account  has  also 
since  been  closed.     The  plaintiff  sues  now    to    recover  the 
above  sum  of  $750  which  he  claims  the  defendant  still  owes 
him  as  it  had  no  right  to  charge  the  trust  cheque  for  that 
amount  against  his  private  account.     The  relation  between 
a  bank  and  its  customer  is  primarily  that    of   debtor   and 
creditor.    This  was  settled  as  long  ago  as  1848  by  the  House 
of  Lords  in  Foley  v.  Hill,  2  H.  L.  0.  p.  2S.    The  bank  be- 
comes a  debtor  to  the  customer  for  sums  which  pass  to  the 
credit  of  his  current  account.     The  property  in  the  money 
so  deposited  passes  to  the  bank  and  the  customer's  right  is 
to  have  repayment  of  the  debt  thus  created  upon  demand. 
If  the  customer  has  two  or  more  accounts  in  his  own  right 
with  the  same  bank,  it  is  undoubtedly  entitled  in  the  ab- 
sence of  agreement  to  the  contrary  to  combine  them  and  to 


1914]        DANIELS  V.  IMPERIAL  BANK  OF  CANADA.  135 

consider  the  balance  resulting  from  this  combination  as  the 
amount  really  owing  from  the  one  to  the  other.  If,  how- 
ever, one  of  the  accounts  in  the  customer's  name  is  to  the 
knowledge  of  ibe  bank  a  trust  account,  the  right  to  combine 
it  with  the  customer's  personal  account  does  not  exist  in  the 
bank.  In  other  words,  there  is  no  right  to  set  o£F  against  a 
balance  standing  to  the  credit  of  the  customer  as  a  trustee 
a  sum  standing  to  his  debit  in  his  private  capacity.  Abun- 
dant authority  for  these  propositions  is  to  be  found  in  such 
cases  as  Bailey  v.  Finch,  L.  R.  7  Q.  B.  34,  Ex  parte  Morier,  12 
Ch.  D.  491,  Gamett  v.  McKewan,  L.  R.  8  Ex.  10,  Bucking- 
ham V.  London,  &c.,  12  T.  L.  R.  70,  Union  Bank  of  Aus- 
tralia V.  Murray-Aynsley,  [1898]  A.  C.  693,  Greenwood  v. 
Williams,  11  T.  L."^R.  56,  Ex  parte  Adair,  24  L.  T.  R.  198, 
ftc. 

If,  therefore,  these  two  accounts  had  been  the  plaintiffs 
in  his  own  right  no  question  could  have  arisen  as  to  the  right 
of  the  defendant  to  combine  them  for  the  purpose  of  strik- 
ing a  balance  and  thus  covering  the  overdraft  created  by 
this  cheque  in  the  account  against  which  it  was  drawn. 
Neither  is  there  any  doubt  that  if  the  cheque  in  question 
had  been  drawn  against  the  plaintiffs  private  account  creat- 
ing an  overdraft  in  it,  the  defendant  would  have  had  no 
right  to  combine  that  account  with  the  trust  account  so  that 
the  balance  to  the  credit  of  the  latter  account  might  have 
been  available  to  wipe  out  the  overdraft  in  the  personal  ac- 
count. The  facts,  however,  do  not  bring  the  case  within 
either  of  these  propositions  but  constitute  rather  the  con- 
verse of  them. 

Sir  John  Paget  in  the  second  edition  of  his  work  on  the 
law  of  banking,  says  at  p.  307 :  "  Either  by  right  of  lien  or 
set-off,  a  banker  appears  entitled  to  retain  a  credit  balance 
on  a  purely  private  account  against  overdraft  on  any  other 
account  for  which  the  customer  is  personally  liable,  though 
by  reason  of  being  earmarked  or  even  fiduciary,  the  latter 
account  is  exempt  from  lien  or  combination.  Reasonable 
notice,  mnst,  of  course,  be  given  before  so  doing  and  cheques 
previously  dravm  must  be  honoured.*' 

No  authority  is  given  for  this  proposition  nor  have  I 
been  able  to  find  any.  In  fact  after  a  careful  reading  of 
the  authorities  I  have  been  unable  to  find  the  report  of  any 
case  in  which,  a  condition  created  by  facts  of  the  character 
of  those  which  are  in  evidence  here  has  been  under  consider- 
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ation.  I  am  of  the  opinion  that  the  defendant  had  not  the 
right  to  do  what  it  did  in  the  way  in  which  it  did  it.  I  can- 
not understand  upon  what  principle  it  acted  in  charging  up 
against  one  account  a  cheque  drawn  against  an  entirely  dif- 
feret  account  Its  proper  course,  I  think,  was  to  have 
debated  the  trust  account  with  the  amount  of  this  cheque 
and  then  asserted  its  right  to  payment  of  the  overdraft  by 
the  plaintiff.  There  was  to  the  credit  of  the  trust  account 
$501.61,  which  could,  in  this  manner,  have  been  applied  on 
this  $750  cheque,  leaving  but  $248.39  of  an  overdraft  for 
which  the  defendant  might  have  tried  to  hold  the  plaintiff 
liable.  This,  however,  is  perhaps  but  a  matter  of  book- 
keeping for  in  practice  it  would  have  been  worked  out  just 
as  it  has  under  the  plan  adopted  by  the  defendant.  If  the 
plaintiff  would  have  been  liable  to  the  defendant  under  the 
plan  above  suggested  for  the  above  sum  of  $248.39,  he  would 
in  addition  have  been  liable  to  it  for  the  amounts  subse- 
quently charged  against  the  trust  account,  the  net  amount 
of  which  was  $501.01,  making  in  all  a  liability  for  this 
same  sum  of  $750,  though  this  liability  would  have  been  in 
a  different  form  and  created  by  a  different  method  than  ttiat 
adopted  by  the  defendant. 

It  comes  down  in  my  judgment  to  the  question:  Was 
the  plaintiff  personally  liable  to  the  defendant  for  the  in- 
debtedness of  the  trust  account  to  it  whether  that  indebted- 
ness was  represented  by  this  cheque  for  $750  or  by  the  over- 
draft of  $248.39,  and  the  subsequent  debits  as  I  have  worked 
them  out.  If  he  was,  the  defendant  has  the  right  to  set  off 
that  liability  against  the  balance  of  $750,  which  without  the 
charging  up  of  this  cheque  the  defendant  undoubtedly  owed 
him.  In  other  words,  even  if  the  defendant  had  not  the 
right  to  combine  the  accounts  for  the  purpose  of  working 
out  in  that  way  the  plaintiff's  liability  of  $750,  it  would 
have  the  right  to  say  that  while  it  owed  the  plaintiff  $650 
on  his  private  account,  he  owed  it  $750  on  the  other  account 
and  his  right  to  set  that  off  against  his  claim  would  not  be 
disputed.  Was  he  then  liable  to  the  defendant  in  respect  of 
the  undoubted  indebtedness  to  the  defendant  on  trust  ac- 
count? 

I  am  of  the  opinion  that  he  was.  He  was  the  customer 
of  the  bank  in  respect  of  the  transactions  carried  on  through 
the  medium  of  the  trust  account.  It  was  with  him  alone  and 
in  and  on  his  name  that  the  defendant  was  dealing.    It  was 
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by  his  hand  alone  that  the  cheques  drawn  on  this  aooonnt 
▼ere  signed.    It  was  his  act  which  created  tiie  indebtedness 
of  the  tmst  account  to  the  defendant.      The    cheque   for 
$750  in  the  hands  of  a  holder  other  than  Hie  bank  would 
^doabtedly  have  involved  the  plaintiff  in  liability  to  such 
holder  if  there  were  not  funds  to  the  credit  of  the  aocount 
for  its  payment,  for  the  words  "  in  trust  '*  written  after  his 
signature  would  not  have  relieved  him  from  the  personal  lia- 
bility otherwise  attaching  to  him  as  drawer  of  the  cheque. 
And  being  of  this  opinion,  I  must  hold  that  while  the  de- 
fendant owed  the  plaintiff  on  his  current  account  this  sum 
of  $750,  he  owes  the  defendant  $750  on  trust  account,  which 
it  is  entitled  to  set  off,  and  I  must  dismiss  this  action,  which 
I  do  with  costs. 


AIBEETA. 

Stuabt,  J.  December  8th,  1914. 

CHAMBERS. 

l^  Be  western  CANADIAN  FIRE  INSURANCE  CO., 
JOHN  CRAIG'S  CASE  AND  JESSIE  CRAIG'S 
CASE. 

Company-Tissue    of    Shares — Irregularities — Lidbilities    of 

Contributories — Who  Are, 

m 

The  fact  that  «  company  begins  to  do  business  before  it  is 
l^suly  entitled  to  do  so.  does  not  relieve  contributories  In  the  wind- 
»?-np  proceedings. 

.  Persons  who  agree  to  take  shares  in  a  company  are  coutri^u- 
tonet  and  liable  as  such  in   winding-up  proceedings. 

A.  L.  Smith,  for  the  company. 
D.  J.  Broomfield,  for  the  Craigs. 
H.  D.  Mann,  for  contributories. 

Stuart,  J. : — In  view  of  the  principles  laid  down  in 
^indley's  Law  of  Companies,  vol.  2  at  pp.  1066  and  1067, 
*Dd  in  the  cases  there  cited,  particularly  Challing's  case 
«ind  Hare's  case,  I  think  a  good  deal  of  the  argument  which 
^aa  presented  to  me  on  behalf  of  the  Craigs  is  really  irre- 
levant.   It  must  be  remembered  that  the  company  which  is 

^t-  XXX.  W.UB.  NO.  3—10+ 
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now  in  Liquidation  is  the  company  which  was  incorporated 
by  the  Provincial  Statutes,  viz. :  Chapter  24  of  the  Statutes 
of  1910,  second  session.  There  can  be  no  doubt  as  to  the 
validity  of  that  statute  and  therefore  no  doubt  of  the  legal 
and  eftectual  incorporation  of  the  company  which  is  now  in 
liquidation.  There  can  be  no  doubt  that  the  company  was 
entitled  to  make  an  issue  of  shares.  There  can  also  be  no 
doubt  that  in  respect  of  any  shares  issued  by  that  company, 
there  is  no  possibility  of  having  any  recourse  to  the  provi- 
sions of  the  Companies'  Ordinance  with  a  view  to  question- 
ing the  propriety  of  the  proceedings.  By  the  statute  in 
question,  only  certain  specified  provisions  ot  the  Companies 
Ordinance  are  mad3  applicable  to  this  company  and  these 
provisions  relate  entirely  to  the  question  of  inspection  by 
the  Lieutenant-Governor  in  Council.  This  statute  contains 
a  large  number  of  provisions  relating  to  the  method  of  or- 
ganizing and  carrying  on  the  business  of  the  company, 
many  of  which  are  quite  inconsistent  with  the  provisions  of 
the  Companies'  Ordinance.  In  my  opinion,  therefore,  if  it 
can  be  found  that  there  has  been  made  an  agreement  be- 
tween the  company  incorporated  by  the  statute  and  which 
is  now  in  liquidation  and  an  alleged  contributory  that  the 
latter  should  take  shares  in  the  company,  there  can  be  noth- 
ing more  to  be  said.  No  authorities  were  quoted  to  me  to 
Mphodd  the  contention  that  merely  because  the  company 
may  have  begun  to  do  business  before  it  was  legally  entitled 
to  do  so,  therefore,  persons  who  have  made  agreements  to 
take  shares  in  the  company  may  be  relieved  and  struck  oflf 
the  list  of  contributories  in  the  winding-up  proceedings.  It 
would  be  strange,  indeed,  if,  merely  because  the  company 
had  commenced  to  do  business  before  it  was  legally  entitled 
to  do  so  and  in  doing  this  business  had  incurred  obligations, 
these  creditors  should  be  prevented  from  looking  to  the  per- 
sons who  had  subscribed  for  the  shares  in  the  company  to 
get  satisfaction  of  their  claim. 

The  only  questions  therefore  so  far  as  the  present  al- 
leged contributory  is  concerned  is  this:  Did  they  make  an 
agreement  to  take  shares  in  the  company?  With  respect  to 
the  bulk  of  the  shares  in  question,  it  appears  to  me  quite 
unnecessary  to  go  back  of  the  shares  register  and  the  share 
certificates.  It  is  admitted  that  on  the  15th  of  March,  1911, 
John  Craig  made  application  for  one  hundred  and  five 
shares  in  the  present  company.    Apparently  this  application 


1914]      ly  RB  WESTKBN  CAS  AD  I  AN  FIRE  INS.  CO,  I39 

was  made  on  behalf  of  Jessie  Craig,  but  however  that  may 
be,  Mrs.  Craig  does  not  deny  that  on  the  10th  of  April,  1911, 
share  certificates  were  issued  to  her  for  one  hundred  shares 
and  that  she  had  retained  them  ever  since.  She  made  no 
repudiation  of  iiiem  and  only  now  when  the  company  is  in 
liquidation,  does  she  make  any  attempt  to  repudiate  the 
ownership  of  them.  In  my  opinion  those  shares  must  be 
treated  as  being  really  in  existence  and  in  the  circumstances 
Mrs.  Craig  must  be  held  to  at  least  having  impliedly  agreed 
to  take  them  because  of  her  receipt  of  the  share  certificates, 
and  her  omission  to  reject  or  to  return  them  in  any  way. 

Then  with  respect  to  John  Craig,  I  think  the  same  may 
be  said,  at  least,  regarding  the  one  hundred  shares.     It  is 
true  that  certificates  for  only  eight  shares  are  produced  as 
baring  come  from  his  possession,  but  it  appeared  in  the  evi- 
dence, at  least,  that  is  the  inference  which  I  think  must  be 
made  from  what  is  stated,  that  an  additional  certificate  for 
twenty  shares  had  been  issued  to  him,  that  he  had  trans- 
ferred these  to  Brown,  but  the  transfer  had  not  been  regis- 
tered.   I  think,  therefore,  it  must  be  assumed  that    John 
Craig  did  receive  share  certificates  for  one  hundred  shares 
in  the  company  and  I  think  it  must  be,  therefore,  held  that 
he  impliedly  at  least  agreed    to    take  these    one'  hundred 
shares.     He  never  repudiated  the  issue  to  him    of    tiiese 
f'hares,  but  retained  these  certificates. 

With  regard  to  the  remaining  ten  shares,  there  seems  to 
^  a  little  obscurity  as  to  the  exact  position. 

The  situation  is  tiiis:  there  had  been  a  previous  com- 
pany incorporated  under  the  company^s  ordinance,  called 
the  Western  Canadian  Fire  Insurance  Co.,  Ltd.  John  Craig 
had  applied  for  one  hundred  and  five  shares  in  that  com- 
pany of  $100  each  and  he  had  apparently  paid  in  cash  one 
half  of  the  amount  and  had  given  a  mortgage  and  some 
notes  or  a  note  for  the  balance.  The  statute  incorporating 
^he  present  company  provided  for  a  merger,  by  meatus  of 
certain  procedure,  of  the  old  company  with  the  company  now 
in  liquidation.  The  application  to  the  new  company  of  the 
15th  of  March,  1911,  for  one  hundred  and  five  shares  was 
niade  by  John  Craig,  apparently  for  the  purpose  of  getting 
"Js  wife,  Jessie  Craig,  an  equal  amount  of  stock  in  the  amal- 
gamated company  to  that  already  held  by  him  and  that  ap- 
plication contains  upon  it  the  following  clause:  *'and  I 
hereby  assign  one  half  the  amount  paid  on  my  present  hold- 
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ings  in  payment/'  The  idea  apparently  was  that  he  and  his 
wife  should  each  hold  the  same  amount  of  stock  in  the  pre- 
sent company  and  that  the  payments  made  by  him  on  the 
old  stock  should  be  divided  and  one  half  of  it  be  allocated 
to  the  new  stock.  For  some  reason  or  other,  which  was  not 
very  clearly  explained,  Mrs.  Craig  was  only  allotted  one 
hundred  shares  in  the  present  company  and  certificates  for 
only  that  number  were  issued  to  her,  while  John  Craig  was 
entered  in  the  share  register  of  the  new  company  for  one 
hundred  and  ten  shares,  with  respect  to  which  the  sum  of 
$5,500  was  stated  to  have  been  paid.  Upon  the  whole,  I 
think  that  the  proper  inference  to  draw  is  that  Mrs.  Craig 
must  be  taken  to  have  agreed  to  take  one  hundred  and  five 
shares  in  the  present  company.  It  was  admitted  that  John 
Craig  made  the  application  on  the  15th  of  March,  1911,  on 
her  behalf,  and  as  the  present  company  had  really  taken 
over  all  the  assets  of  the  old  company,  it  seems  to  me  that 
they  must  be  treated  as  having  agreed  to  the  appropriation 
of  one  half  the  amount  previously  paid  by  Craig  himself  on 
his  shares  and  as  a  partial  payment  upon  the  shares  given 
Mrs.  Craig.  Mrs.  Craig  is  entered  on  the  share  register  of 
the  present  company  for  one  hundred  shares  and  $5,000  is 
expressed  as  having  been  paid.  I  think  the  proper  disposi- 
tion of  the  matter  is  to  direct  a  rectification  of  the  share 
register  so  that  Mrs.  Craig  will  appear  as  the  holder  of  one 
hundred  and  five  shares  and  John  Craig  will  also  appear 
as  the  holder  of  one  hundred  and  five  shares.  Neither  John 
Craig  nor  Mrs.  Craig  gave  any  evidence  and  in  the  absence 
of  any  explanation  or  objections  from  them,  I  think  that  I 
am  entitled  on  such  evidence  as  I  have  to  make  the  infer- 
ence that  Craig  did  agree  to  take  not  only  one  hundred 
shares  in  the  new  company,  but  one  hundred  and  five  shares. 
He  was  a  director  of  the  company,  or,  at  least,  acted  as 
such,  and  I  think  that  I  have  enough  evidence  before  me  to 
justify  the  inference  that  what  was  done  was  done  with  his 
knowledge  and  consent,  and  he  must  therefore  be  taken  to 
have  agreed  to  it.  The  exact  amount  which  should  be 
treated  as  having  paid  on  these  shares  is  not  explained,  but 
it  appears  in  the  share  register  that  $5,500  has  been  paid 
on  John  Craig's  one  hundred  and  ten  shares  and  $5,000  for 
Mrs.  Craig's  one  hundred  shares.  I  think  this  has  probably 
arisen  from  some  misapprehension  and  the  $500  should  be 
divided  and  that  John  Craig  should  be  credited  with  $5,250 
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and  Mrs.  Craig  with  the  same  amount.  This  would  leave 
the  liquidator  open  to  proceed  upon  the  securities  given  by 
Jolin  Craig  in  respect  of  the  amount  unpaid  upon  the  orig- 
iBal  one  hundred  and  five  shares. 

One  argument  addressed  to  me  was  that  Mrs.  Craig  got 
no  consideration  for  her  one  hundred  and  five  shares  be- 
cause the  assets  of  the  old  company  had  not  been  transferred 
to  the  present  company  in  the  way  provided  by  the  statute, 
bnt  it  was  not  disputed  that  the  present  company  was 
in  possession  and  control  and  enjoying  all  the  assets  of  the 
old  company,  whatever  tiiey  were,  and  I  cannot  see  that  this 
objection  can  be  upheld. 

I  refer  especially  to  Hare's  Case,  L.  K.  4  Ch.  503,  and 
Challis's  Case,  L.  R.  6  Ch.  266.    J^ith  respect  to  Stace  & 
Worth's  Case,  L.  R  4  Ch.  682,  it  is  to  be  observed  that  tho 
agreement  which  was  necessary  to  sustain  the  amalgamation 
there  in  question  was  held  to  be  wholly  void.     That  case 
does  not  touch  upon  the  present  circumstances;    we    have 
beie,  as  I  pointed  out,  a  company  validly  incorporated  and 
entitled  to  issue  shares  in  which  I  have  held  that  Craig  has 
agreed  to  take  one  hundred  and  five  shares  and  Mrs.  Craig 
also  has  agreed  to  take  the  same  amount.    In  this  view  of 
the  case  any  illegality  on  the  merger  cannot  be  material  in 
so  far  as  the  present  proceeding  is  concerned.    It  might  be 
material  if  the  shareholders  were  to  ask  the  liquidators  to 
dispute  the  liability  of  the  present  company  on  the  debts  of 
the  old  company  on  the  ground  that  the  merger   had    not 
heen  properly  carried  out,  but  that  question  is  not  now  be- 
fore me. 

In  view  of  what  I  said  in  the  beginning,  the  question  of 
the  prospectus  is  not  material  at  all.    There  is  no  provision 
ill  the  present  statute  requiring  a  prospectus  of  the  present 
company  to  be  issued.     In  as  much  as  it  was  intimated  to 
me  that  in  the  course  of  the  liquidation  and  with  respect  to 
other  contributories,   some  questions    of    misrepresentation 
would  be  likely  to  arise,  I  would  suggest  that  counsel  in- 
tending to  raise  this  objection  should  consider  very  care- 
fnlly  the  decisions  in  Oakes  v.  Turquand,  L.  E.  2  H.  L.  325, 
Kempt  V.  Freehold  Land  &  Brick  Making  Co.,  L.  R.  3  Ch. 
(CA.)  493. 

I  think  the  Craigs  should  also  pay  the  liquidator's  costs 
of  the  hearing  of  their  cases. 
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ALBEBTA. 

Stuart,  J.  Novbkbbr  17th,  1914. 

TRIAL. 

WOLVERTON  v.  BLACK  DIAMOND  OIL  FIELDS  LTD. 
AND  THE  COAUNGA  SYNDICATE. 

Company  —  Shares  —  Contract  —  Damages  —  Company's 
Refusal  to  Transfer  Shares  —  Measure  of  Damages  — 
Binding  Contract  to  Purchase — Costs. 

The  CoalinRa  Syndicate  was  composed  of  three  directors  of  tfae 
company  and  the  wife  of  one  of  them.  The  Syndicate  were  owners 
of  a  fund  of  250,000  shares  of  $1  each  in  the  company  out  of  wliich 
10,000  shares  were  issued  to  plaintiff  in  consideration  of  agreeing  to 
become  a  director  in  the  company.  He  subsequently  decided  not 
to  become  a  director  and  returned  the  10,000  to  Buck,  one  of  the 
Syndicate,  who  handed  him  2,000  shares  back  in  consideration  of 
serrices.  Plaintiff  subsequently  bad  a  purchaser  for  1,000  of  th^se 
shares.  The  company  then  demanded  the  2.000  back  and  instructed 
their  agents,  The  Trusts  and  Guarantee  Company  I/imited.  not  to 
register  the  transfer  of  any  of  the  2,000  shares  on  the  ground  that 
he  had  obtained  them  by  fraud,  t.e.,  on  the  representation  that  be 
would  become  a  director  of  the  company.  The  company  alleged  that 
the  shares  belonged  to  the  Coalings  Syndicate. 

Action  for  a  declaration  as  to  the  ownership  of  the  shares  and  for 
damages. 

Held,  on  the  evidence  that  the  shares  were  the  property  of  plain- 
tiff. 

Held^  that  he  was  entitled  to  damages  against  tbe  company  for 
its  refusal  to  permit  the  transfer  to  the  extent  </f  $1,350,  being  the 
difference  between  ^e  purchase  price  of  the  sale  thus  blocked  and 
the  price  of  the  shares  at  the  date  of  the  action. 

Held,  that  it  was  immaterial  that  tihere  was  no  binding  contract 
between  plaintiff  and  purchaser. 

Where  added  defendants  actively  defended  an  action  costs  were 
given  against  them,  as  well  as  against  the  defendant. 

An  action  brought  for  a  declaration  as  to  the  ownership 
of  shares  and  for  damages  against  a  company  refusing  to 
register  transfer. 

0.  T.  Jones,  K.C,  for  plaintiflf. 
A.  A,  McGillivray,  for  defendant. 

Walsh,  J. : — I  am  satisfied  that  the  plaintiflf's  version  of 
the  facts  is  the  true  one.  All  of  the  witnesses  who  spoke  of 
the  events  upon  which  the  plaintiffs  right  to  the  shares  in 
question  hinges  are  interested  in  the  outcome  of  this  litiga- 
tion.   As  between  the  plaintiff  and  the  defendants'  equally 
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interested  witness^  Buck,  the  evidence  of  the  former  impressed 
me  much  the  more  favourably.  Miss  Earl,  an  equally  inter- 
ested witness  of  the  defendant,  did  not  in  my  judgment  add 
much  by  her  evidence  to  the  strength  of  the  defence^  It 
lacked  certainty  and  precision.  The  story  she  tells  of  the 
plaintiff's  intention  as  expressed  to  her  of  returning  the  shares 
certificate  might  as  well  relate  to  a  time,  as  he  says  it  does, 
before  he  returned  the  other  certificate  as  to  a  date  later 
than  that.  Her  evidence  upon  this  point  on  re-examination 
did  not  remove  the  impression  created  upon  my  mind  by  her 
crosB-examination  that  she  was  unable  to  say  with  certainty 
whether  this  conversation  took  place  before  or  after  the 
occasion  when  the  plaintiff  alleges  that  the  gift  was  made. 
The  hcts  outside  of  these  sworn  to  by  these  wihiesses  strongly 
support  the  plaintiff's  contention.  The  certificate  for  the 
8,000  shares  was  cancelled  by  resolution  of  the  directors  of 
the  defendant  company  and  the  plaintiff  was  by  another  reso- 
lution of  the  directors  entered  in  the  register  as  owner  of  the 
shares  in  question.  These  resolutions  were  passed  some 
months  after  the  plaintiff  had  returned  the  certificate  for  the 
8.000  shares  and  had  been  given,  as  he  claims,  the  other  2,000 
shares.  It  may  perhaps  be  that  the  last  mentioned  resolu- 
tion was  passed,  as  Buck  says  it  was,  to  have  the  record  of 
its  shares  complete  and  to  have  some  irregularities  in  the 
conduct  of  the  company's  business  in  this  respect  cured,  but 
1  am  satisfied  that  if  the  facts  with  respect  to  these  2,000 
shares  had  been  as  Buck  now  says  they  were,  a  very  different 
resolution  from  that  which  was  passed  would  appear  on  the 
hooks  of  the  company.  Three  out  of  the  four  members  of 
the  syndicate  were  directors  of  the  company  and  they  all 
took  part  in  the  passing  of  the  above  mentioned  resolution. 
The  other  member  of  the  syndicate  is  the  wife  of  the  defend- 
ant Buck.  Upon  these  facts  I  do  not  see  how  any  question 
can  arise  as  to  the  right  of  the  defendant  Buck  as  manager 
of  the  syndicate  to  give  these  shares  to  the  plaintiff  although 
it  is  quite  true  that  the  plaintiff  realized  that  he  should 
return  these  certificates  to  the  syndicate  when  he  decided 
not  to  become  a  director  of  the  defendant  company,  it  is 
equally  true  that  he  had  done  more  work  for  the  company  in 
connection  with  its  properties,  work  which  the  witness  Kip- 
ling described  as  being  of  great  value  and  there  was  nothing 
unreasonable  in  the  gift  of  these  shares  which  then  had,  T 
^ancy,  but  little,  if  any,  market  value.     I  find  therefore  that 
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the  plainti£F  was  the  owner  of  these  shares  in  April,  1914, 
when  he  was  refused  the  right  to  transfer  them  and  he  is  en- 
titled to  judgment  accordingly. 

I  think  the  defendant  company  is  liable  to  him  in  dam- 
ages to  the  amount  of  $1,350  for  its  wrongful  refusal  to  per- 
mit the  transfer  of  1,000  of  these  shares  to  a  purchaser,  being 
the  difference  between  the  purchase-price  on  the  sale  thus 
blocked  and  the  present  market  value  of  these  shares.  The 
evidence  satisfies  me  that  a  sale  of  1,000  shares  at  a  net  price 
to  the  plaintiff  of  $1,500  was  prevented  by  the  wrongful  act 
of  the  defendant  company  in  refusing  to  record  the  transfer 
of  them  in  its  books.  It  is  true  that  there  was  no  binding 
contract  for  their  purchase,  but  the  purchaser  was  at  the 
transfer  office  pursuant  to  an  appointment  made  for  the  pur- 
pose of  closing  the  deal  and  I  am  satisfied  that  it  was  not 
consummated  only  because  of  the  act  of  the  company's  agent 
acting  upon  the  instructions  of  its  directors  in  preventing  it. 

The  plaintiff  is  entitled  to  his  costs.  The  members  of  the 
syndicate  were  added,  I  suppose,  in  order  that  the  dispute 
between  them  and  the  plaintiff  as  to  ihe  ownership  of  these 
shares  might  be  determined  in  this  action.  They  have 
actively  defended  it.  The  personnel  of  the  syndicate  and  of 
the  company's  directorate  is  practically  the  same  and  the 
company's  refusal  was  doubtless  negotiated  by  the  syndicate. 
I  think  the  plaintiff's  judgment  for  costs  should  be  against 
the  added  defendants  as  well  as  the  company. 
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ALBERTA. 

Htndman,  J.  Dbgbhbxb  2nd,  1914. 

TBIAL. 

ALBEBTA  DRILLING  CO.  LTD.  v.  DOME  OIL  CO.  LTD. 

Contract — Company — Drilling  Contract — Covenant  to  Place 
Equipmeni  on  Site  Free  of  Debt,  Lien  or  Encumbrance — 
Power  to  Seize  Equipment — Notice  of  Seizure  —  Inde- 
pendent  Covenant — Waiver — Substantial  Performance — 
Sections  63  and  6Sa  Companies  Ordinance — Oil  a  Minerai 
— Ultra  Tires. 

PUdndif  contracted  to  drill  two  oil  welhi  for  defendant,  payment 
for  the  first  weU  to  be  made  aa  follows:  $5,000  opon  the  execution 
of  the  agreement  and  $5,000  wiien  the  eqnipment  was  on  the  ffroond, 
such  payment  to  be  considered  as  an  advance  on  acconnt  of  the  drill- 
ing. The  first  $5,000  was  paid.  Defendant  had  Hie  right  to  stop  the 
driUing  whereapon  it  was  to  pay  plaintiif  a  minimum  of  $10,000  for 
each  wen  so  stopped.  l%e  contract  also  empowered  defendant  to 
seise  the  eqnipment  and  complete  the  well  if  plaintiif  failed  in  the 
sobstantial  performance  of  any  agreement  -tiiereih,  and  plaintiif 
covenanted  to  place  its  eqnipment  on  the  ground  free  of  debt,  lien  or 
enoombrance.  l%e  eqoipment  was  placed  on  the  ground  free  of  any 
lien  or  encumbrance,  hut  defendant  knew  that  it  had  not  been  fully 
paid  for  and  permitted  plaintiff  to  drill  for  a  fortnight  when  it  seized 
the  equipment  and  served  a  notice  on  plaintiff  Iftiat  it  would  complete 
the  woriL 

The  reasons  alleged  at  the  trial  for  the  seizure  were  that  the 
nuudiinery  was  not  paid  for,  that  the  workmen  had  complained  of  not 
.  being  paid  and  that  the  work  was  not  proceeding  satidaotorily. 

ffeld,  that  the  reason  alleged  as  to  the  machinery  not  being  paid 
for  was  not  the  real  reason  for  the  seizure ;  iSiait  in  the  circumstances 
it  was  wrongful  but  was  equivalent  to  a  notice  to  cease  boring,  which 
entitled  plaintiff  to  $10,000  less  the  $5,000  already  paid ;  that  as  the 
second  well  had  not  been  commenced  and  for  other  reasons  no  claim 
could  be  made  as  to  that. 

ffeld,  also,  Hhst  the  covenant  to  place  the  equipment  on  the 
ground  free  of  debt,  Ac,  was  an  independent  covenant  and  had  been 
waived  by  defendant's  actions. 

Held,  that  as  no  time  for  commencing  operations  was  mentioned 
a  reasonable  time  was  intended. 

Held,  also,  that  defendant  should  have  given  plaintiff  a  notice 
pointing  out  specifically  its  default  and  giving  it  a  fixed  and  reason- 
able time  to  remedy  same. 

Held,  also,  that  oil  is  a  mineral  and  plaintiff  being  properly 
incorporated  under  sections  63  and  63a  of  the  Companies  Ordinance 
the  contract  was  not  ultra  vires  of  plaintiff. 

Action  by  plaintiflf  to  recover  a  sum  of  $5,000  payable 
tmder  a  drilling  contract  when  the  drilling  equipment  to  be 
provided  by  plaintiff  was  on  the  drilling  site,  and  damages 
for  its  wrongful  seizure  by  defendant. 

A.  H.  Clarke,  K.C.,  and  H.  J,  Maber,  for  plaintiff. 
Clifford  T.  Jones,  K.C.,  and  G.  H.  Ross,  K.C.,  for  defend- 
ant. 

VOL.  XXX.  w.i^B.  wo.  3— 10a  » 
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Htndhan^  J. : — ^The  plaintiff  and  defendant  are  both  in- 
corporated under  the  Companies'  Act  with  non-personal  lia- 
bilily  under  the  provisions  of  sees.  63  and  63a  of  the  said 
Act.    The  defendant  company  being  the  holder  of  certain 
oil  claims  in  this  province  entered  into  an  agreement,  exhibit 
"  1,"  with  the  plaintiff  company  on  the  6th  of  July,  1914,  and 
it  was  agreed  that  the  pliantiff  company  would  drill  two  wells 
on  the  defendant's  holdings  at  such  places  as  might  be 
selected  by  defendants  each  to  a  total  depth  of  2,500  feet  at 
the  price  of  $8.50  per  foot  and  500  feet  further  if  requested 
by  defendants  at  the  price  of  $10  per  foot.     Payments  in 
respect  of  the  first  well  were  to  be  made  as  follows :  $5,000 
upon  the  execution  of  the  agreement  and  $5,000  when  the 
equipment  was  on  the  ground,  such  payment  to  be  considered 
as  an  advance  on  account  of  the  drilling.    It  was  provided 
as  to  payment  that  75  per  cent,  of  the  amount  due  for  foot- 
age should  be  payable  to  the  plaintiff  for  each  500  feet  at  the 
defendant's  office  in  Calgary,  but  that  nothing  should  be  paid 
until  the  amount  earned  should  exceed  $10,000  above  men- 
tioned.   The  25  per  cent,  to  be  payable  on  the  completion  of 
the  work  in  a  manner  satisfactory  to  the  company.    The 
second  well  was  to  be  paid  for  at  the  rate  of  75  per  cent,  of 
the  cost  of  footage  drilled  on  completion  of  every  500  feet 
and  balance  on  completion  of  well,  approved  and  accepted  by 
the  company,  provided  always  in  case  of  each  well  that  in  tiie 
event  of  the  company  requesting  the  contractor  to  stop  drill- 
ing, which  the  company  may  do  at  any  time  in  its  sole  discre- 
tion, before  a  depth  of  2,500  feet  has  been  reached,  that  the 
company  will  pay  the  contractor  a  minimum  of  $10,000  for 
the  drilling  of  each  well  so  stopped.    The  defendant  com- 
pany was  to  furnish  the  derrick,  standard  rig  and  rig  irons 
completely  erected  according  to  specifications  of  the  contrac- 
tor, and  it  was  admitted  at  the  trial  that  the  defendant  did  not 
furnish  everything  as  called  for  by  the  agreement  and  that 
the  plaintiff,  at  defendant's  request,  completed  the  derrick, 
and  that  the  plaintiff  was  entitled  to  charge  and  be  given 
credit  for  the  sum  of  $142.50  on  this  account.     This,  there- 
fore, disposes  of  paragraph  3  of  the  statement  of  claim. 

The  first  $5,000  was  paid  prior  to  the  date  of  the  agree- 
ment, leaving  $5,000  to  be  paid  when  machinery  was  on  the 
ground. 

No  particular  time  was  stated  in  the  document  for  the 
conmiencement  of  operations,  so  it  must  be  assumed  that  a 
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reasonttble  tijne  was  intended.    There  is  no  doubt,  from  the 
evidence,  the  defendants  were  most  anxious  to  have  the  work 
proceeded  with   as  quickly  as  possible.     It  was,  however, 
their  duty  to  complete  the  derrick,  which  was  absolutely  neces- 
Baiy  before  the  drilling  could  begin.    They  left  plaintifb  to 
finish  this  and  according  to  the  evidence  the  derrick  was  com- 
pleted between  the  23rd  of  July  and  6th  or  7th  of  August, 
and  from  this  time  until  about  the  21st  of  August  drilling 
was  continued  with  interruptions  of  one  kind  and  another 
intervening  from  time  to  time  partly  due  to  the  fact  that 
the  plaintifib'  machinery  was  not  as  complete  as  it  should 
have  been.    However,  as  the  derrick,  etc.,  was  to  be  com- 
pleted by  the  defendants  and  drilling  could  not  be  begun 
before  it  was  ready,  I  think  it  is  only  proper  to  conclude  that 
no  delay  can  be  charged  against  plaintiffs  imtil  the  6th  or 
7th  of  August,  when  the  derrick  was  in  order.    Between  this 
time  and  the  21st  of  August  there  were  various  complaints 
by  the  defendants  on  account  of  delay  and  it  seems  that  the 
sand  and  gravel  formation  through  which  they  were  boring 
was  largely  the  cause.    It  was  found  to  be  caving  in  and  the 
casing  was  necessary   to  prevent  its  continuing  to  do  so. 
Under  the  agreement  defendant  was  to  supply  this  and  very 
Boon  after  they  were  notified  of  its  necessity  they  furnished 
it,  but  even  after  this  things  do  not  seem  to  have  prospered 
to  the  satisfaction  of  the  defendants,  and  on  the  21st  of 
August,  Phillips,  the  managing  director,  served  a  notice  on 
plaintiffs  the  material  part  of  which  is  as  follows : — 

'^  Take  notice  that  as  authorised  by  a  certain  agreement 
dated  the  6th  day  of  July,  1914,  between  the  Dome  Oil  Com- 
pany Ltd.,  non-personal  liability,  and  the  Alberta  Drilling 
Company  Ltd.,  non-personal  liability,  and  in  respect  of  the 
failure  of  the  said  Alberta  Drilling  Company  Ltd.,  to  imple- 
ment the  said  contract  I  have  this  day  seized  the  following 
drilling  equipment,  etc.,  .  .  .  the  property  of  the  said 
Alberta  Drilling  Company  Ltd.  .  .  .  and  further  take 
notice  that  the  Dome  Oil  Company  Ltd.,  non-personal  lia- 
bility, will  complete  the  work  in  terms  of  the  said  contract." 

Clanse  (10)  of  the  agreement  reads  in  part  as  follows: — 

"  It  is  further  agreed  and  understood  that  if  the  contrac- 
tor abandons  the  work  before  the  completion  of  either  well  to 
the  depth  of  2,600  feet  that,  as  provided  for  in  this  contract, 
or  fails  in  any  respect  in  the  substantial  performance  of  any 
of  the  agreements  herein  contained  the  company  shall  have 
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the  right  forthwith  and  without  notice  by  any  officer  or  agent 
of  the  company  to  seize  the  drilling  equipment  material, 
tools  and  appliances  owned  by  the  contractor  at  the  well  site 
and  to  complete  the  well.  In  such  event  any  costs  to  the 
company  above  the  submitted  prices  per  foot  shall  be  charged 
against  the  contractor,  and  profits  made  by  the  company  shall 
be  paid  to  the  contractor.  But  it  is  expressly  provided  that 
nothing  in  this  clause  shall  allow  the  company  to  seize  the 
drilling  equipment  of  the  contractor  for  any  delay  caused  or 
indirectly  caused  by  the  company,  its  agents,  or  servants,  and 
the  contractor  hereby  covenants  and  agrees  with  the  com- 
pany to  place  their  equipment,  materials,  tools  and  appliances 
on  the  ground  free  of  debt  and  of  all  and  every  lien  or  en- 
cumbrance and  so  to  keep  and  maintain  said  equipment,,  etc., 
etc.,  until  the  completion  of  this  contract,  and  not  to  sell  the 
same  until  this  contract  has  been  performed  in  every  respect 
by  the  contractor.    .    .    .*' 

At  this  stage  the  contractor  had  drilled  only  about  50 
feet,  which  was,  according  to  the  evidence,  a  poor  result. 

Phillips'  evidence  is  contradictory  and  unsatisfactory  as 
to  the  real  reason  for  seizure.  At  one  time  he  says  it  was 
because  the  machinery  was  not  fully  paid  for.  At  another 
time  he  says  the  two  reasons  for  it  were  the  complaint  of 
drillers  not  receiving  their  pay,  and  that  the  work  was  not 
proceeding  satisfactorily.  The  drillers  deny  that  they  com- 
plained, as  their  pay  at  that  time  was  not  due.  N'ow  it  is 
clear  from  the  evidence  that  the  company  had  all  along  been 
aware  of  the  fact  that  the  machinery  had  not  been  paid  for. 
Janse,  who  is  a  director  of  the  defendant  company,  is  also  a 
half  owner  in  the  Oarey  company,  which  sold  the  machinery 
to  plaintiff  and  to  whom  the  debt  was  owing.  Notwithstand- 
ing this  knowledge  on  defendants'  part  they  allow  the  plain- 
tiff to  proceed  and  after  seizure  use  the  same  machinery 
themselves.  They  raised  no  protests  at  these  dates  that  the 
debt  was  not  paid,  and  the  notice  does  not  mention  that  this 
was  a  cause.  My  opinion  is,  that  this  condition  was  waived 
by  the  actions  of  the  defendants  and  in  any  event  I  hold  that 
this  was  not  the  real  reason  for  the  seizure.  I  think  they 
considered  that  the  plaintiffs  were  not  proceeding  with  as 
much  dispatch  and  in  such  a  workmanlike  manner  as  they 
had  an  idea  they  should.  However,  as  no  particular  time  was 
mentioned  in  the  agreement  it  must  be  assumed  that  a  rea- 
sonable time  was  intended.  I  am  of  opinion  that  the  de- 
fendants acted  precipitately  in  the  matter,  and  instead  of 
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semng  as  they  did  should  have  given  the  plaintiffs  a  notice, 
either  verbal  or  in  writing,  pointing  ocit  specifically  their 
default,  and  giving  them  a  fixed  and  reasonable  time  in  which 
to  remedy  their  position.  It  was  hardly  fair  to  the  plaintiffs 
under  the  circumstances  to  have  their  machinery  seized  and 
the  work  taken  out  of  their  hands  so  abruptly,  giving  them 
no  opportunity  to  perform  their  contract. 

I  am  of  opinion  too  that  the  covenant  to  place  the  ma- 
chineiy  on  the  ground  free  of  debt,  etc.,  is  an  independent 
co?enant.  The  contract  says  that  the  second  $5,000  shall  be 
paid  when  machinery  is  on  the  ground.  As  a  matter  of  fact 
there  was  no  evidence  that  there  was  any  lien  or  encumbrance 
againgt  the  goods,  but  that  there  was  a  balance  owing  of 
$4,045. 

Some  evidence  was  given  at  the  trial  that  the  $10,000  was 
agreed  to  be  spent  in  payment  for  the  machinery,  but  this  is 
not  provided  for  in  the  written  contract,  which  must  govern. 

Phillips  states  that  a  reason  why  he  did  not  pay  the 
t^)000  was  because  the  money  was  assigned  to  the  Bank  of 
Commerce.  It  was  shewn  at  the  trial  that  the  amounts 
owing  by  plaintiff  to  the  Bank  of  Commerce  was  $1,090  and 
$4,045  to  the  Carey  Company  for  balance  on  machinery,  and 
ftat  the  $5,000  along  with  $142.50  was  sufficient  to  liquidate 
these  amounts. 

In  order  to  satisfy  defendants  of  their  intentions  with 
^rd  to  these  debts  the  plaintiffs  signed  orders  directing 
defendants  to  pay  their  claims  out  of  the  money  due  them, 
^en  the  accountant  of  the  plaintiffs  presented  these  to 
Phillips  he  put  him  off — ^telling  him  he  would  have  to  see 
his  solicitors  and  stating  it  could  not  be  fixed  up  till  "  Satur- 
day morning."  The  next  thing  plaintiffs  heard  was  that  the 
machinery  had  been  seized  and  the  work  stopped  so  far  as 
ttey  were  concerned.  If  defendants  had  accepted  and  paid 
these  orders  they  would  have  been  fully  protected  against 
^y  breach  by  the  plaintiffs  of  this  covenant.  I  am  of  opin- 
ion on  the  whole  evidence  that  the  defendants  had  no  right 
to  act  as  they  did  under  the  circumstances. 

As  to  the  question  of  damages,  however,  there  is  some 
difficulty  in  arriving  at  a  satisfactory  amount.  Under  the 
contract  the  defendants  undoubtedly  had  the  right  to  notify 
the  contractor  to  cease  operations  on  either  well  at  any  time, 
*nd  in  that  event  they  should  be  paid  at  the  rate  provided 
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according  to  the  depth  to  which  boring  had  progressed,  but 
not  less  than  $10,000  for  each  hole.  As  the  second  hole  had 
never  been  commenced  I  do  not  think  any  claim  can  be  made 
for  damagies  as  to  that.  In  my  view  it  was  not  intended 
that  there  should  be  any  allowance  unless  work,  to  some 
extent^  was  commeneced  on  the  second  bore.  The  wards  of 
the  contract  on  tiiis  point,  clause  (4),  are: — 

^'  Provided  in  the  case  of  each  well  that^  in  the  event  of 
the  company  requesting  the  contractor  to  'stop  drilling,' 
which  the  company  may  do  at  any  time  in  its  sole  discretion 
before  a  depth  of  2,500  feet  is  reached,  that  the  company 
will  pay  the  contractor  a  minimum  of  $10,000  for  the  drill- 
ing of  each  well  so  stopped." 

Now  the  $10,000  which  should  have  been  paid  at  the 
time  called  for  in  the  contract  was  to  be  applied  on  the  foot- 
age drilled  and  at  the  rate  of  $8.50  per  foot,  $10,000  would 
answer  for  1,176^2  f^^t.  Assuming  for  argument's  sake 
that  the  plaintiff  had  gone  to  a  depth  of  1,176^  feet,  and 
then  received  notice  to  cease  boring,  nothing  more  would 
have  to  be  paid  by  defendants,  as  the  $10,000  would  cover 
this.  The  facts  of  the  case  are,  however,  that  at  most  50 
feet  was  reached.  This  at  $8.60  per  foot  would  amount  to 
$425,  leaving  $9,575  still  unearned,  but,  under  the  terms  of 
the  contract,  the  eplaintiff  is  entitled  to  this  amount.  My 
view  is  that  the  action  of  the  plaintiff  amounts  to  a  notice 
to  cease  boring  which  entitles  plaintiff  to  a  minimum  of 
$10,000,  from  which  must  be  deducted  the  $5,000  already 
paid.  I  cannot  agree  with  the  contention  of  plaintiffs  that, 
in  addition  to  the  $5,000  still  owing,  it  should  also  receive 
$10,000.  I  find,  therefore,  that  the  plaintiffs  are  entitled  to 
be  paid  the  said  sum  of  $5,000  and  that  the  seizure  of  the 
machinery  was,  under  the  circumstances,  unwarranted.  I  do 
not  think  that  the  plaintiffs  are  entitled  to  very  heavy  dam- 
ages by  reason  of  the  wrongful  seizure  of  the  machinery.  Tf 
they  had  gone  on  boring  to  an  extent  which  would  exhaust 
$10,000  the  machinery  or  tolls  would  be  deteriorated  con- 
siderably in  value,  and  they  still  have  them,  after  boring  only 
a  short  distance.    I  therefore  fix  these  damages  at  $250. 

The  defendants  also  pleaded  that  oil  not  being  a  miner-il 
the  plaintiff  was  not  properly  incorporated  imder  sees.  63 
and  63a  of  the  Companies  Ordinance,  and,  therefore,  not 
entitled  to  enter  into  a  contract  such  as  the  one  sued  on,  and 
that  it  was  ultra  vires  the  company  on  this  ground.    I  find. 
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however,  under  the  authorities,  that  oil  is  a  mineral,  and  the 
company  might  properly  enter  into  such  a  contract. 

There  will,  therefore,  be  judgment  for  the  plaintiffs  for 
the  Bum  of  $5,392«50  with  costs,  including  the  costs  of  the 

injunction. 


SASEATCHEWAH. 

NOTBMBEB  28th,  1914. 
8UPBEME   COUBT   EN  BANC. 

STANDARD  CONSTRUCTION  CO.  v.  CRABB. 

Coinpan^ — Power  of  Managing  Director  to  bring  Action  in 
Name  of  dmipany — Authorization — Articles  of  Associa- 
iion— Implied  Authority — Special  Power — Delegation — 
Acquiescence — Right  of  Third  Party  to  Question  Validity 
of  Managing  Director's  Action  before  Repudiation  by 
Company — Costs — Solicitor  Issuing  Writ  without  Proper 
AiUhority  Liable  for — Evidence  —  Onus  on  Solicitor  to 
shew  Authority — Order  Staying  Proceedings. 

The  articles  of  association  of  a  company  provided  that  the  officers 
shoald  \»  a  president  and  a  general  manager,  a  vice-president,  and  a 
wcretary-treasarer ;  tliat  the  affairs  of  tlie  convpany  should  he  con- 
dooted  by  a  board  of  directors,  a  majority  of  said  directors  to  con- 
stitute a  qnomm.  At  a  shareholders*  meeting  a  managing-director  was 
ippointed. 

Held,  that  the  appointment  did  not  confer  upon  the  managing 
director  any  implied  authority  to  bring  an  action  in  the  name  of  die 
company,  the  office  of  managing-director  not  being  recognized  by  the 
articles  of  association. 

Held,  that  the  said  managing-director  could  not  bring  an  action 
in  the  name  of  the  company,  since  there  was  neither  special  power 
conferred  upon  (him  by  the  articles  of  association,  nor  delegation  by 
the  board  of  directors,  nor  acquiescence  by  the  board  or  shareholders 
in  the  exercise  by  him  dl  authority  to  initiate  actions  in  the  oom- 
ptuiy's  name. 

HopHn8  V.  Newspaper  Proprietary  Syndicate,  F 19001,  2  Ch.  349; 
Ho  Tung  v.  Man    On  Insurance  Co,,  [1902],  A.  C.  232:  referred  to. 

Where  a  solicitor's  rigtut  to  issue  a  writ  in  the  name  of  a  com- 
pany is  quecttioned,  the  onus  is  on  the  said  solicitor  to  shew  his 
ftothority.  It  is  not  sufficient  for  the  said  solicitor  to  shew  that  the 
writ  was  issued  on  insitructions  from  the  managing-director,  but  he 
nragt  also  shew  that  the  managing-director  had  authority  to  give  the 
instmcitiong,  or  that  the  board  of  directors  ratified  tois  action 
in  so  doing,  or  that  the  company's  lAiareholders  had  so  acquicesced 
therein  as  to  bind  the  company. 

Porter  v.  Eraser  (1913),  29  T.  L.  R.  91,  referred  to. 

Held,  that  the  validity  of  the  action  of  the  said  managing-director 
111  i;\vlnjr  instructions,  could  be  questioned  by  a  third  party,  even 
ilthonith  the  company  had  not  repudiated  the  said  action : 

Morse  v.  Durnford,  13  Ch.  D.  714:  Oerlinger  v.  Qibhs,  [1897],  1 
Ch.  479:  referred  to. 
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Held,  that  the  solicitors  who  issued  the  wrirt,  and  not  the  man- 
aging-director, must  pay  the  costs  of  the  defendant,  as  between  party 
and  party,  as  well  as  tfie  costs  of  appeal,  the  solicitors  having  a  rlgbt 
of  action  against  the  managing-director  for  the  costs  wtiich  they  had 
reasonably  been  pat  to  in  the  matter. 

La  Compaffne  de  MagviOe  v.  Whitelev,  [1906],  1  Ch.  788,  dis- 
tinguished. 

An  action  for  the  recovery  of  money  alleged  to  have  been 
taken  from  the  funds  of  the  plaintiff  company  by  defendant 
while  secretary-treasurer.  Upon  the  application  of  defend- 
ant the  Local  Master  refused  to  make  an  order  staying  the 
proceedings  in  the  action,  and  that  the  solicitors  issuing  the 
writ  do  pay  the  defendant's  costs  of  the  writ  and  of  the  appli- 
cation on  the  ground  that  the  writ  was  issued  without  the 
authority  of  the  plaintiff  company. 

An  appeal  from  the  order  of  Newlands,  J.,  in  Chambers, 
reversing  the  order  of  the  Local  Master,  and  staying  the  pro- 
ceedings in  the  action. 

The  appeal  was  heard  by  Haultain,  C.J.,  Lamokt, 
Brown^  and  Elwood,  JJ. 

T.  P.  Morton,  for  plaintiff,  appellant. 
Stevenson,  for  defendant,  respondent. 

The  judgment  of  the  Court  was  delivered  by 
Lamont,  J.: — The  plaintiff  company  was  incorporated 
in  April,  1911.  The  memorandum  of  association  was  signed 
by  N.  G.  Boggs  and  J.  P.  O'ljoary  of  Saskatoon,  and  A.  J. 
Adamson  of  Winnipeg.  From  the  date  of  the  incorporation 
of  the  company  until  this  action  was  brought  the  only  share- 
holders in  the  company  were  the  three  persons  above-men- 
tioned. They  were  also  the  directors  of  the  company.  The 
articles  of  association  provided  that  the  officers  of  the  com- 
pany should  be  a  president  and  general  manager,  a  vice- 
president,  and  a  secretary-treasurer.  At  the  shareholders' 
meeting  held  June  28th,  1911,  the  following  appointments 
were  unanimously  made:  President,  N".  6.  Boggs;  Managing 
Director,  J.  P.  O'Leaiy;  Secretary,  A.  E.  Venables.  There 
was  not,  so  far  as  the  material  before  us  shews,  any  delega- 
tion by  the  directors  of  the  powers  of  the  board  of  directors 
to  any  director  beyond  what  is  implied  by  his  appointment 
to  and  acceptance  of  the  office  of  president  or  managing  di- 
rector respectively.    In  June,  1914,  the  solicitors  issued  the 
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writ  herein  in  the  name  of  the  company  as  plaintiffs,  on  the 
instructions  of  J.  P.  O'Leaiy,  Managing  Director.  The 
claim  against  the  defendant  was  for  moneys  alleged  to  have 
been  taken  from  the  fnnds  of  the  company  by  the  defendant 
while  secretary-treasurer  of  the  company.  The  defendant 
made  an  application  to  the  Local  Master  for  an  order  stay- 
ing the  proceedings  in  the  action,  and  that  the  solicitors 
issuing  the  writ  do  pay  the  defendant's  costs  of  the  writ  and 
of  the  application,  on  the  ground  that  the  writ  was  issued 
without  the  plaintiff's  authority.  The  Local  Master  dis- 
missed Ae  application.  On  appeal  in  Chambers,  my  brother 
Newlands  reversed  the  order  of  the  Local  Master  and  stayed 
proceedings  in  the  action.  From  that  decision  this  appeal 
is  taken.  The  only  question  involved  is,  had  J.  P.  Olieaiy, 
as  managing  director,  authority  to  instruct  the  solicitors  to 
bring  this  action  against  the  defendant  in  the  name  of  the 
plaintiff  company? 

The  articles  of  association  provide  that  the  affairs  of  the 
company  shall  be  conducted  by  a  board  of  three  directors, 
and  that  a  majority  of  the  directors  shall  constitute  a  quorum. 
It  required,  therefore,  the  concurrence  of  two  directors  before 
the  company  could  act  in  its  corporate  capacity.  One  direc- 
tor alone  has  no  power  prima  facie  to  act  on  behalf  of  the 
company.  He  is  only  one  of  a  body  of  directors  in  whom 
collectively  the  management  is  vested.  Palmer's  Company 
Iaw,  5th  Ed.,  167 ;  Lindley  on  Companies,  6th  Ed.,  pp.  205 
and  206. 

It  was,  however,  argued  that  the  appointment  of  O'Leary 
as  managing  director  conferred  upon  him  an  implied  auth- 
ority to  bring  an  action  in  the  name  of  the  company.  As  to 
this  contention,  it  is  to  be  observed  that  the  office  of  manag- 
Jiig  director  is  not  one  recognized  by  the  articles  of  associa- 
^on.  Under  the  articles  the  office  of  president  and  manag- 
^^S  director  is  one,  and  O'Leary  was  the  first  president  and 
managing  director.  But  for  some  reason  which  does  not 
appear,  the  shareholders,  at  a  meeting  on  June  28th,  1911, 
^thont  amending  the  articles,  appointed  Mr.  Boggs  presi- 
dent and  O'Leary  managing  director,  and  from  that  date 
Mr.  O'Leary  was  styled  "managing  director."  There  is, 
however,  no  evidence  as  to  what  work  he  actually  did  as 
managing  director,  or  whether  he  did  any  work  at  all.  The 
^^mpany  were  engaged  in  extensive  building  operations,  but 
whether  Boggs  or  O'Leary  was  the  person  actually  directing 
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the  operations  of  the  company  does  not  appear. .  Assuming, 
however,  that  the  shareholders  did  amend  the  articles  by 
providing  for  a  managing  director,  and  assuming  that 
O'Leary  was  properly  appointed  managing  director,  would 
that  give  him  authority  to  bring  this  action  in  the  name  of 
the  company  ?  Under  the  circumstances  of  this  case  I  am  of 
opinion  it  would  not.  A  managing  director  is  only  an  ordin- 
ary director  entrusted  with  some  special  powers.  Hopkins 
v.  The  Newspaper  Proprietary  Syndicate,  [1900]  2  Ch.  349. 
These  special  powers  may  be  given  him  by  the  articles  of 
association  or  by  delegation  from  the  board  of  directors. 
(Table  A.-68),  or  perhaps  by  a  course  of  conduct  long  ac- 
quiesced in  by  the  shareholders :  Ho  Tung  v.  Man  On  Insur- 
ance Company,  [1902]  A.  C.  232.  Here  the  articles  of  asso- 
ciation did  not  give  the  managing  director  any  special  powers. 
Nor  has  it  been  shewn  that  there  was  any  delegation  of 
authority  by  the  board  to  O^Leary,  nor  any  acquiescence 
either  by  the  board  or  shareholders  in  the  exercise  by  him 
of  authority  to  institute  actions  in  the  company's  name. 
O'Leary,  therefore,  had  only  the  same  authority  as  either  of 
the  other  two  directors,  except,  I  take  it,  that  as  managing 
director  de  facto  it  would  be  his  duty  to  carry  out  the  in- 
structions and  the  policy  of  the  company  as  decided  upon 
by  the  board.  That  he  had  no  authority  of  his  own  motion 
to  institute  proceedings  to  collect  accounts  he  well  knew.  He 
was  present  at  a  meeting  of  the  board  of  directors  on  March 
12th,  1913,  at  which  the  following  resolution  was  passed: 

"  Outstanding  accounts : — The  secretary  was  instructed  to 
use  every  reasonable  effort  for  the  collection  of  these,  and 
in  the  event  of  failure  to  place  them  in  the  hands  of  our 
solicitors  for  this  purpose." 

This  is  the  only  record  of  any  action  in  reference  to  the 
collecting  of  accounts  appearing  in  the  material  before  us. 
By  this  action  of  the  board,  to  which  he  was  a  party,  O'Leaiy 
knew  that  the  placing  of  accounts  in  the  hands  of  the  solici- 
tors for  collection  was  not  a  matter  left  to  him  as  managing 
director,  but  was  delegated  to  the  secretary-treasurer.  His 
instituting  proceedings  was,  therefore,  an  assumption  of 
authority  which  he  knew  he  did  not  possess. 

When  a  solicitor's  right  to  issue  a  writ  in  the  name  of  a 
company  as  plaintiff  is  questioned,  the  onus  is  on  the  solicitor 
to  shew  his  authority.  It  is  not  sufficient  to  set  up  that  it 
was  issued  on  instructions  from  the  managing  director;  it 
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must  be  shewn  as  well  that  the  managing  director  had  auth- 
ority to  give  the  instructions  or  that  the  board  of  directors 
ratified  his  action  in  so  doings  or  that  the  company's  share- 
holders had  so  acquiesced  therein  as  to  bind  the  company: 
Porter  v.  Fraser  (1913),  "^O  T.  L.  R.  91.    In  this  case  Mr. 
Justice  Neville,  in  delivering  judgment,  said  it  was  import- 
ant ''  that  solicitors  should  be  careful  to  act  on  the  express 
instructions  of  their  client,  and  to  obtain  a  written  retainer, 
before  taking  any  steps  in  any  litigation,  although  no  doubt 
a  parol  retainer  might  do  if  it  could  be  proved.    In  the  pre- 
sent case  there  was  no  evidence  in  support  of  the  suggestion 
that  Mr.  Dixon  Davies  had  any  authority  to  act  for  the 
applicants  and  to  enter  an  appearance  for  them  to  the  writ. 
There  was  no  question  of  damage,  but  his  action  on  behalf 
of  the  applicants  was  wholly  unauthorised,  and  there  must 
be  an  order  in  the  terms  asked  for.    He  must  pay  the  costs 
of  the  applicants  as  between  solicitor  and  client,  and  the 
plaintiffs'  costs  of  the  application  as  between  party   and 
party."    iln  the  present  case  it  has  not  been  shewn  that  the 
solicitors  had  authority  from  the  company,  and,  as  intimated 
in  the  Court  below,  the  material  points  strongly  to  the  con- 
clufflon  that  O'Leaiy  cannot  obtain  ratification  for  his  action 
either  by  the  directors  or  the  shareholders. 

It  was,  however,  argued  that  the  company  had  not  re- 
pudiated the  action  of  O'Leary  in  giving  the  instructions, 
and  that  no  one  else  could  question  their  validity.  This 
contention  received  judicial  consideration  in  Nurse  v.  Durn- 
ford,  13  Ch.  764,  and  in  Geilinger  v.  Gibbs,  [1897]  1  Oh. 
479;  and  in  both  of  those  cases  the  defendant's  right  to  make 
the  application  was  upheld.  I  am,  therefore,  of  opinion  that 
the  order  staying  proceedings  was  right,*  and  should  be 
afiinned. 

The  learned  Judge  in  Chambers  directed  that  the  costs 

should  be  borne  by  O'Leary,  on  the  authority  of  La  Com- 

pagne  de  Magville  v.  Whiteley,   [1896]    1   Ch.  788.     With 

gf0^t  deference,  I  think  the  facts  of  that  case  distinguish  it 

/^/n  the  present  one.    In  that  case  there  were  two  plaintiffs, 

4  the  remaining  plaintiff,  who  was  the  one  who  had  given 

^^e  instractions,  was  ordered  to  pay  the  costs.    Here,  O'Leary 

,5  not  a  party  to  the  action  at  all,  and  would,  therefore,  have 

no  status  to  appeal  against  the  order  directing  him  to  pay 

costs.    In  Fricker  v.  Grutton,  [1896]  2  Ch.  662,  the  Court  of 

Appeal  in  England  dealt  with  this  question,  and  held  that 
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the  coats  should  be  payable  by  the  solicitors,  ^igby,  L.J., 
saying: 

^^  There  miist  be  a  stay  of  the  proceedings  upon  the  orders 
made  against  Mr.  Weller,  and,  Mr.  Toppin  having  purported 
to  act  as  his  solicitor  in  the  action  without  a  proper  auth- 
ority,  he  must  pay  Mr.  Weller  his  costs  as  between  solicitor 
and  client;  and,  having  put  forward  Mr.  Weller  as  one  of 
the  persons  to  pay  the  costs  ordered  to  be  paid  by  the  plain- 
tiffs, he  must  be  substituted  for  Mr.  Weller,  and  must  pay 
the  costs  which  Mr.  Weller  has  been  ordered  to  pay  to  the 
defendants.^' 

• 

The  order  of  the  learned  Judge  in  Chambers  staying  pro- 
ceedings in  the  action,  should  be  affirmed,  but  the  order  as 
to  costs  should  be  varied  by  directing  the  solicitors  to  pay 
the  costs  of  the  defendant  as  between  pariy  and  party  as  well 
as  the  costs  of  this  appeal.  This  will  probably  work  out  in 
the  end  to  the  same  result  as  that  directed  by  the  Chamber 
Judge,  because  the  solicitors  will  have  a  right  of  action 
against  O'Leary  for  all  the  costs  they  reasonably  have  been 
put  to  in  the  matter. 

Order  staying  proceedings  affirmed;  order  as  to  costs 
varied. 
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CMIERON  V,  ROYAL  BANK  OF  CANADA. 

Practice — Security  for  CosU — Time  for  Making  Application 
— Reqmmtes  of  Affidavit — Rules  of  Court. 

An  affidavit  in  sux>port  of  an  application  for  security  for  co8.tft 
is  gufficieDt  if  it  states  f^at  defendant  has  a  good  defence  upon  the 
merits  and  that  the  deponent  is  informed  and  verily  believes  tifat 
plaintiff  resides  outside  the  Province. 

0.  W.  Kerr  Co.  v.  Lowe,  3  W.  L.  R.  400;  Balcovgki  v.  OUen^ 
3  W.  L.  R.  367 :  followed. 

An  application  for  security  for  costs  may  be  made  at  any  stage- 
of  the  proceedings. 

I^rdney  and  Wigpool  Iron  Ore  Co.  v.  Bird,  23  Ch.  D.  358j  In 
re  Smith,  75  L.  T.  R.  46:  followed. 

An  appeal  from  the  judgment  of  a  district  court  judge 
refusing  to  make  an  order  for  security  for  costs. 

The  appeal  was  heard  by  Haultain,  C.J.,  Newlanbs^ 
and  Elwood,  JJ. 

A.  Prame,  for  defendant,  appellant. 

C.  W.  Hoffman,  for  plaintiff,  respondent. 

The  judgment  of  the  Court  was  delivered  by 
Newlands,  J. : — ^This  was  an  application  for  security  for 
costs.  The  defendant's  manager  made  the  usual  affidavit  that 
defendant  had  a  good  defence  on  the  merits,  and  that  he  was 
informed  and  verily  believed  that  the  plaintiff  resided  at 
Oak  Lake,  in  the  province  of  Manitoba,  that  address  being 
given  by  the  plaintiff  on  the  writ  of  summons.     The  learned 
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Judge  to  whom  the  application  was  made  refused  to  make 
the  order,  but  he  gives  no  reasons  for  doing  bo.  In  0,  W. 
Kerr  Co.  v.  Lowe,  3  W.  L.  H.  400,  Wetmore,  J.  held  that  the 
statement,  "  I  have  in  my  belief  a  good  defence  to  the  action 
herein,  on  the  merits"  was  su£Bcient.  If  that  be  the  case, 
the  positive  statement  of  the  defendant's  manager  is  certainly 
sufficient.  In  Balcovski  v.  Olsen,  3  W.  L.  R.  367,  that 
same  learned  Judge  held  that  an  expression  similar  to  the 
above  as  to  plaintiff's  residence  and  his  means  of  knowledge 
was  sufficient.  With  both  of  these  cases  I  agree.  As  no  evi- 
dence was  given  that  the  plaintiff  had  assets  in  the  province, 
the  only  other  ground  on  which  the  learned  Judge  could  have 
refused  the  application  was  that  it  was  made  too  late.  In 
Clark  V.  Hamilton,  3  Terr.  L.  R.  110,  it  was  decided  by  the 
Court  en  Banc,  Supreme  Court  of  the  North- West  Territories, 
that  the  making  of  the  order  was  in  the  discretion  of  the 
Jiidge,  and  that  our  rule  which  had  been  amended  to  read 
as  it  does  now  shortly  before  assimilated  our  practice  to  what 
it  is  in  England,  excepting  in  certain  particulars  which  do 
not  affect  this  case.  Now  the  practice  in  England  is  that 
the  application  may  be  made  at  any  stage  of  the  proceedings. 
In  Lydney  &  Wigpool  Iron  Ore  Co.  v.  Bird,  23  Ch.  D.  368, 
it  was  made  after  notice  of  trial  was  given,  that  being  the 
stage  in  this  case  when  the  application  was  made.  In  re 
Smith,  75  L.  T.  R.  46,  the  Court  of  Appeal  came  to  the  same 
decision.  Lopes,  L.J.,  says  at  p.  48,  **  I  do  not  think  that 
under  Order  LXV.  there  is  any  hard  and  fast  rule  to  pre- 
vent an  application  for  security  for  costs  from  being  made  at 
any  stage  of  the  proceedings.  Nothing  here  has  happened  to 
preclude  the  propriety  of  ordering  security  for  costs  to  be 
given.'^  I  am  of  the  opinion  that  this  language  applies  to 
this  case.  It  might  have  been  in  this  case  that  if  the  learned 
Judge  had  granted  the  order  he  might  have  exercised  his 
discretion  in  not  staying  proceedings,  the  plaintiff  having 
made  arrangements  for  his  witnesses  in  Manitoba  to  attend 
the  trial  which  was  fixed  for  the  20th  October,  1914,  the  ap- 
plication having  been  made  on  the  9th  of  that  month,  but 
that  time  having  now  passed  there  is  no  necessity  for  con- 
sidering the  making  of  that  a  term  of  the  order. 

The  appeal  should  be  allowed  with  costs.  The  costs  of 
the  application  to  the  Judge  in  the  first  instance  being  costs 
in  the  cause. 

Appeal  oJloiDed. 
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ALBSBTft. 

Dbcembeb  18th,  191'L 

suprbme  coukt — appellate  division. 

BKOOKLEBANK  v.  BARTER. 

Contract — Formal — Part  of  Wider  Contract  —  Admission  of 
Extrinsic  Evidence  to  Alter — A,lberta  Evidence  Act,  sec. 
12 — Construction, 

K  fbrmal  contract  between  B.  and  T.  to  erect  part  of  a  boUding 
had  been  signed  by  B.  siYbject  to  modifications  contained  in  a  letter 
from  bim  to  T.  agreed  to  buy  T.  orally  before  tbe  contract  ^as 
sisned  'and  afterwards  confirmed  by  T.  by  letter. 

Held,  that  B.  might  prove  >that  the  formal  contract  was  not  the 
e&tire  contract  but  an  Item  of  another  and  wider  one. 

Enion  v.  Crooks,  3  A.  L.  R..  followed. 

Section  12  of  tbe  Alberta  Evidence  Act  to  the  effect  that  no 
one  can  recover  against  personal  representatives  in  respect  of  any 
matter  occuring  before  the  death  of  the  deceased  person  "on  his 
own  evidence"  refers  to  Ms  own  *'oral**  evidence. 

Per  Stuast,  J. : — Where  something  overlooked  in  a  formal  con- 
tract is  shortly  afterwards  agreed  upon  by  the  parties  one  of  whom 
writes  a  letter  fixing  the  matter  instead  of  altering  the  contract, 
sach  letter  should  be  considered  as  forming  part  of  the  contract. 

An  appeal  by  plaintiflf  from  the  judgment  of  the  Chief 
Justice  in  favour  of  plaintiff  to  have  amount  thereof  in- 
creased. 

The  appeal  was  heard  by  Scott,  Stuart,  Beck  and  Sim- 
mons, J  J. 

A.  H.  Clarke,  K.C.,  for  plaintiff,  appellant. 
A.  A.  McGillivray,  for  defendant,  respondent. 

Beck,  J.: — This  is  an  appeal  from  the  decision  of  the 
learned  Chief  Justice  at  the  trial  without  a  jury  in  which  he 
found  $588.50  owing  to  the  plaintiff  who  now  appeals  for 
the  purpose  of  having  the  judgment  in  his  favour  increased 
by  the  sum  of  $4,513.50. 

The  defendants  are  the  executors  of  the  will  of  the  late 

Jeremiah  Travis,  for  whom  the  plaintiff  contracted  to  erect 

a  building.    The  contract  is  dated  the  19th  April,  1911.    Mr. 

Travis  had  previously — on  the  27th  October,  1910 — obtained 

»  contract  from  the  Foster  Cartage  Co.  for  the  excavation 
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and  concrete  work  for  the  ouilding  in  question.  It  is  ad- 
mitted that  this  earlier  contract  covered  substantially  only 
the  exterior  walls  of  the  basement  and  these  to  the  height 
only  of  9  feet,  above  the  level  of  the  basement  floor. 

Prior  to  the  execution  of  the  contract  between  the  plain- 
tiff and  Mr.  Travis  of  the  19th  April,  1911,  the  plaintiff  put 
in  a  tender  dated  the  13th  March,  1911,  offering  to  do  the 
work  and  supply  the  materials  according  to  plans  and  speci- 
fications for  $117,993;  and  another  alternative  tender  dated 
the  18th  March,  1911,  for  "a  commission  of  9  per  cent,  on 
an  estimated  cost  of  $105,^2.49." 

The  architects'  estimate  of  the  cost  of  the  whole  worK 
was  $115,000  including  the  Foster  Cartage  contract,  which 
amounted  approximately  to  $5,000  leaving  the  estimated  cost 
of  the  work  to  be  done  by  the  plaintiff  approximately  $110,000 
It  is  admitted  that  both  these  tenders  covered  all  the  work  of 
construction  not  covered  by  the  Foster  contract,  that  is,  all 
above  the  concrete  walls  brought  up  to  a  height  of  9  feet  from 
the  level  of  the  basement  floor  but  including  certain  concrete 
work  on  the  interior  of  the  basement. 

About  the  10th  April  Mr.  Travis  met  the  plaintiff  and 
told  him  that  his  tenders  were  too  high  and  the  matter  was 
discussed  to  some  extent.  Then  on  the  17th  April  Mr.  Travis 
telephoned  to  the  plaintiff  asking  him  to  meet  him  the  next 
morning  in  Mr.  Mapson's  office.  This  was  not  the  architects' 
ofiice  and  the  architect  was  not  present  at  the  meeting.  The 
plaintiff  and  Mr.  Travis  accordingly  met  in  Mr.  Mapson's 
office  on  the  morning  of  the  18th  April.  As  a  result  of  the 
conference  at  the  meeting  the  plaintiff  took  away  the  plans 
and  specifications  and  subsequently  on  the  same  day  wrote 
Mr.  Travis  the  following  letter: — 

"April  18th,  1911. 
"  Hon.  J.  Travis, 
Calgary. 

"Dear  Sir: — After  carefully  going  into  the  proposition 
submitted  to  me  by  you  this  morning  I  have  decided  to  accept 
your  offer  on  the  following  conditions. 

"  1st.  The  Foster  Cartage  Co.  to  bring  all  concrete  up  to 
the  level  of  the  sidewalk;  and 

"  2nd.  You  to  pay  all  wages  fortnightly  and  all  accounts 
on  the  first  of  every  month  for  material  supplied  and  work 
done. 
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"  3rd.  You  to  furnish  all  gravel  for  the  completion  of  the 
building. 

"  4th.  You  have  already  taken  out  a  permit. 

"  5th.  You  to  go  with  me  to  the  dealers  and  assist  me  to 
buy  as  cheaply  as  possible  for  cash. 

"  In  consideration  of  these  concessions  I  will  accept  your 
offer  of  $100,000  for  the  erection  of  your  block ;  these  con- 
cessions amount  to  $10,573.50.  If  this  proposition  meets 
with  your  approval,  phone  me  and  I  will  meet  you  at  Mr. 
Mapson's  office  as  suggested  by  you  at  10  o'clock  to-morrow.*' 

The  plaintiflf  explains  that — as  circumstances  surrounding 
the  writing  of  this  letter — not  much  headway  had  at  that 
time  been  made  with  the  Foster  contract;  no  walls  had  been 
eonstructed  and  the  excavation  was  not  completed;  the  Fos- 
ter Company's  man  were  at  work ;  the  gravel  taken  from  the 
excavation  could  be  used  for  the  concrete  work  but  the  Foster 
Company  were  hauling  it  away  what  they  did  not  need  for 
concrete  for  the  fulfilment  of  their  contract;  the  level  of  the 
sidewalk  was  about  2  feet  6  inches  aibove  the  height  of  9  feet 
to  which  the  Foster  Company  were  to  erect  the  walls;  it 
being  apparent  that  owing  to  the  Foster  Company  having 
to  erect  forms  for  the  construction  of  the  9  foot  walls  and 
having  sufficient  gravel  on  the  land  they  could  carry  the 
walls  2  feet  6  inches  higher  at  much  less  than  any  one  else ; 
and  Mr.  Travis  contemplated  arranging  with  them  to  do  the 
additional  work  necessary  to  enable  the  plaintiff  to  start  his 
work  at  the  level  of  the  sidewalk. 

The  plaintiff  says  that  Mr.  Travis  accepted  the  proposi- 
tion contained  in  his  letter  of  the  18th  April,  at  the  confer- 
ence on  the  19th  April,  and  that  then  they  went  from  Mr. 
Mapson's  office  to  the  architects'  office  and  signed  the  con- 
tract of  the  19th  April. 

The  plaintiflf  further  says  that  on  the  morning  of  the 
20th  April  he  said  to  Mr.  Travis  personally  that  he  did  not 
think  the  contract  protected  him  as  fully  as  it  should  and 
that  on  the  same  day  he  again  spoke  to  Mr.  Travis  by  tele- 
phone to  the  same  effect  with  the  result  that  Mr.  Travis  sent 
him  the  following  letter: — 

"  Calgary,  A'pril  20th,  1911. 
"  R.  A.  Blocklebank,  Esq., 
Contractor. 
"  Dear  Sir : — ^In  reference  to  our  conversation  this  morning 
it  was  clearly  understood  that  I  was  tx)  furnish  all  the  gravel 
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required  for  concrete  work  to  be  done  by  yon,  above  the  foun- 
dation. Mr.  Bates  omitted  to  have  this  inserted  in  the  con- 
tract as  I  mentioned  to  him  the  Foster  Cartage  Co.  were  to 
leave  enough  gravel  there  for  the  completion  of  the  building, 
and  if  there  is  not  enough  left  I  will  charge  it  to  their  ac- 
count. 

"  In  reference  to  the  other  matters  referred  to  in  your 
letter  of  the  18th,  as  this  work  does  not  come  under  your 
contract  I  think  you  are  already  protected.*^ 

Of  the  five  items  of  the  plaintiff's  letter  of  the  18th 
April,  the  2nd  is  substantially  in  the  formal  contract;  the 
3rd  is  specifically  mentioned  in  Mr.  Travis*  letter  of  the  20th 
April;  the  4th  is  intended  to  make  it  clear  that  the  owner 
and  not  the  contractor  is  to  bear  the  expense  of  the  building 
permit;  the  5th  suggests  a  sort  of  unenforceable  agreement 
or  understanding  which  it  was  to  the  interest  of  both  parties 
to  carry  out. 

This  leaves  only  the  1st  item — the  only  one  referring  to 
"work"  strictly  speaking,  though  the  furnishing  of  the 
gravel  was  apparently  considered  to  be  "  work ''  and  possibly, 
too,  the  other  items,  for  Mr.  Travis  in  his  letter  of  the  20th 
April  first  says  he  will  supply  the  gravel  and  then  says :  "  Tn 
reference  to  the  other  matters  referred  to  in  your  letter  of 
the  18th,  as  this  work  does  come  under  your  contract  T 
think  you  are  fully  protected."  It  is  at  all  events  clear  to 
my  mind  that  Mr.  Travis  by  his  letter  of  the  20th  April 
accepted  to  the  full  extent  the  conditions  proposed  by  Mr. 
Brocklebank's  letter  of  the  18th  as  the  conditions  upon  which 
he  would  execute  the  formal  contract. 

In  effect,  so  far  as  work  and  material  were  in  question. 
Mr.  Brocklebank  said  to  Mr.  Travis:  "If  you  will  (1)  fur- 
nish all  the  necessary  gravel  for  the  concrete  work  and  (2) 
will  bring  the  structure  up  to  the  level  of  the  sidewalk,  so 
that  my  contract  shall  apply  only  to  the  structure  above  the 
level  of  the  sidewalk,  I  will  sign  the  formal  contract,  plans 
and  specifications  without  putting  the  architect  to  the  trouble 
of  altering  any  of  these  documents;"  and  Mr.  Travis  in 
effect  said,  "agreed."  Assuming  that  the  parties  did  in 
fact  so  agree,  it  would  be  a  monstrous  thing  if  the  law  or 
any  rule  of  evidence  were  such  as  to  make  it  impossible  for 
either  party  to  prove  that  the  formal  contract  was  not  the 
entire  contract  but  merely  an  item  of  another  and  wider 
contract.     But  in  Eaton  v.  Crooks,  3  Alta.  L.  R.  1,  in  a 
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judgment  in  which  the  rest  of  the  Court  concurred,  I  shewed 
by  leaBon  and  authority  that  no  law  or  rule  of  evidence  ex- 
cluded such  proof.     I  there  said:  "A  writing,  although  on 
its  face  it  appears  to  constitute  in  itself  a  complete  contract, 
may,  hy  oral "   (or  other)  "  evidence  be  shewn  to  constitute 
only  a  part  of  the  real  contract,  and  in  some  cases,  to  be 
more  specific,  to  be  merely  a  means  adopted  by  the  parties 
to  carry  their  real  agreement  into  eflfect.     If  the  latter  be 
the  purpose  there  may  be  an  apparent  inconsistency  by  rea- 
son of  a  writing   stating  a  false  relationship  between  the 
parties  as  a  covenient  means  of  carrying  into  effect  their 
real,  purpose.    .    .    . 

^'  The  terms  of  the  instrument  are  inconsistent  with  the 
real  agreement,  which  may  be  proved  by  oral"  (or  other) 
^'  evidence ;  but  the  giving  of  the  instrument  in  that  form  is 
not  inconsistent  but  in  accordance  with  the  true  agre«nent.'' 
In  my  opinion  therefore  the  evidence  of  the  real  agree- 
ment between  the  parties  was  unquestionably  properly  ad- 
mitted and  the  effect  of  it  is  not  ambiguous  or  doubtful  but 
quite  clearly  establishes  the  jdaintiff's  contention  by  the  let- 
ters of  the  18th  and  20th  of  April  interpreted  in  the  sur- 
rounding circumstances. 

I  think  sec.  12  of  the  Alberta  Evidence  Act  (eh.  3  of 
the  Statutes  of  1910,  2nd  Sess.)  has  no  application.  That 
section  prevents  one  recovering  against  the  personal  repre- 
sentatives of  a  deceased  person  "  on  his  own  evidence,"  un- 
less such  evidence  is  corroborated  by  some  other  material 
evidence.  That  surely  means  on  his  own  oral  evidence. 
Here  the  plaintiff's  case  is  established,  in  my  opinion,  by 
documentary  evidence. 

I  think  too  that  the  learned  Chief  Justice  would  have 
come  to  the  same  conclusion  both  upon  the  facts  and  the  law 
had  he  not  probably  from  the  aspect  which  one  or  another 
of  the  counsel  at  the  trial  put  upon  the  case,  had  it  m  his 
mind  that  the  terms  of  the  agreement  outside  the  formal 
contT&et  were  being  sought  to  be  proved  by  oral  evidence, 
wi/J  the  letters  merely  by  way  of  corroboration. 

jn  the  result  I  think  the  appeal  should  be  allowed  with 
costB'  The  judgment  below  increased  by  the  sum  of 
$4,513.50,  the  total  amount  of  the  judgment  to  be  at  interest 
of  5  per  cent,  per  annum  from  the  commencement  of  the 
action  and  there  being  a  declaration  of  a  mechanic's  lien  in 
the  usual  form  and  the  plaintiff  should  have  his  costs  below. 
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Stuabt,  J.: — I  think  this  appeal  should  be  allowed. 
Upon  reading  the  documents  I  am  unable  to  see  how  any 
question  of  credibility  of  witnesses  could  have  been  involved 
at  all.  There  is  the  letter  from  Brocklebank  to  Travis  of 
the  18th;  there  is  the  contract  signed  on  the  19th;  and  there 
is  the  letter  from  Travis  to  Brocklebank  on  the  20th.  In 
such  a  matter  I  think  the  occurrences  should  be  treated  as 
practically  contemporaneous.  If  a  man  signs  a  large  con- 
tract which  requires  great  care  and  consideration  at  10 
o'clock  and  goes  away  but  bethinks  him  of  something  in 
about  an  hour  or  so  and  hurries  back  to  the  other  party  say- 
ing that  something  had  been  overlooked  and  the  other  party 
quite  willingly  considers  it,  as  any  honourable  man  would, 
and  writes  a  letter  fixing  it  up  instead  of  going  to  the  trouble 
of  altering  the  formal  contract  surely  it  should  be  treated 
as  a  proceeding  simultaneous  with  the  signature  of  the  con- 
tract and  surely  the  letter  should  be  treated  as  attached  to 
and  forming  part  of  the  contract.  Of  course  it  will  be  a 
question  in  each  case  as  to  where  you  should  draw  the  line, 
but  I  think  in  this  case  the  fact  that  the  letter  was  not  signed 
till  next  day  should  make  no  difference.  The  one  letter,  that 
of  Brocklebank,  was  signed  the  day  before  the  contract,  it 
was  received  by  Travis  before  the  contract  was  signed,  he 
knew  that  Brocklebank  was  signing  upon  the  condition  men- 
tioned in  the  letter  and  the  next  day  he  wrote  confirming 
this  and  assuring  Brocklebank  that  he  was  fully  protected. 
I  am  with  respect  unable  to  see  how  there  can  reasonably  be 
suggested  any  meaning  but  one  to  this  letter.  It  means 
beyond  all  doubt  to  my  mind  this :  "  Your  contract  does  not 
cover  the  work  of  bringing  all  concrete  up  to  the  sidewalk 
level."  I  tink  the  matter  should  be  treated  just  as  if  Travis 
had  endorsed  this  on  the  contract  or  on  the  specifications. 

Any  statement  Brocklebank  may  have  made  to  the  Credit 
Foncier  Canadien  cannot  alter  this  and  could  only  create 
an  estoppel  in  their  favour. 

The  appeal  should  be  allowed  wdth  costs,  the  judgment 
below  varied  and  increased  by  adding  thereto  the  sum  of 
$4,513.50,  and  the  plaintiff  should  have  judgment  for  his 
costs  of  the  action. 

Scott  and  Simmons,  JJ.,  concurred  with  Beck,  J. 

Appeal  allowed  with  costs. 
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ALBERTA. 

Sumoxs,  J.  December  23bd^  1914. 

SUPREME  COURT. 
CHAMBERS. 

SHIRK  ET  AL.  V.  BATE  et  al. 

discovery — Examinaiion  for — Rule  37 1 — Refusal  to  Answer 
Questions  —  Postponement  until  Disposition  of  Prior 
Issue — Account. 

The  statement  o£  claim  alleged  that  the  defendant  B.  as  trustee 
of  a  Syndicate  received  various  moneys  and  shares  which  he  wrong- 
fully used  for  purposes  oUier  than  those  of  the  Syndicate.  The 
plaintiiSs  claimed  an  accounting.  The  fiduciary  relationship  was  de- 
nied in  the  statement  of  defence. 

Held,  that  discovery  as  to  the  disposition  of  the  property  alleged 
to  be  the  subject  matter  of  the  breach  should  be  postponed  until  the 
main  issue,  namely  the  breach  of  the  fiduciary  relationship,  had  been 
established. 

BedeU  v.  Ryckman,  5  O.  L.  R.  670,  followed. 

Motion  by  plaintiff  to  commit  defendant  Bate  for  con- 
tempt of  Court  for  refusing  to  answer  certain  question.s  on 
examination  for  discovery. 

J.  McKinley  Cameron,  for  plaintiffs. 
J.  J.  McDonald,  for  defendants. 

Simmons,  J.: — ^The  statement  of  claim  alleges  that  the 
plaintiffs  and  Henry  Milliard,  H.  A.  I^angford,  George  Horn 
and  the  defendant  Bates,  entered  into  a  syndicate  or  part- 
nership agreement  to  incorporate  companies  to  deal  in  and 
develop  oil  lesses  in  the  Province  of  Alberta. 

As  a  result  the  defendant  company,  the  Producers  Oil 
and  Gas  Company,  Limited,  and  three  other  defendant  oil 
companies  were  incorporated.  After  reciting  the  terms  of 
th€  syndicate  agreement  and  the  dealings  which  took  place 
in  regard  to  certain  transactions  relating  to  allotment  of 
shares,  addition  of  other  members  to  the  syndicate  and  ac- 
quiring of  shares  by  purchase  or  otherwise  of  the  defendant 
companies,  one  from  another,  the  plaintiffs  then  alleged  as 
follows  in  paragraphs  14  and  15  of  his  claim : — 
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"PlaintiflPs  claim  that  the  defendant  Bate  was  trustee 
of  the  said  syndicate  or  partnership,  and  received  the  var- 
ious sums  of  money  mentioned  in  this  statement  of  claim  as 
being  paid  by  the  promoters,  and  has  used  said  money  for 
the  purchase  of  leases  and  the  payment  of  rentals  on  oil 
rights  which  he  has  transferred  to  the  Producers  Oil  &  Gas 
Company,  Limited,  and  has  received  as  said  trustee,  two 
hundred  and  thirty-five  thousand  (235,000)  fully  paid  up 
shares  of  the  capital  stock  of  the  Producers  Oil  &  Gas  Com- 
pany, Limited,  and  has  also  received  shares  in  the  capital 
stock  of  the  Fidelity  Oil  &  Gas  Company,  Limited,  Progress 
Oil  &  Gas  Company,  Limited,  and  International  Oil  &  Gas 
Company,  Limited,  as  such  trustee. 

"  The  plaintiffs  further  claim  that  the  said  Richard  Bate 
has  diverted  said  moneys  and  said  shares  from  the  purposes 
of  the  syndicate  and  wrongfully  and  unlawfully  converted  to 
his  own  use  and  benefit  the  moneys  paid  to  him  as  such 
trustee  and  said  shares  of  the  stock  of  the  defendant  com- 
panies, and  has  sold  shares  and  converted  the  proceeds  thereof 
to  his  own  use,  and  has  exchanged  said  shares  for  real  and 
personal  property  and  has  used  such  money  and  proceeds  of 
shares  for  the  purchase  of  real  and  personal  properly  without 
the  knowledge  or  consent  of  the  plaintiffs." 

The  plaintiffs  then  ask  for  (a)  and  (b)  an  account  by 
the  defendant  Bates  of  all  monies  received  by  him  from  the 
other  members  of  the  syndicate  and  the  application  made  by 
him  of  said  moneys,  and  (c)  an  account  of  all  stock  issued 
or  allotted  to  Bates  by  the  defendant  companies  and  an  ac- 
count of  all  properties  purchased  by  the  defendant  Bates 
with  any  of  said  moneys  or  stock. 

The  defendant  while  under  examination  for  discovery 
refused  to  answer  questions  under  ,(c) . 

The  defendant  in  his  statement  of  defence  specifically 
denies  the  allegations  that  he  was  a  trustee  for  the  plain- 
tiffs, and  puts  the  plaintiffs  squarely  to  the  proof  of  their 
allegations  of  a  fiduciary  relation. 

Rule  371  must  be  taken  as  intended  for  just  such  a  case 
as  this. 

The  plaintiffs  want  to  prosecute  an  inquiry  into  the  busi- 
ness transactions  of  the  defendant  upon  the  assumption  that 
they  will  establish  a  breach  of  fiduciaiy  relation.  If  the  rule 
were  not  applied  strictly  under  the  circumstances  such  as 
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are  disclosed  in  this  case,  the  plaintiffs  might  bring  an  ac- 
tion and  allege  a  fiduciaiy  relation  for  the  sole  purpose  of 
gaining  access  to  the  defendant's  books,  accounts,  and  busi- 
ness transactions  and  relations. 

It  is  a  condition  precedent  to  the  right  of  discovery  re- 
lating to  the  disposition  of  the  property  alleged  to  be  the 
subject  of  the  trust  that  this  evidence  is  material  to  the  main 
issue,  namely ;  the  breach  of  trust. 

The  plaintiffs  do  not  contend  that  such  is  the  case.  I 
hold  that  the  plaintiffs  must  establish  the  alleged  breach  of 
the  fiduciaiy  relations  before  they  can  have  inquiry  into  the 
disposition  of  the  property  alleged  to  be  the  subject  matter 
of  the  breach  unless  evidence  under  the  latter  head  is  proper 
eyidence  on  the  issue  which  forms  the  basis  of  action.  Bedell 
V.  Byckman,  5  O.  L.  R.  670. 


ALBERTA. 

December  18th,  1914. 

SUPBKMR  COURT — APPELLATE  DrVISION. 

WiA  KIE  ET  AL.  V.  CUDDY. 

Trespass  —  Justification  —  Search  Warrant  —  Manner  of 
Execution  —  Common  Oaming  House  —  Forcible  Entry 
—  Necessary  Preliminaries  —  Dwelling  House — Reason- 
able Force  —  Bona  Fides  —  Criminal  Code,  sees,  226, 
228,  229y  629,  6^1,  61,2. 

Plaintiffs  were  owners  of  an  assembly  room  suspected  of  being 
used  as  a  common  gaming  house.  In  executing  a  search  order  mads 
in  parsuance  of  section  Ml  of  the  Criminal  Code,  defendant  broke 
into  the  plaintiff's  premises  after  trying  to  open  the  doors  but  with- 
out stating  the  cause  of  his  coming  or  making  request  to  have  doors 
opened.  .         ^, 

Held,  that  in  all  cases  of  a  search  warrant  or  order  the  police 
officer  executing  the  same  must  have  it  in  his  possession  for  inspec- 
tion at  the  time  of  seardi,  bnt  that  in  the  case  of  a  dwelling  house 
the  police  officer  executing  the  warrant  must  signify  the  cause  of 
his  coming  and  demand  admittance  before  forcing  entry — ^not  so 
where  the  building  is  of  another  class,  more  circumspection  being 
reqaired  in  forcing  entry  to  a  dwelling  house  than  in  other  cases. 

Where  an  officer  acts  hima  Me  the  Court  will  not  be  curious 
to  find  that  excessive  force  has  been  used. 

An  appeal  from  the  judgment  of  the  Chief  Justice,  28 
W.  L.  K.  747,  dismissing  an  action  for  damages  for  trespass 
against  the  chief  constahle  of  the  city  of  Calgary. 
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The  appeal  was  heard  by  Scott,  Stuart,  Beck  and  Sim- 
mons, JJ. 

A.  A.  McGillivray,  for  plaintiffs,  appellants. 
C.  J.  Ford,  for  defendant,  respondent. 

The  judgment  of  the  Court  was  delivered  by 

Beck,  J.: — This  is  an  appeal  from  the  decision  of  the 

learned  Chief  Justice  at  the  trial  without  a  jury  dismissing 

the  action  with  costs. 

The  action  is  one  of  trespass  against  the  chief  constable 
of  the  city  of  Calgary. 

The  facts  briefly  are  as  follows : — 

The  plaintiflFs  are  the  owners,  as  trustees  for  a  lodge  of 
Chinese  Masons,  of  premises  in  Calgary  described  as  107 
Second  Avenue  West.  The  building  was  a  two  storey  building. 
There  were  two  street  doors  which  were  a  few  feet  apart; 
one  was  an  entrance  to  the  ground  floor,  and  the  other  to  the 
upper  floor.  There  was  no  internal  stairway.  The  upstairs 
consisted  of  a  large  hall  or  assembly  room  with  a  small  room 
adjoining.  It  was  here  that  the  regular  meetings  of  the  lodge 
were  held.  The  lower  storey  consisted  of  an  ante-room  in 
front  and  a  large  hall  in  the  rear.  This  was  used  for  open 
meetings  of  the  lodge  and  as  a  general  recreation  room  for 
reading  and  playing  cards,  etc.  To  the  large  room  there  was 
a  door  in  the  rear  opening  upon  a  lane. 

On  the  1.7th  of  October,  1913,  the  defendant  Cuddy  made 
a  report  in  writing  to  the  police  magistrate  that  there  were 
good  grounds  for  believing,  and  that  he  did  believe,  that  the 
premises  107  Second  Avenue  East,  Calgarj',  were  being  kept 
and  used  as  a  common  gaming  house  as  defined  by  sec.  226 
of  the  Criminal  Code.  Upon  this  report  the  police  magistrate 
made  an  order  addressed  to  the  defendant  in  the  following 
terms :  "  I  hereby  authorize  you,  the  chief  constable  or  in- 
spector or  sergeant  of  the  Calgary  Police  Force  to  enter  the 
premises  of  107  Second  Avenue  East,  with  such  constables 
as  are  deemed  requisite  by  you  or  him,  and,  if  necessary,  to 
use  such  force  for  the  purpose  of  effecting  such  entry,  whether 
by  breaking  open  doors  or  otherwise  and  to  take  into  custody 
all  persons  who  are  found  therein  and  to  seize  all  tables  and 
instruments  of  gaming  and  all  money  and  security  for  mon- 
eys found  on  such  premises  and  to  bring  the  same  before  me 
or  such  other  justice  as  may  be  presiding  in  my  stead,  to  be 
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by  me  or  him  dealt  with  according  to  law/'  The  authority 
for  such  an  order  as  well  as  the  duty  of  the  person  authorized 
by  the  order  is  outlined  in  sec.  641  of  the  Criininal  Code: 
"  If  the  chief  constable  reports  in  writing  to 

the  police  magistrate  that  there  are  good 

grounds  for  believing  and  that  he  does  4)elieve  that  any  house, 
room  or  place  is  kept  or  used  as  a  common  gaming 

house  as  defined  in  sec.  226  such  police 

magistrate  may  by  order  in  writing  order  the 

chief  constable  to  enter  any  such  house,  room  or  place 

with  such  constables  as  are  deemed  requisite  by  him,  and  if 
necessary  to  use  force  for  the  purpose  of  effecting  such  entry, 
whether  by  breaking  open  doors  or  otherwise,  and  to  take 
into  custody  all  persons  who  are  found  therein  and  to  seize, 
etc. 

"  2.  The  chief  constable  making  such  entry  in  obed- 

ience to  any  such  order,  may,  with  the  assistance  of  one  or 
more  constables,  search  all  parts  of  the  house,  room  or  pla^e 
which  he  has  so  entered  where  he  suspects  that  tables  or 
instruments  of  gaming  are  concealed  and  all  persons 

whom  he  finds  in  such  house  or  premises,  and  seize  all  tables 
and  instruments  of  gaming  which  he  so  finds."    It  is, 

I  think,  important  to  note  also  the  severity  of  the  conse- 
quences following  upon  the  execution  of  such  an  order  for 
search. 

Section  1642  authorizes  the  examination  under  oath  of 
any  person  found  on  the  premises  and  apprehended  in  pur- 
suance of  the  order. 

Section  986  provides  that  in  any  prosecution  under  sec. 
228  for  keeping  a  common  gaming  house  or  under  sec.  229 
for  playing  or  looking  on  while  any  other'person  is  playing 
in  a  common  gaming  house  it  shall  be  prima  facie  evidence 
that  a  house,  room  or  place  is  used  as  a  common  gaming 
house  and  that  the  persons  found  therein  are  unlawfully 
playing  herein — 

(a)  If  any  constable  or  oifcer  authorized  to  enter  such  a 
house,  room  or  place  is  wilfully  prevented  from  or  obstructed 
or  delayed  in  entering  the  same  or  any  part  thereof ;  or, 

(b)  If  any  such  house,  room  or  place- is  found  fitted  or 
provided  vrith  any  means  or  contrivance  for  unlawful  gaming 
or  with  any  means  or  contrivance  for  concealing,  removing 
or  destroying  any  instrument  of  gaming. 


• 


170  '^'BE  WESTERN  LAW  REPORTER.  [vOL.  30 

In  executing  the  search  order  in  this  case,  the  defendant 
Cuddy  went  with  a  number  of  constables  to  the  premises  in 
question.  Cuddy  and  one  or  two  of  the  constables  remained 
at  the  front  street  door  and  he  sent  some  of  the  other  con- 
stables around  the  building  to  the  back  door. 

The  evidence  as  to  what  was  done  is  briefly  as  follows: 
The  front  door  was  tried;  it  was  found  to  be  locked;  the 
handle  was  turned  several  times;  they  knocked;  they  waited 
a  few  moments ;  then  with  an  axe  a  comer  of  the  upper  por- 
tion of  the  door,  which  was  of  glass,  was  broken,  and  through 
the  hole  then  made,  the  key  which  was  in  the  lock  inside  was 
turned,  and  thus  entry  obtained. 

One  of  the  constables  who  went  to  the  back  of  the  build- 
ing said  that  he  had  been  to  the  plac^  once  or  twice  before 
and  that  the  windows  were  then  let  down  from  the  top,  and 
by  standing  on  the  ledge  one  could  see  what  was  going  on  in 
the  room;  that  on  this  occasion  they  were  closed  and  being 
*'  frosted,"  he  could  not  see  in ;  and  that  he,  therefore,  broke 
a  pane  in  order  to  see  what  was  going  on.  He  said  he  did 
this  because  one  of  the  other  constables  had  tried  the  back 
door  and  found  it  locked.  "  So  I  ran  up  the  stairs  and  broke 
the  glass  so  that  I  could  see  in,  because  if  you  don't  get  in 
in  time  everything  will  be  cleaned  oflf  the  tables."  One  of  the 
constables  tried  to  break  open  the  back  door,  first  trying  to 
open  it  by  the  handle  and  then  hammering  it  so  that  a  panel 
was  cracked ;  he  was  stopped  by  a  constable  who  had  entered 
by  the  front  door. 

The  question  in  this  case  is,  was  force  to  this  extent  justi- 
fied imder  the  circumstances  by  the  order  for  search.  The 
Criminal  Code  (sees.  629  et  seq.),  provides  for  the  issue  of 
search  warrants  in  a  variety  of  cases. 

The  common  law  authorized  the  issue  of  a  search  warrant 
only  in  the  case  of  larceny  or  suspected  larceny.  See  9  Hals- 
bury  Laws  of  England,  tit.  Criminal  Law  &  Procedure,  p. 
625,  22  lb.  tit.  Police,  p.  4986c,  Encyclopaedia  of  the  Laws 
of  England,  2nd  Ed.,  Vol.  13,  tit.  Search  Warrants,  p.  199, 
and  cases  there  cited. 

We  were  referred  to  the  third  resolution  in  Semayne's 
Case,  5  Coke,  91,  1  Sm.  L.  Cases,  lith  Ed.,  p.  105 : — 

^^In  all  cases  when  the  King  is  a  pariy,  the  sheriff  (if 
the  doors  be  not  open),  may  break  the  party's  house  either 
to  arrest  him  or  to  do  other  execution  of  the  King's  process 
if  otherwise  he  cannot  enter.     But  before  he  breaks  it,  he 
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ought  to  signify  the  cause  of  his  coming  and  to  make  re- 
quests to  open  the  doors.'' 

It  is  ui^d  that  in  execution  of  a  search  warrant  the 
police  ofiScer  was  bound  as  a  thing  preceding  the  search  to 
signify  the  cause  of  his  coming  and  to  make  request  to  open 
the  doors  before  being  entitled  to  make  the  search. 

This  resolution,  however,  refers  to  process,  e.g.,  a  war- 
rant which  does  not  expressly  give  the  right  to  enter,  as  does 
a  search  warrant.  Again  it  refers  to  a  house — a  dwelling 
house.  What  is  in  question  here  is  a  room  for  occasional  or 
habitual  assembly  only. 

In  Codd  V.  Cabe  (1876),  1  Ex.  D.  352,  it  was  held  that 
when  a  warrant  has  been  issued  to  apprehend  a  person  for 
an  cffence  for  which  be  cannot  be  arrested  without  a  war- 
rant, the  police  officer  must  have  the  warrant  in  his  posses- 
sioiL  at  the  time  of  the  arrest  ready  to  be  produced  if  inspec- 
tion of  it  is  asked. 

I  tliink  a  similar  rule  applies  to  a  search  warrant. 

IThe  first  preliminary,  therefore,  to  the  execution  of  a 
search  warrant,  and,  I  think,  that  the  police  officer  should 
have  the  warrant  in  his  possession  at  the  time  of  the  search. 

lAuock  V.  Brown  ,(1819),  2  B.  &  Aid.  593,  106  E.  H. 
482,  was  a  case  of  a  search  warrant  under  a  statute  (22-23 
Car.  11,  ch.  25,  sec.  2),  which  empowered  game  keepers  and 
olher  persons,  authorized  by  warrant  under  the  hand  and 
seal  of  any  justice  of  the  peace  for  the  county  in  the  day 
time  to  search  the  houses,  out-houses  or  other  places  of  cer- 
tain persons  for  guns,  bows,  greyhounds,  etc.,  and  to  seize, 
detain  and  keep  the  same,  etc.  The  Court  en  banc  of  four 
Judges  affirming  the  decision  of  the  trial  Judge  held  that 
a  search  warrant  under  the  statute  was  unlawfully  executed 
inasmuch  as  no  demand  of  admittance  had  been  made  be- 
fore breaking  open  the  outer  door  of  the  dwelling  house  of 
the  plaintiflPs  house. 

I  think  this  rale  is  applicable  to  all  search  warrants 
or  orders  for  search  unless  it  is  clear  from  the  statute  auth- 
orizing the  search  warrant  that  a  demand  to  open  is  not 
necessary.  The  second  preliminary  therefore,  I  think,  to 
the  execution  of  a  search  warrant  is,  generally  speaking, 
when  the  place  to  be  searched  is  a  dwelling  house,  is  a  demand 
to  open. 

In  Hodder  v.  Williams,  [1895]  2  Q.  B.  663,  the  state- 
ment  made  in  Smith's  leading  cases  in  the  notes  to  Semayne's 
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Case  is  approved.  ^^The  maxim  that  ^a  man's  house 
is  his  castle '  only  extends  to  his  dwelling  house ;  therefore 
a  barn  or  out-house^  not  connected  with  the  dwelling  house 
may  be  broken  open  in  order  to  levy  an  execution,  Penton 
V.  Brown,  1  Sid.  181,  186,  but  not  to  make  a  distress  for 
rent.  Brown  v.  Glenn,  16  Q.  B.  254.'' 

In  that  case  the  plaintiff,  who  was  a  coach  builder,  for 
the  purposes  of  his  business,  occupied  buildings  as  a  work- 
shop and  for  storage  of  goods,  no  one  living  there.  Counsel 
for  the  plaintiff  argued  that  the  reasons  given  for  the  doc- 
trine of  Semayne's  Case  apply  to  a  building  like  a  shop  or 
warehouse  in  which  the  owner  or  his  servants  would  be 
likely  to  be  when  it  is  forcibly  entered  as  much  as  to  a  dwell- 
ing house.  The  Court  declined  to  accede  to  this  argument. 
Tx)rd  Esher,  M.R.,  said :  "  None  of  the  authorities  on  the 
subject  draw  any  such  distinction  as  was  suggested  in  argu- 
ment between  a  building  such  as  a  shop  or  warehouse  and  a 
bam  or  out-house.  The  only  distinction  drawn  is  between  a 
dwelling  house  and  a  building  which  is  not  a  dwelling  house." 

The  last  rule,  therefore,  which  I  have  set  down  does  not^ 
I  think,  apply,  except  in  the  case  of  a  building,  room  or 
place  used- as  a  dwelling  in  the  ordinary  acceptance  of  the 
word. 

So  I  conclude  that  in  the  execution  of  a  search  warrant 
or  order  for  search,  where  the  place  is  not  a  dwelling  house 
— or  a  room  or  other  place — "parcel  of  a  house"  (Denton 
V.  Brown,  1  Keb.  698;  1  Sid.  186) — ^the  police  officer  execut- 
ing it  must  have  the  search  warrant  with  him,  in  order  to 
exhibit  it  for  inspection  if  it  is  asked  and  in  that  case  pro- 
duce it  and  permit  inspection  of  it,  but  he  need  not  under 
all  circumstances  first  demand  an  entrance  or  signify  the 
cause  of  his  coming. 

Nevertheless  every  officer  acting  under  warrant  or  other 
lawful  authority  is  protected  only  in  so  far  as  he  uses  no 
more  force  than,  under  the  circumstances,  is  reasonably 
necessary  and  is  liable  in  trespass  for  any  excess.  23  Hals- 
bury's  Laws  of  England,  p.  812,  and  cases  there  cited.  The 
statute  under  which  the  order  for  search  was  made  expi-essly 
authorizes  the  person  to  whom  the  order  is  directed  "if 
necessary  to  use  force  for  the  purpose  of  effecting  such 
entry."  When  it  is  necessary  to  use  force  to  effect  an  entry 
must  depend  upon  the  circumstances  of  each  particular  case. 
If  it  18  the  case  of  a  dwelling  house,  much  more  circumspec- 
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tion  would  be  called  for  than  in  the  case  of  another  class  of 
bnilding.  A  different  case  of  conduct  might  reasonably  be 
looked  for  in  a  case  where  the  building  is  occupied  and 

where  it  ia  not. 

I  think  one  should  not  be  curious  or  astute  to  find  an 

excess  where  the  officer  appears  to  have  acted  bona  fide.    I 

cannot  find  mala  fides  and  I  am  not  inclined  to  find  that 

under  all  the  circumstances  appearing  in  the  present  case 

there  was  an  excess  of  force. 

I  think,  therefore,  the  judgment  of  the  learned  Chief 

Justice  dismissing  the  action  with  costs  should  be  affirmed 

with  costs. 

Appeal  dismissed. 


ALBOOaJL 

Deoehber  18th,  1914. 
supreme  court — ^appellate  division. 

HAIGH  V.  GRAND  TRUNK  PACIFIC  R.  W.  CO. 

Negligence — Intervention   to  Prevent  Accident — Intervener 
Injured — Contributory  Negligence-^Verdict  of  a  Jury. 

Where  the  plaintiff,  a  brakeman,  was  injured  by  going  on  to 
the  trade  in  front  of  a  moving:  train  in  order  to  apply  the  brakes 
and  80  prevent  a  possible  accident  to  others,  it  was  held^  that  it  ^as 
for  the  jary  to  find  whether  or  not  his  action  was  so  unnecessary, 
reckless  or  rash  as  to  disentitle  him  to  recover  damages. 

HM,  followinfc  the  American  rule,  that  in  considering  the 
intervener's  conduct,  errors  of  judgment  resultiug  from  the  excite- 
ment and  confusion  occasioned  by  the  emergency  should  not  be 
charged  against  him,  and  that  he  is  entitled  to  recover  damages  for 
ininries  recdved  on  the  grounds  of  (1)  negligence  against  the  per- 
•on  in  danger,   ('2)  negligence  against  himself  after  his  intervention. 

An  appeal  from  a  judgment  of  the  Chief  Justice  entered 
in  favour  of  plaintiff  on  the  verdict  of  a  jury  for  damages 
for  injuries  caused  by  the  negligence  of  defendant  or  its 
servants. 

The  appeal  was  heard  by  Scott,  Stuaht,  Beck  and  Sim- 
mons, JJ. 

0.  M.  Biggar,  K.C.,  for  defendant,  appellant. 
A.  A.  McGillvray,  for  plaintiflF,  respondent. 

y^U  XXX  W.L.B.  If  o.  4—12 
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The  judgment  of  the  Court  was  delivered  by 
Beck,  J. : —  This  is  an  appeal  by  the  defendant  company 
from  the  judgment  of  the  learned  Chief  Justice  entered 
for  the  plaintiff  upon  the  verdict  of  a  jury.  The  action  was 
one  for  negligence ;  the  jury  were  well  and  fully  instructed ; 
there  was  conflicting  evidence  so  that  it  seems  not  possible 
so  to  reconcile  the  evidence  as  to  avoid  the  conclusion  that 
there  was  perjury  on  one  side  or  the  other;  there  certainly 
WAS  evidence  of  negligence  and  I  think  that  of  the  grounds 
of  appeal  taken  the  only  one  which  calls  for  consideration 
is  the  question  of  contributory  negligence  or  perhaps  not 
that  question  but  the  question  of  the  defendant  company^s 
liability  to  the  plaintiffs  at  all  under  the  rather  peculiar  cir- 
cumstances of  the  case;  and  for  the  purpose  of  considering 
this  question  we  must  take  it  that  the  jury  has  accepted  sub- 
stantially the  story  of  the  plaintiff  and  his  witnesses.  The 
plaintiff  was  a  brakeman  for  the  defendant  company.  The 
train  he  was  attached  to  was  a  construction  train  for  a 
*•'  gang  "  working  near  a  place  called  Irrecana.  The  caboose 
had  been  uncoupled  and  the  rest  of  the  train  had  gone  some 
distance  further  on;  lunch  time  having  arrived  the  rest  of 
the  train  was  being  backed  to  couple  with  the  caboose  in 
order  to  take  the  whole  train  to  Irrecana  some  two  miles 
away.  The  plaintiff  finding  that  the  train  was  being  backed 
towards  the  caboose  too  rapidly,  and  having  failed  by  sig- 
nals to  get  the  engineer  to  reduce  the  speed  and  fearing  that 
persons  in  the  caboose  and  in  one  of  the  box  cars  would  be 
injured  by  reason  of  the  force  of  the  collision  got  upon  the 
track  in  face  of  the  last  car  for  the  purpose  of  turning  the 
angle  cock  of  the  air  brake,  which  would  have  had  the  effect 
of  applying  the  brake  and  stopping  the  train.  Under  the 
circumstances  detailed  in  the  evidence  it  was  undoubtedly  a 
dangerous,  but  whether  it  was  an  unnecessary  reckless  or 
rash  thing  to  do  was  for  the  jury  to  decide.  The  jury  were 
directed  fully  upon  the  question  of  his  conduct  from  the 
point  of  view  of  contributory  negligence  on  the  supposition 
that  if  he  was  not  guilty  of  contributory  negligence  he  was 
entitled  to  recover  and  they  have  found  in  favour  of  the 
plaintiff. 

Under  the  circumstances  it  is  impossible  to  interfere 
with  the  jury's  finding  upon  the  facts  as  they  have  decided 
in  favour  of  the  plaintiff,  though  I  am  inclined  to  think  that 
had  the  verdict  been  the  other  way  the  plaintiff  might  per- 
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haps  have  had  ground  to  complain  that  the  charge  of  the 
learned  Judge  failed  to  express  clearly  the  rights  of  a  per- 
son intervening  as  the  plaintiff  did. 

The  question  of  law  involved  has  been  much  considered 
in  manj  Courts  of  the  United  States.  The  lavr  is  collected 
in  a  note  to  Corbin  v.  Philadelphia,  195  Pa.  461,  in  49  L.  R. 
Ann.  ,(1900),  p.  715,  and  I  have  been  able  to  refer  to  Con- 
diff  Y.  Kansas  City,  &c.,  Rw.  Co.,  45  Kansas,  256 ;  48  Am. 
4  Eng.  R.  R.  Cases,  p.  417,  and  Pennsylvania  Co.  v.  Langen- 
dorff  (Ohio  Supreme  Ct.,  1891),  49  Am.  &  Eng.  R.R.  Cases, 
p.  317,  and  I  take  the  American  law  to  be  that  a  person 
is  justified  in  law  in  intervening  to  save  from  apparent  prob- 
able death  or  serious  injury  a  third  person  independently 
of  any  contractual  or  natural  relationship  between  the  per- 
son in  danger  and  the  intervener;  unless  his  intervention 
was  unnecessary,  reckless  or  rash  under  the  circumstances 
in  which  the  judgment  of  prudent  persons  and  that  in  con- 
sidering his  conduct  he  should  not  be  charged  with  errors 
•f  judgment  resulting  from  the  excitement  and  confusion 
occasioned  by  the  emergency,  and  that  if  the  intervener  is 
injured  he  can  recover  on  the  ground  either  of  negligence 
against  the  person  in  danger  or  of  negligence  against  him- 
self occurring  after  his  intervention  began.  This  proposi- 
tion, it  seems  to  me,  is  suK>orted  by  the  reasoning  in  Con- 
nell  V.  Prescott,  20  0.  A.  R.  49;  22  S.  C.  R.  147;  Seymour 
V.Winnipeg  Elect.  Co.,  19  Man.  R.  412;  Love  v.  New  Fair- 
view,  10  B.  C.  R.  330;  Roebuck  v.  Norwegian  Titanic  Co. 
(1884),  1  T.  L.  R.  117;  and  the  Scotch  case  of  Woods  v. 
Caledonia  Railway  Co.  (1886),  23  Sc.  L.  R.  798,  which  is 
not  available  but  of  which  a  considerable  note  is  to  be  found 
in  Love  v.  Fairview,  supra.  As  on  the  findings  of  fact  made 
by  the  jury  and  the  application  of  the  foregoing  proposition 
tf  law,  I  think  the  plaintiff  was  entitled  to  judgment,  the 
appeal,  in  my  opinion,  should  be  dismissed  with  costs. 

Appeal  dismissed. 
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ALBEETA. 

Simmons^  J.  Decemjsee  23bd,  1914. 

SUPRBKB  COUBT. 
CHAMBEBS. 

BEX  V.  HURST. 

Arrest  without  Warrant — lUegaiity  of — Trial  vMhout  Pro- 
test— Dismissal  of  Charge — Further  Charge  Preferred — 
Objection  to  Jurisdiction — Conviction — Certiorari. 

The  defendant,  having  been  unlawfully  arrested  on  a  charge  of 
vagrancy  by  reason  of  there  being  no  warrant,  appeared  witboat 
protest  before  a  magistrate  who  dismissed  the  charge.  Prior  to  its 
dismissal  a  further  charge  of  having  opium  in  his  posaeaaion,  con- 
trary to  section  3  of  the  Opium  and  Drug  Act,  was  preferred  against 
the  defendant  upon  which  he  was  convicted.  On  the  hearing  of  the 
latter  charge  the  accused  objected  to  the  jurisdiction  of  the  magis- 
trate on  the  ground  that  his  arrest  without  a  warrant  was  illegal. 

Ileld,  that  tlie  defendant  not  having  objected  to  the  illegality 
of  the  warrant  upon  which  he  was  arrested  upon  the  charge  of 
vagrancy  when  tried  on  that  charge,  could  not  raiae  it  on  the 
second  charge. 

Queen  v.  Hughes.  4  Q.  B.  D.  614.  followed. 

Rew  V.  BaptUie  Paul,  20  C,  C.  C.  169,  181,  referred  to. 

Application  by  certiorari  to  quash  a  conviction  by  a 
police  magistrate. 

J.  B.  Barron,  for  appellant. 
J.  T.  Shaw,  for  respondent. 

Simmons,  J.: — The  defendant,  Joseph  Hurst,  was  ar- 
rested in  the  city  of  Calgary  on  the  evening  of  November 
7th,  1914,  on  a  charge  of  vagrancy  under  sec.  238  (1)  of 
the  Criminal  Code.  The  arrest  was  made  without  a  war- 
rant and  it  is  admitted  that  for  this  reason  the  arrest  was 
illegal. 

On  the  9th  day  of  November  the  defendant  appeared 
(without  protest)  before  Gilbert  E.  Saunders,  police  magis- 
trate in  the  city  of  Calgary,  and  this  charge  was  dismissed. 

Before  the  said  charge  was  disposed  of  a  charge  was  laid 
against  the  defendant  of  having  opium  in  his  possession 
contrary  to  sec.  3  of  the  "  Opium  and  Drug  Act." 

Upon  this  charge  he  was  convicted  and  sentenced  to  two 
months'  imprisonment. 
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On  the  trial  of  this  charge  the  defendant's  counsel  ob- 
jected to  the  jurisdiction  of  the  magistrate  on  the  ground 
that  the  defendant  was  illegally  arrested  without  a  warrant. 

In  Eex  V.  Baptiste  Paul,  20  C.  C.  C.  159,  I  expressed 
the  view  that  if  the  magistrate  had  jurisdiction  over  the 
matter  it  was  immaterial  how  the  defendant  was  brought 
before  him. 

In  that  case  I  followed  Queen  v.  Hughes,  4  Q.  B.  D.  614. 

In  Queen  v.  Hughes  the  majority  of  the  Judges  held  that 
the  defendant  having  failed  to  object  to  the  jurisdiction  it 
could  not  be  subsequently  raised  if  the  justices  had  juris- 
diction over  the  matter. 

But  the  majority  of  the  Judges  went  further  and  ex- 
piessed  the  view  that  as  soon  as  the  defendant  was  brought 
before  tiie  justices,  if  they  had  jurisdiction  over  the  subject 
matter  it  was  immaterial  as  to  how  the  defendant  was  brought 
before  them.  Per  Lotes,  J. :  "I  am  of  opinion  that  whether 
Stanley  was  summoned,  brought  by  warrant,  came  volun- 
tarily, was  brought  by  force,  or  under  an  illegal  warrant,  is 
immaterial,  being  brought  before  the  Justices  (however 
brought  there),  if  they  had  jurisdiction,  in  respect  of  time 
and  place  over  the  oflfence,  were  competent  to  entertain  the 
charge." 

Hawkins,  J.,  expressed  a  similar  view,  and  Pollock,  B., 
and  lindley,  J.,  concurred. 

In  Rex  V.  Baptiste  Paul,  20  C.  C.  C.  161,  my  brother 
Beck  took  a  different  view,  citing  Pearks  et  al.  Ltd.  v.  Eich- 
ardson,  [1902]  1  K.  B.  91. 

With  much  respect  I  do  not  think  Lord  Alverstone,  C.J., 
asserts  any  principle  in  this  judgment  contrary  to  the  views 
of  the  Judges  in  Queen  v.  Hughes.    Section  62  of  the  Com- 
panies Ordinance  required  service  in  a  civil  process  to  be 
made,  in  a  certain  way.    The  judgment  in  this  case  went  no 
ferther  than  to  say  that  in  the  absence  of  any  legislative 
authority  or  any  ruled  practice  made  by  competent  authority, 
the  service  of  a  summons  upon  a  company  in  a  summary 
prosecution  for  violation  of  a  local  statute  should  be  made 
ifl  the  manner  prescribed  by  sec.  62  of  the  Companies  Or- 
dinance.   There  was  nothing  more  than  the  enunciation  of 
^^^  of  practice  to  the  eflPect  that  legislation  had  provided 
'^^  service  to  be  made  upon  an  incorporated  company  in  a 
^^^  proceeding  in  a  certain  way,  and  that  in  a  summary 
P'^^Xieeding  for  violation  of  a  statute  the  same  practice  should 
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be  followed.  A  company  cannot  be  serred  in  the  way  a  per- 
son is  served^  and  if  necessary,  some  officer  of  the  company 
must  be  served  on  its  behalf. 

In  the  case  before  me  the  material  does  not  disclose  that 
any  objection  was  made  to  the  jurisdiction  of  the  magis- 
trate when  the  defendant  was  charged  with  vagrancy. 

The  affidavit  of  James  Duguid,  Police  Court  clerk,  merely 
says  "  that  the  charge  of  vagrancy  against  the  accused  was 
disposed  of  and  upon  that  charge  he  was  dismissed."  Not 
having  raised  the  question  of  the  illegality  of  the  warrant 
upon  which  he  was  arrested  upon  the  charge  of  vagrancy 
when  he  came  before  the  magistrate  upon  that  charge  he 
cannot  raise  it  now. 

Queen  v.  Hughes,  supra. 

I  would,  therefore,  dismiss  the  application  with  costs. 

Conviction  affirmed. 


ALB2ETA. 

Decembesr  18th,  1911. 
supreme  court — appellate  division. 

MANUFACTURERS  LIFE  INSURANCE  CO.  et  al.  v. 

WALSH. 

Vendor  and  Purchaser  —  Agreement  for  Sale  of  Land  — 
Rescission  —  '^Reservations  "  —  Evidence  of  —  Prelim- 
inary Memorandum  —  Misrepresentation — Adding  Party 
Plaintiff — Costs, 

An  agreement  for  the  sale  of  land  sabjeot  to  "  reservations  ** 
wUl  not  be  rescinded  on  the  ground  that  the  reservations  are  not 
specifically  described  if  there  is  sufficient  description  to  put  the 
purchaser  upon  enquiry. 

A  memorandum  preliminary  to  an  agreement  for  the  sale  of 
land  which  set  oxit  reservations  with  more  detail  than  the  formal 
agreement  is  admissible  as  evidence  to  shew  that  the  purchaser 
knew  that  the  transfer  was  to  be  subject  to  specific  reservations. 

Where  subsequently  to  the  commencement  of  an  action  a  neces- 
sary party  plaintiff  is  added  on  the  application  of  the  original  plain- 
tiff, and  the  defendant  continues  to  defend  unsuccessfully,  defendant 
will  not  be  entitled  to  ^he  costs  up  to,  but  only  of,  the  amendment 

An  appeal  by  defendant  from  the  judgment  of  Beck,  J., 
in  favour  of  plaintiff  granting  specific  performance  of  an 
agreement  for  the  sale  of  land. 
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The  appeal  was  heard  by  Scott^  Stuabt  and  Simmons^ 

JJ. 

J.  T.  Shaw  for  plaintiff^  respondent. 
A.  6.  Virtue,  for  defendant,  appellant. 

The  judgment  of  the  Court  was  delivered  by 
Scott,   J.: — ^The  action  was  commenced  by  the  insur- 
ance company  as  sole  plaintiff  claiming  under  an  agreement 
watered  into   by   the  appellant  for  the  purchase  from  the 
0.  "W.  Kerr  Company  of  a  section  of  land  in  the  vicinity 
of  Wamer,  and   under  an  assignment  from  that  company 
its  rights  and  interests  under  the  agreement.    The  insurance 
company  alleged   that  the  appellant  had   made  default  in 
the  payment  of  the  purchase  money   and  that,  under  the 
power  contained  in  the  agreement,  it  had  by  notice  in  writ- 
ing declared  it  to  be  null  and  void,  and  his  rights  and  in- 
terests thereunder  determined.    It  claimed  by  way  of  relief: 
(1)  An  order  for  the  delivery  of  possession;  (2)  A  judg- 
ment that  the  agreement  is  determined  and  that  the  rights 
and  interests  of  the  appellant  thereunder  have  ceased  and 
determined;  (3)  That  all  payments  made  by  him  under  the 
agreement  are  forfeited  by  way  of  liquidated  damages,  and 
(4)  In  the  alternative,  payment  by  him  of  all  payment  of 
principal  and  interest  in  arrear. 

Defendant  Josephson  is  shewn  to  have  filed  a  caveat 
against  the  lands,  claiming  under  an  agreement  for  the  sale 
thereof  by  the  0.  W.  Kerr  Company  to  him.  The  only 
relief  claimed  by  the  insurance  company  as  against  him  was 
the  removal  of  his  caveat  and  costs.  No  defence  was  made 
by  him,  and  the  trial  Judge  at  the  conclusion  of  the  trial 
stated  that  he  would  make  an  order  declaring  that  he  had 
no  claim. 

The  appellant  having  by  his  statement  of  defence  charged 
jl^t  the  insurance  company  had  not  given  him  notice  of  the 
v^gmnent  from  the  0.  W.  Kerr  Company,  the  insurance 
•^pany  obtained  leave  at  the  trial  to  amend  by  adding  the 
(}.  W.  Kerr  Company  as  a  party  plaintiff  and  by  alleging 
that  they  were  joined  for  the  purpose  of  perfecting  the  right 
of  the  insurance  company  to  maintain  the  action. 

In  his  statement  of  defence  the  appellant  denies  that 
any  notice  was  given  by  or  on  behalf  of  the  insurance  com- 
pany declaring  the  agreement  void,  or  determining  his  in- 
terests thereunder,  and  I  may  here  state  that  no  evidence 
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of  any  such  notice  having  been  given  was  adduced  at  the 
trial. 

The  other  defences  relied  upon  by  the  appellant  at  the 
trial  were  that  the  insurance  company  was,  by  reason  of 
defects  in  its  title,  unable  to  give  him  a  clear  title  to  the 
property  and  that,  at  the  time  the  agreement  was  entered 
into,  certain  false  and  fraudulent  representations  were  made 
by  the  0.  W.  Kerr  Company  or  its  agents  as  to  the  nature 
of  the  soil,  the  contour  of  the  land  and  its  value  and  that  he 
entered  into  the  agreement  relying  upon  those  representa- 
tions. 

The  trial  Judge  held  that  there  was  no  intentional  mis- 
representation with  regard  to  the  land,  nor  any  uninten- 
tional material  misrepresentation,  and  that  plaintiffs  were 
entitled,  to  specific  performance  of  the  agreement. 

On  11th  May,  1910,  the  insurance"  company  obtained 
a  certificate  of  title  to  the  lands,  except  all  coal  and  other 
mineral  rights  and  the  right  to  work  the  same,  the  title 
being  also  subject  to  the  right  of  expropriation  of  certain 
portions  of  the  land  reserved  in  the  transfer  thereof  from 
the  Alberta  Railway  and  Coal  Company  to  the  0.  W.  Kerr 
Company.    The  reservations  in  that  transfer  are  as  follows : — 

"  All  coal  and  other  minerals  in  and  under  the  said  land 
and  the  right  to  use  so  much  of  said  land  or  the  surface 
thereof  as  the  company  may  consider  necessary  for  the  pur- 
pose of  removing  the  said  coal  and  minerals,  and  any  por- 
tion of  said  land  heretofore  taken  for  public  purposes,  and 
also  excepting  and  reserving  thereout  a  right  of  way  100  feet 
wide  to  be  used  by  the  company  or  its  successors  or  assigns 
for  the  purpose  of  irrigation,  canals  or  works,  said  right  of 
way,  if  taken,  to  be  paid  for  in  accordance  with  the  value 
of  the  land  and  any  improvements  upon  same,  said  privi- 
lege to  be  exercised  within  the  period  of  ten  years  next 
following  the  26th  day  of  June,  A.D.,  1906." 

The  appellant  contends  that,  by  reason  of  these  reser- 
vations, the  plaintiffs  are  unable  to  give  him  a  clear  title  to 
the  property  and  that  he  is  therefore  entitled  to  rescission 
of  his  agreement  to  purchase. 

The  agreement  in  question  was  made  on  22nd  Septem- 
ber, 1909,  and  is  for  the  sale  and  purchase  of  the  property 
for  $15,360,  payable  $5,120  in  cash,  and  the  remainder  in 
five  equal  annual  instalments  with  interest  at  6  per  cent. 
The  vendors  agreed  that,  upon  the  purchaser  paying  the 
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purchase  money  and  interest,  and  otherwise  fulfilling  the 
conditions  of  the  agreement,  he  shonld  be  entitled  to  a  con- 
veyance  free  from  incumbrances  subject,  however,  to  "all 
reservations,  limitations,  provisoes  and  conditions  expressed 
in  the  original  grant  from  the  Crown  to  tiie  (blank)  com- 
pany, and  in  the  original  contract  with  the  said  railway  for 
the  sale  thereof/' 

On  the  day  before  the  date  of  the  agreement  the  appel- 
lant gave  to  the  selling  agents  of  the  0.  W.  Kerr  Company 
his  note  for  the  cash  payment  of  $5,210,  and  he  and  they 
then  signed  a  memorandum  in  which  the  agents  acknow- 
ledged receipt  of  the  note  subject  to  the  approval  of  the  com- 
pany, the  contract  price  and  the  terms  of  payment  being  set 
out  suibstantially  the  same  as  in  the  agreement,  the  appel- 
lant thereby  agreed  to  pay  the  company  the  remainder  of 
the  purchase  money  and  interest  and  the  company,  in  con- 
sideration of  such  payment,  agreed  to  convey  the  lands  to 
him  in  fee  simple,  "  subject  to  the  reservations,  limitations, 
provisoes  and   conditions  expressed   ii^  the  original   grant 
from  the  Crown,  or  original  contract  with  the  railroad  com- 
pany and  reserving  all  mines,  minerals,  coal  or  valuable 
stone  in  or  under  said  land,  and  the  right  of  user  of  part 
of  the  surface  necessary  for  working  the  same  and  the  other 
reservations  and  exceptions  as*  above  stated/' 

The  agreement  is  upon  a  printed  form  in  which  a  blank 
left  for  the  name  of  the  company  obtaining  the  grant  from 
the  Crown  was  not  filled  in  and  the  name  of  any  railroad 
con^ny  does  not  appear  in  the  agreement  or  in  the  mem- 
orandum of  the  previous  day.  I  am  of  opinion,  however, 
that  there  was,  upon  the  face  of  the  agreement,  8u£Scient  to 
shew  the  purchaser  that  the  transfer  was  to  be  subject  to 
certain  reservations  and  to  enable  him  to  ascertain  their 
nature  and  extent  as,  although  their  nature  and  extent  was 
not  stated,  they  were  described  in  such  manner  as  would 
enable  him  to  ascertain  what  they  were  with  absolute  cer- 
tainty. If  he  entered  into  the  contract  knowing  that  certain 
reservations  were  intended  and  without  making  any  inquiry 
as  to  their  nature,  he  should  not  now,  in  my  opinion,  be 
permitted  to  say  that  he  is  entitled  to  a  transfer  free  from 
them. 

The  memorandum  referred  to  describes  the  intended  re- 
Bervations  with  more  detail  than  they  were  described  in  the 
agreement.    Objection  was  taken,  however,  to  its  admissi- 
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billty  as  evidence^  presumably  on  the  ground  that  it  was 
superseded  by  the  subsequent  agreement.  'In  my  opinion 
the  trial  Judge  was  right  in  admitting  it  even  if  the  only 
ground  for  its  admission  was  to  shew  that  the  purchaser 
knew  that  the  transfer  was  to  be  subject  to  the  specified  re- 
servations. 

The  reservation  by  the  Alberta  Railway  and  Irrigation 
Company  of  a  right  of  way  for  irrigation  purposes  appears 
to  me  to  have  been  unnecessary  as,  in  the  absence  of  any 
such  reservation,  that  company  under  its  act  of  incorpora- 
tion (ch.  43  of  1904),  could  exercise  that  right  as  against 
any  subsequent  owner  of  the  land.  The  Act  confers  upon 
it  all  the  powers  as  to  expropriation  of  lands  for  its  pur- 
poses as  are  possessed  by  railway  companies  under  the  Rail- 
way Act.  Apparently  the  only  effect  of  the  special  reserva- 
tion, if  it  has  any  effect,  was  to  restrict  to  a  limited  period 
the  right  of  the  company  to  exercise  that  power  as,  under 
the  Railway  Act,  there  is  no  limit  to  the  time  for  exercis- 
ing it. 

Since  the  issue  of  the  certificate  of  title  to  the  insurance 
company  the  only  registrations  affecting  its  title  are  the  fil- 
ing of  the  caveat  by  defendant  Joscphson  which  I  have 
already  referred  to,  and  of  a  caveat  filed  by  the  appellant 
claiming  an  interest  under  the  agreement  in  question.  As 
to  the  latter  no  question  can  arise  as,  upon  his  fulfilling  his 
agreement,  he  will  obtain  a  transfer  and  certificate  of  title 
and  his  caveat  will  thereby  be  removed. 

As  to  the  caveat  filed  by  defendant  Josephson  the  effect 
of  the  judgment  of  the  trial  Judge  is  that  he  has  no  claim 
upon  the  land.  The  judgment  is,  therefore,  conclusive  as 
against  him  and  the  insurance  company  is  entitled  to  ob- 
tain an  order  removing  it.  Under  the  agreement  the  com- 
pany was  not  bound  to  complete  his  title  until  the  time  for 
the  payment  of  the  last  instalment  of  the  purchase  money 
and  even  if  the  filing  of  that  caveat  constituted  a  cloud  upon 
his  title,  the  company  took  the  necessary  steps  to  remove  it 
before  the  purchaser  was  entitled  to  call  upon  it  to  do  so. 

The  only  evidence  adduced  at  the  trial  respecting  Joseph- 
son's  claim  consisted  of  certain  letters  written  by  him  to 
the  appellant  in  which  he  stated  in  effect  that  he  had  bought 
the  land  from  the  0.  W.  Kerr  Company  but  had  sold  it 
back  to  them  a  few  days  before  they  sold  it  to  the  appellant, 
and  that  his  only  claim  was  for  the  balance  of  the  purchase 
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money  due  by  the  company  to  him,  and  a  letter  from  that 
company  to  the  Standard  Trust  Company  stating  that  the 
land  was  originally  sold  to  Josepheon  but  that  they  had  re- 
purchased from  him  and  resold  to  the  appellant. 

If  these  letters  were  properly  received  as  evidence  of 
the  transactions  referred  to  in  them  the  utmost  that  can  be 
inferred  from  them  is  that  the  only  interest  Josephson  could 
have  had  in  the  land  was  a  lien  for  the  balance  of  the  pur- 
chase money  due  him.  This  would,  therefore,  be  nothing 
more  than  an  incumbrance  which  the  appellant  would  be  en- 
titled to  require  the  insurance  company  to  pay  out  of  the 
purchase  money  due  by  him,  but  it  would  not  constitute  a 
defect  in  title  or  a  ground  which  would  entitle  him  to  re- 
pudiate the  purchase. 

One  of  the  grounds  of  appeal  is  that  the  trial  Judge 
erred  in  holding  that  the  notice  of  cancellation  given  by  the 
insurance  company  amounted  to  a  rescassion  of  the  agree- 
ment and  entitled  the  appellant  to  restitutio  in  integrum 
and  it  is  contended  on  his  behalf  that  the  company  having 
elected  to  take  that  course,  it  is  not  now  entitled  to  claim 
specific  performance. 

I  have  already  stated  that  there  was  no  evidence  to  shew 
that  such  a  notice  was  given.  There  is,  however,  the  alle- 
gation in  the  statement  of  claim  that  it  was  given  and,  if 
the  appellant  had,  by  his  statement  of  defence,  admitted 
that  it  was  given,  a  question  might  then  have  arisen  whether 
the  insurance  company  might  not  have  been  bound  by  th3 
allegation,  but  the  appellant  having  denied  the  giving  of 
the  notice  and  the  giving  of  it  not  having  been  proved,  the 
insurance  company  is  not,  in  my  opinion,  bound  by  its  alle- 
gation and  there  is,  therefore,  nothing  to  shew  that  it  had 
wected  to  rescind  the  agreement. 

Other  grounds  of  appeal  are  that  the  trial  Judge  erred 
in  holding  that  there  was  no  wilful  misrepresentation  in  a 
tt»terial  particular  and  in  not  deciding  whether  or  not  there 
^w  innocent  misrepresentation  and  in  not  holding  that 
there  was  innocent  misrepresentation  and  that  the  contract 
Bhonld  be  rescinded. 

The  trial  Judge  found  that  there  was  no  intentional  mis- 
representation and  that  the  appellant  had  not  satisfied  him 
that  there  was  any  nnintentional  material  misrepresentation. 
This,  in  effect  is  a  finding  that  the  appellant  had  failed  to 
wtablish  that  there  was  any  material  misrepresentation  and. 


184  THE  WESTERN  LAW  REPORTETt.  [vOL.  30 

as  it  is  only  material  misrepresentations  that  are  important, 
he  left  nothing  undeicded. 

A  large  number  of  witnesses  were  examined  upon  the 
question  of  misrepresentation,  and  there  is  a  mass  of  con- 
tradictory evidence  respecting  it.  The  trial  Judge  had  ample 
ground  for  reaching  the  conclusion  he  did  upon  the  ques- 
tion and,  in  my  view,  this  is  not  a  case  in  which  this  Court 
should  review  his  finding  upon  that  question  of  fact. 

In  Coghlan  v.  Cumberland,  [1898]  1  Ch.  704,  Lindley, 
M.E.,  in  his  judgment  uses  words  which  seem  peculiarly 
applicable  to  such  a  case  as  this.    He  says: 

"  WTien  much  turns  upon  the  relative  credibility  of  wit- 
nesses who  have  been  examined  and  cross-examined  before 
him  a  Judge,  the  Court  is  sensible  of  the  great  advantages 
he  has  in  seeing  and  hearing  them.  .  .  .  and,  when  the 
question  arises  which  witness  is  to  be  believed  rather  than 
another,  and  that  question  turns  on  manner  and  demeanour, 
the  Court  of  Appeal  always  is,  and  must  be  guided  by  the 
impression  made  on  the  Judge  who  saw  the  witnesses.'^ 

The  conduct  of  the  appellant  subsequent  to  the  alleged 
misrepresentations  was  such  as  might  reasonably  lead  the 
trial  Judge  to  entertain  a  doubt  whether  they  were  made,  or, 
if  made,  whether  the  appellant  himself  considered  them  ma- 
terial. He  admits  that,  some  months  after  the  agreement 
was  entered  into,  he  entered  into  possession  of  the  land  and 
that,  while  in  possession,  he  became  aware  that  it  was  not 
such  as  was  represented  to  him  and  yet,  with  that  know- 
ledge he,  without  complaining  of  the  misrepresentations  after- 
wards applied  for  and  obtained  an  extension  of  time  for  the 
payment  of  the  purchase  money  at  a  higher  rate  of  interest 
and  also  placed  the  land  in  the  hands  of  several  agents  for 
sale  at  a  price  in  excess  of  that  he  had  agreed  to  pay  for  it. 

Tho  only  other  ground  of  appeal  is  that  the  trial  Judge 
erred  in  not  holding  that  the  plaintiff  should  pay  the  ap- 
pellant's costs  up  to  the  time  the  0.  W.  Kerr  Company  was 
added  as  plaintiff,  the  ground  of  this  contention  being  iJiat, 
as  the  insurance  company  had  not  given  notice  of  the  assign- 
ment of  the  agreement,  it  was  not  entitled  to  sue  upon  it 
and,  therefore,  that  the  action  was  not  properly  constituted 
until  the  0.  W.  Kerr  Company  was  added  as  plaintiff. 

The  trial  Judge  held  that,  as  the  insurance  company  had 
obtained  from  the  O.  W.  Kerr  Company  a  transfer  of  the 
land  as  well  as  an  assignment  of  the  agreement,  the  ordinary 
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respecting  assignments  of  choses  in  action  did  not  apply 
and  that  the  O.  W.  Kerr  Company  and  the  Standard  Trust 
Company  were,  therefore  unnecessary  parties.  He  therefore 
held  that  the  appellant  should  be  entitled  to  the  costs  oc- 
casioned by  their  'being  added. 

I  express  no  opinion  as  to  whether  the  trial  Judge  was 
right  in  this  conclusion  as,  in  my  view,  it  is  unnecessary  to 
do  so.  If  the  appellant  is  right  in  his  contention  that  the 
action  was  not  properly  constituted  until  the  0.  W.  Kerr 
Company  was  added  and  if  upon  that  company  being  added, 
the  appellant  had  consented  to  judgment  for  the  plaintiffs, 
it  might  be  open  to  question  whether  he  would  not  have  been 
entitled  to  the  costs  of  the  action  up  to  that  time,  but  hav- 
iiig  continued  to  defend  the  action  after  it  was  properly  con- 
stituted, I  see  no  reason  why  the  plaintiffs  should  not  have 
l\ie  costs  of  the  action  from  its  inc^tion  except  of  course 
^c\i  costs  as  may  have  been  occasioned  to  the  appellant  by 
reason  of  the  amendment. 

In  my  opinion  the  appeal  should  be  dismissed  with  costs. 

Appeal  dismissed. 


SASKATCHEWAN. 

November  28th^  1914. 

supreme  court  en  banc. 

ALBERT  IMPROVEMENT  CO.  LTD.  v.  PEVERETT. 

Company — Call — Vaiidiiy  of  Act  of  Directors  in  Authorizing 
— Disqualified  Dixector — No  Quorum — Companies  Act, 
R.  S.  8.  ck.  72,  Clause  (71)  Table  A. 

Held,  that  the  act  of  the  directors  of  a  company  incorporated 
nnder  the  Ck>mpanie8  Act,  R.  S.  S.  c.  72,  in  authorizing  a  call  of 
the   whole   amount   of   the   subscribed   shares   of   the   company   was 
valid  nnder  the  proviuong  of  clause   (71)   table  A.  of  the  said  Ac 
mVfiVe  that  one  of  the  said  directors  was  not  qualified. 

Appeal  from  the  judgment  of  Newlands,  J.,  in  favour 
/  plaintiff  in  an  action  to  recover  the  sum  of  $2,000,  being 
the  amount  of  a  call  on  the  shares  of  defendant  subscribed 
for  by  him  in  the  memorandum  of  association. 
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The  appeal   was   heard   by   Haultain,   C.J.,    Lamont, 
Brown^  and  Elwood,  JJ. 

W.  M.  Martin,  for  plaintiff,  respondent. 

J.  F.  Frame,  K.C.,  for  defendant,  appellant. 

The  judgment  of  the  Court  was  delivered  by 

Haultain,  C.J. : — The  plaintiff  is  a  company  duly  in- 
corporated under  the  Companies  Act,  (R.  S.  S.  ch.  72).  The 
defendant  is  one  of  the  incorporators  of  the  company,  and 
as  a  subscriber  of  the  memorandum  of  association  subscribed 
for  20  shares  of  $100  each.  The  memorandum  of  associataou 
was  accompanied  when  registered  by  articles  of  association 
which  will  be  referred  to  later.  The  company  was  duly  in- 
corporated on  the  26th  February,  1913,  with  a  capital  of 
$500,000,  divided  into  5,000  shares  of  $100  each.  Subject 
to  the  special  articles  of  association,  the  regulations  contained 
in  table  A.  in  the  first  schedule  of  the  Companies  Act  are 
applicable  to  the  company.  The  statutory  meeting  of  the 
company  was  held  on  the  8th  March,  1913.  By  one  of  the 
special  articles  of  the  company  it  is  provided  that: — 

"(3)  No  business  shall  be  transacted  at  a  general  meeting 
unless  a  quorum  of  members  is  present  at  the  time  when  the 
meeting  proceeds  to  business,  and  two  members  personally 
present  and  representing  in  person  or  by  proxy  not  less  than 
one- third  of  the  issued  capital  of  the  company  shall  be  a 
quorum,  and  for  the  purpose  of  reckoning  a  quorum  a  mem- 
ber being  an  incorporated  company,  represented  by  proxy 
shall  be  deemed  to  be  personally  present,  and  clause  37  of 
table  "A"  shall  not  apply  to  this  company." 

It  was  shewn  by  the  evidence  that  there  was  a  suflBcient 
quorum  at  the  meeting  of  March  8th  to  satisfy  the  require- 
ments of  this  regulation.  At  this  meeting,  under  the  pro- 
visions of  clause  12  of  the  special  articles,  which  replaces 
clause  ,(^S)  oi  table  A.  the  whole  of  the  directors  retired 
from  office,  and  directors  for  the  ensuing  year  were  elected. 
Counsel  for  the  appellant  argued  that  the  directors  ap- 
pointed at  this  meeting  were  the  "  first  directors  "  and  should 
have  been  appointed  by  a  majority  of  the  subscribers  of  the 
memorandum  of  association  under  the  provisions  of  clause 
52  of  table  A.  This  contention,  in  my  opinion,  does  not  call 
for  serious  consideration.  "  First  directors  ^'  are  usually 
named  in  the  articles  of  association,  but  not  uncommonly 
the  articles,  instead  of  naming  them,  contain  a  power  for  the 
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subscribers  to  appoint  them.  In  the  case  of  this  company 
there  were  no  first  directors  named  in  the  articles  so  that 
clauses  (52)  and  (53)  of  table  A.  applied.  As  no  first 
directors  were  appointed  under  clause  (52)  the  subscribers 
of  the  memorandum  of  association  must  be  deemed  to  have 
been  the  directors  under  clause  (53).  If  the  subscribers  of 
the  memorandum  had  taken  action  under  clause  (52)  that 
action  would  undoubtedly  have  required  the  approval  of  a 
majority  of  the  subscribers  to  have  become  effective. 

Under  the  provisions  of  clause  (53)  the  subscribers  of 
the  memorandum  of  association  became  the  "  first ''  directors 
of  the,  company  automatically,  and  it  would  be  absurd  to  say 
that  the  directors  who  were  subsequently  appointed  at  the 
statutory  meeting  were  the  "  first "  directors,  or  that  the  pro- 
visions of  clanse  (52)  applied  to  their  election. 

The  special  articles  of  the  company  provide  that  the 
qualifications  of  a  director  shall  be  the  holding  of  at  least 
one  share  oi  the  company,  but  that  "  a  director  may  be  ap-  1 

pointed  and  act  before  acquiring  his  qualification,  but  shall 
in  any  case  acquire  the  same  within  one  month  of  his  ap- 
pointment, and  unless  he  shall  do  so,  he  shall  be  deemed 
to  have  vacated  the  office  of  a  director." 

One  of  the  nine  directors  appointed  at  the  statutory  meet- 
ing on  the  8th  March,  1913,  was  Mr.  L.  A.  Bounding,  who 
apparently  did  not  possess  the  necessary  qualification.     On 
October  24th,  1913,  a  meeting  of  the  directors  was  held  at 
which  five  directors,  including  Mr.  Bounding,  were  present, 
Mr.  Bounding  had  not  acquired  his  qualification  as  a  direc- 
tor within  one  month  of  his  appointment,  and  had  therefore, 
under  the  regulation  mentioned  above,  vacated  his  office.     At 
Qiis  meeting  a  call  of  a  whole  amount  of  the  subscribed  shares 
of  the  company  was  authorized,  and  notice  of  this  call  was 
duly  given  to  the  defendant.    It  is  objected  by  the  appellant 
(and  this  is  the  real  ground  of  this  appeal)   that  as  Mr. 
Bounding  was  disqualified  at  the  time  of  this  meeting  there 
was  not  a  quorum  of  the  directors  present,  and  therefore  the 
call  was  not  a  valid  one.     The  quorum  necessary  for  the 
transaction  of  business  at  a  directors'  meeting  was  fixed  by 
the  directors  at  five.     There  was  therefore  not  a  quorum  of 
qualified  directors  present  at  this  meeting. 
Clause  (71)  of  table  A.  provides  that: — 
"All  acts  done  by  any  meeting  of  the  directors  or  of  a 
commattee  of  directors  or  by  any  perswi  acting  as  a  director 
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shall  notwithstanding  that  it  be  afterwards  discovered  that 
there  was  some  defect  in  the  appointment  of  any  such  direc- 
tors or  persons  acting  as  aforesaid  or  that  they  or  any  of 
them  were  disqualified  be  as  valid  as  if  every  euch  person  had 
been  duly  appointed  and  was  qualified  to  be  a  director." 

A  similar  provision  in  the  English  Acts  has  been  held  over 
and  over  again  to  cure  irregularities  quite  as  serious  as  the 
one  in  question.  In  support  of  the  opposite  view  the  cases  of 
Howbeach  Coal  Co.  v.  Teeque,  5  H.  &  N.  151,  and  In  le 
Staffordshire  Gas  &  Coke  Co.,  ex  parte  Nicholson,  66  L.  T. 
413,  were  cited.  The  first  of  these  cases  was  practically  over- 
ruled by  the  Court  of  Appeal  in  Dawson  v.  African  Consoli- 
dated Land  &  Transfer  Co.,  [1898]  1  Ch.  6 ;  67  L.  J.  Ch.  47, 
which  was  followed  in  British  Asbestos  Co.  v.  Boyd,  [1903]  2 
Ch.  439 ;  73  L.  J.  Ch.  31.  The  two  last  cited  cases  were  fol- 
lowed in  Channel  Collieries  Trust,  Ltd.  v.  Dover,  St.  Mar- 
garets and  Martin  Mill  Light  Railway  Co.,  [1914]  1  Ch.  568 ; 
83  L.  J.  Ch.  417,  in  which  case  Sargant,  J.,  thought  that  In 
re  Staffordshire  Gas  &  Coke  Co.,  was  inconsistent  with  the 
later  decisions.  The  decision  in  the  Channel  Collieries  case 
has  been  recently  aflSrmed  in  the  Court  of  Appeal  (see  30 
T.  L.  R.  647). 

On  the  authority  of  these  cases  it  must  therefore  be  held 
that  the  act  of  the  directors  in  making  the  call  in  question  was 
a  valid  one  under  the  provisions  of  clause  (71)  table  A.  I 
do  not  think  that  it  is  necessary  for  the  purpose  of  this  appeal 
to  express  any  opinion  with  regard  to  the  option  given  to 
Gordon,  McKay  &  Co.  Ltd.,  to  purchase  all  the  shares  of  the 
company.  If  Mr.  Peverett  is  bound  by  that  option  he  must 
take  his  shares  subject  to  it,  and  if  he  is  not  bound  by  it  !ie 
is  entitled  to  his  shares  in  the  ordinary  form.  In  view  of  the 
reference  in  the  judgment  appealed  from  to  sec.  13  of  the 
Companies  Act  and  the  statement  that  the  defendant  was 
liable  for  the  full  amount  of  his  shares  when  the  action  was 
brought,  it  might  be  well  to  say  that,  in  my  opinion,  the  de- 
fendant was  only  liable  for  the  amount  of  the  shares  sub- 
scribed for  by  him  by  virtue  of  the  call  which  was  duly  made 
in  respect  of  them. 

Appeal  dismissed. 
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supbeme  coubt  en*  banc. 

POWELL  V.  CANADIAN  NORTHERN  R.  W.  CO. 

Damages— Fatal  Accidents  Act,  R.  S.  Sash.  ck.  1S5— Expec- 
tation of  Pecuniary  Benefit  —  Unmarried  Sister  of 
Deceased, 

In  an  aotion  under  the  Fatal  AccidenU  Aot  the  trial  Judge 
awarded  the  unmarried  sister  of  the  deceased  $1,500.  The  evidence 
upon  which  the  Judge  based  his  award  was  brought  out  during  the 
cross-examination  of  the  mother  who  said :  **  My  unmarried  daughter 
Uvea  with  me.  Ko  one  else  lives  with  us.'*  The  mother  stated  in 
her  direct  ezamioation  that  she  carried  on  the  business  of  a  grocer 
and  that  she  could  not  earn  her  living  were  it  not  for  her  children. 

HM,  that  the  trial  Judge  was  not  justified  in  inferring  from  this 
evidence  that  the  daughter  assisted  in  carrying  on  the  business  and 
that,  since  the  sister  was  living  with  her  mother,  the  pecuniary 
assistance  provided  by  the  deceased  would  also  go  to  the  sister's 
lapport 

HM,  that  the  inferences  of  the  trial  Judge,  if  correct,  were 
facts  within  the  knowledge  of  the  mother,  and  that  the  latter  not 
having  stated  them  in  her  evidence  and  not  having  been  asked  any 
questions  concerning  them  by  the  plaintUTs  counsel,  there  was  a  pre- 
gumption  that  they  were  not  so. 

Appeal  from  the  judgment  of  Lamont,  J.,  28  W.  L.  R. 
433^  in  respect  of  the  award  of  $1,500  damages  to  the  un- 
married sister  of  the  deceased. 

The  appeal  was  heard  by  Haultain,  C.J.,  Nbwlands, 
Brown,  and  Elwood,  JJ. 

TisdalCy  for  the  defendant,  appellant. 
F.  Wilson,  for  the  plaintiff,  respondent. 

The  judgment  of  the  Court  was  delivered  by 
Nbwlands,  J. : — This  is  an  action  under  Lord  Campbeira 
Act    The  learned  trial  Judge  allowed  the  mother  of  the 
deceased  $1,000,  and  an  unmarried  sister  $1,500.     From  the 
award  to  the  unmarried  sister  the  defendants  appeal.    The 
only  evidence  upon  this  brandi  of  the  case  was  given  by  tho 
mother  in  England,  and  was  taken  under  commission,  and, 
that  evidence  being  in  writing,  this  Court  is  in  the  same  posi- 
tion to  draw  conclusions  from  it  as  the  learned  trial  Judge, 
tn  Toronto  General  Trusts  Corporation  v.  Manitoba  Con- 
struction Co.,  26  W.  L.  R.  130,  this  Court  held  that:  "In 
order  to  sustain  an  action  under  the  statute  in  question  it  is 

VOU  XXX  W.L.R.  NO.  4 — ^13 
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only  necessary  to  establish  a  reasonable  expectation  of  pecuni- 
ary benefit  to  the  parties  interested  if  the  death  of  the  de- 
ceased had  not  occurred/' 

No  evidence  was  given  by  the  plaintiff  to  shew  that  the 
'sister  had  any  expectation  of  receiving  assistance  from  her 
brother,  and  we  were  informed  by  counsel  at  the  argument 
that  no  such  claim  was  made  by  the  plaintiff's  counsel  at 
the  trial.  The  evidence  from  which  the  learned  trial  Judge 
drew  the  conclusion  which  he  did  was  brought  out  on  cross- 
examination  of  the  mother  by  the  defendants^  counsel,  an«l 
that  evidence  was  simply :  "  My  unmarried  daughter  lives 
with  me.  No  one  else  lives  with  us."  This  is  the  onlv 
referepce  to  the  daughter  in  her  evidence.  In  her  direct 
examination  the  mother  f^aid  she  carried  on  the  business  of 
a  grocer  in  the  premises  on  which  she  resided  and  that  she 
should  not  get  a  living  if  it  was  not  for  her  children.  From 
this  evidence  the  learned  trial  Judge  drew  two  conclusions. 
He  says :  "  it  seems  reasonable  to  presume  that  the  daughter 
assisted  in  carrying  on  the  business/'  and,  "  as  the  sister  was 
living  with  her  mother,  the  pecuniary  assistance  provided  by 
the  deceased  would  also  go  to  the  sister's  support."  I  do 
not  think  the  learned  trial  Judge  was  justified  in  drawin<r 
either  of  these  conclusions  from  the  evidence.  If  they  are 
correct  they  are  facts  that  were  within  the  knowledge  of  the 
mother  and  she  could  have  said  so  in  her  evidence,  and  not 
having  been  asked  any  such  questions  by  plaintiff's  counsel  it 
should  rather  be  presumed  that  this  was  not  the  case.  See 
Best  on  Evidence,  9th  ed.,  p.  243. 

In  my  opinion  the  only  conclusion  that  can  properly  bo 
ilrawn  from  the  evidence  I  have  referred  to  is  that  this  daugh- 
ter was  one  of  the  children  who  was  helping  to  support  her 
mother,  and  not  that  she  was  in  any  way  soipported  by  either 
her  mother  or  brother,  or  had  any  expectation  of  any  such 
support.  I  may  say  that  the  learned  trial  Judge  assumed 
that  this  sister  was  the  eldest  of  the  family,  and  was  about 
42  years  old,  there  being  no  evidence  on  that  point.  As  the 
mother  is  71  years  old,  and  was  married  in  1870  it  would  be 
reasonable  to  presume  that  this  daughter  was  of  full  age.  I 
only  mention  this  to  shew  that  there  could  be  no  presumption 
that  the  daughter  was  a  child  who  could  not  provide  for  her- 
self. 

I  think  the  appeal  should  be  allowed  with  costs. 

Appeal  allowed. 
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8upreke  court   bn  banc. 

STANDARD  TRUSTS  CO.  v.  KARST  AND  (^ENTNEK. 

Vendor  and  Purchaser — Sale  of  Land — Payment  out  of  Crop 
— Delivery    to    Elevator  —  Purchaser   Taking    Storage 
Tickets  in  Own  Name  —  Jus  Disponendi  —  Passing  of 
Property — Intentiofi — Sales  of  Goods  Act,  sec.  20,  sub- 
sec.  (5),  sec,  21,  suh'Sec.  (2). 

Under  an  agreement  for  the  sale  of  land  the  purchaser  coven- 
anted to  pay  the  balance  of  the  parchase-monej  by  delivering  to  the 
trder  of  the  vendor  at  an  elevator  one-half  of  all  the  grain  grown* 
upon  said  land  in  each  year  until  the  whole  purchase-money  should 
be  paid  Purchaser  delivered  a  year's  crop  to  the  elevator.  After 
a  portion  of  the  said  crop  was  sold,  purchaser  told  the  manager  of 
the  elevator  that  the  remainder  belonged  to  the  vendor.  Purchaser 
hauled  it  out  of  the  elevator  and  received  storage  tickets  in  his 
own  name.  Purchaser  then  assigned  the  tickets  to  vendor.  A  few 
days  prior  to  said  assignment  an  execution  creditor  of  the  purchaser 
served  the  elevator  company  with  a  garnishee  summons  in  which  it 
was  daimed  that  the  company  was  indebted  to  the  purchaser  in 
respect  of  the  grain  represented  by  the  tickets. 

HM,  that  the  property  in  grain  grown  on  the  land  was  in  the 
pardiaser  until  he  made  delivery  of  the  vendor's  share  at  the  ele- 
^^tor  in  accordance  with  the  terms  of  the  agreement  of .  sale  and 
that,  under  sec  20,  sub-sec.  (5)  of  the  Sales  of  Goods  Act.  the  de- 
livery was  prima  facie  evidence  of  the  appropriation  of  the  amount 
delivered  to  pass  the  property  therein. 

^^  Belt,  that  under  sec.  21.  sub-sec.  (2)  of  the  Sales  of  Goods  Act, 

^u^  taking  of  the  storage  tickets  by  the  purchaser  in  his  own  name 

^^«^  a  prima  facie  presumption  of  the  reservation  of  the  right  of 

w  ^sposal  which  might  be  rebutted  by  evidence  shewing  that  though 

the  purchaser  took  the  tickets  in  his  own  name  he  did  not  intend 

to  retain  any  control  or  interest  in  the  property  represented  thereby. 

The  appeal  wafs  heard  by  HAn/rAix,  O.J.,  Lamoxt,  and 
Xewunds,  JJ. 

^-  P.  FuUerton,  K.C.,  for  plaintiff,  appellant. 
^'  C.  Pope,  for  defendant,  respondent. 

Xne  judgment  of  the  Court  was  delivered  by 
l^MoNT,  J. : — The  facts  in  this  appeal  are  as  follows : — 
^y  an  agreement  in  writing  bearing  date  the  4th  day  of 

V  n^^'''  1911,  one  Guy  Cantrall  purchased  from  0.  K. 

M<;IIheniiy  the  south  half  of  35-28-5,  w.  3rd,  paying  a  por- 
^"  ^*   the  purchase  price  in  cash  and  covenanting  to  pay 
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the  remainder  by  the  delivery  to  the  order  of  the  vendor  at 
the  elevator  of  one-half  of  all  the  grain  grown  upon  said 
land  in  each  year.    Mcllhenny  died,  and  the  plaintiffs  were 
appointed  administrators  of  his  estate.    In  September,  1913, 
Cantrall  threshed  the  grain  grown  on  the  land  during  that 
year  and  hauled  it  to  an  elevator  owned  by  the  Canadian 
Elevator  Co.     He  first  loaded  a  car  which  was  sold,  and  he 
obtained  the  proceeds  thereof.     He  then  hauled  out  twelve 
or  thirteen  hundred  bushels  and  got  paid  for  this.    He  told 
Erskine,  the  manager  of  the  elevator,  that  the  balance  be- 
longed to  the  plaintiffs.     This  balance  he  hauled  out  and 
took  storage  tickets  therefor.     He  then  went  to  Winnipeg, 
and  on   October  3rd,   1913,  he  assigned    to    the  plaintiffs 
these  storage  tickets,  which  amounted  to  $924.     Two  days 
before  this  assignment  was  made,  namely  on  October  1st, 
the  defendants  served  a  garnishee  summons  upon  the  ele- 
vator company  in  which  they  claimed    that    the    company 
were  indebted   to  Cantrall,  in  respect  of  the  grain  repre- 
sented by  these  storage  tickets.     An  issue  was  directed  to 
determine  whether  the  Standard  Trusts  Co.  or  the  defend- 
ants were  entitled  to  the  moneys  still  in  the  hands  of  the 
elevator  company.    The  issue  was  tried  before  Smith,  D.C.J., 
who  held  that  there  had  been  no  division  of  the  grain  and 
that  the  property  therein  was  still  in  Cantrall,  and    that 
therefore  the  moneys  due  by  the  elevator  company  therefor 
were  garnishable.     From   this  judgment  the  plaintifb  now 
appeal. 

In  Robinson  v.  Lott,  2  S.  L.  R.  276,  this  Court  held  that 
in  the  case  of  a  lease  in  which  a  portion  of  the  grain,  grown 
upon  the  premises  was  reserved  as  rent>  the  property  in  the 
entire  crop  grown  was  in  the  lessee  until  he  made  delivery 
of  the  landlord's  share  at  the  elevator  in  accordance  with 
the  terms  of  the  lease,  or  until  the  grain  was  divided  and 
the  landlord  agreed  to  accept  his  share  at  some  place  other 
than  that  provided  in  the  lease;  and  in  Campbell  v.  Mac- 
Kinnon, 14  M.  R.  421,  Killam,  C.J.,  in  giving  the  judgment 
of  the  Court  en  Banc  of  Manitoba  in  a  similar  case,  said : — 

^^  The  land  was  demised  to  the  execution  debtor,  and  out 
of  the  crop  a  certain  portion  was  to  be  paid  as  rent.  Prima 
facie  the  property  in  the  whole  until  so  paid  over  would  be 
in  the  lessee.  There  is  nothing  to  indicate  that  he  was  tn 
cultivate  the  soil  as  servant,  agent,  bailee  or  other  instru- 
ment of  the  lessor.     The  construction  that  T  would  give  to 
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the  instniment  is  that  ihe  legal  property  was  to  be  in  the 
lessee  until  delivered  at  the  elevator  for  the  lessor^  but  that 
from  that  time  it  was  to  be  in  the  lessor/' 

The  principle  of  these  eases  applies  equally,  in  my 
opinion,  where  the  relation  of  the  parties  is  that  of  vendor 
and  purchaser  instead  of  lessor  and  lessee.  Delivery  of  the 
grain  at  the  elevator  for  the  lessor  or  vendor  is  therefore 
prima  facie  evidence  of  appropriation  of  the  amount  de- 
livered sufficient  to  pass  the  property  in  the  grain.  Sales 
of  Goods  Act,  sec.  20,  sub-sec.  (6).  That  Cantrall  deliv- 
ered the  grain  in  question  at  the  elevator  is  admitted.  The 
question  is,  did  he  deliver  it  for  the  plaintiff  in  fulfilment 
of  his  contract  or  for  himself? 

Section  21,  sub-sec.  (2)  of  the  Sales  of  Goods  Act  pro- 
M'des: — 

"(2)  Where  goods  are  shipped  and  by  the  bill  of  lading 
the  goods  are  deliverable  to  the  order  of  the  seller  or  his 
tgent,  the  seller  iy  prima  facie  deemed  to  reserve  the  right 
of  disposal.*' 

If  Cantrall  retained  the  right  of  disposal  of  the  grain 
represented  by  these  storage  tickets,  the  property  therein  did 
not  pass.  The  prima  facie  presumption  of  a  reservation  of 
»  right  of  disposal  raised  by  the  taking  of  a  bill  of  lading 
or  other  document  of  title  in  the  shipper's  own  name  is  a 
rebuttable  one,  and  may  be  rebutted  by  evidence  shewing 
that  though  he  took  the  tickets  in  his  own  name  he  did  not 
intend  to  retain  any  control  of  or  interest  in  the  property 
represented  by  these  tickets.  In  Falk  v.  Fletcher  (lfi65), 
144  E.  R.  501,  the  plaintiff,  who  was  a  salt  merchant  of  Liv- 
<*rpool,  was  in  the  habit  of  shipping  salt  to  Calcutta  for  one 
de  Mattes.  De  Mattos  chartered  a  ship  from  the  defendant 
and  sent  it  to  the  plaintiff  to  be  loaded  with  a  cargo  of  salt. 
The  plaintiff  had  placed  on  board  1,007  ton  of  salt,  for  which 
he  took  the  mate's  receipts  in  his  own  name  when  he  learned 
that  de  Mattos  had  suspended  payment.  He  then  refused 
to  load  any  more  salt,  and  demanded  a  bill  of  lading  de- 
liverable to  his  own  order  for  the  1,007  tons.  The  defend- 
ant refused,  and  the  vessel  sailed  with  the  salt  on  board. 
The  plaintiff  sued  for  wrongful  conversion  by  the  defendant 
of  the  salt.  The  trial  Judge  instructed  the  jury  that  if  they 
found  that  by  delivering  the  salt  on  board  the  plaintiff  in- 
tended to  pass  the  property  in  it  to  de  Mattos,  and  that  the 
taking  of  the  mate's  receipts  in  his  own  name  was  a  mere 
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accident,  they  might  find  for  the  defendant;  but  if  they 
found  that  by  taking  the  receipts  in  his  own  name  the  plain- 
tiff intended  to  retain  control  over  the  property,  they  must 
find  for  the  plaintiff.  The  jury  found  the  plaintiff  intended 
to  keep  control  of  the  property.    In  appeal,  Erie,  O.J.,  said: 

"  The  plaintiff  was  in  reality  in  the  position  of  an  un- 
paid vendor.  As  agent  for  de  Mattos,  he  put  the  salt  on 
board  a  ship  chartered  by  de  Mattos,  taking  the  mate's  re- 
ceipts for  it  in  his  own  name.  Under  these  circumstances, 
the  proper  question  for  the  jury  was  whether  when  he  put 
the  salt  on  board  he  intended  to  pass  the  property  in  it  to 
de  Mattos,  or  whether  he  intended  to  keep  it  under  his  own 
control." 

In  Browne  v.  Hare,  7  W.  R.  619,  the  defendant  pur- 
chased a  quantity  of  oil  from  the  plaintiffs  to  be  shippei^l 
f.o.b.  The  plaintiffs  shipped  the  oil,  but  took  a  bill  of  lad- 
ing deliverable  to  their  own  order.  They  then  endorsed  the 
bill  of  lading  to  the  defendant  and  sent  it  to  their  broker. 
The  ship  was  lost  before  the  broker  received  it.  The  ques- 
tion was,  had  the  property  passed?  The  Court  held  that  it 
had,  that  the  taking  of  the  bill  of  lading  to  the  shippers' 
own  order  and  endorsing  it  to  the  defendant  was  precisely 
the  same  in  effect  as  taking  the  bill  of  lading  to  the  order 
of  the  defendant.  In  appeal,  the  Exchequer  Chamber  un- 
animously affirmed  this  judgment.  Erie,  J.,  who  gave  the 
judgment  of  the  Court,  said: — 

"  If  the  bill  of  lading  had  made  the  goods  to  be  deliv- 
ered to  the  order  of  the  consignee,  the  passing  of  the  pro- 
perty would  be  clear.  The  bill  of  lading  made  them  to  be 
deliverable  to  the  order  of  the  consignor,  and  he  endorsed 
it  to  the  order  of  the  consignee,  and  sent  it  to  his  agent  for 
the  consignee.  The  real  question  will  turn  on  the  intention 
with  which  the  bill  of  lading  was  taken  in  this  form — 
whether  the  consignor  shipped  the  goods  in  performance  of 
his  contract  and  placed  them  free  on  board,  or  for  the  pur- 
pose of  retaining  control  over  them  and  continuing  owner 
contrary  to  the  contract.  The  question  was  one  of  fact,  and 
must  be  taken  to  have  been  disposed  of  at  tlie  trial.  The 
only  question  before  the  Court  below,  or  before  us,  being 
whether  the  mode  of  taking  the  bill  of  lading  necessarily 
prevented  the  property  from  passing — which,  in  our  opinion, 
it  did  not,  under  the  circumstances." 
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The  question  then  is,  did  Cantrall,  when  he  delivered 
the  specific  grain  represented  by  the  storage  tickets,  intend 
to  pass  the  property  to  the  plaintiffs,  or  did  he  intend  to  re- 
tain control  of  it  himself?  What  his  intentions  were  muf^t 
be  gathered  from  the  evidence  of  Erskine,  the  manager  of 
the  elevator,  and  Cantrall  himself.  In  his  evidence  Erakine 
says:  "Mr.  Cantrall  delivered,  I  think,  between  forty-five 
hundred  and  five  thousand  bushels  of  grain  to  the  Canadian 
Elevator  Co.  last  fall.  We  first  shipped  a  car,  and  the  re- 
turns came  to  me^  which  I  turned  over  to  him.  He  also  sold 
something  like  twelve  hundred  or  thirteen  hundred  bushels, 
I  should  judge,  by  waggon  for  which  I  could  not  supply 
cars.  Then  he  told  me  the  balance  of  the  grain  belonged  to 
the  Standard  Trust  Oo.,  and  of  course  I  knew  the  conditions 
on  which  he  bought  the  place  anyway  before  he  made  a  set- 
tlement with  me  for  the  balance  of  the  grain.  I  told  him 
unless  he  had  a  good  crop  it  would  leave  them  scant.  That 
is  all  I  know  of  the  transaction  except  when  the  garnishee 
was  laid  upon  me  of  course  I  could  not  have  paid  any  more 
money  to  him.  The  next  thing  I  found  out  the  grain  had 
been  transferred  to  the  Standard  Trust  Co.  at  Winnipeg." 

Cantrall,  in  his  evidence,  said  that  he  told  the  elevator 
manager  when  he  was  loading  the  grain  that  one-half  be- 
longed to  the  Standard  Trust  Co.  He  was  asked  how  much 
money  he  had  received  previous  to  the  delivery  of  the  grain 
represented  by  these  last  storage  tickets — that  is,  those  ho 
assigned  to  the  plaintiflfe.  He  replied  that  he  could  not  say 
exactly — ^twelve  or  thirteen  hundred  dollars,  he  guessed, 
which  was  more  than  his  half  share.  He  then  was  asked 
this  question :  "  You  had  received  payment  before  the  last 
delivery  of  the  grain  represented  by  these  storage  tickets?" 
A.  "Yes."  He  also  said  that  when  he  finished  delivering 
the  grain  he  had  Erskine  figure  up  the  tickets  to  ascertain 
the  amount  the  plaintiffs  would  receive. 

This  evidence  satisfies  me  that  when  he  delivered  the 
grain  represented  by  the  storage  tickets  in  question  to  the 
elevator,  Cantrall  was  unconditionally  appropriating  to  the 
contract  the  specific  grain  which  was  then  left  upon  his 
farm,  and  that  he  intended  to  pass  the  property  therein  to 
the  plaintifis.  He  did  not,  in  my  opinion,  intend,  when  he 
took  the  tickets  in  his  own  name,  to  retain  any  control  over 
them,  but  did  intend  that  the  whole  property  therein  should 
pass  to  the  plaintiffs.  That  being  so,  the  property  in  the  grain 
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passed  to  the  plaintiffs,  and  the  money  in  the  hands  of  the 
elevator  company  is  not  gamishable. 

The  appeal  should  therefore  be  allowed,  with  costs,  the 
judgment  appealed  from  set  aside,  and  judgment  entered 
for  the  plaintiffs  with  costs. 

Appeal  allowed. 


SASKATCHEWAN. 

Brown,  J.  November  218T,  1914. 

CHAMBERS. 

MORIN  V.  DUPUIS. 

Practice — Judgment  in  Default  of  Appearance  at  Trial — 
Application  to  Set  Aside,  and  to  Restore  Action  to  List 
for  Trial — Jurisdiction  to  Entertain — Rules  S51,  620, 

An  application  to  set  aside  a  judgment  obtained  by  defaalt  of 
appearance  at  the  trial,  and  to  restore  the  action  to  the  list  for 
trial,  may  be  made  to  a  Judge  of  the  Supreme  Coart  or  to  a  local 
master. 

Appeal  from  the  judgment  of  the  Local  Master  at  Wey- 
burn  dismissing  an  application  to  have  a  judgment  obtained 
in  default  of  appearance  at  the  trial  set  aside  and  the  case 
restored  to  list  for  trial  under  Rule  351. 

P.  H.  Gordon,  for  plaintiff,  appellant. 

A.  Lloyd  Griffiths,  for  defendant,  respondent. 

The  judgment  of  the  Court  was  delivered  by 
Brown,  J.: — This  is  an  appeal  from  the  Local  Master 
at  Weyburn.  This  action  was  set  down  for  trial  at  the  r^u- 
lar  sittings  of  the  Supreme  Court  held  at  Weyburn  in  Octo- 
ber. I  happened  to  preside  at  that  Court,  and  upon  the  case 
being  called  in  its  regular  order  the  defendant  appeared  by 
counsel,  but  neither  the  plaintiff  nor  counsel  on  his. behalf 
were  present.  The  action  was  therefore  dismissed.  Appli- 
cation was  subsequently  made  by  the  plaintiff  to  the  Local 
Master  at  Weyburn  to  set  aside  the  judgment  so  obtained 
and  to  have  the  case  restored  to  the  list  under  rule  of  Court 
Xo.  351.  The  Tiocal  Master  dismissed  the  application  on 
the  ground  that  he  had  no  jurisdiction  to  entertain  same, 
and  although  he  does  not  so  state,  T  presume  he    was    of 
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opinion  that  the  trial  Judge   alone  had  such  jurisdiction. 
Supreme  Court  Rule  No.  351  is  as  follows: 

'*  351.  Any  verdict  or  judgment  obtained,  where  one 
party  does  not  appear  at  the  trial,  may  be  set  aside  by  the 
Court  or  a  Judge  upon  such  terms  as  may  seem  fit,  upon  an 
application  made  within  fifteen  days  after  the  trial.'' 

The  old  Rule  of  Court  for  which  351  was  substituted 
reads  as  follows: — 

"  256.  Any  verdict  or  judgment  obtained  where  one  party 
does  not  appear  at  the  trial  may  be  set  aside  by  the  Court 
or  Judge  upon  such  terms  as  may  seem  fit  upon  an  applica- 
tion within  fifteen  days  after  the  trial.'' 

Under  this  old  rule  the  practice  was  to  apply  to  the 
.ludge  who  presided  at  the  trial.  The  present  rule  follows 
the  wording  of  English  Rule  No.  457^  and  seems  to  differ 
materially  from  our  old  Rule  of  Court  in  that  application 
may  be  made  to  "  a  Judge."  I  see  no  reason  why  tiie  phrase 
'"a  Judge"  should  be  restricted  in  its  meaning  to  the  Judge 
who  tried  the  case.  On  its  face  it  means,  any  Judge  of  the 
Supreme  Court  Under  the  English  rule  it  was  laid  down, 
in  the  case  of  Vint  v.  Hudspith,  29  Ch.  D.  322,  that  the  pro- 
per practice  under  that  rule  was  to  apply  to  the  Judge  who 
gave  the  judgment  to  restore  the  action.  In  that-  case  the 
plaintiff,  whose  action  had  been  dismissed  in  default  of  ap- 
pearance at  trial,  appealed  to  the  Court  of  Appeal  from  the 
judgment  so  obtained ;  and  Cotton,  L.J.,  said,  in  the  course 
of  his  judgment: — 

^'  I  am  far  from  saying  that  this  Court  cannot  entertain 
an  appeal  from  a  judgment  made  by  default,  but  in  a  case 
like  the  present  it  is  important  to  prevent  the  Court  of  Ap- 
peal from  being  flooded  by  having  to  hear  cases  in  the  first 
instance.  It  is  therefore  right  that  the  plaintiff  should  first 
apply  to  the  Judge  who  gave  the  judgment  to  restore  the 
action.  It  cannot  be  said  that  the  plaintiff  did  not  know 
that  the  action  was  going  on  against  him.  He  has  only 
himself  to  thank  for  all  the  difficulty  that  has  occurred.  The 
appeal  must  stand  over  for  a  fortnight,  to  give  time  for  the 
plj^intiff  to  make  such  application  to  the  Judge  as  he  may 
L^  advised." 

^  The  point  emphasized  in  the  judgment  is  that  the  pro- 

jf  practice  is,  not  to  appeal  from  the  judgment,  but   to 

^^ply  in  the  first  instance  to  the  lower  Court  to  restore  the 

Action.    There  is  nothing  in  the  judgment  itself  to  indicate 
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why  special  reference  was  made  to  the  Judge  who  gave  the 
judgment.  The  reason  will,  I  think,  be  found  in  the  Eng- 
lish practice.  There,  as  I  understand  it,  each  case  is  as- 
signed to  a  particular  Judge  to  deal  with,  and  all  applica- 
tions, interlocutory  and  otherwise,  made  in,  as  well  as  the 
trial  of,  the  action  are  disposed  of  by  the  particular  Judge 
to  whom  the  case  is  thus  assigned.  There  is  no  such  prac- 
tice here.  On  the  contrary,  with  us  the  trial  Judge,  as  a 
rule,  never  hears  of  the  case  until  he  is  called  upon  to  try 
it.  Moreover,  to  so  restrict  the  rule  would,  in  my  opinion, 
cause  much  inconvenience  under  our  practice. 

I  am  therefore  of  opinion  that  any  Supreme  Court 
Judge  in  Chambers  had  jurisdiction  to  entertain  this  appli- 
cation; and,  that  being  so,  the  Local  Maater  would  have 
jurisdiction  under  Rule  620. 

The  appeal  will  therefore  be  allowed  with  costs;  thi& 
judgment  in  question  will  be  set  aside,  and  the  action  re- 
stored to  the  list  for  trial  at  the  next  regular  sittings  of  the 
Court  to  be  held  at  Weyburn.  The  plaintiff  must  pay  the 
defendant  his  "  costs  of  the  day  "  on  the  trial  of  the  action, 
including  a  counsel  fee  of  $40,  and  his  costs  of  the  motion 
to  the  Local  Master.  The  plaintiflPs  costs  of  this  appeal 
will  be  offset  against  the  costs  which  he  is  so  ordered  to  pay 
the  defendant,  and  the  plaintiff  will  pay  the  defendant  any 
difference. 

Appeal  allowed. 
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SASKATCHEWAN. 

Lamont,  J.  November  28th,  1914. 

CHAMBERS. 

PEASE  V.  TUDGE. 

Execution — Sale    of   Mortgage — Unreasonable    Price — Dutij 

of  Sheriff. 

Where  a  sheriff  selling  under  execution  cannot  obtain  n  rv^ason- 
able  price,  it  is  his  duty  to  make  a  return  that  the  sroods  and  chat- 
tels seized  remain  in  his  hands  unsold  for  want  of  buyers. 

An  application  to  confirm  the  sale  of  a  mortgage  made  by 
the  Sheriff  under  execution. 

H.  Y.  MacDonald,  K.C.,  for  plaintiff. 
A.  G.   MacKinnon,  for  defendant  Tudgo. 
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Lamont,  J.: — The  facts  are  as  follows:  The  plaintiff, 
having  obtained  a  judgment  against  L.  T.  Tudge,  and 
Sarah  Tudge,  his  wife,  issued  execution  thereon  on  Janu- 
ary 5th,  1911,  for  $92.25.  The  execution  was  duly  filed  in 
the  land  titles  office.  At  that  time  Sarah  Tudge  was  the 
owner  of  a  mortgage  for  $2,265  on  the  north-west  quarter 
of  13-15-1,  w.  2nd,  made  by  Albert  Schwalm  to  her.  She 
had  sold  the  quarter  section  to  Schwalm,  and  had  received 
the  mortgage  back.  The  mortgage  was  subject  to  a  prior 
mortgage  of  $1,800.  The  value  of  the  land  covered  by  the 
mortgage  I  find  to  be  $6,500.  In  May,  1913,  the  sheriff 
made  seizure  of  the  mortgage  belonging  to  Sarah  Tudge. 
He  advertised  the  mortgage  for  sale  by  posting  a  notice 
of  sale  in  his  own  office  and  in  the  <^ce  of  the  local  registrar 
and  six  other  places  in  Hoosomin.  On  June  2l8t  he  offered 
the  mortgage  for  sale.  There  were  no  bidders  present.  On 
June  28th  he  again  offered  it,  with  a  similar  result.  On 
July  5th  he  again  offered  it,  on  which  occasion  he  received 
an  offer  of  $100  from  A.  T.  Proctor,  and  sold  the  mortgage 
to  him  for  that  sum.  On  the  application  to  confirm  the 
sale,  counsel  for  Mrs.  Tudge  offered  to  pay  the  amount  of 
the  execution,  interest,  and  all  costs  to  date.  This  was  re- 
fused. The  affidavit  of  Mrs.  Tudge  shews  that  since  Jan- 
uary, 1911,  ahe  has  been  living  in  British  Columbia,  and 
that  the  first  information  she  received  that  the  mortgage 
had  been  seized  was  the  notice  of  motion  to  confirm  the 
sale.  It  also  shews  that  at  the  time  the  mortgage  was  seized 
there  was  due  to  Mrs.  Tudge  from  the  mortgagor  far  more 
than  enough  to  satisfy  the  execution  and  costs'. 

I  am  of  opinion  the  application  must  be  refused.  The 
duty  of  a  sheriff  in  selling  property  seized  under  execution 
is  kid  down  in  Halsbury's  Laws  of  England,  volume  14,  p. 
56,  as  follows: 

"It  is  the  duty  of  the  sheriff  within  a  reasonable  time 
after  seizure  to  sell  the  goods  for  a  reasonable  price." 

And  he  cites  as  authority  for  that  proposition  the  case 
of  Keightley  v.  Birch,  3  Campbell,  521,  the  headnote  of 
which  in  part  reads: 

"The  sheriff,  having  taken  goods  in  execution  under  a 
fi.  fa.,  is  not  justified  in  selling  them  to  the  highest  bidder, 
but  if  he  cannot  obtain  a  reasonable  price  should  return 
that  thev  remain  in  his  hands  for  want  of  buvers.'* 
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In  giving  judgment  in  that  case,  Lord  Ellenborough 
said : — 

*^  If  the  goods  taken  in  execution  were  really  worth  £300 
or  £400^  I  think  the  sheriffs  are  liable  for  selling  them  at 
£72,  158.  lOd.  The  return  ought  to  have  been  that  they  had 
taken  goods  which  remained  in  their  hands  from  want  of 
buyers.  If  a  chattel  worth  a  thousand  pounds  is  put  up  for 
sale  and  only  five  pounds  bid  for  it,  the  sheriff  ought  not  to 
part  with  it  for  that  sum,  and  he  may  fairly  say  that  it  re- 
mains in  his  hands  for  want  of  a  buyer.  He  ought  to  wait 
for  a  venditione  exponas,  the  meaning  of  which  is,  '^  Sell  for 
the  best  price  you  can  obtain." 

A  return  by  a  sheriff  that  goods  and  chattels  seized  re- 
main in  his  hands  unsold  for  want  of  buyers  is  applicable 
not  only  to  a  case  where  no  bids  have  been  made  for  the 
goods,  but  also  where  no  offer  is  made  of  a  sum  reasonably 
approaching  their  value.  14  Hals.  58  &  59.  I  am  therefore 
of  opinion  that  the  sheriff  should  not  have  sold  a  mortgage 
worth  $2,200  for  $100,  but  that  he  should  have  made  a  re- 
turn that  the  mortgage  remained  on  his  hands  for  want  of 
buyers.  If,  then,  the  execution  creditor  desired,  I  am  of 
opinion  that,  following  the  English  practice,  he  should 
have  made  an  application  for  an  order  directing  the  sheriff 
to  sell  for  the  best  price  he  could  obtain.  This  order  would 
be  obtained  upon  personal  notice  to  Mrs.  Tudge,  and  if 
upon  E?uch  notice  being  given  and  the  order  being  made. 
Mrs.  Tudge  did  not  pay  off  the  execution  or  find  someone 
to  purchase  the  mortgage  at  a  reasonable  figure,  she  could 
not  complain  if  a  reasonable  price  was  not  obtained  for  the 
mortgage. 

As  pointed  out  by  Lord  Ellenborough  in  Keightley  v. 
Birch  (ante),  sheriffs  may  often  find  themselves  in  difficult 
positions  in  which  they  must  act  at  their  peril.  Cases  may 
arise  in  which  a  sheriff  may  be  honestly  in  doubt  as  to 
whether  the  price  offered  is  a  reasonable  one  or  not.  In 
such  cases  I  take  it  that  if  there  was  any  reasonable  evi- 
dence on  which  a  Court  could  hold  that  a  reasonable  man 
would  have  reached  the  same  conclusion  as  the  sheriff,  the 
course  followed  by  the  sheriff  would  be  upheld.  In  the  pre- 
sent case  no  one  can  say  that  $100  is  a  reasonable  price  for 
a  mortgage  which  is  a  security  for  over  $2,200  on  property 
worth  $6,500  on  which  there  is  only  a  prior  incumbrance  of 
$1,800.  Furthermore,  having  seized  the  mortgage,  and  there 


1914]     POWELL  V.  SASKATCHEWAN  LASD  CO.  LTD,         201 

being  more  than  enough  due  from  the  mortgage  to  satisfy 
the  execution  and  costs,  I  cannot  see  why  the  sheriff  could 
not  have  collected  from  him  sufficient  to  pay  off  the  judg- 
ment. 

The  application  will,  therefore,  be  refused. 

Application  refused. 


8ASXATCHEWAH. 

November  28th,  1914. 
supreme  court  en  banc. 

POWELL  V.  SASKiATCHBWAN  LAND  CO.  LTD.  et  al. 

Practice — Appoinimetit  of  Receiver  by  Master-in-Chambers 
—  Application  ta  Continue  —  Jurisdiction  of  Judge-in- 
Chambers  to  Entertain — Rule  of  Court  ISO. 

Under  Rule  IdO  of  the  Sukatcfaewan  Rules  of  Court  a  Jadffe-in- 
Chambers  has  jurisdiction  to  entertain  an  appUcation  to  continue  the 
appointment  of  a  receiver  made  with  the  consent  of  the  defendant  by 
the  Master-in-Ohambers. 

■  The  application  was  heard  by  Haultain,  C.J.,  Brown% 
and  Elwood,  JJ. 

C.  W.  Hoffman,  for  applicant. 

The  judgment  of  the  Court  was  delivered  by 
Brown,  J.: — ^This  is  an  application  to  continue  the  ap- 
pointment of  the  National  Trust  Company,  Limited,  as  re- 
ceiver.   This  company  was  appointed  as  such  for  a  limited 
time  by  tiie  Master  in  Chambers.    An  application  was  then 
jQfide  to  a  Judge  in  Chambers  to  continue  the  appointment, 
J  as  the  Judge  expressed  some  doubt  as  to  his  power  as 
/udge  in  Chambers  to  make  the  order,  a  motion  at  hia 
/i;g]^e6tion  was  made  direct  to  this  Court     The  statement 
f{  claim  shews  that  in  this  case  the  main  item  of  relief 
sought  is  the  appointment  of  a  receiver,  and  the  National 
Trust  Company,  Limited,  are  mentioned  in  the  claim  as  the 
parties  to  be  appointed.    The  defendants  have  not  appeard 
to  the  action,  and  I  judge  from  the  material  on  file  that 
they    are  quite  satisfied  that  the  appointment    should    be 


i 


} 


202 


THE  WESTERN  LAW  REPORTER.  [vOL.  30 


made.  There  can  be  no  question  as  to  the  power  of  this 
Court  to  make  the  order  asked  for,  and  under  the  circum- 
stances it  should,  in  my  judgment,  be  made,  as  the  pLintif! 
should  not  be  delayed  longer  in  getting  his  relief.  I  think 
it  should  be  stated,  however,  that  the  plaintiffs  proper 
course  was  to  have  had  his  application  dealt  with  by  a  Judge 
in  Chambers  in  the  ordinary  way,  and  to  have  come  before 
this  Court  by  way  of  appeal.  It  seems  advisable  that  any 
doubt  as  to  the  proper  practice  should  be  removed.  I  am 
of  opinion  that  under  our  rule  of  Court  No.  130  the  Judge 
in  Chambers  had  jurisdiction  in  this  matter.  This  rule  is 
very  general  in  its  scope.  It  stipulates  that  in  all  cases  not 
otherwise  provided  for  where  there  has  been  default  in  ap- 
pearance, the  plaintiff  may  apply  to  a  Judge  in  Chambers 
for  judgment.  There  is  no  rule  under  the  English  practice 
similar  to  this.  As  the  appointment  of  a  receiver  was,  as 
already  intimated,  a  portion  of  the  relief  sought  fot  in  the 
statement  of  claim,  application  to  a  Judge  in  Chambers,  in 
my  opinion,  would  come  within  the  scope  of  the  rule.  The 
order  should  therefore  go,  and,  as  the  trust  company  is  one 
approved  of  by  the  Government,  their  appointment  should 
be  continued  without  the  necessity  of  security  being  fur- 
nished. The  plaintiff  should  have  leave  to  apply  to  a  Judge 
in  Chambers  for  such  further  relief  as  he  mav  at  anv  time 
desire  and  be  entitled  to. 
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SA8KATCHEWAH. 

November  28th,  1914. 
supreme  col'rt  ex  b.\kc. 

BROAVX  T.  MOOSE  JAW  ELECTRIC  R.  W.  CO. 

yegligence — Collision  Between  street  Car  and  Waggon  at 
Crossing — Passenger  on  Car  Injured — Breach  of  Rules 
Regulaimg  Traffic  —  Right  of  Public  to  Assume  Com- 
pliarice  with  —  Non-Suit  Refused  —  Finding  of  Jury  — 
Damages — Reduction  of  Amount  of  Special  Damages. 

The  plaintiff  who  wa«  a  passenger  on  a  street  car  was  injured  in 
a  collision  between  the  car  and  a  waggon  crossing  the  street  in  front 
of  it  By  agreement  between  the  Street  Railway  Company  and  the 
Citj  Corporation  it  was  agreed  that  the  cars  should  not  be  propelled 
at  a  higher  rate  of  speed  than  10  miles  an  hour  within  the  city  limits, 
without  the  consent  of  the  corporation,  and  the  instructions  to  the 
employees  of  the  railway  company  required  the  gong  to  be  soonded 
within  2S  yards  of  a  street  crossing. 

Held,  that  the  driver  of  the  waggon  had  a  right  to  assume  that 
the  driver  of  the  car  would  observe  the  above  rules  regulating  the 
traffic  of  the  streets,  and  that  therefore,  there  was  evidence  of  negli- 
gence on  the  part  of  the  railway  company  to  go  to  the  jury  and  to 
'opport  their  finding  that  the  accident  was  caused  by  the  negligence 
of  the  motorman  of  the  raOway  company's  car  in  running  at  an 
excessive  rate  of  speed,  and  not  ringing  his  gong  at  the  proper  time. 

Simingion  v.  Moo»e  Jaw  Street  R.  W.  Co..  28  W.  U  R.  167. 
followed. 

Held,  that  the  Supreme  Court  en  banc  could  reduce  speHal  dam- 
aires  to  the  amount   proved  at  the  triaL 

8taat9  V.  C.  P.  R.,  27  W.  L.  R.  627.  foUowed. 

W.  B.  Willonghby,  K.C.,  for  defendants,  appellants. 
€.  J.  Lennox,  for  plaintiff,  respondent. 

The  judgment  of  the  Court  was  delivered  by 
Newlands.  J. : — ^The  female  plaintiff  was  a  pas<«enper 
on  one  of  the  defendant  company's  street  oars  in  Moose  Jaw. 
and  was  injured  in  a  collision  between  that  car  and  a 
waggon  crossing  the  street  in  front  of  the  car.  The  plain- 
tiffs allege  negligence  on  the  part  of  the  defendants,  which 
the  latter  deny.  The  defendants  also  deny  that  the  female 
plaintiff's  injuries  were  caused  by  the  accident.  At  the  end 
of  the  plaintiff's  case  the  defendants'  counsel  moved  to  dis- 
miss the  action,  on  the  ground  that  no  negligence  on  the 
part  of  the  defendants  had  been  proved,  but  that  the  acci- 
flent  was  caused  by  the  driver  of  the  waggon  which    was 
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struck  by  the  street  car.  The  trial  Judge  refused  to  dismiss 
the  action;  and  the  jury  found  that  the  accident  was  caused 
by  the  negligence  of  the  motorman  of  the  defendants'  car 
in  running  at  an  excessive  rate  of  speed,  not  ringing  his 
gong  at  a  proper  time,  and  also  that  the  motorman  was  in- 
competent from  lack  of  experience  in  handling  his  car. 
Judgment  was  entered  for  the  plaintiff.  From  this  finding 
the  defendants  appeal  on  the  ground  that  the  plaintiffs 
evidence  was  not  sufficient  to  place  the  defendants  on  their 
defence,  that  is,  the  jury  could  not  reasonably  come  to  the 
conclusion  they  did  from  the  evidence,  and  that  the  jury 
should  have  found  that  the  accident  was  occasioned  entirelv 
by  the  driver  of  the  waggon  run  into  by  the  car,  and  that 
therefore  the  defendants  were  not  liable. 

The  accident  occurred  on  Coteau  street.  Prime,  the 
driver  of  the  wagon,  was  proceeding  from  9th  Avenue  west 
along  Coteau  street  with  the  intention  of  turning  into 
Scott  street  along  Coteau  street,  the  distance  is  216  feet. 
The  street  car  came  from  10th  Avenue,  and  ran  west  on 
Coteau  street  The  distance  from  10th  Avenue  to  Scott 
street  is  1,406  feet,  or  from  the  centre  of  one  street  to  the 
other,  an  additional  66  feet,  or  a  total  of  1,472  feet.  When 
Prime  turned  into  Coteau  street  he  looked  east  and  there 
was  no  street  car  on  Coteau  street.  When  he  turned  to  cross 
the  street  at  the  east  corner  of  Coteau  street  he  did  not  look 
again  because,  not  having  seen  a  car  when  he  turned  into 
Coteau  street,  he  thought  he  could  safely  cross  the  street 
car  track,  going  at  the  rate  he  was,  from  2%  to  3  miles 
an  hour,  and  particularly  as  he  had  heard  no  gong  sounded. 
His  horses  got  across  the  car  tracks,  but  his  waggon  wa^ 
struck  by  the  car,  and  the  impact  of  the  two  threw  the 
female  plaintiff  off  her  seat  and  caused  the  injuries  com- 
plained of.  Her  evidence  is  to  the  effect  that  the  street  car 
was  going  very  fast.  Taking  Prime's  speed  at  the  lowest 
figure  he  has  given,  2^/^  miles  an  hour,  and  the  distance  he 
travelled  to  the  point  of  the  collision,  216  feet,  the  defend- 
ants' car  would  have  to  have  gone  at  a  rate  at  least  seven 
times  faster,  or  17V2  miles  an  hour,  to  have  covered  the 
distance  that  car  had  to  go — 1,472  feet — ^in  order  to  arrive 
at  that  point  at  the  same  time. 

A  copy  of  the  agreement  between  the  defendant  com- 
pany and  the  city  of  Moose  Jaw  was  put  in  at  the  trial, 
which  provided  :  "  2.  The  oars  shall  not  be  propelled  at  a 


1914]    BROWN  V.  MOOSE  JAW  ELECTRIC  E.  W,  CO.         206 

higher  rate  of  speed  than  ten  (10)  miles  an  hour  within  the 
eitj  limits,  without  the  consent  of  the  corpoiation,"  and  no 
such  consent  was  proved;  and  rule  55  of  instructions  to 
street  railway  employees  was  also  put  in,  requiring  the  gong 
to  he  sounded  within  25  yards  of  a  street  crossing. 

In  Simington  v.  Moose  Jaw  Street  Bail  way  Co.,  26  W. 
L.  B.  167,  this  Court  decided,  following  Toronto  Bailway 
Ca  V.  King,  [1908]  A.  C.  25,  that  a  driver  of  an  auto,  the 
plaintiff  in  that  ease,  had  a  right  to  assume  that  the  driver 
of  a  street  ear  would  observe  the  rules  regulating  the  traflSe 
of  the  streets.  In  my  judgment  in  that  case,  at  p.  168, 
I  said :  ^^  By  an  agreement  between  the  corporation  of  the 
city  of  Moose  Jaw  and  the  defendant  company,  under 
which  the  said  company  was  given  a  franchise  to  operate 
their  street  railway  in  the  city  of  Moose  Jaw,  it  was  pro- 
vided that  the  company  should  not  run  their  cars  at  a 
greater  speed  than  ten  miles  an  hour  without  the  permis- 
sion of  the  city  (and  no  evidence  was  given  that  any  such 
permission  had  been  granted),  and  that  the  gong  should  be 
sounded  within  fifty  feet  of  each  crossing/'  And  at  p.  171: 
"The  plaintiff  in  this  case  had,  therefore,  the  right  to  as- 
sume that  the  defendants'  street  car  would  be  travelling  not 
more  than  ten  miles  an  hour  and  would  sound  the  gong 
ffhen  fifty  feet  from  the  crossing,  and,  not  hearing  the  gong, 
he  was-  not  guilty  of  *  folly  and  recklessness '  in  attempting 
to  cross  Main  street.  If  the  car  had  been  travelling  at  a 
proper  rate  of  speed  he  could  have  crossed  safely."  This 
language  applies  with  equal  force  to'  this  case,  and  there 
was  therefore  evidence  of  negligence  on  the  part  of  the  de- 
fendants to  go  to  the  jury  and  to  support  their  finding. 

The  injury  caused  to  the  female  plaintiff  was  a  com- 
plete prolapse  of  the  uterus,  which  could  only  be  cured  by 
one,  and  perhaps  two,  major  operations.  She  had  previously 
suffered  from  a  partial  prolapse.     The  jury  awarded    her 
$4,000,  which  amount  is  claimed  by  the  defendants  to  be 
excessive;  they  also  contend  that  the  evidence  shews  that 
the  prolapse  was  not  caused  by  the  accident.    On  this  latter 
point  I  will  only  point  out  that  two  ifiedical  men  swore  that 
the  complete  prolapse  was  caused  by  the  accident,  and  two 
others  that  it  could  not  have  been  so  caused.    It  is,  there- 
fore, properly  a  question. for  the  jury,  and  their  finding  is 
one  that  we  should  not  interfere  with. 

VOL  XXX  w.L.ir.  NO.  4 — 14 
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As  to  the  damages  being  excessive,  the  only  evidence  was 
that  the  operations  she  would  have  to  undergo  might  cost 
up  to  $5,000  and  that  they  might  be  fatal.  Under  these 
circumstances  I  cannot  say  the  amount  is  excessive. 

Special  damages  were  also  claimed  by  the  male  plain- 
tiff, and  were  assessed  at  $243  in  addition  to  $150  general 
damage  allowed  him.  Expenses  for  medical  services  and 
drugs  were  proved  amounting  to  $83.70,  and  loss  of  rev- 
enue from  boarders  was  claimed  at  $140,  which  I  presume 
the  jury  also  allowed,  these  expenses  having  been  called  to 
their  attention  by  the  trial  Judge  in  his  charge.  Together 
these  amounts  make  only  $223.70.  These  special  damages 
should  therefore  be  reduced  to  this  amount.  We  held  in 
Staats  V.  C.  P.  E.,  27  W.  L.  R.  627,  that  this  court  could 
reduce  special  damages  to  the  amount  proved  at  the  trial. 

The  appeal  in  this  case  should  be  dismissed  with  the 
provision  that  the  verdict  be  amended  as  above.  I  think  the 
plaintiff  should  have  the  costs  of  appeal. 

Appeal  dismissed. 


SASEATCHEWAH. 

November  28th,  1914. 

supreme  court  en  banc. 

NEVILLE  V.  MacMILLEN. 

Practice  —  Right  to  Sign  Judgment  in  DefaiUt  of  Defence 
During  Pendency  of  Application  for  Summary  Judgment 
— Rules  of  Court  102,  135,  22^. 

A  plaiiiti£f  has  no  right  to  sign  judgment  In  defaalt  of  the  de- 
livery of  a  defence  while  an  application  for  summary  Judgment  is 
pending. 

An  appeal  from  the  judgment  of  the  district  court  judge 
at  KeiTobert,  dismissing  a  motion  to  set  aside  a  judgment 
signed  in  default  of  the  delivery  of  a  defence,  while  an  ap- 
plication for  summary  judgment  was  pending. 

The  appeal  was  heard  by  Haultain,  C  J.,  Brown,  and 
Elwood,  JJ. 

J.  A.  Allen,  K.C.,  for  defendant,  appellant. 
J.  M.  Hanbidge,  for  plaintiff,  respondent. 
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The  judgment  of  the  court  was  delivered  by 
Brown,  J.: — The  plaintiff  brought  action  against  the 
defendant  on  a  certain  promissory  note,  and  the  defendant 
duly  entered  an  appearance  on  the  3rd  day  of  July  last.  On 
the  7th  July  the  plaintiff  served  a  notice  of  motion  for  an 
orler  striking  out  the  defendant's  appearance  and  for  leave 
to  sign  summary  judgment  against  the  defendant  for  the 
amount  of  the  plaintiff's  claim.  This  motion  was  made  re- 
turnable for  July  13th,  and  allowed  to  stand  until  the  14th. 
On  this  latter  date  the  plaintiff's  counsel,  on  the  matter 
being  spoKen  to,  abandoned  the  application,  stating  that  the 
plaintiff  had  already  signed  judgment  in  default  of  defence 
being  delievered.  The  defendant  had  not  filed  or  delivered 
any  defence^  and  on  July  14th  the  plaintiff  had  signed 
judgment  against  him  for  the  full  amount  of  his  claim  and 
costs.  This  judgment  was  signed  while  the  motion  for 
summary  judgment  was  still  pending.  The  defendant  ap- 
plied to  the  district  court  judge  to  set  aside  the  judgment 
so  entered,  and  the  judge,  who  held  that  the  plaintiff  was 
within  his  rights  in  so  signing  judgment,  set  aside  the 
judgment  allowing  the  defendant  to  defend,  but  ordered  the 
defendant  to  pay  the  plaintiff's  costs  of  motion.  The  plaintiff 
justifies  his  action  under  Rules  of  Court  102  and  224.  Rule 
102  requires  the  defendant  in  an  action,  if  he  wishes  to  de- 
fend, to  enter  an  appearance  and  within  six  days  thereafter 
file  his  defence,  and  Rule  224  provides  that  in  the  event  of 
the  defendant  failing  as  aforesaid  the  plaintiff  may  enter 
final  judgment  for  the  amount  of  his  claim  and  costs.  The 
question  is  to  what  extent,  if  any,  has  the  plaintiff  affected 
his  right  to  so  sign  judgment  under  these  rules  by  making 
his  application  for  summary  judgment.  That  application  is 
made  under  Rule  of  Court  135,  which  provides  that  upon 
the  defendant  entering  an  appearance  the  plaintiff  may,  on 
affidavit  proving  his  claim  and  stating  that  in  his  belief  the 
defendant  has  no  defence  to  the  action,  apply  to  a  judge-in- 
chambers  for  liberty  to  enter  final  judgment.  In  answer 
to  such  an  application,  the  rule  itself  requires  that  the  de- 
fendant must  satisfy  the  judge  that  he  has  a  'good  defence 
or  disclose  such  facts  as  may  be  deemed  sufficient  to  entitle 
him  to  defend.  The  plaintiff,  by  making  such  an  applica- 
tion, says  in  effect  that  the  defendant  has  no  defence  to  the 
action  and  should  not  be  allowed  to  file  a  defence  to  same. 
So  we  have  on  the  one  hand  the  plaintiff  applying  to  the 
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judge  for  judgment  on  the  ground  that  the  defendant  can 
have  no  defence  to  the  action,  and  on  the  other  hand,  while 
this  motion  is  still  pending  before  the  judge,  he  applies  to 
the  clerk  of  the  court  for  judgment  against  the  defendant 
because  he  has  not  filed  a  defence.  Such  a  practice  was 
surely  never  contemplated  by  the  rule.  The  plaintiff,  by  ap- 
plying to  the  judge  for  summary  judgment,  in  effect  said 
to  the  defendant,  "  While  this  motion  is  pending  you  not 
only  need  not  but  must  not  file  a  defence."  I  am  clearly  of 
the  opinion  that  in  view  of  the  motion,  and  while  the  motion 
was  pending,  the  plaintiff  had  no  right  to  sign  judgment  in 
default  of  delivery  of  defence,  and  that  therefore  the  judg- 
ment in  question  should  be  set  aside.  In  Odgers  on  Plead- 
ing, 6th  ed.,  at  p.  229,  the  following  statement  is  made: 

**  Where  the  writ  is  specially  endorsed  under  Order  III., 
r.  6,  the  defendant  must  deliver  his  defence  either  ten  days 
from  the  last  day  on  which  he  could  have  entered  an  ap- 
pearance— unless  in  the  meantime  the  plaintiff  serves  on  him 
a  summons  either  for  directions  or  for  judgment  under 
Order  XIV.  As  soon  as  the  defendant  is  served  with  either 
of  these  summonses,  he  must  hold  his  hand  and  deliver  no 
defence  until  the  summons  is  disposed  of,  even  though  the 
prescribed  time  for  delivering  the  defence  will  expire  before 
the  summons  is  returnable.  (Hobson  v.  Monks  (1884),  W. 
N.  8).  By  taking  out  such  summons  the  plaintiff  practically 
extends  the  time  for  delivery  of  the  defence." 

The  case  of  Hobson  v.  Monks,  cited  by  Odgers,  is  not 
available  to  me,  'but  it  is  also  referred  to  in  the  Annual 
Practice  under  English  Rule  239  for  the  same  proposition. 

In  the  result  the  appeal  in  my  opinion  should  be  allowed 
with  costs,  and  the  judgment  varied  by  directing  the  costs 
of  the  motion  to  be  paid  by  the  plaintiff. 

Appeal  allowed. 
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SASKATCHEWAH. 

November  28th,  1914. 

supreme  court  en  banc. 

ROGERS  LUMBER  CO.  v.  DUNIX)P. 

Chattel  Mortgage — Renewal  Under  Order  of  Judge — Re- 
newal  Statement  Filed  Prior  to  Iseue  of  Executions — 
ViUidity  of  Mortgage  Against  Executions — Sec.  28  of 
BUls  of  Sale  Aat— Effect — Increase  of  Live  Stock — 
Description — Renewal  Statement — Sufficiency  of. 

Where  an  order  is  made,  under  the  Bills  of  Sale  Act,  to  file  a 
renewal  statement  subseqaently  to  the  date  fixed  by  the  Act,  and 
that  renewal  statement  is  filed,  the  mortgage  retains  its  validity, 
onder  sec.  25  of  the  Act,  and  is  only  void  as  against  those  who  have 
acquired  rights  during  the  interval  between  the  date  upon  which 
the  renewal  should  have  been  filed  and  the  date  upon  which  it  was 
actually   filed. 

A  creditor  must  become  an  execution  creditor  within  the  said 
period  In  order  to  acquire  any  rights  against  the  mortgagee. 

The  description  of  the  mortgaged  property  is  sufficient  if  the 
property  can  be  identified  from  it. 

It  is  immaterial  that  a  renewal  statement  does  not  contain  the 
surname  of  the  mortgagee  or  the  additions  of  the  mortgagor  and 
mortgagee  so  long  as  the  mortgage  referred  to  in  it  can  l»e  identified. 

An  appeal  from  the  judgment  of  a  district  court  judge 
upon  the  trial  of  an  interpleader  issue. 

The  appeal  was  heard  by  Lamont,  Brown,  and  El- 
wood,  JJ. 

0.  H.  Barr,  for  claimant,  appellant. 
H.  J.  Schull,  for  plaintiffs,  respondents. 

The  judgment  of  the  Court  was  delivered  by 
Elwood,  J.: — This  is  an  interpleader  matter  in  which 
the  learned  district  court  judge  held  that  the  chattel  mort- 
gages covering  the  goods  seized  by  the  sheriff  were  void  as 
against  the  execution  creditors.  There  were  two  chattel 
mortgages,  both  of  which  were  given  prior  to  the  issue  of 
file  executions.  The  first  chattel  mortgage  in  point  of  time 
was  not  renewed  on  the  date  required  by  the  Bills  of  Sale 
Act,  but  subsequently  was  renewed  under  an  order  made  by 
the  district  court  judge  under  the  provisions  of  that  Act, 
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and  this  renewal  was  filed  prior  to  any  of  the  executions  is- 
suing. It  was  contended  that  the  execution  creditors  having, 
prior  to  the  date  of  the  filing  of  the  renewal,  been  creditors, 
although  not  execution  creditors,  of  the  mortgagor,  the 
mortgage  was  void  as  against  them.  I  am  of  opinion  that 
this  contention  is  not  well  taken.  The  effect  of  section  25 
of  the  Bills  of  Sale  Act  is  that  where  an  order  is  made  to 
file  a  renewal  statement  subsequently  to  the  date  fixed  by 
the  Act,  and  that  renewal  statement  is  filed,  the  mortgage 
retains  its  validity  and  is  only  void  as  against  those  who 
have  acquired  rights  during  the  interval  between  the  date 
upon  which  the  renewal  should  have  been  filed  and  the  date 
upon  which  it  was  actually  filed.  The  execution  creditors 
in  this  instance  did  not  acquire  any  rights  during  that 
period.  The  only  way  in  which  they  could  have  acquired 
rights  would  have  been  by  taking  out  execution.  This  was 
not  done,  and  therefore  the  renewal  as  against  them  pre- 
serves the  rights  of  the  mortgagee. 

The  property  covered  by  the  mortgages  with  respect  to 
which  the  contention  in  this  matter  arises  consists,  inter 
alia,  of:  31  red  poll  cows,  6  red  poll  yearling  heifers,  2  red 
poll  yearling  steers,  and  20  red  poll  calves.  In  the  first 
mortgage  there  is  the  description,  *^  Registered  in  Bed  Poll 
Herd  Book  of  America,"  and  then  the  name  given,  and  then 
the  number ;  and  "  sixteen  calves."  In  the  second  mortgage 
the  cows  are  described  as  "the  red  polled  cow,"  then  the 
name  of  the  cow  is  given,  and  then,  following  that,  "Am- 
erican Registry  Xo.,"  and  a  number  given  after  the  cow: 
"  10  red  polled  heifers  one  year  old,"  "  10  red  polled  calves, 
heifers,  one  year  old."  Both  mortgages  contain  a  descrip- 
tion of  the  land  upon  which  these  goods  are  situated,  which 
is  the  land  upon  which  the  goods  were  seized  by  the  sheriff; 
and  contain  the  following: 

"And  also  all  and  singular  all  the  increase  of  any  and 
all  of  the  live  stock  above  mentioned  and  described  (etc.), 
and  also  all  and  singular  any  and  all  live  stock  of  any  and 
every  description  which  may  hereafter,  during  the  currency 
of  these  presents  and  until  the  same  are  fully  paid  off  and 
satisfied,  be  at  any  time  purchased  or  got  by  the  mortgagor, 
and  in  his  possession  upon  or  about  the  aforesaid  lands  and 
premises,  or  brought  thereon,  either  in  addition  to,  renewal 
of,  or  in  substitution  for  any  of  the  aforesaid  live  stock. 
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And  also  any  and  all  live  stock  hereafter  purchased  or  ac* 
quired  by  the  mortgagor  during  the  currency  of  these  pre- 
sents or  anv  renewal  or  renewals  thereof." 

So  far  as  the  31  red  poll  cows  are  concerned,  I  am  of 
the  opinion  that  the  description  in  both  mortgages  is  quite 
fiuflScient.  They  are  described  as  of  a  certain  breed,  we  can 
aesiune  from  the  description  that  they  are  red,  and  the 
name  and  location  in  each  case  are  given.  In  the  argument 
before  the  district  court  judge  apparently  a  good  deal 
turned  upon  the  question  of  what  the  red  poll  book  of 
America  would  contain.  That  does  not  seem  to  me  at  all 
material.  As  I  said  above,  the  description  is  given,  and 
from  that  description  the  goods  could  be  ascertained.  As 
was  said  by  Eitchie,  C.J.,  in  McCall  v.  Wolfe,  13  S.  C.  R. 
133,  "  there  need  not  be  such  a  description  as  that,  with  the 
deed  in  hand,  without  other  inquiry,  the  property  could  be 
identified.  But  there  must,  in  my  opinion,  be  such  material 
on  the  face  of  the  mortgage  as  would  indicate  how  the  pro- 
perty may  be  identified  if  proper  inquiries  are  instituted." 
See  also  Hovey  v.  Whiting,  14  8.  C.  R.  615;  Connell  v. 
Hickock,  15  0.  A.  R  518;  Western  Milling  Co.  v.  Darke, 
2  Terr.  L.  R.  40 ;  Hickley  v.  Greenwood,  25  Q.  B.  D.  277. 
The  first  mortgage  was  dated  the  16th  December,  1911,  and 
the  second  one  on  the  7th  April,  1914.  The  seizure  in 
question  was  on  the  27th  July,  1914,  and  therefore  the  six 
red  poll  yearling  heifers,  the  two  red  poll  yearling  steers, 
and  the  20  red  poll  calves  could  not  have  been  in  existence, 
and  therefore,  not  in  the  possession  of  the  mortgagor,  at  tlnf 
date  of  the  first  mortgage.  As  stated  above,  the  first  mort- 
gage contains  provisions  for  including  after-acquired  pro- 
perty in  the  mortgage,  and  I  am  of  the  opinion  that  these 
provisions  are  sufficient  to  include  the  six  red  poll  yearling 
heifers,  the  two  red  poll  yearling  steers,  and  the  20  red  poll 
calves,  and  that  the  claimant  is  entitled  to  claim  them  un- 
der that  provision.  Joseph  v.  Webb  et  al.,  1  C.  &  E.  271 ; 
Barron  &  O'Brien,  2nd  Rev.  ed.,  147  and  148. 

A  numl)er  of  objections  were  raised  to  the  validity  of 
the  second  mortgage,  but  in  view  of  the  conclusion  I  have 
come  to  vidth  respect  to  the  first  mortgage  it  is  not  necessary 
that  I  should  decide  these  objections,  because  counsel  for 
the  appellant  intimated  on  the  argument  that  if  we  should 
hold  that  the  first  mortgage  was  valid,  it  would  be  unneces- 
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saiy  to  decide  the  questions  raised  with  respect  to  the  second 
mortgage. 

It  was  objected  further  that  the  renewal  statement  did 
not  contain  the  surname  of  the  mortgagee  or  the  additions 
of  the  mortgagor  and  mortgagee.  The  statement  and  the 
affidavit  verifying  the  statement  sufficiently  identify  the 
mortgage  that  is  referred  to,  and  that,  in  my  opinion,  is 
quite  sufficient. 

The  result,  in  my  opinion,  is  that  the  claim  of  the 
claimant  to  the  goods  claimed  under  the  chattel  mortgage 
of  December  16th,  1911,  should  be  allowed,  and  his  claim 
barred  under  the  mortgage  of  April  9th,  1914.  The  execu- 
tion creditor  should  pay  the  claimant  his  costs  of  the  inter- 
pleader proceedings  and  of  this  appeal. 


tub: 


Western  Law  Reporter 


7oL.  XXX.  TORONTO,  JAN.  25, 1915.  No.  5 

ALBERTA. 

Dbcekbbb  18th,  1914. 
sufbbkb  coubt — ^appellate  divisiok. 

RA.DOWITCH  V.  PARSONS. 

Verdict  of  Jury — Oiven  in  Answer  to  Questums — Power  of 
Appellate  Division  of  Supreme  Court  to  Set  Aside  — 
Rule  SB6. 

Flaintiif,  wbo  was  in  the  employ  oi  defendant,  was  In  charge 
of  blasting  operations  on  work  which  was  being  cairied  on  bj  ^ 
feidaot  in  the  construction  of  a  railway.  Defendani  supplied  plain- 
tiff for  some  tinne  with  a  fnse  which  liad  been  sobjected  to  moktare 
sod  did  not  bawn  as  rapidly  as  a  dry  fose.  Subseqnently  defendant 
nipplied  plaintlif  with  a  dry  fuse  whidi  burned  more  rapidly,  and  as 
a  resnlt  a  lAiot  which  the  plaintiff  was  settinir  off  ignited  sooner 
Hum  plaintiff  anticipated  and  the  explosion  injured  him.  Tlie 
toHowiDg  questions  were  submitted  to  the  jury:  (1)  ''Were  the 
p]alDtiff*8  injuries  caused  by  negligence  on.  the  part  of  defendant, 
Paisons?  (2)  If  so,  in  what  respect  was  he  negligent?*'  The 
snawer  to  the  first  question  was :  "  No,  we  find  tiiere  was  no  direct 
negligence  on  the  part  of  defendant.  Parsons."  The  answer  to  the 
ieoond  question  was:  "No."  The  foreman  of  the  Jury  explained 
that  the  word  ''direct"  might  have  been  left  oat,  that  tiie  Joiy 
liinply  meant  to  convey  tbat  defendant  was  not  responsible  for  neg- 
ligence.   No  evidence  was  given  at  the  trial  for  defendant 

HM,  'Beck,  J.,  dissenting,  that  Ibe  plaintiff  was  neither  en- 
tMed  to  hATe  the  verdict  set  aside  as  perverse  nor  to  a  new  trial. 

Per  Stuabt,  J.  :--Rnle  326  giving  the  Appellate  Division  of  the 
Supreme  Court  "  power  to  draw  inferences  of  fact  and  to  gjlve  anv 
JQdgment  and  malce  any  order  which  ought  to  have  bc«n  made" 
means  any  inference,  order,  or  Judgment,  whidi  ought  to  have  been 
made  Ijy  the  judge  below  and  does  not  confer  power  upon  the  Appel- 
late Division  to  place  itself  in  the  position  of  a  Jury,  give  a  verdict, 
and  enter  a  judgment  tliereon. 

Per  Simmons,  J. : — A  special  verdict  cannot  be  set  aside  by  the 
AppeDate  Division  as  perverse  unless  it  is  shewn  that  the  evidence  Is 
such  that  no  Jury  could  property  find  a  different  verdict  than  that 
entered  by  the  said  court 

Per  Beck,  J.  (dissenting)  : — ^Under  Rule  S26  the  Appellate 
Division  of  the  Supreme  Court  has  power  to  set  aside  a  special  ver- 
dict which  is  against  the  evidence  and  to  ent^r  judgment  for  t^e 
opposite  party. 

▼OL.  XXX.  W.L.B.  HO.  5 — 15 
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An  appeal  from  the  judgment  of  Scott^  J.,  entered  in 
favour  of  defendant  upon  a  special  verdict  given  in  answer 
to  questions  in  an  action  for  damages  for  injuries  received 
by  plaintiff  while  in  the  employ  of  defendant,  through  the 
alleged  negligence  of  the  latter. 

The  appeal,  was  heard  by  Bbok,  SiMiiONS,  and  Stuabt, 
JJ. 

M.  M.  Charleson,  for  plaintiff  appellant. 
S.  W.  Fieldy  for  defendant^  respondent. 

Stuabt,  J. : — ^This  is  an  appeal  by  the  plaintiff  in  which 
he  asks  the  Appellate  Division  to  set  aside  a  judgment  for 
the  defendant  entered  by  the  trial  judge  in  favour  of  the 
defendant  in  consequence  of  an  answer  by  the  juiy  that  the 
defendant  had  not  been  guilty  of  negligence  and  in  which 
he  asks  further  that  judgment  be  now  directed  to  be  entered 
in  his  favour  for  the  sum  of  $750  being  the  amount  at  which 
the  jury  assessed  the  damages  suffered  by  him  in  consequence 
of  the  accident,  or  for  a  new  trial. 

No  evidence  was  given  at  the  trial  on  behalf  of  the  de- 
fendant. It  is  suggested  that  the  Appellate  Division  has 
power  to  do  what  is  asked  by  the  appellant  by  virtue  of  a 
provision  of  Bule  326  which  states  tiiat:  ''The  court  shall 
have  power  to-  draw  inference  of  fact  and  to  give  any  judg- 
ment and  make  any  order  which  ought  to  have  been  made.^* 

The  effect  of  a  similar  British  Columbia  Rule  was  con- 
sidered by  the  Supreme  Court  of  Canada  in  McPhee  v. 
Esquimalt  and  Nanaimo  By.  Co.,  49  S.  C.  B.  p.  43.  In 
that  case  Mir.  Justice  Duff  said : — 

"  By  the  law  of  British  Columbia,  the  Court  of  Appeal 
in  that  province  has  jurisdiction  to  find  upon  a  relevant  ques- 
tion of  fact  (before  it  on  appeal)  in  the  absence  of  a  finding 
by  a  juiy  or  against  such  a  finding  where  the  evidence  is  of 
such  a  character  that  only  one  view  can  reasonably  be  taken 
of  the  effect  of  that  evidence. 

"  The  power  given  by  Order  38,  Bule  4,  to  draw  infer- 
ences of  fact  and  to  make  such  further  or  other  order  as  the 
case  m^  require,  enables  the  Court  of  Appeal  to  give  judge- 
ment for  one  of  the  parties  in  circumstances  m  which  the 
court  of  first  instance  would  be  powerless,  as,  for  instance, 
where  (there  being  some  evidence  for  the  jury)  the  only 
course  open  to  the  trial  judge  would  be  to  give  effect  to  the 
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verdict;  while,  in  the  Court  of  Appeal,  judgment  might  be 
given  for  the  defendant  if  the  court  is  satisfied  that  it  has  all 
the  evidence  before  it  that  could  be  obtained  and  no  reason- 
able view  of  that  evidence  could  justify  a  verdict  for  the 
plaintiff. 

''This  jurifidiction  is  one  which,  of  course,  ought  to  be 
and,  no  doubt,  always  will  be  exercised  both  sparingly  and  - 
cautiously:    Paquin   v.   Beauclerk,    [1906]    A.   C.    148,   at 
p.  161;  and  Skeate  v.  Slaters,  30  Times  L.  R.  290/' 

In  Paquin  v.  Beauclerk,  [1906]  A.  C.  148,  Lord  Lore- 
bom,  L.C.,  referring  to  the  corresponding  English  Bule  said : 
"  Obviously  the  Court  of  Appeal  is  not  at  liberty  to  usurp 
the  province  of  a  juiy ;  yet  if  the  evidence  be  such  that  only 
one  conclusion  can  properly  be  drawn  I  agree  that  the  court 
may  enter  judgment  The  distinction  between  cases  where 
there  is  no  evidence  and  those  in  which  there  is  some  evi- 
dence though  not  enough  properly  to  be  acted  upon  by  a  jury 
is  a  fine  distinction  and  the  power  is  not  unattended  with 
danger.  But  if  cautiously  exercised  cannot  fail  to  be  of 
value.'* 

It  is  to  be  observed,  however,  that  in  Paquin  v.  Beauclerk 
what  had  been  done  by  the  Court  of  Appeal  was  to  enter  a 
judgment  for  the  defendant  and  this  was  affirmed  in  the 
House  of  Lords  by  an  equal  division;  while  in  McPhee  v. 
Esquimalt  and  Nanaimo  By.  Co.  all  that  was  done  was  to 
send  the  case  back  for  a  new  trial. 

In  Toulmin  v.  Millar,  12  A.  C.  746,  the  jury  had  found  a 
verdict  for  the  defendant  The  Court  of  Appeal  entered 
judgment  for  the  plaintiff  for  a  certain  sum.  In  the  Hou.^ 
of  Lords,  Lord  Halsbury  said ;  "  I  only  wish  to  add  that  if  I 
entertained  a  different  view  of  the  facts  I  should  be  unable 
to  concur  with  the  course  pursued  by  the  Court  of  Appeal. 
It  becomes  unnecessary  in  the  view  which  I  take  to  pro- 
nounce any  absolute  judgment  in  the  matter  but  I  doubt  very 
much  vrhether  Order  LVIII.  Bule  4  gives  any  such  jurisdic- 
tion as  the  Court  of  Appeal  claimed  to  exercise  in  finding  a 
verdict  for  themselves  and  actually  assessing  damages  for 
breach  of  a  contract  As  I  think  the  judgment  of  the  Court 
of  Appeal  vras  wrong  upon  the  facts,  it  is  not  absolutely' 
necessary  to  determine  that  question.^' 

In  Hamilton  v.  Johnston,  6  Q.  B.  D.  263,  the  court  acted 
upon  a  different  rule  from  that  which  is  invoked  here  and 
in  any  case,  the  original  judgment  was  for  the  plaintiff  and 
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all  that  the  Court  of  Appeal  did  was  to  restore  that  judg- 
ment after  it  had  been  set  aside  by  a  Divisional  Conrt. 

Campbell  v.  Cole^  7  Ont.  Bep.  1IS7,  was  a  similar  case. 
It  was  decided  under  the  same  rule  as  Hamilton  y.  Johuston, 
ubi  supra,  and  in  any  case  all  it  did  was  to  set  aside  a  ver- 
dict for  the  plaintiff  in  an  interpleader  issue  and  direct 
judgment  to  be  entered  for  the  defendant. 

I  have  been  unable  to  find  any  case,  except  Toulmin  v. 
Millar,  in  which,  under  such  a  rule  as  we  have  here,  a  Court 
of  Appeal  has  undertaken  to  set  aside  a  juiy^s  verdict  ipr 
the  defendant  and  to  enter  one  for  the  plaintiff. 

There  does  come  to  my  memoiy  a  British  Columbia  case, 
in  which,  I  think,  it  was  done,  though  I  cannot  now  discover 
it  and  moreover  I  am  under  the  impression  that  it  was  re- 
versed at  Ottawa.  With  r^ard  to  Toulmin  v.  Millar,  I  can- 
not take  it  as  of  much  weight  as  an  authoriiy,  in  view  of 
Lord  Halsbur/s  criticism  above  quoted. 

In  Paquin  Ltd.  v.  Beauclerk,  from  which  I  have  quoted 
the  remarks  of  Lord  Lorebum,  there  was  a  disagreement  by 
the  jury,  and  Laurence,  J.,  the  trial  judge,  entered  a  judg- 
ment for  the  plaintiffs.  The 'Court  of  Appeal  merely  re- 
versed the  decision  and  entered  a  verdict  for  the  defendants, 
a  result  which  was  upheld  on  an  equal  division  in  the  House 
of  Lords.  The  words  of  Lord  Lorebum,  therefore,  cannot 
be  taken  as  an  express  authority  for  the  proposition  that,  in 
the  face  of  a  jury's  verdict  for  a  defendant,  a  Court  of  Appeal 
may  enter  a.  verdict  for  the  plaintiff.   * 

In  Allcock  V.  Hall,  [1891]  1  Q.  B.  D.  444,  all  that  was 
done  was  to  set  aside  a  verdict  for  the  plaintiff  and  dismiss 
the  action,  that  is,  to  enter  a  judgment  for  the  defendant. 

In  Skeate  v.  Slaters  Limited,  [1914]  2  K.  B.  429,  Phill- 
more,  L.J.,  cites,  at  p.  445,  what  he  believes  to  be  all  the 
cases  decided  upon  the  point,  and,  on  examination  of  them, 
there  does  not  appear  to  be  any,  except  Toulmin  v.  Millar, 
in  which  the  court  ever  went  so  far  as  we  are  asked  to  go 
here.  They  all,  with  that  exception,  present  the  case  of 
setting  aside  a  verdict  for  the  plaintiff,  which  is  a  veiy 
different  matter.  The  case  which  I  have  just  referred  to 
contains  the  most  recent  and  a  veiy  exhaustive  discussion 
of  the  meaning  of  the  rule.  It  was  an  action  for  damages 
brought  by  a  customer  at  a  restaurant  against  the  proprie- 
tors for  supplying  him  with  unwholesome  food  whereby  he 
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hid  been  made  ilL  At  the  conclusion  of  the  plaintifiPs  evi- 
dence, Lawrence,  J.,  refused  to  withdraw  the  case  from  the 
jniy,  although  he  thought  the  evidence  was  very  meagre. 
After  the  defendant  had  also  adduced  evidence,  the  judge 
again  refused  to  withdraw  the  case.  The  juiy  disagreed. 
Lawrence^  J.,  then  refused  to  enter  judgment  dismissing  the 
action,  and  from  this  refusal  the  defendant  appealed.  The 
case,  tfaeiefore^  does  not  bring  up  the  eiact  point  now  under 
OHisidention.  Lord  Beading,  C.J.,  in  his  judgment,  refers 
to  Toohnin  v.  Millar,  Allcock  v.  Hall  and  Paquin  Limited 
T.  Beanderk,  but,  after  all,  he  only  concludes  that  the  court 
Itts  power,  and  ought,  on  a  proper  case,  to  enter  judgment 
for  a  defendant.  The  judgment  of  Buckley,  L.J.,  is  also 
confined  to  the  power  to  do  that  much,  as  will  be  seen  by 
hii  words,  at  p.  439,  where  he  says :  ^  We  are  entitled  upon 
tbe  evidence  as  a  whole  to  say  whether  the  eyidence  is  such 
u  &t  twelve  reasonable  men  could  properly  arrive  at  the 
condosion  that  the  plaintiff  was  entitled  to  a  verdict  and  we 
ue  of  opinion  that  they  could  not  The  court  has,  I  think, 
toll  pover  to  enter  judgment  for  the  defendants,  not  be-"* 
anie  they  find  facts,  for  that  is  the  province  of  the  jury, 
hit  becanae  they  find  that  there  are  not  facts  sufficient  to 
npport  a  verdict  in  favour  of  the  plaintiff.  If,  in  this  case, 
the  jury  bad  ibnnd  a  verdict  for  the  plaintiff  and  the  appli- 
cation had  been  for  a  new  trial  or  for  judgment^  ike  court 
would  certainly  have  had  power,  if  it  thought  right  to  enter 
judgment  for  the  defendants/' 

And,  again,  in  referring  to  Toulmin  v.  Millar,  he  says : 
""  That  decision  as  to  the  jurisdiction  of  the  court  was  criti- 
cized by  Lord  Halsbury  in  the  House  of  Lords,  but  his 
criticism  was  made  upon  the  footing,  not  that  the  Court  of 
Appeal  were  aapng  as  ^e  are  here  asked  to  say,  that  the 
plaintiff  failed,  but  that  they  were  giving  an  affirmative 
judgment  in  the  plaintiff's  favour,  thus,  as  he  says,  claim- 
ing to  exercise  a  right  to  find  a  verdict  themselves  and  assess 
damages.  That  criticism  has  no  bearing  upon  the  power 
of  the  court  to  do  that  which  is  in  question  here,  namely,  not 
affinnatively  to  give  any  relief  but  negatively  to  say  that 
no  case  for  relief  has  been  made  out/' 

These  words  express  veiy  clearly  the  seriousness  of  the 
step  taken  by  the  (>>urt  of  Appeal  in  Toulmin  v.  Millar  and 
which  we  are  asked  to  take  here.  It  is  true  that  there  are 
expressions  in  the  judgment  of  Phillimore,  L.J.,  in  the  same 
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case,  for  example  at  page  446,  which  would  appear  to  surest 
a  jurisdiction  in  a  proper  case  to  do  what  was  done  in  Toul- 
min  T.  Millar,  but  after  all  the  facts  remain  that  Toulmin  v. 
Millar  is  the  only  case  in  which  it  has  been  done,  at  least  in 
the  English  courts,  that  the  course  adopted  was  criticized  by 
Lord  Halsbuiy  and  that  the  words  of  Lord  Lorebum  in 
Faquin  v.  Beauclerk,  so  far  as  they  touch  the  present  point, 
are  obiter.  Mr.  Justice  Duff  in  McPhee  t.  Esquimalt  and 
Xanaimo  B.  W.  Co.  also  confines  his  declaration  of  the 
court's  power  under  the  rule  to  the  case  of  entering  a  verdict 
for  a  defendant. 

I  do  not  think  a  decision  of  the  Ehiglish  Court  of  Ap- 
peal is  in  any  case  binding  on  this  courts  any  expressions  to 
the  contrary  by  the  Privy  Council  being  really  an  exercise 
of  a  legislative,  and  not  a  judicial,  function.  And  where  the 
decision  has  the  criticism  of  Lord  Halsbury  I  do  not  think 
we  ought  necessarily  to  follow  it. 

I  think  the  words  of  Rule  326  should  be  particularly  ob- 
served. The  court  (meaning  the  Appellate  Division)  is  given 
"power  to  draw  inferences  of  fact  and  to  give  any  judg- 
ment and  make  any  order  which  ought  to  have  been  made." 

Now  surely  those  words  mean  "  which  ought  to  have  been 
made  by  the  judge  below."  A  jury  does  not  give  a  "  judg- 
ment," neither  does  it  make  an  "order."  A  jury  answers 
questions  directed  to  it  or  renders  a  general  "  verdict"  That 
the  word  "judgment"  in  the  rule  does  not  include  "ver- 
dict "  is  clear  from  a  consideration  of  the  teVms  of  Rule  321 
which  says  that  "notice  of  appeal  shall  be  given  within 
twenty  days  ...  in  the  case  of  a  finding  or  verdict 
after  the  judgment  or  order  founded  thereon  has  been  signed 
and  entered  or  issued."  Obviously  there  is  intended  a  dis- 
tinction between  the  verdict  of  a  jury  and  the  judgment 
founded  thereon.  The  final  words  of  the  sentence  in  Bule 
326,  viz. :  "  and  to  make  such  further  or  other  order  as  the 
case  may  require,"  do  not  advance  the  matter  at  all  in  my 
opinion  because  they  are  clearly  only  ancilliary  to  the  pre- 
vious phrases.  I  can  therefore  see  nothing  in  the  rule  which 
gives  the  Appellate  Division  power  to  place  itself  in  the 
place  of  the  jury  itself,  give  a  verdict,  and  enter  judgment 
thereon. 

The  old  time  common  law  jurisdiction  to  enter  a  judg- 
ment for  the  defendant  for  lack  of  any  evidence  at  all  is  a. 
different  matter.    The  court  in  such  a  case  merely  says  that 
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there  is  no  evidence  upon  which  a  jniy  can  reasonably  act 
at  all  but  what  is  suggested  now  is  that  the  court  shall 
say  that  there  is  evidence^  that  the  juiy  must  take  a  certain 
view  of  that  eyidence  or  otherwise  we  shall  ourselves  reject 
that  vieWy  place  ourselves  in  tbe  juiy^s  place,  give  a  verdict 
and  enter  judgment  thereon.  I  am  unable  to  conclude  that 
any  such  power  is  in  any  case  intended  by  the  rule.  An 
ample  meaning  may  be  given  to  it  without  going  that  far. 
If  the  verdict  of  a  juiy  was  intended  to  be  included  then 
there  was  no  reason  why  it  could  not  have  been  mentioned 
separately  and  distinctly  as  was  done  in  Bule  321.  Again 
in  Bule  337  we  find  a  full  use  of  all  necessaiy  words.  It 
speaks  of  ^'a  judgment,  order,  decision,  finding  or  verdict 
appealed  from,''  when  it  was  thought  right  to  use  other  words 
than  ''judgment''  or  ''order"  it  was  apparently  easy  to  do 
so.  And  with  r^ard  to  Bule  337  of  course  a  "  finding," 
"  decision '  or  "  verdict "  may  be  "  appealed  from  "  and  may 
be  set  aside  but  that  does  not  necessarily  involve  the  substi- 
tution of  another  finding  or  verdict  in  its  place  for  a  new 
trial  may  be  granted  under  Bule  328.  If  any  such  grave 
increase  in  jurisdiction  had  been  intended  I  think  clear  and 
express  words  should  in  any  case  have  been  used.  If  the 
jurisdiction  exists  then  I  fear  that  to  most  minds  it  will 
often  mean  little  else  than  the  right  to  accept  a  jury's  ver- 
dict when  it  pleases  us  and  to  give  one  ourselves  if  it  does 
not. 

I  think  therefore  that  the  most  we  could  do  in  the  pre- 
sent case  is  to  act  under  Bule  328  and  give  a  new  trial.  That 
r  think  is  the  extreme  limit  to  which  we  have  any  power  to 
go.  In  Sydney  Post  Publishing  Co.  v.  Kendall,  43  S.  C.  B. 
461,  the  Supreme  Court  of  Canada  upheld  a  decision  of  the 
Supreme  Court  of  Nova  Scotia  by  which  a  verdict  for  a  de- 
fendant in  a  libel  action  was  set  aside  and  a  new  trial  or- 
dered. The  court  seems  to  have  been  unanimous  in  con- 
cluding that  where  it  is  clearly  impossible  that  a  jury  of 
reasonable  men  could  fairly  reach  any  other  conclusion  than 
that  the  article  was  libellous,  a  Court  of  Appeal  may  set  aside 
the  verdict  and  (not  give  a  verdict  for  the  plaintiff  for  that 
was  not  suggested  perhaps  because  there  was  no  such  rule  in 
Nova  Scotia  as  we  have  here)  direct  a  new  trial.  The  dis- 
agreement in  the  Supreme  Court  was  only  upon  the  point 
whether  a  jury  of  reasonable  men  could  fairly  conclude  that 
the  article  was  not  libellous.  Davies  and  Duflf,  JJ.,  thought 
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they  could  and  that  the  verdict  should  not  have  been  dia- 
turbed.  Oirouard,  Idington  and  Anglin,  JJ.,  thought  thej 
could  not  and  that  the  order  for  a  new  trial  should  be  up- 
held. The  case  is  a  good  example  of  how  difficult  a  task 
the  court  undertakes  when  it  ventures  to  say  that  no  jury 
of  reasonable  men  could  fairly  find  a  verdict  for  the  defen- 
dant. In  many  cases»  and  the  present  is  one  of  them,  the 
task  becomes  more  hazardous  because  while  in  that  case  it 
was  only  a  question  of  the  meaning  of  an  admitted  publi- 
cation we  have  here  the  possibility  that  the  jury  may  really 
have  disbelieved  some  things  testified  by  the  plaintiff's  wit- 


There  is  no  doubty  however,  that  we  could  in  view  of  the 
decidon  in  the  last  case  I  cite  order  a  new  trial  if  we  were 
prepared  to  say  that  upon  the  evidence  no  reasonabble  jury 
could  have  done  anything  else  than  find  the  defendant 
guilty  of  negligence.  But  for  myself  I  am  not  prepared  to 
take  that  view  of  the  evidence.  What  amounts  to  negligence 
or  absence  of  reasonable  care  is  a  question  which  a  jury  of 
six  ordinary  every  day  men  are  peculiarly  qualified  to  decide 
because  it  amounts  to  the  fixing  of  a  standard  for  the  ordin- 
ary reasonably  prudent  man.  I  find  myself  unable  to  con- 
elude  that  the  jury  could  not  reasonably  have  come  to  the 
conclusion  at  which  they  arrived.  It  is  to  be  observed  that 
the  plaintiff  was  suggested  to  the  defendant  as  a  blast  man 
by  one  of  the  plaintiff's  co-workers,  one  who  was  in  fact  a 
kind  of  leader  of  the  gang.  It  is  also  to  be  observed  that 
there  was  a  noticeable  difference  in  the  colour  of  the  diy 
fuses  as  compared  with  the  wet.  The  latter  were  white,  the 
former  yellow.  Without  saying  that  I  should  have  come  to 
the  same  conclusion  myself,  I  cannot  bring  myself  to  decide 
that  the  jury  were  unreasonable  if,  for  example,  they  took 
the  view  that  the  defendant  properly  assumed  tiiat  the  plain- 
tiff, being  suggested  to  him  as  a  blastman  by  iHie  plaintiff's 
leader,  was  an  experienced  man  who  would  know  all  about 
fuses,  about  the  possibility  of  these  being  sometimes  dry  and 
sometimes  wet  and  would  be  able  to  understand  the  differ- 
ence. There  was  admittedly  no  defect  in  the  fuse  supplied. 
The  negligence  suggested  lies  solely  in  failing  to  point  out 
to  the  plaintiff  the  difference  between  the  two  kinds.  But, 
in  view  of  the  difference  in  colour  and  in  view  of  the  way 
the  plaintiff  was  selected  for  the  work,  I  think  a  jury  might 
not  unreasonably  conclude  that  the  defendant  was  entitled 
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to  assume  a  sufficient  knowledge  and  experience  on  the  part 
of  the  plaintiff  to  enable  him  and  to  cause  him  to  discovecL 
any  differences  in  the  time  to  be  allowed  for  ignition  which 
might  exist  between  the  fuses  supplied  at  one  time  and  those 
supplied  at  another.  I  say  that,  while  I  might  not  take  that 
view  myself,  yet  I  cannot  say  that  six  reasonable  men  could 
Dot  possibly  take  such  a  view.  This  being  a  view  which  they 
may  have  taken,  I  think  that  there  should  not  even  be  a 
new  trial.  No  objection  was  taken  to  the  &ial  judge's 
charge,  except  upon  one  point  with  respect  to  which  the  jury 
found  in  the  plaintiff's  favour,  viz.,  that  the  plaintiff  was 
an  employee  of  the  defendant.  I  think  there  is,  to  say  the 
least,  as  much  reason  for  saying  the  jury  were  unreasonable 
in  this  finding  as  in  the  answer  as  to  the  defendant's  negli- 
gence, although  in  the  actual  situation  it  was  not  perhaps 
very  material. 

I,  therefore,  think  the  appeal  should  be  dismissed  with 
costs. 

It  was  practically  intimated  upon  the  argument  that  the 
cases  already  decided  in  this  court  unfortunately  prevent 
any  possibility  of  the  plaintiff  having  recourse  to  the  Work- 
men's Compensation  Act,  owing  to  the  delay  in  bringing  the 
action. 

Simmons^  J.: — The  plaintiff  brought  an  action  against 
the  defendants  for  an  accident  arising  out  of  allegM  negli- 
gence of  the  defendants,  their  servants  or  employees. 

The  plaintiff  says  he  received  injuries  while  in  the  em- 
ploy of  the  defendants  and  in  diarge  of  blasting  operations 
on  the  work  which  was  then  carried  on  by  the  defendants 
in  the  construction  of  a  railway.  The  trial  judge  submitted 
to  the  jury  one  question  only  for  their  consideration  in  re- 
gard to  negligence,  namely,  whether  there  was  negligence  in 
r^ard  to  a  certain  fuse  which  the  defendant  supplied  to  the 
plaintiff. 

The  defendants  supplied  the  plaintiff  for  some  time  with 
fuse  which  had  been  subjected  to  moisture  and,  therefore, 
did  not  bum  as  rapidly  as  a  dry  fuse.  Subsequently  th^ 
supplied  the  plaintiff  with  a  dry  fuse  which  burned  more 
rapidly  and  as  a  result  a  shot  which  the  plaintiff  was  setting 
off  ignited  sooner  than  the  plaintiff  anticipated  and  the  ex- 
plosion injured  the  plaintiff. 
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Questions  were  submitted  to  the  jury,  the  first  one  being: 

^'Were  the  plaintiffs  injuries  caused  by  negligence  on 
the  part  of  the  defendant  Parsons?''  and  the  second  question: 
''If  SO9  in  what  respect  was  he  negligent P' 

The  jury  answered  the  first  question  as  follows : — 

''  No;  we  find  there  was  no  direct  negligence  on  the  part 
of  the  defendant  Parsons." 

And  they  answered  '^No''  to  the  second  question. 

Afterwards^  the  foreman  of  the  jury,  in  reply  to  a  ques- 
tion by  the  court  said :  ''  The  word  '  direct '  possibly  should 
have  been,  may  have  been,  left  out.  We  meant  to  convey 
th^  were  not  responsible — that  Parsons  was  not  responsible 
for  negligence.'' 

Counsel  for  the  appellant  argues  that  this  verdict  is  per- 
verse and  that  only  one  conclusion  could  be  arrived  at  upon 
the  evidence  by  a  jury,  namely,  that  the  defendant  was  negli- 
gent. ''  If  the  evidence  is  such  that  only  one  conclusion  can 
be  drawn,  the  court  may  enter  judgment  in  cases  where  no 
jury  could  properly  find  a  difEer^it  verdict,"  per  Lord  Lore- 
bum,  in  Pacquin  v.  Beauclerk,  [1906]  A.  O.  148. 

It  is  quite  apparent  from  the  case  that  there  are  cir- 
cumstances from  which  a  jury  would  be  properly  entitled  to 
draw,  inferences  and  these  circumstances  are  tiie  relations 
beftween  the  parties  in  regard  to  the  employment,  involving 
questions  of  skill — questions  as  to  what  extent  the  defend- 
ants relied  upon  the  plaintiff's  knowledge  and  skill  as  a  blast 
man  in  charge  of  a  particular  kind  of  work;  and  to  what 
extent  the  plaintiff  should,  tinder  the  circumstances  rely  upon 
the  defendants'  care  in  the  supply  of  material,  rather  than 
upon  his  own  judgment  as  a  workman  skilled  in  the  use  of 
explosive  materials  which  are  in  their  nature  dangerous. 

It  is  admitted  that  the  fuse  which  it  is  alleged  was  the 
cause  of  the  accident  was  of  a  different  colour  from  that 
used  on  previous  occasions. 

The  legal  relation  arising  out  of  a  duty  which  the  em- 
ployer owed  to  the  employee  to  use  reasonable  care  under  the 
circumstances  must  be  determined  upon  the  facts  which  in- 
volve answers  to  questions  aboTe  suggested.  And  this  cowrt 
caiinot,  therefore,  under  the  circumstances,  say  that  only  one 
conclusion  can  be  reached. 

I,  therefore,  dismiss  the  appeal  with  costs. 
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Beck,  J.  (difisenting) : — ^No  evidence  was  given  on  the 
part  of  the  defendants  and  there  seems  to  be  no  pretence  that 
the  plaintiff  and  his  witnesses  were  not  honest  in  giving  their 
evidence  or  that  there  is  anything  unreasonable  in  their 
story.  Their  evidence^  therefore^  must  be  accepted^  and  it 
was  the  duty  of  the  jury  to  consider,  with  reference  to  the 
questions,  in  issue,  what  inference  of  fact  ought  to  be  drawn 
fram  it  Doubtless  they  were  not  bound  to  draw  any  infer- 
ence which  was  probable  or,  I  suppose,  even  highly  probable, 
but  only  such  inferences  as  can  be  called  either  the  necessary 
inferences  or  the  inferences  which  a  jury  of  reasonably 
minded  men  could  not  avoid  drawing. 

The  facts  proved  were  briefly  these: 

The  defendant  Parsons,  employed,  among  others,  to  do 
some  work  on  the  construction  of  a  railway  grade  which  in- 
volved the  blasting  of  a  large  quantity  of  rock.  Farsons  asked 
the  leader  of  the  gang  of  men,  of  whom  the  plaintiff  was  one, 
if  there  was  a  good  blastman  among  them.  The  leader 
designated  the  plaintiff.  Parsons  consequently  put  him  at 
that  kind  of  work.  He  commenced  work  on  the  17th  day  of 
May,  1912,  and  continued  until  the  time  of  the  accident, 
which  is  the  subject  matter  of  the  action,  namely,  20th  July, 
1912.  Parsons  was  to  furnish  all  the  materials  and  imple- 
ments necessary  for  the  work  of  blasting  and  in  fact  did  so. 
Continuously  from  the  commencement  of  the  work  until  im- 
mediately before  the  accident,  the  fuses  supplied  by  Parsons 
to  the  plaintiff  were  damp  and  consequently  were  slow  in 
affecting  an  explosion;  the  fuses  supplied  for  use  just  pro- 
oeding  the  accident  were  dry  and  consequently  effected  an 
explosion  more  quickly.  The  plaintiff  was  not  informed  of 
the  difference  and  taking  no  more  care  than  formerly  was 
consequently  injured. 

These  facts  are  quite  clear  upon  the  evidence  and  I  see 
no  evidence  of  contributory  negligence  on  the  part  of  the 
plaintiff,  upon  which  moreover  the  jury  were  not  directed 
and  made  no  finding.  In  my  opinion  under  the  circum- 
stances stated  it  was  the  duty  of  Parsons  to  warn  the  work- 
men engaged  in  blasting  of  the  differeuice  in  the  new  supply 
of  fuses.  It  does  not  expressly  appear  that  Parsons  was 
aware  that  there  was  a  difference  in  the  character  or  condi- 
tion of  the  fuses  supplied  just  prior  to  the  accident  from 
those  formerly  supplied,  but  this  would  not  relieve  him.  He, 
ss  an  employer,  was  bound  to  take  all  reasonable  precautions 
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for  his  workmen's  safety;  and  was  responsible  for  personal 
injuries  occasioned  by  a  defeotive  system  of  nsing  appliances 
or  material;  and  it  is  not  necessary  to  shew  that  he  had 
knowledge  that  the  system  or  the  appliances  or  material  were 
defeotive;  he  was  bound  at  his  peril  to  make  proper  provi- 
sion in  these  respects.    Webster  ▼.  Foley,  21  S.  C.  B.  580. 

The  jury  found  that  ^'  there  was  no  direct  negligence  on 
the  part  of  the  defendant  Parsons/'  Then  the  foreman  said : 
^'the  word  'direct'  possibly  should  have  been — ^may  have 
been  left  out;  we  meant  to  convey  they  were  not  responsible." 
Then  the  jurors  on  being  asked  if  they  concurred  with  the 
statement  of  the  foreman  said  thait  they  did. 

In  my  opinion  the  answer  of  the  jury  was  against  the  evi- 
dence. Under  such  circumstances  it  seems  clear  to  me  that 
instead  of  directing  a  new  trial  this  Court  has  power  to 
direct  judgment  for  the  plaintiff  notwithstanding  the  find- 
ing of  the  jury.  In  my  opinion  this  power  appears  in  Rule 
326  and  the  decisions  under  the  corresponding  English  and 
Ontario  Rules,  which  are  referred  to  at  length  in  the  opinion 
of  my  brother  Stuart,  it  is  to  be  noted  that  the  jury  have  as- 
sessed the  damages.  It  would,  therefore,  allow  the  appeal 
with  costs  and  direct  judgment  to  be  entered  for  the  plain- 
tiff for  the  amount  of  damages  found  by  the  jury,  namely, 
$760. 

Appeal  dismissed;  Beck,  J.,  dissenting. 
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ALBERTA. 

Dbcekbbe  1£th,  1914. 
supbelib  goubt — ^appellatb  division. 

CASE  THBESHING  MACHINE  CO.  v.  DESMOND. 

PromtMory  Note — Form — Payee  Must  he  Indicated  With 
Reasonable  Certainty — Note  Payable  to  Specified  Person 
—Negotiability— Bills  of  Exchange  Act,  R.  8.  C.  1906, 
ch.  119,  sees.  20,  22,  176. 

The  following  instrument  was  held   (Staart,  J.  dinenting)    to 
be  a  promissory  note  within  tbe  meaning  of  sec.  176  d  the  Bills  d 
Exdiange  Act   R.   S.   C.  ch.   119,  and  that  it  was  negotiable  by 
▼irtiie  of  sec  22  of  the  said  Act: 

"  Threshing  Memorandam. 

No.  d  PrkSb 

Grain.                                                            bushels  per 

ilfareihed.  bnsheL 

Wheat    3,922  10      $392  20 

Oats 2,727  7        190  89 

Bariey 554  8          44  32 

$827  41 
120  29 

$607  12 

"I  hereby  acknowledge  having  received  a  copy  of  the  above  ac- 
count which  I  accept  as  correct,  and  agree  to  pay days  from  date, 

and  if  not  paid  on  that  date  I  agree  to  pay  interest  at  the  rate  of 
10  per  cent  per  annum  on  the  same  from  that  date. 

'*  I  also  acknowledge  having  received  notice  of  retention  of  above- 
mentioned  grain  under  the  thresher's  lien  until  payment  of  thds  ac- 
count in  foil. 

(3gd.)     Jahes  Dssmokd." 

On  the  back  of  the  note  appeared :  '*  Julius  Haas,  Oct  26,  1912." 


Appeal  from  the  judgment  of  His  Honour  Judge  CraTv- 
fordy  in  favonr  of  the  plaintiff. 

The  appeal  was  heard  by  Beck,  Scott,  Sikkoks,  and 
Stuart,  J  J. 

J.  B.  Howatt^  for  plaintiff^  respondent 
J.  S.  Scrimgeour,  for  defendant^  appellant. 
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Begk^  J.: — The*8ole  question  for  decision  in  this  appeal 
is  whether  the  instrument,  of  which  the  following  is  a  copy^ 
is  a  promissory  note: 

*'  Threshing  Memorandum/' 

Grain.                     No.  of  bushels  Price  per 

threshed.  bushel. 

Wheat    3,922  10                  $392  20 

Oats    2,727  7                    190  89 

Barley   554  8                     44  32 


627  41 
120  29 


$507  12 

^'  I  hereby  acknowledge  having  received  a  copy  of  the 
above  account  which  I  accept  as  correct,  and  agree  to  pay  in 

days  from  date,  and  if  not  paid  on  that  date  I  agree 

to  pay  interest  at  the  rate  of  10  per  cent  per  annum  on  tlie 
same  from  that  date. 

'^I  also  acknowledge  having  received  notice  of  retention 
of  above  mentioned  grain  under  the  Thresher's  Lien  until 
payment  of  this  account  in  full. 

(Sgd.)     James  Desmond." 

On  the  back  of  the  instrument  appeared  ^'Julius  Haas, 
Oct.  26,  1912,"  apparently  the  date  on  which  the  instrument 
was  acquired  by  the  bank,  as  endorsee;  and  to  whom  the 
amount  of  it  was  ultimately  paid  by  the  maker. 

Section  176  of  the  Bills  of  Exchange  Act  (K.  S.  C.  di. 
119)  says:  A  promissory  noite  is  an  unconditional  promise 
in  writing  made  by  one  person  to  another,  signed  by  the 
maker  engaging  to  pay  on  demand  or  at  a  fixed  or  determin- 
able future  time  a  sum  certain  in  money  to  or  to  the  order 
of  a  specified  person  or  to  bearer.  Section  17  defining  a 
Bill  of  Exchange  also  uses  the  words  '^  A  specified  person  or 
to  bearer." 

Section  20  says :  ''  The  drawee  must  be  named  or  other- 
wise indicated  in  a  bill  with  reasonable  certainty." 

By  virtue  of  sec.  186,  the  provisions  of  sec.  20  apply  to 
a  promissory  note  as  well  as  to  a  bill  of  exchange. 

The  result  is  that  in  either  case  if  the  bill  or  note  is  not 
payable  to  bearer  the  payee  must  either  be  named  or  "  other- 
wise dictated  with  reasonable  certainty." 
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In  Green  y.  Davies  (1825),  4.  B.  &  C.  235,  a  paper  in 
this  fonn, — ^''December,  1814.  Beceived  of  W.  D.  Boaz 
£100,  which  I  promise  to  pay  on  demand  with  lawful  in- 
teresty'^  was  held  to  be  a  note;  Bayley,  J.,  saying:  ''As  to 
ths  first  point — (that  it  was  not  a  note  because  no  payee 
was  named) — of  that  there  can  be  no  doubt;  no  particular 
form  of  words  is  necessary  to  constitute  a  note;  and  Chad- 
wick  Y.  Allen  (2  Stra.  706)  is  in  point  to  shew  that  it  is  not 
necessary  to  name  the  payee  more  explicitly  than  this  note 
does;  the  substance  of  the  note  there  was, '  £15.5  balance  due 
to  Sir  Andrew  Chadwick,  I  am  still  indebted  and  do  pro- 
mise to  pay.'  Whom  he  was  to  pay  was  not  in  terms  stated 
but  as  no  other  payee  was  named,  who  but  Sir  A.  Chadwick 
conld  be  the  object  of  his  promise  ?  So  here,  as  the  money 
was  received  from  Boaz,  he  alone  could  be  the  person  to 
whom  the  money  was  to  be  paid  back/' 

A  promise  to  pay  "  to  the  trustees  acting  under  the  will 
of  the  late  W.,''  was  held  to  be  a  promissory  note.  Meggin- 
8on  T.  Harper  (1834),  2  C.  ft  M.  322. 

A  paper  in  this  form :  "  I.O.U.  £85  to  be  paid  May  5," 
not  addressed  to  anyone  was  held  to  be  a  promissory  note. 
Wsiihman  v.  Elsie  (1843),  1  C.  ft  K.  33. 

Daniel  on  Negotiable  Instruments.  5th.  Ed.,  sec.  102, 
after  -citing  the  above  decisions  says :  ^'  But  as  there  is^  no 
certainty  about  the  payee  on  the  face  of  the  paper,  and  noth- 
ing from  which  he  can  be  ascertained ''  (i.e.  on  the  face  of 
the  paper)  '^  such  a  paper  could  not  consistently  with  ac- 
cepted principles  be  held  negotiable,"  and  adds:  "Pothier 
puts  a  case  quite  similar.  '  If,'  he  says,  '  the  drawer  should 
omit  the  name  of  the  payee,  but  should  draw  the  bill  in  that 
form:  'Pay  a  thousand  livres  at  sight,  value  received  of 
A.B.'  it  appears  to  me  reasonable  to  presume  that  the  drawer 
intended  that  the  bill  should  be  payable  to  the  person  from 
whom  the  value  had  been  received  as  no  other  person  is 
naiDed  to  whom  it  ought  to  be  paid.'  He  adds  however  that 
he  has  learned  from  an  experienced  merchant  that  bankers 
would  make  a  di£Bculty  as  to  paying  such  a  bill." 

It  was  formerly  held  in  England  (contra  in  Scotland) 
tiiat  a  bill  or  note  payable  to  a  specified  person  without  more 
was  not  negotiable.  The  Bills  of  Exchange  Act  (R.  S.  C.  1906, 
c.  119)  changed  the  law  in  this  respect  by  sec.  22,  which 
enacts:  ^ 
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''A  bill  is  payable  to  order  which  is  expressed  to  be  so 
payable  or  which  is  expressed  to  be  payable  to  a  particnlar 
person  and  does  not  contain  words  prohibiting  transfer  or 
indicating  an  intention  that  it  should  not  be  transferable." 

In  view  of  the  foregoing  I  am  of  opinion  that  the  paper 
in  question  is  a  promissory  note,  for  the  reason — ^to  answer 
the  only  important  objection — that  the  payee  is  indicated 
with  reasonable  certainty  as  being  the  person  who  threshed 
the  maker's  grain,  this  being  unquestionably  plain  from  the 
words  of  the  paper  especially  the  portion  which  '^ retains" 
a  lien  under  the  Threshers  Lien  Act — ^the  thresher  being  the 
only  person  who  could  "  retain  "  a  lien  under  that  Act. 

I  think  also  that  the  note  was  negotiable  in  view  of  the 
statutory  provision  which  I  have  quoted.  In  the  result  I 
am  of  opinion  that  the  appeal  should  be  allowed  with  costs 
and  the  judgment  in  favour  of  the  plaintiff  be  set  aside  and 
judgment  be  entered  dismissing  the  plaintifPE  action  with 
costs. 

Stuabt,  J.: — ^TJpon  consideration  I  find  myself  unable 
to  conclude  that  the  document  in  question  here  is  a  promis- 
sory note.  But  I  think  the  appellant  should  succeed  on  an- 
other ground. 

Haas  bought  a  threshing  machine  from  the  plaintifb  and 
as  security  for  the  payment  of  the  price  he  assigned  to  the 
plaintifb  '^  all  moneys  which  shall  be  owing  to  or  earned  by 
the  purchaser  for  work  done  by  him  or  his  agents  .  .  . 
with  or  by  the  aid  of  the  said  machinery." 

This  was  in  Aprils  1912.  No  debt  was  then  in  existence 
which  could  be  covered  by  the  assignment.  Therefore,  al- 
though this  was  in  writing,  it  could  be  nothing  more  than 
an  equitable  assignment  binding  on  the  conscience  of  Haas. 

Early  in  October  Haas  did  some-  threshing  with  the 
machinery  for  the  defendant  and  the  defendant  signed  the 
document  in  question. 

On  the  23rd  October,  1912,  the  plaintiffs  served  a  notice 
on  the  defendant  in  which,,  after  stating  that  all  moneys 
earned  by  Julius  Haas  while  threshing  for  the  defendant  had 
been  assigned  to  them  by  writing  and  warning  him  not  to  pay 
the  money  to  him  (Haas)  "or  any  one  except  ourselves  or 
our  authorized  agent,"  they  proceed  to  say,  "  You  are  hereby 
instructed  to  pay  the  amount  of  your  threshing  account  into 
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Merchants  Bank  at  Sedgwick  to  our  credit  at  the  earliest 
possible  date.^^ 

On  October  26th,  1912,  Haas  wrote  his  name  on  the  back 
of  the  document  he  had  reoeived  and  apparently  left  it  with 
the  Merchants  Bank  at  Sedgwick. 

Then  on  November  2nd,  1912,  the  defendant  went  and 
paid  the  money  to  the  Merchants  Bank  at  Sedgwick.  There  is 
not  a  word  in  the  case  stating  to  whose  credit  he  made  this 
payment.  Neither  in  the  statement  of  defence  nor  in  the 
statement  of  admitted  facts  is  there  any  assertion  that  the 
defendant  paid  the  money  to  the  bank  to  his  own  credit  or 
to  Haas's  credit  or  merely  to  the  bank  as  the  pariy  itself 
beneficially  entitled  to  the  money.  It  is  merely  said  that  he 
paid  it  "  to  the  bank/' 

Now  for  my  part  I  am  prepared  to  hold  that  the  effect  of 
the  notice  of  23rd  October' was  to  inform  the  defendant  that 
the  Merchants  Bank  at  Sedgwick  was  the  plaintiffs'  author- 
ized agent  to  receive  the  money,  and  he  went  there  and  paid 
it  as  he  was  told  to  do.  True,  it  does  not  affirmatively  ap- 
pear  that  he  paid  it  in  with  a  direction  to  put  it  to  the  credit 
of  the  plaintiffs.  But  neither  is  it  stated  that  he  did  not  do 
60.  There  is  absolutely  no  suggestion  in  the  case  that  the 
defendant  was  induced  to  go  to  the  bank  otherwise  than  in 
conformity  with  the  plaintiffs'  notice.  There  is  no  evidence 
or  statement  that  the  bank  sent  him  any  notice.  The  only 
inference  is  that  he  went  there  on  account  of  the  notice  of  the 
plaintiffs.  In  my  opinion  he  was  entitled  to  assume  that  the 
bank  had  been  authorized  by  the  plaintiffs  to  receive  the 
money  on  their  behalf.  There  is  no  statement  that  the  de* 
fendant  knew  anything  albout  Haas  having  endorsed  the 
document  to  the  bank. 

And  yet  in  the  face  of  all  these  circumstences,  not  men- 
tioned in  the  argument  before  us  at  all,  we  were  asked  to  let 
the  defendant's  liability  to  pay  the  $607  twice  turn  simply 
upon  the  question  whether  the  document  was  a  promissor}' 
note  or  not  and  from  the  judgment  of  the  learned  district 
court  judge  it  appears  that  counsel  agreed  before  him  that 
everything  depended  upon  whether  the  document  was  a  pro- 
missory note  or  not. 

Pot  my  part  I  do  not  think  this  court  ought,  or  any 
court  ought,  to  decide  that  a  farmer  must  pay  twice  for  his 
threshing  upon  a  mere  erroneous  stetement  by  counsel  of 
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what  they  conceived  to  be  the  sole  point  of  law  in  the  case. 
The  case  went  to  trial  on  certain  facts  admitted  and  pleaded. 
There  was  no  evidence  given.  For  my  part  I  think  the  pro- 
per inference  from  the  facts  submitted  is  that  the  Merchants 
Bank  were  authorized  by  the  plaintiffs  to  receive  the  money 
for  them.  At  least  the  defendant  was  entitled  to  assume 
that.  Obviously  he  did  what  he  was  told  to  do.  What  un- 
revealed  facts  may  be  behind  the  case  which  would  raise  a 
dispute  between  the  plaintiffs,  Haas  and  the  bank^  I  do  not 
know.  But  I  for  my  part  do  not  propose  on  the  facts  stated 
and  admitted  to  make  the  defendant  bear  the  burden  of  their 
misdoing  or  mistakeer  or  omissions  and  pay  twice  for  his 
threshing  even  though  I  do  feel  compelled  to  hold  that  the 
instrument  was  not  a  promissory  note. 

To  be  a  promissory  note  the  document  must  itself  indi- 
cate the  payee  wiiSi  reasona'ble  certainty.  There  is  no  name 
in  the  document  and  there  are  no  words  of  any  kind  which 
can  be  taken  as  intended  to  describe  or  identify  the  payee. 
I  do  not  think  that  such  a  document  as  this  ^'  I  promise  to 
pay  on  demand  $60  for  a  horse  I  bought  on  April  10th, 
1914,"  signed  by  a  man  and  handed  to  the.  person  from  whom 
he  had  in  fact  bought  a  horse  on  April  10th,  1914,  should 
be  treated  as  indicating  with  reasonable  certainty  the  payee 
merely  because  it  can  be  shewn  by  extraneous  evidence  that 
he  did  buy  a  horse  on  April  10th,  1914,  from  the  man  to 
whom  he  gave  it  and  that  that  man's  name  was  John  Smith. 
But  the  present  document  is  not  even  as  definite  as  that  be- 
cause it  bears  no  date,  and  states  no  date  or  year  w*hen  the 
threshing  was  done.  It  is  not  impossible  that  Desmond  may 
have  had  exactly  the  same  number  of  bushels  of  grain 
threshed  in  1911.  The  fact  that  the  document  was  handed 
to  Haas  does  not  appear  on  its  face.  The  words  "  indicated 
therein  with  reasonable  certainty  "  mean  more  in  my  opinion 
than  merely  "if  the  person  intended  to  be  paid  can  be  as- 
certained with  reasonable  certainty. 

I  think  the  Statute  means  that  there  must  be  words  in 
the  document  indicating  not  merely  for  what  value  the  pro- 
mise to  pay  is  given  but  by  their  own  meaning  pointing  to 
some  particular  person,  not  necessarily  by  naming  him  but 
by  a  description,  a  positive  reference,  which  may  be  applied 
to  some  certain  person  as  the  person  to  be  paid.  I  can  find 
no  such  words  in  the  present  document. 
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But  for  the  reasoiiB  I  give  I  think  the  appeal  should  be 
allowed  but  without  costs,  the  judgment  below  eet  aside  and 
the  action  dismissed  but  without  costs. 

Scott  and   Simmons,  JJ.,  concurred  with  Beck,  J. 

Appeal  allowed. 


ALBEETA. 

December  1£th,  1914. 
supreme  court — appellate  divi8i0k. 

BERGE  V.  MACKENZIE,  MANN  &  CO.,  LTD. 

Master  and  Servant — Negligence — Delegation — Scope  of 
Employment — Blasting  Operations — Injury  Caused  by 
Careless  and  Untrue  Statement  of  Fellow-servant — De- 
ceit — Contributory  Negligence. 

Plaintiff  was  employed  as  powder  man  in  charge  of  blasting  oper- 
ations on  work  carried  on  by  defendants.  S.  was  one  of  a  gang  of 
men  wlio  worked  in  conjnnction  with  plaintiff  and  whose  duty  was  to 
driU  holes  for  blasting.  Whfle  idaintiff,  in  the  course  of  his  employ- 
ment, was  fixing  four  shots  for  explosion  S.,  whose  sole  duty  was  to 
driU  holes,  Tolnnteered  to  light  the  fose  of  one  of  the  shcMx,  and  plain- 
Idff  agreed  to  aUow  him  to  do  so.  After  plaintiff  had  lit  three  of  the 
faies  lie  called  upon  19.  to  retire  with  him.  Plaintiff  and  S.  then  ran 
away  fifty  or  sixty  feet  to  await  the  explosions.  Three  only  of  the 
shots  went  off,  being  the  ones  which  plaintiff  himself  had  lit.  The 
fourth  did  not  go  off  with  the  others,  and  fi.,  in  reply  to  a  question 
put  to  him  by  plaintiff,  replied  that  he  had  not  lit  the  fuse.  Plaintiff 
then  approached  the  fourth  fuse  without  waiting  longer  andt  just 
as  he  renched  it,  it  exploded  and  injured  him.  S.  had  been  dn  the 
habit  of  assisting  plaintiff  in  ligb^ng  the  fuses,  which  was  not  inter- 
fered With  or  forbidden  by  two  foremen  superior  to  plaintiff  w|io 
knew  of  it 

Hettf.  that  the  master  was  not  liable  since  S.  was  not  acting 
within  the  scope  of  his  employment  at  the  time  the  plaintiff  was 
injured. 

Per  Stuabt,  J. : — Where  a  senrant  employed  for  a  particular  pur- 
pose, without  necessity,  delegates  liis  duty  to  a  feUow-seiTant  the 
master  is  not  liable  to  the  delegating  servant  for  injuries  which  the 
latter  receives  througb  the  negligence  of  the  said  feUDw-servant 

Cfumam  ▼.  Twi9t,  [18951  2  Q.  B.,  applied. 

Per  Stuabt,  J. : — Owing  to  the  relationship  between  plaiintiff  and 
S.  there  was  a  doty  cast  upon  8.  to  be  careful  in  his  statements. 

Per  Btvaxt,  J.: — 43ince  negligence  was  made  the  basis  of  the 
action  the  phdntiff  could  have  no  other  rights  than  such  as  would 
arise  from  a  careless  and  negUgent  misstatement  of  faot,  and  not  such 
as  would  arise  from  a  deceitful  statement. 

Per  SiKicoNB,  J. -.—The  plaintiff  was  guQty  of  contributory 
negligence  on  the  ground  that  he,  having  heard  the  three  lAiots  go  off 
and  being  an  experienced  shot  man,  knew  the  danger  of  approaching 
an  nnexploded  shot  in  so  ^hoit  a  time. 
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An  appeal  by  defendants  from  the  judgment  of  Beck, 
J.,  without  a  jury,  awarding  plaintiff  $3,500  in  an  action 
for  damages  for  injuries  reoeived  through  the  alleged  neg- 
lig^oe  of  one  Stephanson,  a  fellow-employee  of  plaintiff. 

The  appeal  was  heard  by  Stuabt^  Scott^  and  Sikmons, 
JJ.     • 

0.  M.  Biggar,  E«C.,  for  defendants,  appellants. 
B.  Pratt,  for  plaintiff,  respondent. 

Stuabt^  J. : — The  learned  trial  judge's  judgment  is  short 
and  may  as  well  be  repeated.    It  is  as  follows : — 

'^  With  a  good  deal  of  doubt  I  find  in  favour  of  the  plain- 
tiff. It  appears  to  me  that  Stepbanson,  though  originally  em- 
ployed to  do  other  work,  gradually  drifted  into  the  position 
of  an  assistant  to  the  plaintiff  with  the  knowledge  and  the 
consent  and  approval  of  two  or  three  foremen  superior  to 
the  plaintiff. 

'^  If  this  is  so,  I  think  the  defendants  liable  for  the  negli- 
gence of  Stepbanson  who  I  find  was  negligent  and  whose 
negligence  I  find  was  the  cause  of  the  injury  to  the  plaintiff. 

^^I  assess  the  damages  at  $3,500  and  give  the  plaintiff 
costs." 

The  facts  shortly  are  these.  The  defendants  were  rail- 
road contractors  and  were  engaged  in  constructing  a  bridge 
with  cement  piers.  They  required  a  quantity  of  gravel  and 
were  going  to  obtain  it  from  a  certain  gravel  bed  which 
needed  to  be  opened  up.  As  it  was  winter  time  the  frozen 
surfax^  had  to  be  blasted  out  with  explosives.  There  was  a 
gang  of  some  125  or  130  men  over  whom  there  was  a  super- 
intendent, O'Connor,  and  under  him  a  foreman,  Murray,  who 
was  assisted  by  a  ^^  straw-boss "  Hagan.  Among  the  men 
there  was  a  limited  number  of  drillers  whose  sole  duty  was 
to  drill  holes  in  the  hard  face  of  the  gravel  into  which  the 
explosive  material  was  to  be  inserted.  But  having  drilled  these 
holes  they  had  nothing  further  to  do  with  the  blasting.  They 
were  supposed  to  retire  and  then  the  blastman,  in  this  case 
the  plaintiff,  came,  inserted  the  explosive  and  set  them  off. 
The  plaintiff  was  supplied  with  an  electric  battery  with 
which  to  set  off  the  exposives  but  on  the  particular  occasion 
in  question,  according  to  his  story,  which  was  uncontradicted, 
and  evidentiy  believed  by  the  trial  judge,  Hagan  the  *'  straw 
boss,"  told  him  to  go  down  with  his  men  and  open  up  the 
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giUTel  pit  and  that  it  was  not  necessaiy  to  take  the  eleetric 
batteiy  along.  The  plaintiff  proceeded  to  the  work.  The 
drillers  had  opened  or  drilled  four  holes  into,  which  shots 
were  to  be  inserted  by  the  plaintiff.  Among  the  drillers  was 
Stephanson.  When  the  drilling  was  completed  they  all  re- 
tired except  Stephanson.  The  latter  remained  with  the 
plaintiff,  and  apparently  watched  the  plaintiff  insert  the 
explosive  and  attach  the  fnse  in  each  of  the  four  holes.  Then 
when  the  plaintiff  proceeiled  to  light  the  fnses  Stephanson 
said  to  the  plaintiff,  ^^  I  will  light  the  last  one  for  you/'  and 
the  plaintiff  said,  ''  All  right,"  and  permitted  him  to  do  so. 
The  plaintiff  therefore  lit  only  three  of  the  fuses  and  then 
called  upon  Stephanson  to  come  along.  The  plaintiff  said 
in  his  evidence  (a  thing  which  is  very  important),  '^  Stephan- 
son, he  was  lying  there  lighting  his ;  I  waited  there  f  oi  a  while 
and  asked  him  to  come  along."  The  two  then  ran  away 
fifty  or  sixty  feet  to  await  the  explosions.  Three  only  of 
the  holes  went  off,  being  the  ones  that  the  plaintiff  had  him- 
self lit.  The  fourth  did  not  go  off  with  the  others  and  the 
plaintiff  asked  Stephanson  if  he  had  lit  the  fuse  to  which 
StepHanson  replied  that  he  had  not.  The  plaintiff  then  ap- 
proached the  fourth  hole  without  waiting  longer  and  just  as 
he  reached  it  it  exploded  and  injured  him  very  seriously  in 
the  face  and  head. 

It  appeared  that  Stephanson  had  been  in  the  habit  of 
assisting  the  plaintiff  in  lighting  his  fuses  and  that  both 
Murray  and  Hagan  had  seen  this  and  had  not  interfered  or 
forbidden  it.  That  is  clearly  as  far  as  the  plaintiff's  evi- 
dence goes.  It  was  upon  this  circumst%pce,  no  doubt,  that 
the  learned  trial  judge  based  his  opinion  that  Stephanson 
"though  originally  employed  to  do  other  work  gradually 
drifted  into  the  position  of  an  assistant  to  the  plaintiff  with 
the  knowledge  and  consent  and  approval  of  two  or  three  fore- 
men superior  to  the  plaintiff." 

Upon  ihe  argument  of  the  appeal  the  chief  contest 
seemed  to  turn  upon  the  question  whether  Stephanson  was 
acting  within  the  scope  of  his  employment  when  he  went 
to  the  plaintiff's  assistance  and  lit  the  fourth  fuse.  I  am 
not  sure  that  this  is  all  that  is  involved  in  the  case.  There 
was  admittedly  no  negligence  on  Stephanson's  part  in  his 
dealings  with  the  fuse.  At  least  none  is  suggested.  The 
explosion  in  the  fourth  hole  was  not  an  accident.     It  was 
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really  not  the  accident  which  caused  the  injury.  That  ex- 
plosion was  intended  to  occur.  The  '^  accident "  lies  almost, 
though  not  quite,  entirely  in  a  separate  field,  in  the  field  of 
conversation  rather  than  of  action.  The  only  action  which 
could  be  said  to  have  ibeen  a  negligent  one  and  to  have  con- 
tributed to  the  injury  was  the  too  early  approach  of  the 
plaintiff  within  the  zone  oi  danger.  Aside  from  that  ap- 
proach everything  else  which  can  be  said  to  have  caused 
the  injury,  insofar  as  legal  lia*bility  is  concerned,  is  a 
matter  of  conversation.  The  real  negligence  charged  against 
Stephanson  is  not  in  connection  with  the  lighting  of  the 
fuse  but  consists  in  his  false,  and  therefore,  so  it  is  said,  in 
the  circumstances,  negligent  statement  to  the  plaintiff  that 
he  had  not  lit  thf  fuse  at  all.  There  was  no  doubt  a  duty 
upon  Stephanson  to  be  careful  to  tell  the  plaintiff  the  exact 
truth  in  regard  to  the  matter,  and  if  in -the  circumstances 
the  plaintiff  was  entitled  to  rely  upon  his  statement  and  was 
not  himself  guilty  of  carelessness  in  not  making  more  care- 
ful inquiry  then  no  doubt  Stephanson  at  least,  whatever  may 
be  said  of  his  employers,  the  defendants,  was  liable. 

The  case  is  interesting  because  it  seems  to  present  an 
example  of  the  occasional  overlapping  of  the  doctrine  of 
deceit  or  fraud  and  the  doctrine  of  negligence.  For  instance 
the  case  of  Le  Ldevre  v.  Oould,  68  L.  T.  p.  626,  decides,  ac- 
cording to  the  head  note,  that  '^  no  action  will  lie  for  dam- 
ages suffered  by  a  plaintiff  in  consequence  of  his  reliance  on 
untrue  statements  made  negligently  but  not  fraudulently  by 
the  defendant  when  there  is  no  contract  between  them."  The 
court  overruled  Cann  v.  Wilson,  39  Ch.  D.  39,  a  decision 
of  Chitty,  J.,  and  approved  of  Scholes  v.  Brook,  64  L.  T. 
674,  Lord  Esher,  M.B.,  in  giving  judgment,  speaks  of  neg- 
ligence as  arising  out  of  some  act  when  two  persons  ere  so 
related  to  each  other  physically  as  to  raise  a  duty  to  take 
care.  But  in  regard  to  statements  he  says:  ^'If  a  man  wil- 
fully tells  a  wicked  falsehood  to  another  intending  him  to 
act  up)on  it,  that  is  a  fraudulent  act.  Negligence,  howevei 
great,  is  not  fraud.  The  official  referee  has  heard  the  whole 
of  this  case  and  has  come  to  the  opinion  thait  the  defendant 
has  not  been  guilty  of  .any  dishonest  conduct,  that  he  has  not 
told  a  wicked  falsehood  but  that  all  he  did  was  to  give  neg- 
ligently an  untrue  certificate.  That  negligence  gives  ihe 
plaintiff  no  cause  of  action  either  at  law  or  in  equity." 
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And  Bowen,  L*  J.,  said :  "  It  was  argued  that  though  the 
defendant  may  not  have  been  dishonest  yet  he  was  so  grossly 
negligent  thai  damage  was  thereby  caused  to  the  ^laintiflb. 
What  duty  did  he  owe  to  the  plaintiffs?  None  under  any 
contract  with  him/'  The  learned  judge  relies  specifically 
on  the  absence  of  any  contract  as  a  reason  for  denying 
liability. 

There  is  no  doubt  that  if  Stephanson  knew  perfectly  well 
that  he  had  lit  the  fnse  and  yet  falsely  and  therefore  neces- 
sarily with  a  wicked  and  malignant  mind  told  the  plaintiff 
he  had  not>  intending  the  plaintiff  to  act  upon  it  he  would 
be  liable  in  au  action  of  deceit.    But  with  regard  to  negli- 
gence Derry  v.  Peek,  14  A.  0.  337,  as  explained  in  Nocton 
V.  Lord  Ashburton,  83  L.  J.  Ch.  788,  certainly  decides  that 
there  is  no  right  of  action  for  a  false  statement  made  not 
knowingly  and  with  a  wicked  mind  but  merely  negligently 
unless  attere  exists  some  special  relationship  between  the  par- 
ties which  creates  a  duty  to  be  carefi^l.    Prom  both  Nocton 
V.  Lord  Ashburton  and  Le  Lievre  v.  Gould  it  might  at  first 
sight  appear  that  this  special  relationship  conld  only  arise 
out  of  contract.    But  there  is  really  nothing  in  those  <a8e^ 
which  actually  lays  down  any  such  limitation;  and  tiiere 
can  surely  be  no  doubt  that  if  two  fellow  workmen  are  work- 
ing together  at  a  job  in  which  one  has  to  rely  upon  the  state- 
ment of  his  fellow  workman  as  to  a  certain  fact,  the  exist- 
ence of  which  is  necessary  before  he  can  safely  proceed  to 
do  a  certain  thing  in  the  course  of  his  employment  i\m\  if 
tha^  statement  is  made  by  the  other  and  the  first,  in  reliance 
upon  it,  does  that  thing,  and,  owing  to  the  statement  being 
untrue  and  the  necessary  fact  not  existing,  he  does  a  thing 
which  is  therefore  dangerous  and  so  is  injured,  the  other 
workman  is  liable,  not  merely  for  deceit  if  he  knowingly  and 
therefore  wickedly  misstated  the  fact,  but  also  for  negli- 
gence if  he  carelessly  misstated  it,  because  in  such  a  case  it 
would  be  his  duty  to  be  careful  not  to  make  a  misstatement, 
and  of  course  his  master  would  also  be  liable    if   he  acted 
within  the  scope  of  his  employment  as  that  phrase  is  gener- 
ally understood. 

The  present  action  is  based  upon  negligence.  It  was  not 
necessary  for  the  plaintiff  to  go  so  far  as  to  assert  that  Step- 
hanson knowingly  and  wickedly  misstated  the  fact,  which 
would  amount  to  fraud  and  deceit.  But  the  greater  fault,  of 
course,  includes  the  less  and  although,  as  Esher,  M.E.,  says/ 
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Diligence,  however  great>  is  not  fraud  still  fraud  may,  in 
this  case,  if  it  existed,  be  treated  as  negligence.  The  plain- 
tifiPs  contention  is  that  Stephanson  either  knew  or  ought  to 
have  known  that  he  had  lit  the  fuse.  He  was  not  called  as 
a  witness  but  seems  to  have  been  sent  to  an  asylum  for  a 
time  and  after  that  he  could  not  be  traced. 

There  is,  as  it  seems  to  me,  at  least  a  bare  possibility  in 
view  of  the  evidence  of  suggesting  tiie  theory  that  he  only 
honestly  thought  he  had  failed  to  light  the  fuse  after  at- 
tempting to  do  so  and  was  merely  negligent  in  failing  to  ex- 
plain that  he  had  made  the  attempt  vnthout  apparently  suc- 
ceeding. The  plaintifPs  evidence,  which  is  all  we  have,  is 
that  he  went  back  '^because  he  told  me  he  did  not  have  fire 
to  it''  Taking  this  as  it  stands  it  perhaps  can  only  mean 
that  fire  was  not  applied  at  all.  But  one  cannot  help  re- 
gretting that,  when  liability  for  negligence  is  attempted  to 
be  founded  upon  so  narrow  a  basis  as  a  careless  verbal  state- 
ment, the  exact  words  were  not  directly  related  because  in 
indirect  narration  a  witness  almost  inevitably  lends  a  little 
colour  to  the  statement  by  his  own  words.  On  cross-examin- 
ation it- is  again  put  in  indirect  narration  by  the  words  of 
counsel.    The  question  and  answer  were: — 

"Q.  And  you  asked  Stephanson  if  he  had  lighted  the 
hole  he  had  volunteered  to  light  and  he  told  you  he  had  not. 
A.  Yes/' 

But  there  is  one  expression  in  the  evidence  of  the  plain- 
tiff that  does  suggest  the  possibility  of  an  honest  though 
careless  mistake.  The  plaintiff  said:  *^Then  I  asked  Step- 
hanson if  he  had  his  shot  lighted  so  when  the  three  went  off 
we  went  back  to  light  his  hole.''  Now  if  Stephanson  also 
went  back  as  this  seems  to  imply  he  must  have  himself 
thought  there  was  no  danger.  But  how  far  he  went  back 
does  not  appear ;  and  as  he  was  not  hurt  he  could  not  have 
approached  as  closely  as  the  plaintiff.  Of  course  if  he  had 
a  wicked  intent  this  may  have  been  part  of  his  scheme  to 
put  the  plaintiff  off  his  guard. 

Be  this  as  it  may,  in  my  opinion,  the  conclusion  cannot 
be  avoided,  taking  the  above  evidence  at  its  face  value  and, 
although  in  indirect  narration,  as  representing  accurately 
the  words  used  by  Stephanson,  that  Stephanson  was  at  least 
careless  if  not  positively  deceitful  in  making  such  a  state- 
ment in  the  circumstances.  For  the  reasons  I  have  given  I 
think  owing  to  the  relationship  between  the  two  men  there 
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was  a  duty  to  be  careful  in  his  Btatements  cast  upon  Step- 
banson  and  that  if  there  was  nothing  more  in  the  case  Step- 
hanson  and  his  employer  would  be  liable. 

The  question  whether  it  was  really  deceit  or  only  negli- 
gence seems  to  me  to  be  of  importance  because  to  a  claim 
resting  upon  deceit  an  answer  that  Berge  was  himself  care- 
less in  relying  upon  the  untrue  statement  might  not  be  an 
answer  at  all  and  perhaps  the  liability  of  the  employer  in 
such  a  case  might  not  be  so  extensive,  while  if  the  statement 
was  merely  negligently  made  there  is  a  possibility  of  charg- 
ing contributory  negligence  against  the  plaintiff. 

In  my  opinion,  therefore^  although  the  evidence  may 
seem  to  favour  the  view  that  the  misstatement  was  knowingly 
and  therefore  wickedly  made,  yet,  since  it  is  negligence 
which  is  made  the  basis  of  the  action  the  court  should  not 
give  the  plaintiff  any  higher  rights  than  such  as  would  arise 
from  a  careless  and  negligent  misstatement  of  fact;  because 
if  the  defendants  were  sought  to  be  made  liable  for  a  know- 
ingly false  and  therefore  a  wickedly  deceitful  statement  of 
their  employee,  i.e.  for  deceit,  the  action  against  them  should 
have  been  definitely  placed  upon  that  ground. 

This  leaves  it  open  clearly  to  the  defendants  to  charge 
contributory  negligence.  In  view  of  what  actually  occurred 
I  am  not  sure  that  the  plaintiff  ought  not  to  be  charged  with 
contributory  negligence  in  going  back  without  further  and 
more  careful  enquiry  and  in  not  pressing  Stephanson  for  a 
more  definite  statement,  in  not  asking  him,  that  is,  exactly 
what  he  had  been  doing,  then,  when  the  plaintiff  saw  him  at 
the  hole.  The  plaintiff  says  this,  ''Then  I  started  to  light 
my  three  holes  and  when  I  came  up  to  the  pit  Stephanson 
was  lying  there  lighting  his.''  If  he  saw  Stephanson  there 
"lighting  his"  why  did  he  not  question  him  more  closely, 
why  did  he  not  take  care  to  know  the  true  fact  before  going 
back?  In  such  circumstances  I  doubt  very  much  if  the 
plaintiff  is  entitled  to  the  benefit  of  such  a  rule  as  is  applied 
in  cases  of  misrepresentation  leading  to  a  contract  where  a 
person  is  entitled  to  rely  upon  the  statement  of  another 
party  and  that  other  party  is  not  allowed  to  say  that  he 
should  not  have  relied  upon  it.  I  am  not  sure  that  Stephan- 
son might  not,  if  charged  merely  with  making  a  negligent 
statement  or  an  untrue  statement  negligently,  answer  back 
to  Berge :  "  True  I  may  have  been  negligent  in  saying  that, 
but  you  had  every  opportunity  to  avoid  an  accident  by  being 


238         "^BE  WESTERN  LAW  REPORTER,  [VOU  30 

more  oareful  yourself,  you  were,  yourself,  particularly  when 
you  were  entirely  in  charge,  bound  to  take  reasonable  care 
and  when  you  saw  me,  as  you  say,  lighting  my  hole  you  were 
yourself  careless  in  acting  so  quickly  and  rashly  upon  that 
careless  statement  of  mine.  A  reasonably  prudent  man  would 
not  in  such  circumstances  have  accepted  my  careless  state- 
ment without  more." 

I  am  not  sure,  I  say,  that  such  an  answer  might  not  in 
the  circumstances  of  thig  case,  foe  successfully  made  by  Step- 
hanson  and  therefore  by  the  defendants.  Of  course  if  he 
was  knowingly  deceitful  no  such  answer  could  be  possible, 
but  for  the  reasons  I  have  given,  I  think  that  aspect  of  the 
matter  should  be  disregarded. 

Even,  however,  if  this  be  not  a  satisfactory  answe^r  to  the 
claim  I  think  the  plaintiff  is  clearly  not  in  so  good  a  posi- 
tion as  a  third  party  or  a  stranger.  I  would  be  quite  ready 
to  agree  thoroughly  with  the  view  taken  by  the  learned  trial 
judge  as  to  the  position  of  Stephanson  if  the  party  injured 
had  been  a  stranger.  According  to  Milner  v.  Great  North- 
em  By.  Company,  50  L.  T.  367,  it  is  suflScient  if  the  servant 
whose  negligence  caused  the  accident  has  habitually  and 
without  objection  done  the  work  which  was  strictly  outside 
of  the  scope  of  what  he  was  employed  to  do.  And  if  a  third 
party  had  been  suing  the  defendants  for  an  injury  caused 
by  some  negligence  of  Stephanson  while  firing  the  fuse  in 
question  it  would,  I  think,  have  been  clearly  no  answer  if 
the  defendants  were  to  say  in  such  a  case  that  the  firing  of 
the  fuses  was  Serge's  work  and  not  Stephanson's.  In  the 
jurisdictions  where  we  get  most  of  our  authorities  the  doc- 
trine of  common  employment  still  exists  and  therefore  pre- 
vents our  securing  many  precedents  to  cover  such  a  case  as 
this.  But  it  does  seem  to  me  that  there  may  be  cases  where 
the  abolition  of  that  doctrine  does  not  necessarily  place  the 
plaintiff  servant  in  absolutely  as  good  a  position  as  a 
stranger.  Take  the  case  of  Englehart  v.  Farrant  and  Com- 
pany, [1897]  1  Q.  B.  240.  There  the  driver  of  the  defend- 
ants' delivery  wagon  had  a  boy  with  him  to  deliver  parcels. 
The  driver  left  the  wagon  in  charge  of  the  boy  who,  contrary 
to  instructions,  drove  on  and  by  negligence  injured  the  plain- 
tiff. The  defendants  were  held  liable  because  the  driver 
should  not  have  left  the  wagon  in  charge  of  the  boy  and 
his  negligence  in  doing  so  was  the  efficient  cause  of  the  ac- 
cident.   It  was  just  because  of  the  driver's  omission  of  duty 
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that  the  defendants  were  held  liable.  Bat  suppoee  that  such 
a  driyer  had  been  in  the  habit  of  letting  the  boy  drive  as 
they  went  along  ttiough  it  was  not  the  boy's  proper  work, 
but  the  driver^s,  and  by  the  boy's  negligence  the  driver  him- 
self were  injured,  if  the  doctrine  of  common  employment 
were  out  of  the  way  would  the  driver  be  Bkle  to  recover  from 
his  employees  for  tiie  consequence  of  the  hoy's  n^ligence 
merely  because  the  employees  may  have  seen  the  boy  doing 
the  driving  frequently  and  had  not  interfered  ?  I  have  grave 
doubt  about  it.  In  the  present  case  it  was  admittedly  Berge's 
own  work  to  light  the  -fuses.  He  had  been  supplied  with  an 
electric  battery  for  that  purpose.  It  was  Stephanson's  work 
to  drill  holes.  After  the  drilling  was  done  he,  just  like  the 
boy  who  wanted  to  drive,  wanted  to  light  a  match  and  set  off 
the  fuse.  Berge  was  in  charge  of  him  and  the  whole  work. 
He  could  have  told  him  to  mind  his  own  business  and  could 
have  himself  minded  his  own.  As  the  driver  could  keep  on 
driving  and  holding  the  reins,  as  he  was  paid  to  do,  so  Berge 
could  have,  and  properly  should  have,  kept  on  lighting  all 
the  fuses  which  it  was  his  duty  to  do.  Instead  of  that  he 
permits  a  man  under  his  charge,  over  whom  he  had  control, 
to  do  work  with  which  he  had  properly  no  concern.  Then 
by  the  negligence  of  that  person  he  is  himself  injured  and  he 
claims  that  their  common  employer  should  be  responsible 
because  his  superior  foreman  saw  what  was  going  on  and 
did  not  keep  them  to  their  proper  work,  a  thing  which  he 
could  and  should  have  done  himself.  In  actual  fact  he  is 
seeking  to  make  them  liable  for  failing  to  reprove  him,  the 
plaintiff,  for  a  breach  of  duty. 

In  my  opinion  the  master  should  not  be  liable  in  such  a 
case.  In  Guilliam  v.  Twist,  [1895]  2  Q.  B.,  it  was  said: 
''  A  servant  employed  for  a  particular  purpose  can  have  no 
authority  to  delegate  the  performance  of  his  duty  to  another 
person  unless  there  is  a  necessity  for  his  so  doing."  And 
this  was  said  as  a  ground  for  denying  liability  of  the  master 
to  a  third  person.  How  much  more  should  it  be  a  ground 
for  denying  liability  to  the  delegating  servant  himself. 

This  would,  I  think,  be  an  answer  even  if  the  claim  were 
for  damages  by  reason  of  Stephanson's  negligence  in  light- 
ing the  fuse  itself.  For  the  same  reason  and  perhaps  with 
still  greater  force  it  applies,  in  my  opinion,  as  against  the 
negligence  alleged,  viz.,  the  careless  and  untrue  answer  about 
what  he  had  done. 
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I  think,  therefore,  the  appeal  mtist  be  allowed  with  ooets 
the  judgment  below  set  aside  and  the  action  diamissed  with 
coste. 

Simmons,  J.: — The  plaintiff  was  employed  by  the  de- 
fendants as  powder  man  in  charge  of  blasting  operations  on 
work  carried  on  by  the  defendants.  Another  employee  of  the 
defendants  named  Scott  was  plaintiff's  assistant.  The  plain- 
tiff and  his  assistant  worked  in  conjunction  with  a  gang  of 
labourers  whose  work  was  to  drill  for  the  blasting  and  to 
open  up  gravel  pits. 

The  plaintiff  says  he  was  told  by  the  foreman  Murray 
to  go  down  and  open  up  the  gravel  pit,  and  subsequently  told 
by  another  boss,  Hagan,  who  was  under  Murray's  direction, 
that  he  need  not  take  the  electric  battery. 

•About  twenty  men  went  down  with  him  to  the  gravel  pit, 
six  of  whom  were  drillers  and  the  rest  muckers.  Four  shot 
holes  were  made  in  the  bank  by  the  drillers.  The  plaintiff 
was  putting  in  the  shots.  When  the  shots  were  being  placed 
the  plaintiff  says  that  Stephanson,  a  driller,  said  to  him: 
"  Berge,  I  will  put  in  the  last  charge  for  you." 

Plaintiff  says  he  concluded  that  Stephanson  was  an  ex- 
perienced man  by  the  way  he  handled  everything  and  that 
he  used  to  help  every  day  at  the  blasting  witii  the  knowledge 
of  the  bosses  Murray  and  Hagan.  Plaintiff  then  relates  what 
happened : 

^^Q.  What  happened  then  when  you  lighted  the  fuse? 
A.  Then  I  started  to  light  my  three  holes  and  when  I  came 
up  to  the  pit,  Stephanson  he  was  there  laying  lighting  his; 
I  waited  there  for  a  while  and  asked  him  to  come  along;  I 
was  scared  mine  would  explode,  so  we  both  run  down  tlie 
river,  where  the  rest  of  the  crowd  was  standing,  then  I 
asked  Stephanson  if  he  had  his  shot  lighted,  so  when  the 
three  holes  exploded  we  went  back  to  light  his  hole. 

*'Q.  Went  back  to  the  fuses?    A.  Yes. 

"  Q.  How  many  fuses  did  you  hear  explode  ?  A.  Three, 
and  I  was  just  about  to  put  a  lighted  match  to  Peter  Step- 
hanson's  fuse,  when  it  exploded. 

"  Q.  Why  did  you  go  back  there  ?  A.  Because  he  told 
me  he  did  not  have  fire  to  it. 

"  Q.  Would  you  have  done  that  if  he  had  not  told  you 
that?    A.  I  would  have  stayed  down  there." 
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The  learned  trial  judge  held  that  the  defendants  had 
ratified  through  their  foremen  the  employment  of  Stephan- 
son  by  the  plaintiff  to  assist  the  plaintiff  in  the  blasting 
operations  and  that  the  defendants  were  Uable  for  Stephan- 
son's  negligence.  I  am  not  able  to  concur  in  the  last  state- 
ment of  the  trial  judge  as  to  the  liability  of  the  defendants 
for  Stephanson's  negligence. 

In  answer  to  a  question  by  the  court  the  plaintiff  said 
the  drillers  and  blsaters  were  in  iiis  (the  plaintiff's)  charge. 
Neither  Murray  nor  Hagan  were  ttiere.  The  plaintiff  says 
Stephanson  had  just  finished  drilling  a  hole  when  he  volun- 
teered to  put  off  the  fourth  charge,  and  he  allowed  Stephan- 
son to  light  the  fourth  fuse  because  he  was  an  experienced 
man  and  the  plaintiff  trusted  him,  and  it  was  quicker  to 
allow  Stephanson  to  light  the  fourth  fuse. 

The  plaintiff  admits  that  he  was  under  no  obligations  to 
accept  the  assistance  in  the  work  which  Stephanson  Tolun- 
teered  to  do  for  him.  He  relied  upon  his  own  judgment  in 
determining  that  he  would  accept  the  voluntary  service  and 
assistance  of  Stephanson.  The  accident  arose  out  of  the  in- 
correct statement  of  Stephanson  in  regard  to  lighting  the 
fourth  fuse.  This  may  have  been  an  honest  mistake  or  a 
wilful  untrue  statement,  but  in  either  case  the  plaintiff  can- 
not hold  the  defendants  liable  because  the  plaintiff  volun- 
tarily accepted  as  true  and  relied  upon  a  statement  of  the 
defendants'  servant  Stephanson. 

In  the  first  place  the  plaintiff  was  in  control  of  the  blast- 
ing operations  at  the  time  of  the  accident.  He  accepted  the 
voluntary  help  of  Stephanson  relying  upon  his  own  judg- 
ment. Having  done  so  he  went  a  step  farther  and  relied 
upon  a  statement  of  Stephanson's  and  as  a  result  he  was  in- 
jured. The  firing  of  the  fourth  shot  after  he  returned 
shewed  that  Stephanson  had  actually  lit  it,  but  the  fuse  had 
delayed  in  some  way  in  burning  down  to  the  explosive.  I 
think  he  must  be  held  to  have  known  that  Stephanson  at 
least  tried  to  fire  the  shot  and  he  allowed  Stephanson's  state- 
ment to  be  substituted  for  his  own  judgment  in  determin- 
ing when  it  was  safe  to  return,  and  he  must  therefore  fail. 
This  is  aside  from  the  question  of  contributory  neerligence, 
and  he  is  in  my  opinion  also  properly  held  responsible  him- 
self for  the  accident  under  this  head  in  view  of  the  fact  that 
he  heard  the  three  shots  go  off  and  must  be  held  as  an  ex- 
perienced shot  man  to  have  known  the  danger  of  approach- 
ing an  unexploded  shot  in  so  short  a  time. 
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1  would  therefore  allow  the  appeal  with  costs. 

The  plaintiff's  claim  under  the  Workmen's  Compensation 
Act  is  admitted  and  will  therefore  go  back  to  the  trial  judge 
for  assessment. 

Scott,  J.,  concurred  in  the  result. 

Appeal  Mowed. 


ALBEBTA. 

Stuart,  J.  December  30th,  1914. 

SUPREME  COURT. 

MACDONALD  v.  McLEAN. 

Vendor  and  Purchaser — Contract  for  Sale  of  Land — Mort- 
gage Purporting  to  Create  Easement — Constructive 
Notice — Waiver  of  Rights. 

The  defendant  agreed  to  purchase  from  plaintiff  a  lot  for  $3,600. 
$1300  of  which  was  to  he  paid  by  defendant  assuming  *Moan  of 
$1300."  The  loan  of  $1300  was  secured  by  a  mortgage,  by  which 
plaintiff  purported  to  create  a  rigtit-of-way  over  the  most  easterly 
ten  feet  of  the  said  lot  for  the  benefit  of  adjoining  properties,  some'c^ 
wliich  were  owned  by  plaintiff  and  in  mortgage  to  the  same  mort- 
gagee. No  easement  had  been  created  in  the  manner  prescribed  by 
the  Land  Titles  Act.  Defendant  had  never  seen  the  mortgage  nor 
was  she  told  of  the  alleged  easement  until  after  she  had  made  several 
payments  under  the  contract.  When  informed  thereof  defendant 
refused  to  accept  a  title  subject  to  it  Plaintiff  sued  for  the  balaitce 
owing  under  the  agreement 

JBeldf  that  notice  of  tihe  existence  of  a  mortgage  should  be  im- 
puted to  the  defendant  but  not  constructive  notice  of  the  unusual 
contents  of  the  moitgage  fn  question,  and  that  defendant  was  entitted 
to  a  transfer,  free  from  any  easement 

Held,  also,  that  defendant  had  not  waived  her  rights  <by  making 
payments  under  the  agreement  subsequent  to  notice  of  the  alleged 
easement. 

Action  by  plaintiff  to  recover  the  balance  owing  nnder 
an  agreement  of  sale,  wbioh  defendant  refused  to  pay  until 
satisfied  that  plaintiff  could  give  a  title  free  from  an  alleged 
easement  referred  to  in  a  mortgage  of  the  property. 

A.  H.  Clarke,  K.C.,  and  H.  P.  Saunders,  for  plaintiff. 
Joseph  Shaw,  for  defendant. 
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Stuart,  J.:— On  April  lOth,  1912,  the  plaintiflE  was  the 
regifitered  owner  of  lots  21,  22,  and  23  in  Block  52,  plan 
47  OP  Calgary.  Lot  21  is  the  most  westerly  and  along  its 
western  boundary  lies  5th  St.  N.E.  in  the  Oity  of  Calgary. 
Along  the  northern  boundary  of  the  lots  lies  10th  Ayenue 
X.E.  Lot  24  lies  to  the  east  of  Lot  23  and  there  is  a  lane 
on  the  southern  boundary  of  the  lots. 

The  lots  are  25  feet  in  width  and  120  feet  in  length.  The 
plaintiff  had,  however,  surveyed  50  feet  off  the  southern  end 
of  all  the  lots  and  had  divided  this  50  feet  into  two  lots  of 
25  feet  each,  so  that  there  were  three  lots  facing  on  10th 
Avenue  N.E.  each  25  feet  wide  and  70  feet  deep  and  also 
two  lots  with  25  feet  each  on  5th  Street  N.E.  and  75  feet 
deep. 

The  plaintiff  erected,  so  I  understand,  five  houses,  one 
on  each  of  these  five  lots  and  on  the  2nd  of  April,  1912,  he 
gave  a  mortgage  on  each  lot  to  the  Trust  and  Guarantee 
Company,  Limited,  to  secure  repayment  of  certain  loans. 

The  mortgage  on  the  northerly  half  of  the  southerly  50 
feet,  which  is  the  land  in  question  in  this  action,  began  with 
the  usual  recital  provided  for  in  the  statutory  form  of  mort- 
gage prescribed  by  the  Land  Titles  Act,  viz. :  "  I,  James  W. 
HacDonald,  being  registered  owner,  &c.,  &c.''  Then  follows 
a  description  of  the  property,  and  after  this  description  the 
recital  proceeds:  ^'together  with  a  perpetual  easement  of 
right  of  way  of  ingress  and  egress  for  ani^lals,  persons  and 
vehicles  for  all  purposes  as  appurtenant  to  and  for  the  bene- 
fit of  the  south  fifty  feet  of  the  said  lots  (21,  22  and  23)  in 
common  with  the  owners  or  occupiers  from  time  to  time  of 
said  lots  21,  22,  23  and  24  over  and  along  that  portion  of 
the  said  lots  described  as  follows."  Then  follows  a  descrip- 
tion of  a  strip  10  feet  wide  running  east  and  west  taken  off 
the  south  end  of  the  three  70  foot  lots  as  rearranged  and  off 
the  east  side  of  lot  23  southward  (from  the  eastern  end  of  the 
east  and  west  strip.  The  mortgage  was  for  $1,300,  and  was 
repayable  in  five  years  from  its  date.  A  similar  recital  was 
contained  in  all  the  other  mortgages  except  that  upon  the 
southerly  half  of  the  southerly  50  feet,  which  rearranged  lot 
of  course  had  the  land  to  the  south  of  it. 

The  mortgage  then  proceeds  in  the  usual  form  and  con- 
tains the  usual  clause  mortgaging  to  the  company  the  plain - 
tiiPs  estate  and  interest  in  the  "land  above  descrit^ed.'* 
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On  April  ^ih,  1912,  the  plaintiff  entered  into  an  agree- 
ment with  the  defendant  by  which  the  defendant  agreed  to 
buy  the  north  half  of  the  southerly  fifty  feet  for  the  sum  of 
$3,500,  payable  $400  in  cash,  $40  per  month  and  $1,300,  by 
assuming  **  loan  of  $1,300,  payable  to  the  Trust  &  Guaran- 
tee Company  payable  in  five  years." 

The  present  action  is  brought  to  rteover  a  balance  of 
$609.33,  alleged  by  the  plaintiff  to  be  due  under  the  terms 
of  the  agreement.  The  defendant  raises  merely  a  questicHi 
of  title  and  is  quite  willing  to  carry  out  the  agreement  and 
pay  the  money  provided  the  plaintiff  can  give  her  the  title 
to  which  she  claims  to  be  entitled,  viz.,  a  title  in  fee  simple, 
free  of  encumbrance  except  the  mortgage  to  the  Trust  & 
Guarantee  Company,  Limited,  without  ap  easement  over  the 
ten  feet  at  the  rear  of  the  lot  in  question  in  favour  of  anyone 
else. 

The  writ  was  issued  by  the  plaintiff  suddenly  while  the 
defendant's  solicitors  were  examining  the  question  of  the 
title  and  when  they  had  considerable  money  in  their  hands 
belonging  to  the  defendant,  some  of  which  it  was  understood 
was  to  be  paid  to  the  plaintiff.  The  plaintiff  apparently  be- 
came afraid  that  the  defendant  was  going  to  attempt  to 
withdraw  from  the  agreement. on  the  ground  of  want  of  title 
and  began  his  action  at  once  so  as  to  be  able  to  serve  a  gar- 
nishee summons  on  the  defendant's  solicitors  and  to  stop  her 
money,  which  he  did. 

The  defendant  makes  no  attempt  to  repudiate  the  agree- 
ment entirely  but  insists  that  she  is  entitled  to  an  assur- 
ance that  the  plaintiff  would  be  able  to  convey  a  good  title 
in  fee  simple  free  of  all  encumbrances  except  the  reserva- 
tions contained  in  the  original  grant  from  the  Crown. 

It  was  admitted  that  the  defendant  had  not  seen  the 
mortgage  to  the  Trust  &  Guarantee  Company,  and  she  said 
that  she  had  not  been  told  of  the  alleged  easement  and  this 
was  not  denied  'by  the  plaintiff.  As  I  intimated  at  the  trial 
I  think  notice  can  be  imputed  to  the  defendant  of  the  ex- 
istence of  a  mortgage  and  of  the  usual  terms  in  a  mortgage 
to  secure  a  loan.  But  in  the  circumstances  of  this  case  I  do 
not  think  the  court  ought  to  impute  any  further  knowledge 
to  her.  Indeed  the  agreement  of  sale  does  not  refer  to  a 
mortfifage  at  all  but  speaks  only  of  ''a  loan,"  and  I  do  not 
recall  that  any  evidence  was  given  to  the  effect  that  she  was 
told  at  the  time  of  signing  the  agreement  that  there  was  a 
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mortgage.  It  is  stated  in  Williams  on  Vendors  and  Pur- 
chasers, 2nd  Ed.y  p.  245,  that  notice  of  a  document  is  notice 
of  its  contents,  but  that  rule  is  subject  to  some  qualification. 
It  is  a  rule  of  equity  and  in  this  particular  case  I  do  not 
think  notice  ought  to  be  imputed  to  the  defendant  of  the 
extremely  unusual  contents  of  the  mortgage  in  question.  I 
characterize  them  as  extremely  unusual  but  perhaps  a  more 
proper  term  would  be  albsurd.  Let  us  examine  the  alleged 
easement  a  little.  Section  48  of  the  Land  Titles  Act  pre- 
scribes the  manner  in  which  an  easement  may  be  created. 
It  is  to  be  created  by  means  of  a  transfer  in  the  usual  form 
except  that  instead  of  a  transfer  tike  whole  estate  of  the  trans- 
feror a  lesser  estate  is  to  be  stated  as  being  transferred. 

Instead  of  adopting  the  prescribed  form  the  owner  has 
apparently  attempted  to  create  an  easement  simply  by  re- 
ferring to  himself  in  the  initial  recital  clause  of  the  mort- 
gage first  as  the  owner  of  an  estate  in  fee  simple  in  the  land 
and  then  as  the  owner  of  an  easement  over  it  and  other  land 
in  favour  of  some  one  else.  I  always  thought  that  the  person 
in  whose  favour  an  easement  existed  was  the  owner  of  it,  not 
Qie  person  who  granted  it.  A  person  owning  the  fee  cannot 
be  said  to  be  the  owner  of  an  easement  over  his  own  land. 
He  has  the  right  of  course  but  the  larger  estate  includes  the 
lesser  which  is  merged  or  rather  embodied  in  it.  A  separate 
estate  in  the  nature  of  an  easement  must  first  be  carved  out 
of  the  larger,  created  in  the  way  laid  down  in  the  Act,  be- 
fore it  can  be  mortgaged.  The  recital  in  the  mortgage  is 
untrue.  There  existed  no  separate  estate  in  the  way  of  an 
easement  because  MacDonald  owned  the  fee  simple,  which 
included  everything.  I  do  not  think,  however,  whatever  may 
be  the  effect,  if  it  has  any  at  all,  of  this  clause  in  the  re- 
cital, that  the  defendant  should  be  charged  with  construc- 
tive notice  of  it.  The  clause  is  not  properly  in  the  mort- 
gage. It  is  not  the  way  prescribed  by  the  Act  for  creating 
an  easement.  There  was  not  the  slightest  reason  therefore 
why  the  defendant  should  even  suspect  the  existence  of  such 
a  clause. 

The  doctrine  of  constructive  notice  is  one  which  is  not 
to  be  extended:  In  re  Valletort  Sanitary  Steam  Laundry 
Company,  Limited,  [1903]  2  Ch.  654.  In  this  case  it  was 
held  by  Swinfen  Eady,  J.,  that  where  the  manager  of  a  lim- 
ited company  in  forgetfulness  of  the  fact  that  debentures 
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issued  by  it  forbade  the  creation  of  any  prior  charge  de- 
posited tiie  company's  title  deeds  with  a  bank  to  secare  pre- 
sent and  future  advances  and  the  bank  was  aware  that  the 
debentures  had  been  issued  and  in  fact  had  some  of  the  de- 
bentures in  its  possession  deposited  by  another  customer^  the 
bank  could  not  be  charged  with  constructive  notice  of  the 
provision  in  the  debentures  foi4)idding  the  creation  of  any 
prior  charge. 

Neither  do  I  think  the  defendant  ever  waived  her  rights. 
It  is  true  she  made  some  payments  after  being  told  of  the 
existence  of  the  alleged  easement  but  when  she  was  so  told 
she  expressly  informed  the  plaintiff  that  she  did  not  propose 
to  accept  the  title  with  an  easement  over  her  land.  In  ef- 
fect she  stated  that  she  proposed  to  claim  her  rights  as 
given  by  the  agreement  which  was  that  she  should  upon  pay- 
ment get  a  title  fee  of  all  encumbrances. 

There  is,  however,  still  more  in  the  case.  Even  if  we 
assume  for  the  moment  that  some  sort  of  an  easement  or 
right  was  really  created  by  the  mortgages  it  must  be  remem- 
bered that  there  was  certainly  no  notice  of  the  other  three 
mortgages.  The  idea  of  the  person  who  drew  the  mortgages 
was  undoubtedly  to  add  some  benefit  to  the  mortgagees  in 
respect  of  each  parcel  mortgaged.  Now  in  respect  of  the 
property  in  question  here  the  intention  was  to  attach  to  it 
and  to  the  owners  of  it,  that  is  the  mortgagees  and  persons 
buying  from  them  under  a  judicial  sale,  a  right  over  the 
adjoining  lots.  There  was  no  need  to  create  any  additional 
right  in  the  mortgagees  or  their  purchasers  over  tlie  Tery 
land  in  question.  What  was  wanted  was  an  easement  over 
the  adjoining  land  for  the  benefit  of  this  piece  of  land.  The 
mortgagees,  by  going  into  possession  or  their  purchasers  at 
a  sale  would  get  every  right  needed  both  of  possession  and 
enjoyment  so  far  as  this  land  was  concerned  without  the 
clause  in  question  at  all.  It  was  hj  the  other  mortgages 
that  a  right  over  ten  feet  of  this  land  was  intended  to  be 
created  for  the  benefit  of  the  owners  of  the  other  lots.  And 
yet  those  mortgages  were  never  registered  with  respect  to 
this  lot  and  they  are  not  referred  to  in  the  agreement  of  sale, 
I  doubt  very  much  whether  it  should  be  considered  that  any 
casements,  even  if  they  were  created  in  equity  as  between 
MacDonald  and  the  company,  were  ever  registered  at  all. 
They  are  not  in  a  registrable  form. 
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I  tbink,  therefore^  that  the  plaintiff  is  not  entitled  to 
judgment  until  he  makes  it  clear  that  he  is  able  to  deliver 
title  to  the  whole  lot  free  of  any  easement.  In  the  abeence 
of  the  mortgage  company  I  hesitate  to  decide  that  there 
never  was  an  easement  created  at  all.  But  the  clause  in  the 
mortgages  certainly  should  be  treated  at  least  as  a  cloud 
upon  the  title.  Of  course  so  far  as  the  mortgage  on  the  land 
in  question  is  concerned  it  may  be  that  by  payment  of  the 
mortgage  moneys  and  by  the  following  discharge  the  ease- 
ment clause  would  cease.  There  would,  however,  be  still 
possibly  existent  the  clauses  in  the  other  mortgages  which 
as  I  have  pointed  out  are  perhaps  really  the  true  source  of 
difficulty. 

The  proper  judgment  is,  I  think,  that  the  plaintiff  be 
given  one  month  to  furnish  proof  to  the  satisfaction  of  the 
Master  that  he  vrill  be  able  to  give  title  free  of  all  claims 
of  easement  on  the  ten-foot  strip  from  any  source  when  the 
final  payment  is  made.  Upon  such  proof  being  given  he  is 
to  be  at  liberty  to  enter  judgment  for  his  claim.  In  default 
of  such  proof  being  given  within  that  time  the  defendant 
should  have  the  option  of  moving  to  rescind  the  contract 
and  for  a  judgment  for  the  return  of  the  moneys  paid  or  of 
affirming  the  contract  either  without  the  ten  feet  or  with  it 
with  the  easement  still  against  it  and  asking  the  Master  to 
fix  the  compensation  which  should  be  allowed  her.  The  ac- 
tion will  in  that  event  be  referred  to  the  Master  for  that 
purpose. 

With  regard  to  costs  this  case  famishes  a  good  example 
of  the  usefulness  of  a  Vendor  and  Purchasers  Act,  which  we 
do  not  enjoy  in  this  Province.  Nothing  was  involved  but  a 
pure  question  of  title  and  yet  it  has  taken  a  regular  action 
to  determine  it. 

My  present  view  is  that  the  plaintiff  ought  to  pay  the 
costs.  He  unfortunately  took  his  stand  upon  the  law  which, 
in  fliis  case,  has  failed  him,  if  my  view  is  correct  of  what 
the  law  is.  If  it  had  not  been  for  the  temptation  of  the  gar- 
nishee fmmmons  I  doubt  if  the  action  would  ever  have  been 
broufirht. 

The  judgment  ought  also  I  think  to  include  a  direction 
that  the  garnishee  summons  be  set  aside  with  costs. 

Upon  the  question  of  costs,  however.  I  shall  not  be  averse 
to  hearing  further  argument  if  plaintiff  so  desires. 
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ALBERTA. 

Stuabt,  J.  December  SIst,  1914. 

SUPREME  COURT. 

DOW  V.  BODY  AND  GRAHAM. 

Contract  —  Mutual  Agreements  —  Breach  of  —  Specific 

Performance. 

It  was  a  tf  im  in  an  a^r^eement  for  the  sale  of  6.*8  bosiness,  etc.  to 
B.  and  D.  that  B.  should  pay  $10XX)0  in  cash  and  that  D.  ifhould  pay 
$10,000  in  the  manner  therein  set  forth.  B.  did  not  pay  his  $10,000. 
The  document  was  left  with  a  solicitor  acting  for  both  parties. 

Held,  that  specific  performance  could  not  be  obtained  by  G. 
atrainst  D.,  inasmuch  as  the  payments  by  D.  and  B.  were  mutually 
conditional. 

Held,  also,  that  the  agreement  was  never  concliuded. 

Action  by  plaintiff  to  set  aside,  on  the  ground  of  fraud 
and  misrepresentation,  an  agreement  whereby  plaintiff  and 
one  Body  agreed  to  purchase  the  defendant's  business. 

R.  T.  D.  Aitken,  for  plaintiff. 
I.  W.  McArdle,  for  defendant. 

Stuart,  J.: — ^This  action  presents  some  novel  features. 
The  plaintiff  is  an  unmarried  English  woman  who,  after  a 
visit  to  Canada,  returned  to  England  and  by  lectures  and 
talks  of  a  semi-private  nature  induced  a  number  of  people 
to  place  their  money  in  her  hands  for  investment  in  real 
estate  in  the  West,  one  reason  being  that  it  would  be  safer 
in  case  of  a  German  invasion  of  England. 

She  was  rooming  at  an  apartment  house  held  by  the  de- 
fendant, Graham,  under  a  flve-year  lease  from  one  Gillis. 
The  defendant.  Body,  an  Englishman,  was  rooming  at  the 
same  place.  Body  had  a  brother  in  Medicine  Hat  who  had 
apparently  made  considerable  money  in  real  estate  specu- 
lation, but  the  defendant.  Body,  himself  had  practically  no 
money  at  all.  He  was  running  a  cigar  stand  somewhere  in 
Calgary.  The  plaintiff  in  the  summer  of  1913  became  very 
hard  pressed  for  money.  She  had  invested  heavily  in  real 
estate  and  had  given  mortgages.  Body  had  been  urging  her 
to  give  him  a  power  of  attorney  which  she  eventually  did.  He 
promised  to  get  a  large  loan  of  $20,000  through  for  her  but 
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only  on  condition  that  she  would  take  $10,000  of  "  it  ^*  and 
"go*^  into  partnership  with  him  and  buy  out  the  defen- 
dant Graham's  lease  of  the  apartment  house  and  his  furni- 
ture and  then  manage  the  apartment  house  together.  She 
agreed  to  do  so  because  of  Body's  promises  and  assurances. 
A  bargain  was  made  with  Oraham  and  a  solicitor  was  called 
who  drew  up  a  partnership  agreement  between  the  plaintiff 
and  Body  and  also  an  agreement  of  sale  between  Oraham 
and  the  plaintiff  and  Body.  The  partnership  agreement 
spoke  of  the  object  of  the  partnership  being  to  carry  on  a 
rooming  house  at  the  place  where  Graham  was  carrying  on 
his  business  but  made  no  special  mention  of  buying  Gra- 
hams' lease.  It  stated  that  the  capital  of#the  partnership 
was  to  be  $20,000  to  be  contributed  by  the  partners  in  equal 
shares.  This  document  was  dated  6th  October,  1913.  The 
agreement  of  sale  with  Oraham  bore  the  same  date.  By 
that  agreement  the  vendor,  Oraham,  agreed  to  sell  and  the 
purchasers.  Bow  and  Body,  agreed  to  purchase  ^'all  the 
goods,  chattels,  furniture,  fixtures,  goodwill  and  lease  of  the 
said  business  carried  on  at  number  332  6th  Avenue  West 
known  as  Montrose  Place"  excepting  only  the  personal 
effects  of  the  vendor,  his  family  and  his  roomers. 

The  agreement  then  went  as  follows : — 

",(2)  The  price  to  be  paid  for  the  said  business, good«}, 
chattels,  furniture,  fixtures,  good  will  and  lease  shall  be  the 
sum  of  Twenty  Thousand  Dollars  ($20,000). 

"(3)  The  purchase  price  shall  be  paid  as  follows: — 

(a)  The  sum  of  Ten  Thousand  ($10,000)  shall  be  paid 
in  cash  by  the  said  William  Edgar  Body  upon  the  signing  of 
this  agreement. 

(b)  The  sum  of  Ten  Thousand  Dollars  ($10,000)  shall 
be  paid  by  the  said  Agnes  BoUo  Dow  in  manner  following: 
The  sum  of  Two  Thousand  Five  Hundred  Dollars  ($2,500) 
in  cash  upon  the  signing  of  this  agreement.  The  sum  of 
Two  Thousand  Five  Hundred  Dollars  ($2,500)  by  assuming 
the  indebtedness  covered  by  liens  to  the  Calgary  Furniture 
Company  against  the  furniture  in  the  said  rooming  house: 
And  the  balance,  namely  the  sum  of  Five  Thousand  Dollars 
($5,000)  shall  be  paid  by  the  said  Agnes  RoUo  Dow  within 
the  term  of  three  ,(3)  months  from  the  date  hereof  with  in- 
terest at  8  per  cent,  per  annum  until  paid  W.  D. 

"  (4)  As  security  for  the  payment  of  the  said  sum  of  Five 
Thousand    Dollars    ($5,000)    the   said    Agnes    Rollo   Dow 
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agrees  to  transfer  to  the  said  William  James  Oraham  the 
following  parcels  of  land,  namely: 

(Here  follows  a  description  of  fiye  separate  pieces  of  real 
estate.) 

^*  All  of  which  property  shall,  in  'the  event  of  the  said 
Agnes  RoUo  Dow  failing  to  make  payment  of  the  said  sum 
of  Five  Thousand  Dollars  ($5,000)  wilMn  the  said  period 
of  three  months  he  absolutely  forfeited  to  the  said  William 
James  Oraham:  and  the  said  William  James  Oraham  agrees 
upon  payment  of  the  said  sum  of  Five  Thousand  Dollars 
($5,000)  within  three  months  to  return  the  transfers  of  the 
said  property  to  the  said  Agnes  BoUo  Dow:  and  that  he 
will  not  in  the  meantime  encumber  the  said  property. 

^*  (5)  The  vendor  agrees  to  assign  the  lease  of  the  said 
premises  to  the  purchasers  for  all  the  unexpired  term  thereon 
and  to  obtain  the  consent  of  the  lessor  to  the  said  assign- 
ment. 

''  (6)  Upon  the  execution  of  this  agreement  and  payment 
of  the  sums  above  agreed  to  be  paid  in  cash:  and  upon  the 
execution  of  such  other  documents  as  are  agreed  to  be 
signed  and  executed  herein,  the  purchasers  shall  be  entitled 
to  possession  of  the  said  premises. 

''  (7)  If  the  said  Agnes  Rollo  Dow  shall  not  pay  the  bal- 
ance of  her  portion  of  the  purchase  money  at  the  time  above 
specified  and  in  all  other  respects  perform  the  conditions  on 
her  part  agreed  to  be  performed,  the  deposit  moneys  made 
by  her  shall  be  forfeited  to  the  vendor,  who  may  thereupon 
re-sell  her  interest  in  the  property  at  such  time  and  in  such 
manner  and  subject  to  such  conditions  as  he  shall  think 
fit/' 

A  bill  of  sale  of  the  furniture  as  well  as  an  assignment 
of  the  lease  were  executed  at  the  same  time  but  all  the  docu- 
ments were  left  with  the  solicitor.  I  infer  that  the  solicitor 
considered  that  he  was  acting  for  both  parties  at  the  time. 
The  defendant,  Graham,  stated  that  h^  did  not  employ  the 
solicitor  and  that  another  firm  had  always  acted  for  him. 
But  it  is  significant  that  the  defendant,  Oraham,  is  repre- 
sented in  this  action  by  the  solicitor's  firm  and  that  the 
documents  were  produced  by  that  firm.  The  plaintiff  never 
had  possession  of  them  and  I  think  her  statement  is  quite 
correct  that  they  were  supposed  to  remain  with  the  solicitor 
until  the  cash  payment  was  made.  The  plaintiff  had  paid 
$100  in  cash  a  few  days  before  the  execution  of  the  docu- 
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ments  bat  this  was  upon  an  option.  On  the  6th  of  October, 
wben  the  documents  were  signed.  Body,  gave  Oraham  a 
cheque  for  $10,000  drawn  on  the  Canadian  Bank  of  Com- 
merce. He  had  opened  his  account  with  that  bank  that 
Teiy  morning  depositing  the  sum  of  $40.  On  th^  10th  of 
October  his  credit  was  $87,  the  largest  he  ever  had  there 
and  he  had  by  October  29th  withdrawn  all  but  55  cents. 
Body  asked  Oraham  to  hold  the  $10,000  cheque  for  a  month 
and  also,  so  the  bank  accountant  stated,  stopped  payment  of 
that  cheque,  an  action  which  was  probably  unnecessaiy  in 
any  case.  The  plaintiff  of  course  made  no  payment  of 
$2,500.  She  had  no  money  whatever  to  make  such  a  pay- 
ment She  was  depending  on  Body  raising  a  loan  of  $20,- 
000  on  her  property  of  which  $10,000  was  to  be  put  by  her 
into  the  apartment  house  enterprise.  Whether  Body  thought 
that  Uiis  would  go  as  his  own  $10,000  or  was  really  intend- 
ing to  get  the  use  of  the  other  $10,000  for  himself  to  make 
his  payment  or  was  hoping  to  rai^  another  $10,000  some- 
where does  not  appear. 

At  any  rate  Body  never  raised  any  money  from  any 
source.  Shortly  afterwards  he  disappeared  and  has  not  been 
heard  of  since. 

About  a  month  later  the  plaintiff  began  this  action  to 
set  aside  both'  the  partnership  agreement  and  the  agreement 
with  Graham  on  the  ground  of  fraud  and  misrepresentation. 

Body  and  Graham  appeared  by  the  same  solicitors  but 
put  in  separate  defences.  At  the  trial,  Mr.  McArdle  said  he 
was  appearing  for  Graham  only  and  that  he  did  not  know 
where  Body  had  gone  or  where  he  was. 

In  so  far  as  the  plaintiff  asked  for  a  rescission  of  the 
partnership  agreement  it  is  obvious  that  she  did  not  need 
to  make  such  strong  accusations  of  fraud  because  it  was 
enough  that  Body  had  failed  to  advance  his  share  of  the 
$20,000  capital.  In  the  circumstances  she  is  clearly  entitled 
to  a  declaration  rescinding  the  partnersliip  agreement. 

With  regard  to  her  veiy  grave  accusations  of  fraud 
against  Graham  I  indicated  at  the  dose  of  the  hearing  Ihat 
even  on  her  own  evidence  she  had  failed  to  sustain  them. 
But  as  it  was  obviously  impossible  for  the  plaintiff  ever  to 
be  able  to  take  up  the  burden  of  the  purchase  alone  I  sug- 
gested to  the  defendant  that  he  consent  to  a  declaration  res- 
cinding the  purchase  agreement  upon  payment  of  his  costs 
and  I  adjourned  in    the  hope  that  a   settlement  would  be 
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made  on  those  terms.  On  coming  into  court  next  morning, 
however,  I  was  informed  that  the  defendant^  Graham,  in- 
sisted on  retention  of  the  properties  mentioned  in  the  pur- 
chase agreement  which  had  most  of  them  heen  actually 
transferred  to  his  name  as  compensation  in  damages  for  the 
plaintiffs  failure  to  cariy  out  her  agreement. 

The  defendant,  Graham,  had  counterclaimed  for  the 
cash  payment  of  $2,500. 

There  are  many  reasons  why  I  think  the  defendant 
ought  not  to  succeed  in  his  counterclaim  even  though  I 
think  he  was  not  shewn  to  have  been  guilty  of  any  of  the 
charges  of  fraud  which  were  made  against  him.  In  the  first 
place,  this  was  a  sale  of  a  leasehold  interest  and  a  quantity 
of  chattels  together.  The  plaintiff  never  got  possession  of 
anything  and  on  the  whole  circumstances  of  the  case  I  do 
not  think  the  parties  intended  the  property  in  either  the 
lease  or  the  chattels  to  pass  until  deliveiy  of  possession.  I 
think  the  defendant's  only  remedy  was  in  damages  in  any 

In  the  next  place  the  agreement  of  saie  is  drawn  in  a 
peculiar  way.  It  is  true  that  Body  and  Dow  agreed  to  pur- 
chase at  the  price  of  $20,000,  and  in  an  ordinary  case  that 
would,  of  course,  mean  that  each  of  them  were  tb  be  liable 
to  pay  the  whole  $20,000.  But  the  agreement  goes  on  to 
state  specifically  how  and  by  whom  that  money  is  to  be  paid 
and  it  states  that  $10,000  was  to  be  paid  in  cash  not  by  the 
purchasers — but  by  Body,  and  that  $2,500  was  to  be  paid  in 
cash  by  Dow. 

That  being  so,  while  no  doubt  Dow  could  not  enforce 
specific  performance  against  Graham  without  being  pre- 
pared to  pay  him  his  price  I  am  of  opinion  that  Graham 
could  not  sue  Dow  for  the  $10,000.  The  agreement  specifi- 
cally states  that  that  sum  was  to  be  paid  in  cash  by  Body — 
not  by  Dow  and  Body.  Neither  can  it  be  said  that  this  was 
merely  to  shew  how  much  as  between  themselves  Dow  and 
Body  were  to  pay.  This  was  provided  for  in  the  partnership 
agreement  already. 

It  is  significant  that  Graham  has  not  in  fact  counter- 
claimed  for  the  $10,000. 

It  was  the  obvious  intention  of  the  parties  and  it  is  ex- 
pressly stated  in  the  agreement  that  the  execution  of  the  agree- 
ment, the  payment  by  Body  of  the  $10,000,  and  the  payment 
by  Dow  of  her  $2,500  were  to  be  simultaneous.   I  think  in  the 


1914]  ^>0W  V,  BODY  AND  ORAHAM.  253 

circumstaaces  Dow  had  a  right  to  say,  '^  I  will  not  pay  my 
$2,600  unless  Body  pays  his  $10,000/'  The  two  payments 
and  the  making  of  this  agreement  are  all  mutually  condi- 
tional. When  Graham  chose  to  separate  the  obligations  as 
he  did  then  I  think  Dow  had  a  right  even  as  against  him  to 
say,  ^'  I  shall  not  pay  my  $2,500  until  Body  makes  his  pay- 
ment. It  was  our  understanding  that  all  should  be  done 
together.  He  gave  you  a  worthless  cheque.  He  never  paid 
you  a  cent.    I  shall  not  pay  imtil  he  does.^' 

I  think  in  all  the  circumstances  we  can  go  further  and 
say  that  even  though  the  transfers  were  signed  affecting  the 
properties  that  were  to  be  given  as  security  for  the  $5,000 
still  all  the  documents  were  left  with  the  solicitor  and  were 
left  with  him  pending  the  payment  of  the  $12,500.  The 
documents  were  held,  if  Graham's  assertion  of  the  solicitor's 
position  is  correct,  by  that  solicitor  acting  for  both  parties 
pending  the  consummation  of  the  agreement  by  the  making 
of  the  cash  payment.  Certainly  the  documents  were  never 
held  for  the  plaintiff  alone. 

Then  there  is  more  than  that.  There  was  given  at  the 
trial  no  evidence  that  the  landlord,  Gillis,  ever  consented  to 
the  assignment  of  the  lease.  ^I  sent  for  the  parties  again 
after  looking  into  the  case  and  observing  this  and  had  Gillis 
called.  He  said  he  was  willing  to  consent  provided  the  par- 
ties paid  Graham.  That  is  only  a  conditional  consent  and 
it  is  upon  a  condition  which  obviously  can  never  be  ful- 
filled. Body  will  never  pay  Graham  as  every  one  knows  and 
Dow  is  not  bound  to  pay  what  Body  separately  agreed  to 
pay.  If  I  gave  judgment  against  Dow  for  $2,500  and  she 
paid  the  judgment  forthwith,  she  would  get  no  assignment 
of  the  lease  and  no  possession  of  either  chattels  or  the  prop- 
erty. 

Furthermore,  although  the  claim  to  set  aside  the  agree- 
ment is  rested  solely  on  fraud  and  misrepresentation,  I 
think  it  must  be  obvious  even  to  the  defendant  Graham  that 
the  agreement  was  an  improvident  one.  With  interest  on  the 
money  invested  and  the  rent  to  be  paid  there  was  little 
chance  of  profit  even  on  Graham's  own  statement  of  his 
earnings.  But  aside  from  that,  the  absolute  transfer  to 
Graham  of  so  much  property  as  security  and  the  extremely 
stringent  forfeiture  clauses  in  the  agreement — so  severe  as 
to  be,  of  course,  certain  to  be  given  no  effect,  except  as  se- 
curity,   by    the    courts — ^suggest    very    little    care    for    the 
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interest  of  the  purchaser  on  the  part  of  the  solicitor  if  he 
was  really  acting  for  her. 

I  think,  therefore,  the  proper  judgment  to  do  justice  in 
this  case  is  to  dismiss  the  claim  against  defendant  Graham 
is  80  far  as  it  rests  upon  fraud  and  misrepresentation,  to 
dismiss  the  counter-claim  and  to  declare  that  the  agreement 
was  never  concluded  and  that  the  documents  should  be  de- 
livered up  and  cancelled.  I  put  this  last  upon  the  ground 
that  it  was  clearly  shewn  that  Body  will  not  and  cannot  pay 
his  $10,000  and  that  that  payment  by  him  was  intended  to 
be  a  condition  precedent  to  the  initiation  of  the  agreement 
both  in  favour  of  Graham  (Knight  v.  Gushing)  and,  owing 
to  the  special  form  of  the  agreement,  also  in  favor  of  Dow. 
I  place  it  also  upon  Dow^s  right  to  the  assent  of  the  land- 
lord which  it  is  obvious  will  never  be  given.  I  am  not  sure 
that  she  was  bound  to  pay  anything  until  that  assent  was 
assured  but  even  if  she  had  paid  the  $2,500  it  is  clear  from 
the  statement  of  Gillis  that  the  asset  would  not  have  been 
given  till  Body  had  paid.  So  if  she  had  paid  the  $2,500 
and  the  circumstances  were  otherwise  the  same,  I  i^ink  she 
would  now  be  entitled  to  get  it  back  owing  to  Body's  default. 
Graham  chose  to  look  to  Body  separately  for  a  cash  payment 
of  $10,000.  Both  possession  and  legal  titie  depended  on 
Body  making  that  payment  and  as  he  has  not  made  it  and 
admittedly  never  will  the  plaintiff  never  got,  and  never  can 
get,  either  possession  or  title  (except,  of  course,  by  paying 
the  $10,000  which  she  never  agreed  to  do).  It  is  possible 
that  some  of  the  reasons  I  have  given  could  only  have  force 
as  answers  to  the  claim  for  judgment  for  the  $2,500. 

But  even  if  I  were  to  assume  that  there  was  a  right  at 
any  rate  to  damages,  I  am  of  opinion  that  the  defendant 
did  not  adduce  proper  evidence  upon  that  point,  he  merely 
gave  general  evidence  as  to  the  present  profits  of  the  busi- 
ness, as  compared  with  former  profits.  If  the  property  had 
all  been  chattel  property,  the  measure  of  damages  would 
have  been  the  difference  between  the  purchase  price  and  the 
selling  value  of  the  goods  in  the  market  at  the  time  of  the 
breach.  Part  of  the  property  was  a  leasehold  interest  and  it 
is  a  difficult  question  to  determine  what  the  measure  of 
damages  in  such  a  case  would  be.  The  purchase  price  was 
not  separated  so  as  to  shew  how  much  was  to  be  paid  for 
the  chattels  and  how  much  for  the  lease.  This  introduces  an 
element  of  great  difficulty.     Another   element   of  difficulty 
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would  be  to  determine  how  much  of  the  damage  had  been 
caused  by  the  plainti£r8  failure  to  keep  the  covenant  and 
how  much  by  Body's  failure  to  keep  his.  As  a  matter  of 
fact,  I  think  perhaps  all  the  damage  was  caused  by  Body's 
failure^  for  if  $10,000  had  been  paid  in  cash,  it  is  certain, 
it  seems  to  me,  that  the  $2,500  from  the  plaintiff  would 
haye  been  arranged  somehow. 

Owing  to  her  unsustained  accusations  of  fraud  against 
Orabam  I  think  the  plaintiff  should  pay  Graham's  costs  of 
the  action  and  that  there  should  be  no  costs  of  the  counter- 
claim.    The  plaintiff  will  have  judgment  over  against  Body 
both  {pr  her  own  costs  and  for  the  coste  given  against  her 
in  favor  of  Graham.    His  default  was  the  main  one  and  was 
really  the  cause    of  the   whole    trouble.     The   defendant^ 
Graham,  will  be  directed  in  the  judgment  te  reomvey  to  the 
plaintifBs  all'  the  properties  conveyed  to  him  by  the  plaintiff 
by  way  of  security  upon  payment  of  his  taxed  costs. 

All  the  facts  concerning  the  case  came  out  at  the  trial 
and  any  necessary  amendmente  of  the  pleadings  to  sustain 
this  judgment  ou^ht  to  be  made. 

The  defendant,  Graham,  himself  asked  for  an  amend- 
ment so  as  to  counter-claim  for  damages  but,  as  I  say,  I 
think  his  evidence  was  in  any  case  not  directed  to  the  right 
point. 
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ALBEBTA. 

Decsmber  18th^  fdl4. 

SUPREME  COURT — APPELLATE  DIVISION. 

SETTER  V.  THE  REGISTRAR. 

Land  Titles  Act — Sees.  105  to  108 — Caveat — Erroneous  Re- 
gistration— Land  —  Definition  of  —  Mortgage  —  Remedy 
against  Assurance  Fund  —  Persons  entitled  to  —  Cer- 
tificate of  Title  —  Application  for  —  Person  acquiring 
the  Title  to  Land-^Action  for  Damages  not  Barred  by 
Proceeding  on  Covenant  in  Mortgage — Concurrent  or 
Alternative  Remedies. 

M.  and  R.  were  pi^rdiasers  under  an  a^^reement  tolihe  sale  of  land 
registered  in  the  name  of  the  H.  B.  Co.  The  plaintiff  was  holder  of  a 
mortgage  (for  which  he  held  other  secoiiiity)  on  the  un^yided  half- 
interest  of  M.  and  caused  a  caveat  to  be  filed,  l^rough  an  error  or 
omission  of  4lie  Registrar  the  caveat  was  wrongly  registered  against 
other  land.  When  the  transfer  from  the  H.  B.  Co.  to  M.  and  R.  was 
registered  the  caveat  was  disregarded  and  the  land  subsequently  sold 
by  M.  and  R.  as  unencumbered.  R.  was  unaware  of  any  encum- 
brance. Plaintiff  had  obtained  final  judgment  againtft  M.  for  the 
unpaid  amount  of  the  mortgage  but  the  Sheitff  had  made  a  return  of 
''  nulla  bofia."  Thie  plaintiff  sought  under  sec.  106  of  the  Land  TMles 
Act  to  recover  the  amount  of  his  judgment  out  of  the  assurance  fund. 

Held,  that  "land"  in  sec.  105  includes  any  part  thereof  a|id 
every  estate  and  interest  therein  legal  or  equitable. 

HM,  that  an  agreement  for  sale  or  a  mortgage  registered  or  un- 
registered created  an  interest  dn  land. 

Held,  that  the  remedy  against  the  assurance  fund  is  confined  to 
cases  where  the  tide  to  the  land  in  question  has  been  registered  under 
the  Act  and  does  not  extend  to  land  the  titles  of  which  appear  in  ^ 
Lfloid  Titles  Office  but  for  which  no  certificate  has  been  issued. 

Held,  that  plaintiff,  being  deprived  of  his  interest  as  mortgagee, 
was  a  person  entitled  to  bring  an  action  for  damages  under  sec  105 
again^  the  person  who  acquired  title  to  the  land  through  the  error  or 
omission  of  the  Registrar. 

Held  (Stuabt,  J.,  dissenting),  that  R.  being  entitled  to  a  half 
interest  in  the  land  free  was  not  a  person  who  acquired  title  to  Uie 
land  through  the  oimssion  of  the  Registrar  and  that  the  words  "  ner- 
son  on  whose  application  the  erroneous  registration  was  made"  refer 
solely  to  cases  of  formal  application  wh^re  the  land  has  not  been 
registered  under  the  Act. 

Held,  I4iart  it  is  a  condition  precedent  to  plaintiff  recovering  from 
the  assurance  fund  the  amount  of  an  abortive  judgmenl  obtained  under 
sees.  105  or  107  that  the  action  under  those  sections  be  expressly  for 
damages  inasmuch  as  the  net  loss  only  can  be  charged  to  the  fund. 

Held,  that  an  aotion  on  the  covenant  in  the  mortgage  cannot  be 
treated  as  an  action  for  damages  but  does  not  t>ar  one  from  bdnsr 
subsequently  brought. 

Held,  that  there  is  no  concurrent  or  alternative  remedy  against 
fhe  Registrar  under  sec.  108  of  the  Act. 

Per  Stuabt.  J.  (dissenting)  : — "  Aipplicartion  "  in  sec.  105  means 
written  application  but  is  not  confined  to  applications  to  bring  land 
under  the  Act. 
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2.  R.  was  a  peivon  wlio  acquired  a  title  through  the  omiasioii  inaa- 
much  as  he  took  a  registered  interest  in  the  whole  of  the  land  and  was 
a  necenaiy  paKy  to  a  transfer  of  M/s  interest  and  that  therefore  the 
plaintiff  was  entitled  to  recover  under  sec.  108  hy  reason  of  his  action 
agaiinst  R.  under  sec.  105  being  barred. 

An  appeal  from  a  judgment  of  the  Chief  Justice  dis- 
missing an  action  by  the  respondent  against  the  Begistrar 
to  obtain  compensation  from  the  assurance  fund  for  loss 
arising  out  of  an  omission  of  the  Registrar  to  properly  re- 
cord a  caveat. 

The  appeal  was  heard  by  Scott,  Stuart,  Beck  &  Sim- 
mons, JJ. 

A.  H.  Clarke,  K.C,  for  appellant. 
E.  P,  Edwards,  K.C.,  for  resp<Hident. 

Beck,  J. : — This  is  an  appeal  from  the  judgment  at  the 
trial  of  the  learned  Chief  Justice.  I  quote  from  his  reasons 
for  judgment  his  summary  of  the  material  facts : — 

"In  October,  1909,  one  Meyer  gave  a  mortgage  to  the 
plaintiff  on  an  undivided  one-half  interest  in  the  south-east 
%  26-31-2,  west  of  the  5th  meridian  to  secure  $2,016  the 
purchase  price  of  certain  machinery. 

"  At  the  time  the  mortgage  was  given  the  title  to  the  said 
land  stood  in  the  name  of  the  Hudson's  Bay  Company,  Meyer 
and  another  being  the  purchasers  under  an  agreement  of 
sale  assigned  to  them  upon  which  there  was  a  small  balance 
still  unpaid.  The  plaintiff  being  unable  to  register  the 
mortgage  caused  a  caveat  to  be  filed  under  which  he  claimed 
to  be  interested  as  mortgagee  under  his  unregistered  mort- 
gage. As  required  by  sec.  86  of  the  Land  Titles  Act,  the 
registrar  caused  a  memorandum  of  the  caveat  to  be  entered 
on  the  certificate  of  title  standing  in  the  name  of  the  Hud- 
son's Bay  Company,  but  by  error  the  land  was  described  as 
section  23  instead  of  section  26  and,  in  consequence,  when 
the  transfer  from  the  Hudson's  Bay  Company  to  Meyer  and 
his  co-owner  came  in  to  be  registered,  the  caveat  was  dis- 
regarded and  no  memorandum  of  it  was  noted  on  their  certi- 
ficate. The  land  was  subsequently  sold  as  unencumbered, 
but  the  mortgage  was  not  paid  though  there  was  a  small 
amount  paid  on  it  at  one  time.  The  plaintiff  recovered  a 
judgment  against  the  mortgagor  for  the  amount  unpaid, 
but  the  sheriff  has  been  unable  to  realise  anything  on  the 
execution  to  which  he  has  made  a  return  of  nulla  bona. 
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''The  notice  provided  by  sec.  108  of  the  Land  Titles 
Act  WAS  given  and  this  action  was  then  begun  against  the 
registrar  as  nominal  defendant'' 

For  a  decision  of  the  case  it  is  necessary  to  consider 
several  sections  of  the  Land  Titles  Act  (ch.  M  of  1906) 
especially  sees.  105  to  108. 

Though  long,  I  think  it  best  to  quote  sec.  105  in  full. 
It  is  as  follows: — 

''  105.  After  a  certificate  of  title  has  been  granted  there- 
for, any  person  deprived  of  any  land"  (1)  ''in  consequence 
of  fraud  or  (2)  by  the  registration  of  any  other  person  as 
owner  of  such  land,  or"  (3)  "in  consequence  of  any  fraud, 
error,  omission,  or  misdescription  in  any  certificate  of  titie 
or  in  any  memorandum  thereon  or  upon  the  duplicate 
thereof,  may,  in  any  case  in  which  the  land  has  been  included 
in  two  or  more  grants  from  the  Crown,  bring  and  prosecute 
an  action  at  law  for  the  recovery  of  damages  against  such 
person  as  a  judge  appoints,  and  in  any  other  case  against 
the  person  upon  whose  application  the  erroneous  registra- 
tion was  made,  or  who  acquired  titie  to  the  land  in  ques- 
tion through  such  fraud,  error,  omission,  or  misdescription: 

"  Provided  always  that  except  in  the  case  of  fraud  or 
error  occasioned  by  any  omission,  misrepresentation,  or  mis- 
description in  the  application  of  such  person  to  be  regis- 
tered as  owner  of  such  land,  or  in  any  instrument  executed 
by  him,  such  person  shall,  upon  a  transfer  of  such  land 
bona  fide  for  value,  cease  to  be  liable  for  the  payment  of  any 
damages  which  but  for  the  transfer  might  have  been  re- 
covered from  him  under  the  provisions  hereinbefore  con- 
tained, and  such  damages,  with  costs,  may  in  such  last 
mentioned  case  be  recovered  out  of  the  assurance  fund  here- 
inafter provided  for,  by  action  against  the  registrar  as 
nominal  defendant.*' 

By  the  interpretation  section  (2  (a))  "land"  includes 
"every  estate  or  interest  therein  and  whether  such  estate 
or  interest  is  legal  or  equitable."  That  an  interest  on  land 
is  created  by  an  agreement  for  sale  (which  cannot  be  regis- 
tered except  by  way  of  caveat)  or  by  a  mortgage  whether 
registered  or  not  is  settled  by  such  cases  as  Wilkie  v.  Jellett, 
26  S.  C.  R.  282 ;  McKiUop  v.  Alexander,  45  S.  C.  R.  551 ; 
Smith  V.  National  Trust  Co.,  45  S.  C.  R.  618  and  Yockney 
V.  Thompson,  50  S.  C.  R.  1. 
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T9ie  words  which  in  the  first  instance  require  most  care- 
ful consideration  are  ''After  a  certificate  of  title  has  been 
granted  therefor,  any  person  deprived  of  any  land,  &c/' 

"Therefor/'  obviously  refers  to  "land/*  The  sentence 
can  therefore  be  reconstructed  so  as  to  read :  "  'After  a  cer- 
tificate of  title  has  been  issued  for  a  particular  parcel  of 
land,  any  person  deprived  of  the  land  comprised  in  the 
certificate  of  title,  ftc/'  And  the  word  "  land ''  in  the  second 
instance  must  as  the  whole  includes  all  its  parts,  include 
"or  any  part  thereof  or  interest  therein;'*  for  it  would  be 
absurd  that  where  the  condition  had  arisen,  i.e.,  "after  a 
certificate  of  title  has  been  issued  for  a  particular  parcel  of 
land*'  only  a  person  who  had  been  deprived  of  his  entire 
interest  in  the  land  should  have  a  remedy.  Of  course  no 
snch  proposition  is  put  forward ;  and  I  have  met  it  because 
I  think  iiis  statement  makes  the  alleged  difficulty  appear  to 
be  less  serious  than  it  is  to  my  mind.  The  section  (105) 
gives  a  remedy  in  certain  cases  against  the  assurance  fund 
established  under  the  Act  for,  speaking  generally,  the  in- 
deimiification  of  persons  damnified  by  mistakes  of  the  regis- 
trar. 

The  present  Land  Titles  Act  though  the  first  passed 
by  the  Legislature  of  Alberta  is  in  fact  a  revision  of  one 
passed  in  1886  by  the  Parliament  of  Canada  for  the  North- 
west Territories,  out  of  which  the  province  of  Alberta  was 
carved  and  constituted,  which  was  amended  from  time  to 
thne.    Prior  to  1886  there  had  been  a  system  of  registration 
established  under  an  ordinance  of  the  North-West  Terri- 
tories.   The  Dominion  Act  of  1886  while  introducing  the 
"  Torrens  system  **  did  not  abolish  the  older  system  of  merely 
recording  instroments  so  that  for  some  time  both  systems 
continued  concurrently.    Subsequently  it   came  to  be  en- 
acted that  no  instrument  of  title  could  be  received  for  regis- 
tration unless  the  existing  title  were  first  registered  under 
the  Act,  that  is,  until  a  certificate  of  title  had  been  issued 
to  the  applicant;  and  inasmuch  as  in  1906  there  might 
remain  cases  in  which  land  had  not  yet  been  registered 
under  the  Act,  provision  appears  in  the  present  Act  for  this 
being  done  in  such  cases  .(sees.  21  et  seq.) ;  and  furthermore 
it  was  not  unreasonable  to  suppose  when  the  present  Act  was 
passed  that  titles  to  properties  appeared  in  the  Land  Titles 
Offices  for  which  no  certificate  of  title  had  yet  been  issued. 
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In  respect  of  any  such  titles  it  is  obvious  that  the  assur- 
ance fund  was  not  intended  to  be  available;  but  available 
only  and  in  respect  of  registrations  made  "  after  a  certifi- 
cate of  title  had  been  issued  therefor  "  that  is  for  the  land 
in  respect  of  which  the  claim  against  the  assurance  fund 
is  made.  With  deference  to  the  learned  Chief  Justice  it 
seems  to  me  that  this  is  the  clear  purpose  and  intent  of  the 
opening  words  of  sec.  105  and  at  the  same  time  their  proper 
grammatical  construction.  No  doubt  some  plainer  expres- 
sion might  have  been  used. 

Section  27  says  that  the  owner,  &c.y  ^^  may  apply  to  have 
his  title  registered  under  the  provisions  of  this  Act.'' 

Section  36  uses  the  expression  ^^  after  the  registration 
of  a  title/'  i.e.y  in  pursuance  of  an  application  under  sec. 

The  application  for  the  registration  of  a  title,  if  success- 
ful, results  in  the  issue  of  a  certificate  of  title  for  the  land. 

In  order,  therefore,  to  express  the  idea  that  the  remedy 
against  the  assurance  fund  is  confined  to  cases  where  title 
has  been  registered  under  the  Act,  the  words  "  After  a  certi- 
ficate of  title  has  been  issued  for  the  land  "  are  undoubtedly 
fit  and  apt ;  and  perhaps  more  apt  than  ^n  attempted  adapt- 
ation of  either  of  the  other  expressions  I  have  quoted;  for 
in  both  instances  the  words  are  used  to  signify  the  registra- 
tion of  the  particular  title  of  the  applicant  and  not  the 
wider  idea  as  often  expressed  popularly  of  the  land  being 
brought  under  the  Act;  an  idea  quite  correct  but  nowhere 
so.  or  similarly  expressed  in  the  Act  and  therefore  used  only 
to  express  the  result  consequent  upon  the  particular  title  d! 
a  particular  person  becoming  registered  either  as  original 
patentee  or  as  an  applicant  for  registration  of  a  title  depend- 
ing upon  a  patent  issued  prior  to  a  certain  aace  statea  in 
the  Act,  being  the  date  when  it  became  compulsory  that 
titles  should  be  brought  under  the  Act  before  being  dealt 
with  by  instruments  of  title. 

In  my  opinion,  therefore,  the  condition  for  the  applica- 
tion of  sec.  105  existed  namely,  a  certificate  of  title  had 
issued  for  the  land. 

The  plaintiff  is  a  person  deprived  of  an  interest  in  the 
land,  namely  his  interest  as  a  mortgagee,  in  consequence  of 
an  error  or  omission  in  a  certificate  of  title,  namely,  the 
omission  of  the  entry  of  a  memorandum  of  the  plaintiffs 
caveat  and  was  therefore  entitled  to  bring  and  prosecute  an 
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action  at  law  for  the  recoveiy  of  damages  against  the  per- 
son who  acquired  title  to  the  land  in  question  through  such 
error  or  omission. 

In  my  opinion  the  words  ^^  the  person  upon  whose  appli- 
cation the  erroneous  registration  was  made  "  refer  not  to  a 
person^  e.g.>  asking  for  the  cancellation  of  a  certificate  of 
title  and  the  issue  of  a  new  certificate  of  title  upon  a 
transfer  but  solely  to  the  case  of  the  formal  application,  so 
designated,  of  a  person  for  the  registration  of  his  title  where 
the  land  has  not  yet  been  registered  under  the  Act  (sees.  32 
et  seq.),  and  1  think,  too,  the  whole  of  the  exception  con- 
tained in  the  proviso  to  the  section  is  confined  to  such  an 
application,  (or  to  like  formal  applications  :^-e.g.,  under 
sec.  74,  (Transmissions).  But  Meyer  &  Rapier  to  whom  the 
certificate  of  title  upon  transfer  from  the  Hudson's  Bay 
Company  was  issued  acquired  a  clear  title  to  the  land 
through  the  error  or  omission  of  the  Registrar  to  endorse  a 
memorandum  of  the  plaintiff's  caveat  protecting  his  interest 
as  mortgagee.  Bapier,  however,  was  entitled  to  an  undivided 
half -interest  in  the  land  free  from  the  caveat;  for  the  mort- 
gage affected  only  Meyer's  half -interest  and  there  is  no  alle- 
gation nor  anything  to  shew  that  Bapier  had  knowledge  of 
the  mortgage  or  of  the  caveat  so  as  to  make  him  a  party  to 
fraud  on  Meyer's  part.  I  think,  therefore,  that  Bapier  did 
not  occupy  such  a  position  as  to  come  within  the  sense  of 
the  words  of  the  Act  and  that  the  plaintiff's  right  of  action 
under  sec.  105  was  against  Meyer  only.  This  too  seems  to 
have  been  the  view  of  counsel  for  the  plaintiffs  for  an  action 
was  brought  by  the  plaintiffs  against  Meyer  alone. 

If,  therefore,  the  plaintiffs  had  brought  ^^an  action  at 
law  for  the  recovery  of  damages"  against  Meyer  under  sec. 
105,  I  think  that  upon  shewing  a  judgment  and  execution 
and  a  return  of  nulla  bona  and  producing  a  certificate  of 
the  judge  who  tried  the  case  he  would  have  been  entitled  to 
payment  of  his  claim  by  the  Provincial  Treasurer  in  pur- 
suance of  sec.  107  which  I  quote  for  it  calls  for  some  further 
consideration : — 

"  10i7.  If  the  person  against  whom  the  action  for  dam- 
ages is  directed  to  be  brought  as  aforesaid  is  dead  or  cannot 
be  found  within  the  province,  an  action  for  damages  may  bo 
brought  a^inst  the  registrar  as  nominal  defendant  for  the 
purpose  of  recovering  the  amount  of  the  said  damages  and 
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oosts  against  the  said  assurance  fond;  and  in  any  such  case, 
-if  final  judgment  is  recovered  and  also  in  any  case  in  which 
damages  are  awarded  in  any  action  as  aforesaid  and  the 
sheriff  makes  a  return  of  nulla  bona  or  certifies  that  any 
portion  thereof,  with  costs  awarded,  cannot  be  recovered 
from  such  person,  the  Provincial  Treasurer  upon  receipt  of 
a  certificate  of  the  judge  before  whom  the  said  action  was 
tried  shall  pay  the  amount  of  such  damages  and  costs  as  are 
awarded  or  the  unrecovered  balance  thereof  as  tlie  case  may 
be  and  shall  chai^  the  same  to  the  account  of  the  said  assur- 
ance fund/* 

The  plaintiffs  did  in  fact  bring  an  action  against  Meyer 
but  it  was  not  one  for  the  lecoveiy  of  damages  but  one  upon 
the  covenant  in  the  mortgage.  Judgment  by  default  was 
obtained,  execution  issued  and  returned  nulla  bona. 

I  was  inclined,  as  a  first  impression,  to  the  view  that 
that  action  might  be  treated  as  an  action  for  damages 
under  sees.  105-7,  inasmuch  as  all  actions  are  now  **  form- 
less'' and  the  amount  recovered  would  in  this  case  perhaps 
be  the  same,  but^  on  further  consideration,  I  have  come  to 
the  conclusion  that  this  is  not  so. 

It  does  indeed,  at  first  sight,  seem  strange  that  the  plain- 
tiffs should  be  compelled,  in  order  to  reach  the  assurance 
fund — ^not  necessarily  to  forego  their  obvious  simple  remedy 
against  Meyer  upon  his  covenant,  but  ultimately  at  least— 
to  proceed  against  him  in  an  action  setting  up  all  the  special 
circumstances  called  for  by  the  Act,  but  the  combination  of 
aeveral  reasons,  it  seems  to  me,  makes  the  requirement  of 
this  course  clearly  reasonable.  In  the  first  place,  the  words 
of  sec.  105  are,  as  might  be  expected,  general,  so  as  to  apply 
to  all  classes  of  cases,  in  most  of  which  probably  no  such 
simple  and  direct  remedy  against  the  person  responsible  for 
the  fraud,  error  or  omission  existed  and  the  case  of  the 
double  remedy  may  well  have  been  overlooked  or  considered 
as  likely  of  not  so  frequent  occurrence  as  to  make  special 
provision  necessary.  Again,  I  think  the  intention  is  that 
the  assurance  fund  should  be  liable  only  for  the  real  ulti- 
mate net  loss  to  the  person  damnified.  In  the  present  case, 
the  plaintiffs  had  in  fact  additional  security  from  Meyer. 
In  the  action  on  the  covenant,  the  plaiutiffs  were  entitled, 
of  course,  to  a  judennent  for  the  whole  amount  owing  on  the 
covenant,  irrespective  of  the  value  of  their  other  securities, 
and  in  the  result  it  might  have  turned  out  that,  by  reason  of 
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the  farther  securities^  no  loss  would  be  ultimately  sustained. 
That  the  judgment,  the  amount  of  which  is  to  be  paid  from 
tiie  assurance  f und,  is  intended  to  be  only  for  the  ultimate 
net  loss  is,  I  think,  made  clear  by  see.  Ill,  which  provides 
for  the  recovery  by  the  Registrar  of  the  amount  paid  out  of 
the  assurance  fund.  The  provision  is  long  and  detailed  and 
yet  there  is  nothing  providing  for  or  suggesting  the  Regis- 
trar's right  to  the  benefit  of  any  collateral  securities,  to  which 
the  original  plaintiff  had  a  right  to  look.  I  think,  therefore, 
that  in  order  to  reach  the  assurance  fand,  the  plaintiffs  were 
bound  to  bring  their  action  against  Meyer  as  one  expressly 
for  damages  given  them  by  sec.  107,  and  in  that  action  to 
shew  their  ultimate  net  loss  and  that  only  upon  a  return 
of  execution  nulla  bona  in  such  an  action  and  the  certificate 
of  the  judge  who  tried  the  action  are  the  plaintiffs  entitled 
to  payment  by  the  Provincial  Treasurer  under  sec.  107. 

I  think  that  the  plaintiffs  had  not  a  concurrent  or  alter- 
native remedy  under  sec.  108  by  a  direct  action,  as  the  present 
action  is,  against  the  Registrar,  as  nominal  defendant  for 
damages  by  reason  of  the  words  ''in  any  case  in  which 
remedy  by  action  for  recovery  of  damages  hereinbefore  pro- 
vided is  barred.'*  These  words  clearly  refer  to  the  action  for 
damages  referred  to  in  sees.  105,  106  and  107. 

Earlier  words  in  the  section  provide  that  the  plaintiff 
must  be  a  person  ''  who,  by  the  provisions  of  this  Act,  is 
barred  from  bringing  an  action  of  ejectment  or  other  action 
for  the  recovery  of  land.'*  These  words  obviously  refer  to 
the  provisions  of  sec.  104.  The  plaintiff  is  barred  from  the 
actions  mentioned  in  sec.  104,  but  not  from  the  action  for 
damae^es  mentioned  in  sees.  105,  106  and  107.  As  this  is 
an  action  under  sec.  108,  I  think  it  is  clear  that  the  plain- 
tiffs cannot  succeed  in  the  action  and  that  it  must  be  dis- 
missed, but  on  the  argument  we  were  given  to  understand 
that  the  Government,  as  well  as  the  plaintiffs,  wished  an 
opinion  upon  the  meaning  and  effect  of  sees.  105,  106  and 
107,  and  it  is  for  this  reason  that  I  have  discussed  those  sec- 
tions at  such  length. 

A  question  may  be  raised  whether  or  not  the  plaintiffp 
having  elected  to  sue  Meyer  upon  his  covenant  is  not  now 
barred — ^not  by  virtue  of  statutory  provision — ^but  by  their 
own  conduct  from  now  suing  him  under  the  statute.  I  am 
of  opinion  that  they  are  not  barred.  I  see  no  reason  why  a 
perscm  in  the  position  of  the  plaintiffs  should  not  before 
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proceeding  with  his  statutory  remedy  against  his  debtor 
which  in  effect  is  a  remedy  against  the  assurance  fund  pro- 
ceed personally  against  the  debtor  upon  all  grounds  of  claim 
and  upon  all  securities  and  delay  his  statutory  action  until 
he  has  by  means  of  such  personal  actions  ascertained  his 
ultimate  net  loss^  for  which  only  he  then  looks  to  the  assur- 
ance fund.  As  the  Registrar — or  rather  the  Government 
whom  he  represents — ^have  in  this  action  been  anxious  for  a 
judicial  opinion  upon  the  questions  incidently  arising  on  the 
action  and  which  I  have  discussed,  I  think  the  action  should 
be  dismissed  without  costs. 

Simmons,  J.: — The  plaintiff  resides  at  Portage  la 
Prairie,  in  the  Province  of  Manitoba,  and  has  brought  this 
action  nominally  against  the  Begistrar  to  obtain  compensa- 
tion out  of  the  assurance  fund  for  loss  arising  out  of  the 
mistake  of  the  Begistrar  at  Calgary,  who  registered  the  plain- 
tiff's caveat  against  another  parcel  of  land,  instead  of  against 
the  lands  described  in,  the  caveat. 

The  plaintiff  sold  a  threshing  outfit,  consisting  of  an 
engine,  separator,  tank  and  other  equipment  to  one  Frederick 
Meyer.  The  purchaser  executed  a  mortgage  upon  his  un- 
divided one-half  interest  in  the  south-east  quarter  of  section 
26,  township  31,  range  2,  west  of  the  5th  meridian  in  the 
Province  of  Alberta,  to  secure  the  purchase  price  of! 
$2,116  and  also  executed  a  chattel  mortgage  collateral  to 
the  real  estate  mortgage  upon  the  goods  sold  to  secure  said 
sum. 

The  purchaser  of  the  machinery  was  not  registered  owner 
of  the  lands  in  question,  but  he  and  one  Bapier  had  pur- 
chased together  the  south  half  of  said  section  under  an  assign- 
ment of  an  agreement  for  sale  from  one  Pearson,  who  had 
purchased  from  the  Hudson's  Bay  Company. 

At  the  time  the  sale  of  the  threshing  outfit  was  made, 
Mayer  told  the  plaintiff  that  he  was  the  owner  of  a  half  in- 
terest in  the  half  section  and  he  had  the  choice  of  which 
quarter  he  would  take  and  he  had  selected  the  south-east 
quarter  and  the  mortgage  was,  therefore,  taken  by  the  plain- 
tiff upon  this  quarter  section.  If  such  right  of  division  of 
interest  existed,  Meyer  apparently  did  not  exercise  it  as  his 
partner  Bapier  says  there  never  was  any  diviwon  of  interest 
between  them  (page  60,  line  19).  The  half  section  was  sold 
for  $25  per  acre  and  Bapier  and  Meyer  divided  the  proceeds 
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equally.  The  transfer  for  the  half  section  issued  to  the  two 
men,  Bapier  and  Meyer,  from  the  Hudson's  Bay  Company, 
and  they  jointly  transferred  to  the  purchasers  from  them. 
The  mortgage  given  by  Meyer  is  upon  his  undivided  half 
interest  in  the  southeast  quarter  of  said  section,  and  it  is 
obvious  that  Bapier^  who  was  innocent  in  the  matter  and 
who  did  not  know  of  Meyer's  mortgage  was  not  liable  to  any 
action  by  the  mortgagee  Setter  and  obtained  no  advantage 
through  the  absence  of  endorsement  of  the  plaintiff's  caveat 
upon  the  certificate.  The  plaintiff's  action  is,  therefore,  in 
my  opinion,  improperly  brought  under  sec.  108  of  the  Act. 
The  plaintiff  is,  upon  the  facts,  entitled  to  his  remedy  and 
to  compensation  from  the  assurance  fund,  if  he  brings  an 
action  for  damages  against  the  person  chargeable  with  fraud 
upon  the  ground  that  he  is  ''  a  person  deprived  of  any  land 
in  consequence  of  fraud." 

Section  105  provides  that  **  After  a  certificate  of  title  has 
been  granted  therefor,  any  person  deprived  of  any  land  in 
consequence  of  fraud  or  by  the  registration  of  any  other 
person  as  owner  of  such  land,  or  in  consequence  of  fraud, 
error,  omission  or  misdescription  in  any  certificate  of  title 
or  in  any  memorandum  thereon  or  upon  the  duplicate 
thereof,"  may  prosecute  an  action  for  the  recovery  of  damages 
against  (a)  such  person  as  a  judge  appoints  where  land 
has  been  included  in  two  or  more  grants  from  the  Crown; 
and  (b)  against  the  person  upon  whose  application  the 
erroneous  application  was  made ;  and  (c)  against  the  person 
who  acquired  title  to  the  land  in  question  through  such 
fraud,  error,  omission  or  misdescription. 

The  proviso  to  this  section  is  applicable  to  class  (b)  only, 
namely,  "fraud  or  error  occasioned  by  the  omission,  mis- 
representation or  misdescription  in  the  application  of  such 
to  be  registered  as  owner." 

Those  who  must  make  an  application  to  be  registered 
as  owner  are:  (1)  Those  who  apply  pursuant  to  sees.  27-36 
(Form  E)  to  bring  land  under  the  act,  and  (2)  Those 
who  apply  to  become  registered  owners  pursuant  to  sees. 
74,  75,  76,  77,  78,  79,  80,  82,  83  and  83a,  relating  to  trans- 
mission of  title  upon  death ;  sale  under  execution  or  for  taxes, 
registration  in  consequence  of  marriage  of  female  owner  and 
transmission  under  assignment  for  benefit  of  creditors. 

Those  who  acquire  title  without  an  application  to  be 
registered  as  owner  obviously  are  those  who  obtain  a  transfer 
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or  lease,  as  {he  case  may  be,  from  the  roistered  owner  and 
to  give  the  instniment  to  the  Begistrar  for  registration  and 
if  Uie  instniment  is  in  the  form  required  by  the  Act  and  the 
duplicate  certificate  of  title  is  produced,  the  Begistrar  regis- 
ters the  injstrument  without  any  application  to  be  registered 
as  owner. 

It  is  quite  clear  that  an  action  against  class  (b)  would 
be  barred  upon  a  transfer  of  such  land  bona  fide  for  value, 
except  in  the  case  of  fraud  or  error  occasioned  by  any  omis- 
sion, misrepresentation  or  misdescription  in  the  application 
of  such  person  to  be  registered  as  owner  of  such  land  and 
the  proviso  in  sec.  105  makes  the  assurance  directly  acces- 
sible under  sec.  108,  where  there  is  no  fraud  or  error  charge- 
able to  the  person  who  makes  the  application,  as  an  action 
against  such  person  is  barred  at  the  moment  he  transfers 
the  land  bona  fide  for  value. 

In  the  case  under  consideration,  Meyer  obtained  title  by 
transfer  from  the  Hudson's  Bay  Company  who  were  regis- 
tered owners.  No  application  to  be  registered  as  owner  was 
required.  The  right  of  action  against  him  falls  under  (c) 
namely,  *'  Who  acquired  title  to  the  land  in  question  through 
such  fraud,  error,  omission  or  misdescription,^'  and  the  pro- 
viso in  sec.  105  has  no  application.  The  Begistrar  omitted 
to  register  the  plaintiflPs  caveat  and  Meyer  fraudulently  took 
advantage  of  the  omission  which  enabled  him  to  dispose  of 
the  land  and  obtain  the  purchase  price  and  defeat  the  mort- 
gage which  he  had  executed  against  the  land.  Section  105, 
therefore,  gives  the  plaintiff  a  statutory  right  of  action 
against  Meyer  for  damages. 

Section  107  provides:  ''In  any  case  in  which  damages 
are  awarded  in  any  action  as  aforesaid  and  the  Sheriff  makes 
a  return  of  nulla  bona  .  .  .  the  Provincial  Treasurer 
shall  pay  the  amount  of  such  damages  and  costs.     .     .     ." 

The  plaintiff,  as  a  condition  precedent  to  the  right  of 
having  his  damages  paid  in  this  way,  must  prosecute  an 
action  against  Mayer  pursuant  to  sec.  105.  This  he  has  not 
yet  done.  He  has  sued  upon  the  covenant  in  the  mortgage 
and  obtained  judgment  and  execution  and  a  return  of  nulla 
bona  thereunder  by  the  Sheriff,  but  this  cannot  be  construed 
as  an  action  pursuant  to  sec.  105,  as  the  remedy  given  therein 
is  a  statutory  one,  and  the  Statute  must  be  strictly  followed. 

In  the  result,  then,  I  cannot  agree  with  the  interpreta- 
tion of  the  sees.  105,  106  and  108  of  the  Act  assigned  to 
them  by  the  Chief  Justice  in  the  judgment  appealed  from. 
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The  interpretation  of  the  word  ''knd''  in  sub-sec  (a) 
of  sec.  2  is  quite  wide  enough  to  include  any  interest  in 
land,  and  the  opening  words  of  sec.  105,  ^'  after  a  certificate 
of  title  has  been  granted  therefor/'  means  after  land  has 
been  brought  under  the  Act  The  same  term  is  used  in  sec. 
41,  where  obviously  it  means  ^  after  land  has  been  brought 
under  the  Act.''  I  concur,  therefore,  in  the  result  of  the 
judgment  of  Beck,  J. 

Stuabt,  J. — ^I  was  at  first  inclined  to  agree  with  the 
learned  Chief  Justice  in  his  opinion  that,  under  sec.  105 
of  the  Land  Titles  Act,  a  mortgagee  who  had  been  depriyed 
of  the  security  of  his  mortgage  by  an  omission  of  the  Regis- 
trar could  not  maintein  an  action  for  damages.  But,  after 
argument  and  upon  consideration,  I  have  concluded  that  the 
opening  words  of  that  section  can  and  should  properly  be 
given  an.  interpretetion  wide  enough  to  protect  such  a  mort^ 
gagee.  The  question  turns  upon  the  meaning  of  the  words 
'^aiter  a  certificate  of  title  has  been  granted  therefor,  any 
person  deprived  of  any  land,  ete.,  ete.**  The  view  teken  by 
the  Chief  Justice,  as  I  understand  it,  is  that  the  word 
'Mand"  in  this  phrase  must,  as  applicable  to  the  present 
case,  he  taken  to  mean  merely  **  an  interest  in  land  such  sf 
a  mortgagee  enjoys  under  his  mortgage,''  that  the  preceding 
word  "  therefor  "  refers  by  anticipation  to  this  interest  only, 
and  that  as  no  certificate  of  title  was  granted  to  the  mort- 
gagee or  to  anyone  for  such  interest,  tiierefore,  the  section 
does  not  cover  his  case. 

Tn  addition  to  the  other  reasons  which  are  given  by  my 
brother  Beck,  it  seems  to  me  that  one  very  valid  ar^ment 
against  such  a  view  may  be  rested  upon  the  proper  interpre- 
tation of  the  whole  expression  "deprived  of  any  land."  1 
do  not  think  it  is  by  any  means  an  impossible  or  improper 
interpretetion  of  these  words  to  make  them  cover  the  loss  of 
a  rifirht  of  way  of  security  upon  the  land.  If  one  has  a 
chattel  mortgage— or  perhaps  it  would  be  more  exactly 
parallel  to  say  a  lien — ^upon  goods  as  security  for  a  debt  and 
someone  steals  or  destroys  the  sroods,  surely  the  person  who 
has  the  lien  can  quite  properly  be  said  to  be  deprived  of  those 
goods.  In  the  case  of  a  lien,  he  may  not  have  the  le&ral 
estete,  but  he  would  certeinlv  feel  quite  certain  that  he  had 
in  a  verv  real  sense  been  "deprived"  of  the  groods.  It  ifi 
tme  that  in  the  case  of  a  lien  on  chattels,  there  must  br 
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possession  and  that  a  mortgagee  of  land  has  under  our  Act 
onlj  a  charge  on  the  land  and  not  necessarily  possession. 
But  he  has  usually  at  least  a  contingent  right  of  possession 
which  for  the  present  purpose  must  amount  to  practically  the 
same  thing.  I  think  any  mortgagee  of  land  would  consider 
himself  "deprived  of  the  land*'  if  his  mortgage"  security 
were  destroyed.  And  it  is  this  wider  and  more  general  sense 
that  I  think  that  expression  should  be  taken. 

Witii  respect  to  the  main  point  involved  in  the  appeal^ 
the  right  of  the  plaintiff  to  maintain  an  action  under  sees. 
108  and  105  rests  admittedly  upon  the  possibility  of  his 
saying  that  he  was  given  an  action  against  Rapier  by  sec. 
105,  but  that  owing  to  Rapier's  having  made  a  bona  fide 
transfer  of  the  property,  that  action  is  barred  by  the  proviso 
at  the  end  of  the  latter  section. 

Now,  referring  to  the  proviso  first,  it  is  obvious  of  the 
that  the  principle  underlying  it  is  this:  First,  if  there  is 
fraud,  a  person  guilty  of  it  will  still  remain  liable,  even  if 
there  has  been  a  transfer.  Second,  if  there  has  been  an 
"  error  occasioned  by  any  omission,  misrepresentation  or  mis- 
description in  the  application  of  such  person  to  be  resfistered 
as  owner  of  the  land  or  on  any  instrument  executed  by  him," 
such  person  must  also  remian  liable,  even  if  he  has  made  a 
bona  fide  transfer.  If  the  mistake  has  been  his,  if  he  has  caused 
the  error  through  some  misdescription,  omission  or  misre- 
presentation (even  though  innocent)  in  his  documents,  pro- 
duced a  transfer,  does  not  relieve  him.  He  must  bear  the 
burden  of  his  own  mistake  which  led  to  the  mistake  in  the 
offico.  But,  in  every  other  case,  the  person,  whoever  it  is, 
who  is  made  liable  by  the  main  part  of  the  section,  is  re- 
lieved if  he  has  made  a  bona  fide  transfer,  and  then  bv  the 
concluding  words  of  the  proviso  an  action  is  given  as^ainst 
the  Re^strar  instead. 

This  means  that,  even  though  a  man  has  been  guilty  of 
no  fraud  and  guilty  of  no  mistake  in  his  documents  pro- 
duced, he  may  still  be  liable  to  an  action  under  the  main 
part  of  the  section  if  he  comes  properly  within  its  terms  as 
long  as  he  still  holds  the  property.  And,  of  course,  in  jus- 
tice, he  should  be  so  liable,  because,  in  such  a  case,  it  is  still 
in  his  power  to  correct  the  error,  and  if,  out  of  what  must  he 
clear  perversity,  he  refuses  to  do  so,  he  ouerht  to  be  made 
liable.  Just  why  the  error  in  such  a  case  could  not  have  been 
left  to  be  corrected  by  an  order  of  the  court  in  an  action  for 
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that  purpose  only  is  not,  to  my  mind,  very  clear,  but  at  any 
rate,  a  right  of  action  is  created  and  I  cannot  see  that  that 
right  is  confined  to  the  case  of  misdoing  qt  negligence  or 
fault  in  the  statutory  defendant.  Clearly  it  is  not  so  con- 
fined. 

Now,  it  is  admitted  that  Rapier  was  guilty  of  no  fraud 
and  it  is  not  suggested  that  the  error  was  occasioned  by  any 
omission,  misdescription  or  misrepresentation  in  any  appli- 
cation of  his  or  in  any  instrument  executed  by  him,  so  that, 
therefore,  if  there  ever  was  an  action  against  him  at  all,  he 
is  relieved  owing  to  his  bona  fide  transfer  for  value.  An 
action  is,  therefore,  given,  either  under  the  concluding  words 
of  the  proviso  to  sec.  105  or  under  sec.  108,  against  the 
B^istrar,  in  case  there  ever  was  any  right  of  action  against 
Bapier. 

The  first  enquiry  that  I  proceed  to  make  is  whether 
Bapier  comes  within  the  meaning  of  the  words  ''  the  person 
apon  whose  application  the  erroneous  registration  was  made." 
I  have,  upon  consideration,  and  with  the  assistance  of  thr. 
observations  made  by  my  brother  Beck,  whose  judgment  I 
have  had  an  opportunity  of  reading,  come  to  the  conclusion 
that  he  does  not.  I  think,  particularly  in  view  of  the  word- 
ing of  the  proviso,  that  the  word  "application**  must  be 
interpreted  to  signify  a  written  application  of  some  kind.  I 
am  unable  to  see  how  there  could  be  a  "  misdescription ''  in 
any  verbal  application  within  the  meaning  of  the  proviso. 
The  expression  "  make  application  to  be  registered  as  owner  ** 
is  used  in  several  parts  of  the  Act,  and  it  has  in  every  case 
obviously  reference  to  a  written  application  of  some  kind. 
I  do  not  think,  however,  that  the  expression  can  be  or  ought 
to  be  confined  to  an  application  to  bring  land  under  the  Act, 
because  a  written  application  to  be  registered  as  owner  is 
referred  to  in  sees.  74  and  75,  and  it  seems  to  me  quite  clear 
that  the  words  *'  upon  whose  application  the  erroneous  re^s- 
tration  was  made"  are  quite  wide  enough  to  cover  such  a 
written  application  as  is  there  referred  to.  Confining  inter- 
pretation of  the  words,  then,  to  the  case  of  a  written  applica- 
tion of  some  kind,  it  is  admittedly  the  case  that  Bapier  made 
no  such  written  application  and  that  there  never  was  any 
right  of  action  created  against  him  upon  that  ground. 

I  have,  however,  much  greater  difficulty  in  dealing  with 
the  question  whether  Bapier  did  or  did  not  "  acquire  title  to 
the  land  in  question  through  such  .  .  .  omission,"  as 
stated  in  the  concluding  words  of  the  main  part  of  sec.  106. 
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It  seems  to  me  that  some  confusion  has  arisen  from  the 
fixing  of  attention  somewhat  too  strongly  upon  the  real 
respective  beneficial  interests  of  Meyer  and  Bapier,  instead 
of  upon  the  registered  title  obtained  by  them  owing  to  the 
omission  of  a  proper  memorandum  of  the  plaintiff's  caveat 
It  is  argued  that  Bapier  never  got  any  title  which  he  would 
not  have  been  entitled  to  gety  even  if  the  caveat  had  been  filed. 
And  this  consideration  impressed  itself  strongly  upon  my 
mind  for  some  time.  There  is  also  a  not  unnatural  hesita- 
tion in  giving  any  interpretation  to  the  section  which  would 
have  left  Bapier  open  to  the  action  for  damages  which  is  a 
pure  statutory  creation  when  it  is  admitted  that  he  was  en- 
tirely innocent  in  the  matter.  But  it  must  be  remembered 
that  the  action  is  a  statutory  one,  created,  not  by  the  justice 
or  equity  of  the  ordinary  law,  but  by  the  legislature  in  a 
certain  specified  case.  If  Bapier  comes  fairly  within  the 
meaning  of  the  words  and  an  action  is  given  against  him,  I 
hardly  think  the  court  should  hesitate  to  declare  him  so  to  be 
within  its  meaning,  merely  because,  in  our  opinion,  it  was  an 
unjust  thing  for  the  legislature  to  do.  Moreover,  in  this 
particular  case,  the  action  created  by  the  statute  would  only 
exist  against  Bapier,  while  the  title  remained  in  the  joint 
names  of  him  and  Meyer.  At  that  stage,  nothing  would 
have  prevented  the  plaintiff  filing  another  caveat  or  getting 
the  Begistrar  to  put  the  old  one  right  and  any  damages 
suffered  by  the  plaintiff  would  only  have  amounted  to  the 
expense  or  trouble  to  which  the  plaintiff  might  have  been 
put  in  getting  that  arranged.  There  is  nothing  much  to 
shrink  from  in  such  a  contingency.  Practically  speaking,  no 
such  action,  even  if  technically  existing,  would  ever  be 
brought.  Persons  in  Bapier's  position  are  protected,  if  they 
have  acted  bona  fide,  as  soon  as  they  have  transferred  the 
land  bona  fide  for  value.  Tn  view  of  the  wording  of  sec.  106, 
it  seems  to  me  the  court  might  not  improperly  take  a  broad 
view  of  the  expression  ''bona  fide  transfer  for  value,"  so  as 
to  cover  the  case,  even  of  a  mortgage  for  value.  Section  2, 
sub-sec.  (c),  indeed,  itself  interprets  *' transfer '*  to  mean 
"the  passing  of  any  estate  or  interest  in  land  under  this 
Act.''  So  that  the  case  of  a  mortgage  is  actually  covered  in 
this  way. 

Practically,  therefore,  the  existence,  during  one  period 
of  a  hypothetical  right  of  action  acrainst  a  person  in  Bapier's 
position  is  merely  made  a  peg  upon  which  to  hang  a  righf: 
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of  action  against  the  regifitiar.  When  the  whole  parpose  of 
the  Act  is  to  protect  persons  who  rely  upon  the  registry 
system  to  which  they  are  really  compelled  to  resort,  from 
mistakes  of  the  officials  and  to  create  a  feeling  of  absolute 
confidence  in  registered  titles,  I  think  no  fear  of  any  in- 
justice in  the  creation  or  maintenance  of  a  right  of  action 
against  a  person  in  Bapier's  position  during  a  period  when 
ex  hypothesi  the  damages  could  in  any  case  be  only  very 
minute  and,  also  ex  hypothesi,  would  scarcely  ever  be  claimed, 
should  not  deter  us  from  asserting  that  there  was  at  one  time 
such  a  right  of  action  when  the  only  present  result  will  be 
to  establish  one  against  the  registrar  and  practically  the 
insurance  fund,  which  was  created  just  for  the  purpose  of 
such  cases  as  this. 

Now,  can  Bapier  be  &irly  said  to  have  acquired  a  title 
through  the  omission.  It  seems  to  me  that,  if  we  keep  our 
eyes  steadily  upon  the  question  of  ''  title,''  that  is,  of  the  title 
as  disclosed  on  the  face  of  the  registry  and  quite  apart  from 
Rapier's  real  beneficial  interest  as  between  himself  and 
Meyer^  he  can    quite  properly  be  said  to  have  done  so. 

The  Hudson's  Bay  executed  a  transfer  to  Meyer  and 
Rapier  jointly  and  the  transfer  did  not  specify  their  restric- 
tive interests.  The  certificate  of  title,  issued  to  them  upon 
that  transfer,  did  not  specify  their  respective  interests.  It 
does  not  seem  to  have  been  filed  as  an  exhibit,  only  an  epi- 
tome of  its  contents  being  given.  But  I  have  taken  the 
liberty  of  making  sure  upon  the  point  by  having  the  Regis- 
trar produce  the  certificate  to  me  and  it  only  confirms  what 
would  otherwise  be  the  necessary  inference,  viz.,  that  Meyer 
and  Rapier  were  stated  to  be  ''  the  owners  of  an  estate  in  fee 
simple  "  in  the  south  half  of  the  section.  It  seems  to  me 
that  the  effect  of  this  is  that  Rapier  and  Meyer  together  ac- 
quired a  title.,  i.e.,  a  registered  title  to  the  whole.  That,  of 
course,  is  quite  distinct  from  beneficial  interest.  So  far  as 
the  face  of  the  title  goes.  Rapier  might  have  had  an  eighth 
and  Meyer  seven-eighths,  or  any  other  proportion.  The 
situation  is  not  different  from  what  it  would  have  been  if  at 
the  request  of  Meyer  and  Rapier  the  Hudson's  Bay  Company 
had  issued  a  transfer  to  John  Smith  and  Thomas  Jones 
jointly,  and  there  had  been  a  separate  agreeinent  between 
Smith  and  Jones  and  Meyer  and  Rapier  that  the  two  former 
would  hold  as  bare  trustees  for  Meyer  and  Rapier  in  certain 
proportions.     Smith  and  Jones  would  have  acquired  a  title 
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certainly  enough.  So  here,  I  think,  Meyer  and  Bapier  must 
be  treated,  so  far  as  the  registered  title  is  concerned,  as  trus- 
tees for  themselves,  according  to  their  real  interests.  But 
all  the  same,  they  jointly  have  a  registered  title  to  the  whole 
half  section  and  the  whole  estate.  That  Bapier  had  a  title 
covering  the  interest  of  Meyer  must  be  clear,  when  we  con- 
sider that  Meyer  could  not  possibly  have  conveyed  a  half 
interest  by  a  transfer  signed  merely  by  himself.  Bapier  was 
a  necessary  party  to  any  such  transfer,  and  did  in  fact  join 
in  both  transfers  that  were  subsequently  made.  With  respect 
to  Meyer's  interest,  he  was  a  bare  trustee  for  Meyer,  it  is 
true.  But  he  had  a  certificate  of  title  in  his  name  and  it 
covered  Meyer's  interest.  And  by  the  omission  to  make  the 
proper  memorandum  of  the  caveat,  he  acquired  a  more  com- 
plete title,  so  far  as  Meyer's  interest  was  concerned,  than  he 
otherwise  could  have  obtained.  He  obtained  a  title  free  of 
the  caveat  and  he  was  thereby  enabled  to  join  in  and  execute 
a  transfer  to  cover  and  convey,  free  of  encumbrance,  Meyer's 
interest  to  the  purchasers,  wUch  he  could  otherwise  not  have 
done. 

Although  this  reasoning  may  appear  somewhat  technical, 
it  does  seem  to  me  that  that  consideration  should  not  be  an 
obstacle,  especially  when  the  ftnly  purpose  of  holding  that 
there  was  once  a  right  of  action  against  Bapier  is  to  secure 
a  foundation  for  an  action  against  the  Begistrar.  The  final 
objection  to  this  view  which  has  been  pointed  out  to  me  lies 
in  the  provisions  of  sec.  Ill,  which  give  the  Begistrar  a  right 
of  action  over  against  a  person  when  any  money  has  been 
paid  on  his  account.  It  would  be  unjust  to  allow  the  Begis- 
trar to  recover  over  against  Bapier,  who  is  entirely  innocent 
But  even  this  difficulty  can,  I  think,  be  avoided  by  a  very 
fair  construction  of  the  words  "  on  account  of  any  person." 
Even  though  the  original  action  was  against  Bapier,  it  was 
only  because  he  was  trustee  for  Meyer  and  the  payment  by 
the  registrar  could,  I  think,  quite  properly,  in  such  a  case, 
be  held  to  have  been  made  on  account  of  Meyer  after  all. 

If  we  suppose  the  case  of  a  caveat  being  attempted  to  be 
filed  against  lands  of  which  A.  is  the  registered  owner  and 
a  failure,  owing  to  an  omission  of  the  registrar,  and  then  a 
transfer  by  A.  to  B.,  the  latter  being  merely  a  bare  trustee, 
either  for  A.  or  for  some  other  party  D.,  and  innocent  of  any 
wrongdoing  or  fraud ;  and  then  an  innocent  transfer  for 
valve  by  B. ;  say,  at  A.'s  or  D.'s  request  to  C. ;  which  would 
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bar  the  action  against  B.;  in  this  case,  B.  is  a  bare  tmstee 
and  yet  he  is  the  person  who  has  acquired  title  owing  to  the 
omission,  and  it  is  against  him  that  the  action  would  be 
given  by  the  Statute.  Surely  in  such  a  case,  the  remedy 
under  sec.  Ill  given  to  the  Begistrar  would  be  against  the 
A.  or  D.,  as  the  person  on  whose  real  account  the  money 
would  have  been  paid,  although^  in  the  first  instance,  the 
technical  statutory  action  was  against  B. 

I  admit  that  this  sec.  Ill  presents  some  difSculty,  but  I 
think  it  could  be  overcome  in  the  way  I  suggest.  Aside  from 
that  difiSculty,  it  seems  to  me  fairly  clear  that  Bapier  did 
acquire  an  unencumbered  registerefl  title  covering  Meyer's 
interest  owing  to  the  omission,  and  that  there  was  a  right  of 
action  against  him. 

For  these  reasons,  I  think,  the  appeal  ought  to  be  allowed 
with  costs,  but  that  the  conditions  as  to  proving  damages  sug- 
gested by  the  prevailing  judgment  ought,  even  in  such  a 
case,  to  obtain. 

ScoTT^  J.,  concurred  with  Beck^  J. 

Appeal  dismissed. 


ALBERTA. 

December  18th,  1914. 
supbeme  court — appellate  division. 

LEE  V.  SHEER  et  al. 

Vendor  and  Purchaser — Action  far  Specific  Performance 
Brought  hy  Vendor — Failure  to  Make  Title  to  Minerals 
in  Land — Right  to  Rescind — Compensation — Abatement 
— Specific  Performance  and  Payment  May  be  Ordered  in 
Same  Order. 

In  an  action  brought  by  the  vendor  for  specific  perforroiince  of  a 
contract  for  the  sale  of  land  conitaSnini;  minerals,  it  was  held,  that 
the  pnrHisser  shouM  be  discharjred  from  t^e  said  contract  nn*less  ibe 
vendor  made  a  good  title  to  the  minerals,  failure  to  make  a  irood  title 
thereto  not  be^'ng  such  a  trifling  defect  of  title  to  the  land  in  whk:h 
they  were  situated  as  to  make  it  fair  that  the  vendor  i/honld  he  per- 
mitted to  hold  his  contract  subject  to  compensation  or  abatement  of 
the  pnr#»hase-nK>ney. 

BaUeei  v.  Earl  of  DudUp,  [1^071  1  CTi.  590.  referred  to. 

Held,  that  an  order  for  specific  performance  and  an  order  for 
payment  of  the  balance  of  the  purchase-money  might  be  embodied  in 
the  same  order. 

flchurman  v.  Ewinf/,  7  W.  L,  R.  610.  over-ruled. 

Hargreavt9  v.  Security  Investment  Co.,  2J)  W.  L.  R.  317,  not 
followed. 
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An  appeal  from  the  order  of  Walsh^  J.,  ordering  pay- 
ment by  defendants,  the  purchasers,  in  an  action  brought 
by  the  plaintiff  as  vendor  of  land  for  specific  performance 
and  for  an  order  for  personal  pajrment  against  the  pur- 
chasers. 

The  appeal  was  heard  by  Beck,  Scott,  and  Simmons, 
JJ. 

A.  V.  O.  Bury,  for  plaintiff,  respondent. 

C.  C.  McCaul,  K.C.,  for  defendant,  appellant. 

Beck,  J.: — An  appearance  was  entered  for  fonr  of  the 
five  defendants  but  none  for  the  defendant  Wilton,  who  was 
one  of  the  purchasers.  A  statement  of  defence  was  deliv- 
ered by  one  of  the  defendants — ^Hacket. 

A  notice  of  motion  for  judgment  was  given  to  the  de- 
fendants who  had  appeared. 

On  the  30th  April,  1914,  an  order  was  made  by  Walsh, 
J.,  (1)  ordering  payment  by  the  four  purchasers  of  the 
whole  balance  of  purchase  money  and  interest,  $9,261.48, 
together  with  the  costs,  and  (2)  providing  for  payment  to 
the  plaintiff  or  into  court  of  this  amount  and  the  costs  with 
interest  within  one  month  of  service  of  the  order  and  for 
transfer  in  case  of  payment 

The  order  of  Mr.  Justice  Walsh  was  made  in  presence 
of  and  without  objection  by  the  solicitor  for  the  four  de- 
fendants who  entered  an  appearance. 

On  the  30th  of  June,  1914,  default  in  payment  being 
shewn,  an  order-  was  made  by  Stuart,  J.,  for  the  sale  of  the 
land  by  public  auction,  fixing  a  time  and  place  and  the  form 
and  method  of  publication  of  the  notice  of  sale. 

In  passing,  I  remark  that  in  all  cases  coming  before  me 
I  have  made  the  final  order  for  sale  in  the  form  of  an  order 
for  sale  with  the  approbation  of  a  judge  without  more,  leav- 
ing all  further  proceedings  to  be  dealt  with  separately  on 
the  foundation  of  the  general  order  for  sale  and  thus  leav- 
ing it  open  to  sell  either  by  public  auction  or  private  sale 
in  or  out  of  court  either  on  the  first  application  or  subse- 
quently in  the  event  of  the  method  adopted  proving  abor- 
tive. 

The  sale  in  pursuance  of  Mr.  Justice  Stuarfs  order  did 
in  fact  prove  abortive. 
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On  the  31st  day  of  July,  1914,  two  of  the  defendants 
who  had  entered  an  appearance — Elisa  Scheer  and  Mar- 
garet Fairweather — ^the  present  applicants  and  appellants, 
moved  before  Ives,  J.,  for  an  order  to  set  aside  the  order 
of  Mr.  Justice  Walsh  and  an  application  on  behalf  of  the 
plaintiff  for  a  new  order  for  sale  by  public  auction,  etc., 
came  on  at  the  same  time.  Mr.  Justice  Ives  directed  both 
these  applications  to  stand  over  and  to  come  on  along  with 
a  motion  on  behalf  of  the  present  applicants  and  appellants 
for  an  order  extending  the  time  for  appealing  from  the  order 
of  Mr.  Justice  Walsh  and  for  moving  the  Court  en  banc  for 
an  order  setting  aside  that  order  and  allowing  them  to  de- 
fend and  also  setting  aside  the  order  of  Stuart,  J.,  for  sale. 
Mr.  Justice  Ives  made  an  order  extending  the  time  for  ap- 
peal as  asked  and  adjourning  the  plaintiff's  application  for 
a  new  order  for  sale. 

The  present  applicants  and  appellants  then  moved  this 
court  by  way  of  appeal  from  the  order  of  Walsh,  J.,  and  by 
way  of  substantive  motion  for  an  order  setting  it  aside  and 
allowing  them  to  defend;  and  on  the  argument  counsel  for 
them  asked  that  the  notice  of  motion  be  amended  by  asking 
in  the  alternative  for  an  order  to  discharge  the  defendants, 
the  purchasers,  from  the  contract. 

The  grounds  on  which  the  appeal  and  motions  are  based 
are  liiat  in  respect  of  all  the  land  all  the  minerals  other 
than  gold  and  silver  are  reserved  and  in  respect  of  a  por- 
tion of  the  land,  it  is  subject  to  certain  rights  under  the 
North  West  Irrigation  Act.  It  is  pointed  out  that  the  re- 
servation includes  oil  and  it  stated  in  an  affidavit  used  in 
support  of  the  application  that  the  reserved  minerals  are  of 
''very  material  value'';  and  there  is  no  denial  of  this  state- 
ment. 

Furthermore  the  affidavits  on  the  part  of  the  appli- 
cants all^e  facts  for  the  purpose  of  shewing  that  the  plain- 
tiff is  acting  in  collusion  with  the  defendant  Hacket,  one 
of  the  several  purchasers  who  holds  the  security  from  the 
applicants  upon  their  interest  in  the  lands  in  question.  In 
the  view  I  take  of  the  matter  before  us  it  is  not  necessary 
to  investigate  this  affair.  The  order  of  Mr.  Justice  Walsh 
— ^for  specific  performance— contains  no  recital  or  declara- 
tion that  the  plaintiff  has  shewn  a  good  title  nor  does  it 
direct  an  inquiry  as  to  title.  And  again  I  remark  in  pass- 
ing that  I  think  that  the  order  was  defective  in  this  respect. 
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In  the  case  of  Halket  v.  Earl  of  Dudley,  [1907]  1  Ch. 
590,  Parker,  J.,  deals  at  length  with  the  substantial  ques- 
tion which  is  now  before  us.  His  opinion,  which  1  accept, 
is  this :  A  purchaser's  right  to  repudiate  the  contract  on  the 
ground  of  want  of  title  is  an  equitable  right  arising  from 
want  of  mutuality  and  may  be  defence  to  an  action  for 
specific  performance;  but  that  in  order  to  ayail  himself  of 
thiat  defence,  he  must  repudiate  the  contract  promptly  after 
finding  out  that  the  vendor  cannot  make  a  god  title  or  if  he 
had  not  repudiated  promptly  after  the  lapse  of  a  reasonable 
notice  to  the  vendor  to  prove  a  good  title;  but  that  where 
repudiation  is  not  set  up  as  a  defence  and  a  judgment  for 
specific  performance  has  gone,  the  purchaser  cannot  repudi- 
ate without  leave  of  the  court;  and  that  the  purchasers  pro- 
per course  in  the  latter  case  is  to  move  to  be  discharged  from 
the  contract,  and  that  in  each  case  the  court  will  consider 
the  circumstances  and  grant  the  relief  or  refuse  it,  as  may 
appear  to  be  equitable.  The  court  in  dealing  with  such  an 
application  should,  in  my  opinion,  in  the  case  of  trifling 
defect<?  in  title  refuse  to  permit  repudiation  upon  the  ven- 
dor submitting  to  make  compensation  or  to  permit  an  abate- 
ment of  the  purchase  money  (see  p.  596),'* 

In  the  present  case  there  is  a  complete  absence  of  title 
to  the  base  minerals  including  oil  and  it  appears  that  in  the 
locality  in  which  these  lands  lie  the  mineral  rights,  though 
improved,  add  materially  to  the  value  of  the  land.  Their 
real  value  can  be  ascertained  only  by  somewhat  extensive 
and  expensive  operations — operations,  in  the  event  of  an  in- 
quiry— in  which  the  purchaser  would  be  entitled  to  take  part 
and  thus  would  incur  considerable  expense.  It  therefore 
seems  to  me  it  is  not  a  case  of  such  a  triflinsr  defect  of  title 
as  to  make  it  fair  that  the  vendor  should  be  permitted  to 
hold  his  contract  subject  to  compensation  or  abatement  of 
purchase-money  to  be  ascertained  on  an  inquiry. 

Under  the  circumstances  I  think  a  fair  order  to  make 
is  that  the  purchasers  be  discharged  from  the  contract  and 
that  the  order  of  Mr.  Justice  Walsh  be  discharged  unless 
the  vendor  makes  a  good  title  to  the  minerals  as  well  as  the 
surface  to  the  satisfaction  of  a  judgre  within  three  months 
reserving  further  directions  to  a  judge. 

The  applicants  and  appellants  should  pay  the  costs  of 
the  proceedings  before  this  Court  and  before  Mr.  .Tu?tice 
Ives. 
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The  form  of  the  order  for  specific  performance,  etc., 
leads  me  to  make  some  observations  upon  the  practice  in 
that  regard.  In  Shnrman  v.  Bnring,  7  W.  L.  R.  610,  I  de- 
clined to  give  an  order  for  specific  performance  and  at  the 
same  time  a  personal  order  for  the  payment  of  the  balance 
of  pmx^hase  money,  and  the  same  opinion  was  recently  ex- 
pressed by  the  Saskatchewan  Conrt  in  Hargreaves  v.  Secnr- 
ity  Investment  Co.,  29  W.  L.  R.  317. 

A  more  careful  investigation  of  the  late  English  practice 
and  a  consultation  with  some  of  my  brother  judges  leads  me 
to  the'cpnclusion  that  I  was  wrong. 

In  Seton  on  Judgments  and  Orders,  7th  Ed.,  Volume 
111,  Chap.  L.,  tit.  "  Specific  Performance,''  Sec.  11  (11) 
''Title  accepted,  established  or  disproved,"  there  are  several 
forms  indicating  the  practice.  Form  3  where  the  title  is 
accepted,  (1)  declares  that  the  agreement  ought  to  be  speci- 
fically performed  and  orders  accordingly;  (2)  orders  certain 
accounts,  etc.;  (3)  tecites  the  acceptance  of  the  title;  and 
(4)  orders  '^that  upon  the  plaintiff's  executing  a  proper 
conveyance  of  the  said  estate  to  the  defendant  at  the  expense 
of  the  defendant  according  to  the  said  agreement,  or  to  whom 
he  shall  appoint,  such  conveyance  to  be  settled  by  a  judge 
and  delivering  to  the  defendant  upon  oath  all  deeds  and 
writings  in  their  custody  or  in  their  power  relating  to  the 
said  estate  .  .  .  the  defendants  do  pay  to  the  plaintiffs 
the  balance  which  shall  be  certified  to  remain  due  to  them 
in  respect  of  such  purchase  money^^  and  interest  and  costs 


» 


Form  4  so  far  as  it  relates  to  payments  is  substantially 
the  same  as  form  3. 

Such  an  order,  however,  is  obviously  not  one  upon  which 
execution  can  be  issued;  the  delivery  of  the  conveyance  and 
the  title  deeds  are  undoubtedly  to  be  in  exchange  contem- 
poraneously for  the  purchase  money;  an  absolute  order  for 
payments^  that  is,  one  upon  which  execution  could  be  fixed 
would  have  to  be  obtained  subsequently  upon  shewing  exe- 
cution of  a  proper  conveyance  and  a  readiness  and  willing- 
ness* to  deliver  it  to  the  title  deeds  upon  pajrment  The 
foregoing  forms  were  those  used  in  Morgan  v.  Briscoe,  34 
W.  R.,  1913,  and  Bell  v.  Denver,  54  L.  T.  129;  34  W.  R. 
638.  In  the  latter  case,  the  plaintiff  vendor  executed  the 
conyeyance,  an  assignment,  and  tendered  it  with  the  title 
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dee^B  to  the  defendant  purchaser  who  refused  to  paj  the 
purchase  money.  A  motion  was  made  for  leave  to  issue 
execution.  The  court  (North,  J.),  said:  ^'t  think  the  best 
course  will  be  for  the  plaintiff  to  deposit  the  execution  as- 
signment and  the  deeds  in  Court.  .  .  .  Upon  the  plain- 
tifb  depositing  in  court  the  assignment  of  the  deeds,  I  make 
an  order  which  is  not  to  be  drawn  up  until  the  deeds  have 
been  deposited  in  court,  that  the  defendant  do  pay  to  the 
plaintiff  the  amount  certified  to  be  due  to  him  within  four 
days  after  the  service  of  the  order." 

In  the  former  case,  the  defendant  purchaser  not  having 
tendered  a  conveyance  nor  paid  the  purchase  money,  the 
plaintiff  vendor  on  motion  obtained  an  order  that  the  plain- 
tiff vendor  be  at  liberty  to  prepare  and  execute  a  ccmvey- 
ance  to  the  defendant  purdiaser  as  an  escrow  to  be  delivered 
to  the  defendant  on  payment  of  the  purchase  money  within 
the  time  limited,  the  conveyance  to  be  settled  by  a  judge, 
and  that  the  defendant  do  pay  to  ttie  plaintiff  at  a  time  and 
place  to  be  appointed  by  the  judge  when  the  said  conveyance 
shall  be  so  approved  as  aforesaid,  the  sum  of,  etc.  .  . 
and  that  thereupon  the  plaintiff  do  deliver  to  the  defendant 
the  said  conveyance  of  the  said  premises,  duly  executed  by 
him,  together  with  all  deeds  and  writings  in  his  custody  ot 
power  relating  to  the  said  premises. 

In  Robinson  v.  Galland,  37  W.  R.  396,  it  was  held  that 
this  latter  form  of  order  was  one  upon  whidi  execution  by 
way  of  fi.  fa.  could  be  issued.  The  court  (Chitty,  J.),  say- 
ing: ''It  is  a  newer  form  of  order  adopted  on  purpose  to 
prevent  it  being  said  by  the  defendant  that  the  order  is  con- 
ditional. A  further  developm^it  of  the  practice  is  expressed 
by  Fbrm  5,  which  after  adjudging  specific  perfornuaice,etc., 
directs  the  defendant  purchaser  to  lodge  in  court  flie  bal- 
ance of  the  purchase  monqr  and  then  order  that  upon  such 
lodgment  being  made,  the  plaintiff  do  execute  to  the  defend- 
ants at  their  expense  a  conveyance  of  the  said  estate  to  be 
settled,  etc.,  and  deliver  to  the  defendant  all  deeds  and 
writings  in  his  custody  or  power  relating  thereto.  The  note 
thereto  says :  '  This  form  of  order  awards  the  inconvenience 
and  expense  to  the  plaintiff  of  preparing  and  executing  a 
conveyance,  as  in  Morgan  v.  Suscoe,  which  the  purdiaaer 
may  be  unable  to  take  up.'*' 

Such  an  order  as  the  foregoing  could  under  the  English 
Rules  be  enforced  by  sequestration  attachment  (English  O. 
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47  S.  i)y  or  equitable  execution  by  way  of  a  receiver,  but 
under  our  own  Bule  579  it  can  be  enforced  by  fi.  fa^  the 
ordinary  form  being  appropriately  modified. 

In  view  of  the  foregoing,  I  abandon  my  former  opinion. 
I  now  think  that  in  an  action  by  a  vendor  against  a  pur- 
chaser, there  is  no  reason  why  an  order  for  specific  perform- 
ance and  an  order  for  the  payment  by  the  purchaser  of  the 
balance  of  the  purchase  money  should  not  be  embodied  in 
the  same  order.  The  title  of  the  plaintifE-^^  thing  gener- 
ally overlooked — should  be  (1)  indicated  and  be  stated  by 
way  of  recital  to  have  been  admitted  or  proved;  or  (2^)  a 
reference  as  to  title  should  be  directed.  In  the  former  case 
the  order  for  payment  might  quite  properly  be  uncondi- 
tional ;  in  the  latter  conditional  on  a  good  title  being  shewn. 
Whether  the  payment  should  be  directed  to  be  made  to  the 
plaintiff  or  into  court,  should  be  made  to  depend  upon  the 
state  of  the  title:  to  the  plaintiff  if  his  title  consiats  of  a 
certificate  of  title  clear  of  incumbrance,  otherwise  the  court. 
But  in  either  case  the  order  should  not  be  made  until  the 
plaintiff  has  done  what  may  be  necessary  to  protect  the  de- 
fendant, which,  I  think,  having  in  view  our  land  registration 
syston,  should  be  the  registration  of  the  order  itself  or  a 
separate  declaratory  order  declaring  the  defendant's  interest 
and  the  deposit  in  court  of  a  transfer  or  other  appropriate 
conveyance  and  such  instrument  of  title  as  are  or  ought  to 
be  in  his  custody  or  power. 

As  to  including  also  in  the  order  an  order  for  the  sale  or 
redsaion,  there  seems  no  reason  why  this  cannot  be  done, 
but  it  seems  to  be  inexpedient,  because  it  concludes  the 
plaintiff  from  selecting  the  alternative  remedy  in  case  of 
default  and  in  neither  case  a  subsequent  application  for  an 
order  absolute  is  necessary.  In  the  case  of  a  sale  this  is  the 
settled  practice.  In  the  case  of  rescission  it  is  certainly 
equally  necessary  for  no  registrar  under  the  system  of  land 
titlee  could  properly  recognize  that  an  order  of  rescission 
conditional  on  non-pa]rment  had  become  effective  by  reason 
of  default. 

Scott  and  Simmoks,  JJ.,  concurred. 
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ALBEETA. 

December  18th^  1914. 
supbsms  court — ^appellate  diyi8i0k. 

GOODCHILD  V.  BETHEL  et  al. 

Vendor  and  Purchaser — Open  Contract  for  Sale  of  Land — 
ObKgations  of  Vendor— Good  TUle—What  Constitutes— 
Power  to  Compel  Transfer — Encumbrances — Payment  of 
Purchase-money  Into  Court  to  Discharge — Vendor  En- 
titled to  Reasonable  Time  to  Get  in  Ouistanding  Interest. 

A  vendor,  under  an  open  contract  for  the  sale  of  land,  who  ia 
not  in  fact  the  registered  owner,  ehewe  a  good  title  if  he  Ui  entitled 
to  compel  a  transfer  to  him,  even  though  his  title  ie  subject  to  en- 
cumbrances which  exceed  the  purchase  price,  provided  the  encum- 
brancee  is  compellable  to  take  bis  money  by  tiie  time  a  good  title  is 
to  be  proved. 

When  the  time  arrives  for  completion  of  the  contract  by  transfer 
by  tiie  vendor  and  payment  of  the  purchase-money  by  the  purdiaaer, 
the  purchaser,  in  a  pinper  case,  wiU  be  ordered  or  permitted  to  pay 
his  money  into  court  for  the  purpose  of  discharging  encumbrances 
against  the  land.  Pf  either  party  is  not  ready  at  the  appointed 
time,  a  time  may  be  fixed  by  a  notice  to  the  other  party  giving  a 
reasonable  time  for  completion  and  making  time  of  the  essence  on 
non-compliance  with  which  the  party  giving  the  notice  may  call  the 
contract  off. 

If  a  good  title  is  shewn  and  proved  and  the  vendor  though  ap- 
parently entitled  under  an  enforceaUe  agreement 'to  get  &n  an  out- 
standing interest  is  resisted  in  the  enforcement  of  it,  the  vendor  is 
entitled  to  a  reasonable  time  within  which  to  procure  the  enforcement 
of  the  contract. 

An  appeal  from  the  judgment  of  Walsh,  J.,  ordering 
specific  performance  of  an  agreement  for  Qie  purchase  of 
land,  plaintiff  being  the  vendor  and  defendant,  Bethel,  the 
purchaser. 

0.  M.  Biggar,  K.C.,  for  plaintiff,  respondent. 
R.  D.  Tighe,  for  defendant  Bethel,  appellant. 

Beck,  J.: — ^The  plaintiff  was  not  the  registered  owner 
at  the  time  of  the  making  of  ihe  agreement.  The  registered 
owner  was  one  Cook.  The  plaintiff  obtained  an  agreement  for 
sale  from  Cook  dated  the  4th  July,  1911,  for  $20,000,  payable 
as  follows :— $4,000  down;  $5,333.33  on  the  4th  July,  1912; 
$5,333  33  on  the  4th  July,  1913 ;  $5,333.33  on  the  4th  July, 
1914 — ^with  interest  at  8  per  cent,  per  annum.  This  agree- 
ment contained  provisions  accelerating  the  payment  of  the 
deferred  payments  in  case  of  default,  and  for  forfeiture  of 
all  interest  in  the  land  and  in  all  moneys  paid  in  case  of 
default  after  a  thirty  days*  notice. 
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The  agreement  from  the  plaintifl  to  the  defendant 
Bethel  is  dated  the  25th  May,  1912.  The  price  was  $60,000 
''on  which  the  pnrchaser  has  paid  the  snm  of  $15,000  bj 
way  of  deposit";  the  balance  being  payable :— $15,000  on 
May  25th,  1913;  $15,000  on  May  25th,  1914;  and  $15,000 
on  May  25th,  1915.  The  agreement  contains  the  following 
provision : — ^  The  vendor  hereby  agrees  that  should  he  fail 
to  make  payment  of  the  sums  due  by  him  in  respect  of  the 
said  lands  the  purchaser  shall  be  entitled  to  pay  the  same 
and  shall  be  entitled  to  credit  under  this  agreement  for  all 
sums  so  paid."  There  is  no  express  reference  to  the  agree- 
ment under  which  the  plaintifPs  vendor  held  the  land;  but 
this  clause  makes  it  plain  that  the  defendant  Bethel  was 
aware  of  the  character  of  the  plaintiffs  title. 

The  plaintiff's  statement  of  claim,  in  which  he  takes  ad- 
vantage of  the  acceleration  clause,  is  in  effect  a  claim — ^not 
for  specific  performance  but — ^for"  a  sale  of  the  land  for  tlie 
purpose  of  realizing  the  plaintiff's  lien  for  the  unpaid  bal- 
ance of  purchase  money.  The  action  was  commenced  on  the 
13th  September,  1913.  The  plaintiff  became  the  registered 
owner  of  the  land  on  the  6th  January,  1914,  his  vendor  hav- 
ing given  him  a  transfer  and  accepted  as  security  for  tlie 
balance  of  the  plaintifPs  purchase  money  a  promissory  note, 
secured  by  the  deposit  of  the  certificate  of  title  in  the  hands 
of  a  third  party. 

The  defence  was  delivered  on  the  24th  December,  1913, 
Taking  the  defence  as  repudiating  the  agreement  (whioh  it 
does  not  do  expressly  though  I  suppose  it  does  implieflly — 
and  this  interpretation  is  expressly  admitted  by  plaintifiTi? 
connsel),  the  ground  of  repudiation  is  a  'Mefect"  in  title 
of  the  plaintiff.  A  purchaser  is  undoubtedly  entitled  to  re- 
pudiate his  contract  if  at  the  time  of  repudiation  the  vendor 
has  not  in  fact  a  good  title. 

The  practice  in  this  jurisdiction,  where  the  Torrens  Sys- 
tem only  is  in  force,  of  shewing  a  title  by  production  of  an 
abstract,  differs  greatly,  as  it  must,  from  the  practice  in 
England. 

I  think  that  on  an  open  contract  for  sale  and  purchase 
there  is  an  implied  term  to  the  effect  that  the  vendor  is 
bound  when  the  time  for  shewing  title  has  come  to  produce 
on  request  of  the  purchaser  a  Registrar's  abstract  and  gen- 
eral certificate  and  in  case  the  Registrar's  abstract  does  not 
shew  a  suf&cient  title  also  a  written  statement  shewing  how 
the  apparent  defects  are  met. 
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Owing  to  the  simplicity  of  titles  under  oar  flystem  this 
obligation  is  often  waived  altogether  or  a  verbal  explanation 
merely  of  the  condition  of  the  title  is  accepted.  The  obliga- 
tion of  course  in  either  case  ranains  of  prodncing  pr<q[>er 
proof  that  the  vendor  has  in  fact  a  good  title. 

A  good  titie  is  shewn  if  although  the  vendor  is  not  in 
fact  the  registered  owner  he  is  entitled  to  compel  a  transfer 
to  him.  It  is  good  even  if  subject  to  encumbrances  even 
though  exceeding  the  purchase  price  provided  the  encum- 
brances is  compellable  to  take  his  money  by  the  time  a  good 
title  is  to  be  proved.  See  Williams  on  Vendor  and  Pur- 
chaser^  2nd  ed.,  pp.  164,  et  seq.,  and  Fry  on  Specific  Per- 
formance, 5th  ed.y  sec.  1385. 

When  the  time  for  completion  of  the  contract  by  trans- 
fer by  the  vendor  and  payment  of  the  purchase  money  by  the 
purchaser  arrives  both  must  be  ready  to  fulfil  these  mutual 
obligations  subject  I  think  to  this  that  in  a  proper  case  the 
purchaser  will  be  ordered  or  permitted  to  pay  his  money 
into  court  for  the  purpose  of  discharging  encumbrances 
against  the  land.  This,  I  think,  is  the  setUed  practice  of 
this  court.  If  either  is  not  ready  at  the  time  fixed  or  ap- 
pointed a  time  may  be  fixed  by  a  notice  to  the  other  fixing  a 
reasonable  time  for  completion  and  making  time  of  the  es- 
sence (Williams,  pp.  579;  1035-6)  on  non-compliance  vritfa 
which  the  party  giving  the  notice  may  call  the  contract  off. 

If  good  title  is  shewn  and  proved  within  the  rules  above 
stated  and  the  vendor  though  apparentiy  entitled  under  an 
enforceable  agreement  to  get  in  an  outotanding  interest  is 
resisted  in  the  enforcement  of  it>  the  vendor  is  entitied  to  a 
reasonable  time  within  which  to  procure  the  enforcement 
of  the  contract.  What  is  a  reasonable  time  in  such  a  case 
and  where  a  notice  making  time  of  the  essence  whether  the 
time  fixed  is  reasonable  are  questions  which  must  be  decided 
according  to  the  circumstances  of  each  case.  See  Fry,  sec. 
1368,  et  seq. 

It  is  admitted  that  the  plaintiff  was  not  the  registered 
owner  till  the  6th  January,  1914;  that  up  to  that  date  Cook 
was  the  registered  owner;  that  up  to  that  date  the  plaintifl 
was  in  default  in  respect  of  his  agreement  with  Cook;  that 
there  was  no  encumbrance  or  cloud  on  the  title. 

The  learned  judge  in  effect  finds  on  the  evidence — as  he 
could  scarcely  avoid  finding — that  before  the  defendants  at- 
tempted repudiation  of  the  agreement  the  plaintiff  and  Cook 
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htd  come  to  an  agreement  that  on  paym^it  of  a  certain  nun 
on  acoonnt  of  the  arrears  under  the  Cook  agreement  the 
plaintiff  should  have  time  for  the  payment  of  the  balance 
and  that  this  arrangement  was  carried  out  according  to  its 

j  terms  resulting  in  the  plaintiff   becoming    the    registered 

;  owner  on  the  6th  January,  1914.     It  is  contended  that  this 

agreement  was  not  binding  on  Cook  because  there  was  no 
consideration  for  it.  One  of  its  terms  was  the  payment 
down  of  $1,000  and  this  payment  was  made,  so  that  the 

L  agreement  was  a  concluded  agreement  not  a  mere  arrange- 

ment which  one  or  other  party  did  not  take  advantage  of. 
I  think  that  althoo^  a  greater  sum  was  in  fact  at  the  time 
in  arrear  there  was  %  consideration  for  the  agreem^it  in  the 
advantage  of  getting  an  inunediate  payment  of  part  of  those 

I  arrears,  no  part  of  which  probably  would   otherwise  have 

been  paid.  I  think  this  is  at  all  events  so  under  the  provi- 
sion of  the  Judicature  Act,  which  says :  ''  Part  performance 
of  an  obligation  either  before  or  after  a  breach  thereof  when 
expressly  accepted  by  the  creditor  as  satisfaction  or  rendered 
in  pursuance  of  an  agreement  for  that  purpose  though  with- 
out any  new  consideration  shall  be  held  to  extinguish  the 
obligation." 

The  plaintiff^  therefore,  in  my  opinion,  was  at  the  time 
of  the  attempted  repudiation  by  the  defendant  in  a  posi- 
tion to  shew  a  good  title,  that  is,  a  title  in  such  a  condition 
at  fliat  time  that  is  appeared  tbat  when  he  was  bound  to 
prove  a  good  title  he  could  do  so^ 

No  objection  is  taken  to  the  judgment  being  for  specific 
performance  in  the  usual  fotm  rathar  than  a  direct  order 
for  sale  to  realize  tiie  vendor's  lien. 

For  the  reasons  given  I  would  dismiss  the  appeal  with 
costs. 

Stuajit,.  J.: — ^I  think  this  appeal  should  be  dismissed 
with  costs.  The  defendants  default  arose  on  May  25th, 
1913,  when  he  failed  to  make  the  stipulated  payment  of 
$15,000  and  Interest.  The  plaintiff  did  not  become  in  de- 
fault to  his  vendor  until  4th  July,  1913,  when  he  failed  to 
make  a  payment  of  $5,333.33  and  interest.  On  3rd  Septem- 
ber, 1913,  the  plaintiff  issued  his  writ  and  on  24th  Decem- 
ber, 1913,  the  defendant  filed  a  defence  to  an  action,  caused 
by  his  default  of  May  25th,  1913,  wherein  he  raises  as  a 
defence  a  default  of  the  plaintiff  which  occurred  only  on 
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July  4thy  1913.    And  yet  the  agreement  between  the  plain- 
tiff and  the  defendant  contains  this  clanse: 

''  The  vendor  hereby  agrees  that  should  he  fail  to  make 
payment  of  the  sums  due  by  him-  in  respect  of  the  said 
lands  the  purchaser  shall  foe  entitled  to  pay  the  same  and 
shall  be  entitled  to  credit  under  this  agreement  for  all  sums 
so  paid/' 

This  shews  that  the  defendant  knew  of  the  existence  of 
the  plaintifPs  agre^nent  for  purchase  from  Cook,  the  re- 
gistered owner,  and  I  think  we  ought,  in  the  circumstances 
to  assume  either  that  he  was  acquainted  with  its  terms  or 
could  easily  have  ascertained  them  if  he  so  desired.  It  is 
a  case  in  which  the  defendant  is  seeking  to  get  an  advantage 
from  his  own  default  and  from  the  plaintiff's  complaisance. 
If  the  plaintiff  had  sued  promptly  on  the  26th  of  May,  no 
such  defence  as  is  now  suggested  could  possibly  have  beeii 
raised  by  the  defendant,  because  he  would  at  once  have  been 
met  with  the  objection  that  he  was  at  liberty  to  make  the 
payments  which  was  to  fall  due  to  Cook  on  July  4th,  and 
to  take  credit  for  it  upon  his  payment  to  the  plaintiff.  As 
the  matter  stands,  the  defendant  is  seeking  to  get  an  advan- 
tage which  could  have  come  to  him  only  by  his.  own  delay 
and  default  Inasmuch  as  there  is  now  in  fact  no  diffi- 
culty about  the  title,  I  do  not  think  the  defendant  should  be 
allowed  to  take  advantage  of  a  possible  difficulty  which  did 
not  exist  when  he  was  first  in  default,  which  he  could  him- 
self  without  costs  have  easily  prevented  from  ever  arising 
by  simply  paying  part  of  his  debt  to  the  plaintiff  in  a  man- 
ner permitted  to  him  by  the  agreement  and  whidi  has  now 
in  any  case  entirely  disappeared/ 

This  view  of  the  cause  rests  entirely  upon  the  defend- 
ant's knowledge  of  the  prior  agreement  and  the  stipulation 
in  regard  to  it.  The  position  might  be  otherwise,  if  he,  on 
December  24th  first  became  aware,  not  merely  by  the  default 
of  July  4th^  but  of  the  nature  of  the  plaintifPs  title.  In 
that  case,  however,  he  would  no  doubt  be  met  by  the  special 
agreement  between  Cook  and  the  plaintiff,  by  which  the 
plaintifPs  default  was,  to  say  the  least,  waived  by  Cook. 

Scott  and  Simmons,  JJ.,  concurred  with  Beck,  J. 

Appeal  dismissed. 
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DISTRICT  COUBT  OF  MOOSE  JAW. 

REX  EX  REL.  JERRAM  v.  GRBIG. 

Bail — Application  under  Sec.  698  of  Code — Order  Qrani- 
ing  Bail — Jurisdiction  of  Judge  Making  Order  to  Hear 
Application  to  Amend — Prisoner  Released  and  Re-ar- 
rested— Application  de  Novo — Justification  by  Bonds- 
men — Principles  Ooveming  the  Granting  of  Bail — 
Sufficiency  of  Sureties — By  Whom  Determined — Prac- 
tice— No  Jail  in  District— Prisoner  Committed  to  Pro- 
vincial Jail — Jurisdiction  over  Prisoner  under  Sec.  698, 

A  jud^e  who  makes  an  order  grantinir  bail  has  no  Jurisdiction 
to  amend  or  yary  the  said  order. 

A  judge  who  makes  an  'order  granting;  bail  under  which  the 
prisoner  is  released  and  re-arrested  has  jurisdiction  to  entertain 
an  application  de  novo  for  an  order  for  bail. 

Upon  an  application  for  an  order  for  bail  under  sec.  096  of 
the  Code,  it  is  for  the  court,  and  the  court  alone,  to  decide  the 
qnestion  of  the  sufficiency  of  the  sureties  where  the  counsel  for 
the  Crown   and   the  counsel  for  the  prisoner  cannot   agree. 

The  l)ondsmen   of  the  person   in   custody    must  justify. 

Where  there  Is  no  jail  within  the  district  a  prisoner  is  com- 
mitted for  trial  and  the  prisoner  is  confii\ed  in  the  common  Jail  for 
the  whole  province,  the  judge  by  whose  order  the  prisoner  was  con- 
fined has  such  constructlye  possession  of  the  prisoner  as  to  giye 
him  jurisdiction  to  grant  baH  under  sec.  608  of  the  Code,  giving 
jurisdiction  to  grant  bail  to  any  Judge  of  a  superior  or  county 
court  having  jurisdiction  in  the  district  or  county  within  the  limits 
of  which  the  accused  is  confined. 

An  application  for  bail. 

C.  E.  Armstrong,  for  the  Crown. 
A.  W,  Routledge,  for  the  prisoner. 
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OusBLEY,  Di8T.Ct.J.  : — ^This  is  an  application  for  bail. 
On  the  16th  day  of  December  the  prisoner  was  committed 
for  trial  by  W.  H.  B.  Spotton,  Esq.^  acting  Police  Magis- 
trate for  the  city  of  Moose  Jaw^  for  an  offence  against  sec. 
396  of  the  Criminal  Code  for  having  sold  a  C.  P.  K.  con-, 
tract  covering  lots  33  and  34  of  the  plan  of  the  town  of  As- 
siniboia,  the  property  of  one  C.  F.  Jerram.    On  the  same  day 
that  he  was  committed  the  accused  appeared  before  me  and 
was  arraigned  for  election,  and    elected   to   be    tried  by  a 
judge  and  jury  and  was  remanded  by  me  to  jail.     Counsel 
for  the  prisoner  obtained  an  order  for  bail.    This  order  was 
drawn  up  by  himself  and  while  not  actually  consenting  to 
the  order,  the  Crown  Prosecutor,  who  was  present  at    the 
time  of  the  application,  suggested  certain  alterations  in  the 
order  and  made  no  objection  whatever  to  any  of  its  terms. 
The  order  for  bail  provides  that  the  prisoner  shall  enter 
into  a  recognizance  himself  in  the  sum  of  $2,000  and  two 
sureties  in  the  sum  of  $1,000  each,  ''who  shall  justify  ac- 
ceptably to  the  agent    of    the    Attorney-General."     These 
words  were  written  in  in  ink  by  connsel  for  the  prisoner. 
After  the  order  for  bail  was  made  the  prisoner  was  taken 
to  Begina  and  subsequently  was  released,  bail  having  been 
furnished.     He  was,  however,  re-arrested  on  the  same  war- 
rant, the  grounds  being  that  the  warrant  of  deliverance  of 
the  prisoner  was  signed  by  one  justice  only  and  not  by  two 
justices. 

Upon  his  re-arrest  counsel  for  the  prisoner  moved  before 
me  to  strike  out  from  the  order  for  bail  the  following 
words,  "who  shall  justify  acceptably  to  the  agent  of  the 
Attorney-General.**  On  the  return  of  the  motion  counsel 
for  the  Crown  objected  that  I  had  no  jurisdiction  to  amend 
my  order  unless  with  the  consent  of  the  Crovm,  which  con- 
sent the  Crown  refused  to  give.  In  this  contention  counsel 
for  the  Crown  is  quite  right  that  I  have  no  power  to  amend 
my  order.  Apart  from  the  fact  that  the  objectionable 
words  in  the  order  for  bail  were  interlined  or  written  in  by 
counsel  for  the  prisoner  himself,  it  seems  to  tne  that,  unless 
some  auithority  can  be  shewn  to  me  whereby  T  could  vary 
the  order  on  application,  I  have  no  jurisdiction,  once  an 
order  for  bail  has  been  given,  to  amend  or  vary  it.  I  am 
of  opinion,  however,  that  since  the  order  for  bail  was  made 
and  it  has  been  acted  upon,  the  prisoner  released  from  cus- 
todv  but  re-arrested,  that  counsel  for  the  prisoner  has  the 
right  to  apply  to  me  de  novo  for  an  order  for  bail. 
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I  may  say  here  that  if  I  had  jurisdiction  to  amend  or 
vary  the  order  made  1  would  have  no  hesitation  whatever 
in  striking  out  of  the  order  the  words  complained  of.  These 
words,  it  seems  to  me,  practically  delegate  to  the  Crown  the 
duty  of  the  court  to  stand  between  the  Crown  and  the  pri- 
soner. I  think  it  needs  only  a  statement  of  the  proposition 
to  shew  how  unfair  and  unjust  it  would  be  for  prisoners 
confined  in  jail  to  only  obtain  their  liberty  on  furnishing 
bail  which  would  be  acceptable  to  the  party  who  is  opposing 
their  release.  I  was  informed  that  the  practice  in  Begina 
was  that  on  applications  for  bail  the  matter  of  the  suffi- 
ciency of  bail  was  delegated  or  left  to  the  agent  of  the  At- 
tome3rv6eneral.  I  cannot  conceive  that  this  is  so  and  I  am 
quite  sure  that  what  is  done  there  is  the  same  as  the  prac- 
tice that  I  have  adopted  here,  namely,  that  on  the  making 
of  an  order  for  bail  the  judge  informs  counsel  for  the 
Crown  and  for  the  prisoner  that  if  they  cannot  agree  as  to 
the  sureties,  to  apply  to  the  court  and  the  court  will  decide 
the  matter  of  the  sufficiency  of  the  sureties. 

Mr.  Boutledge,  for  the  prisoner,  contended  that  the  ques- 
tion of  the  sufficiency  of  bail  was  a  matter  for  the  magis- 
trate alone  and  not  for  the  court.  Mr.  Armstrong,  the  coun- 
sel for  the  Crown,  contended  that  if  the  matter  of  the  suf- 
ficiency of  bail  was  not  for  the  agent  of  the  Attorney-Gen- 
eral, at  least  it  was  a  matter  for  the  court  alone  and  not 
for  the  magistrate  who  might  take  the  formal  bail.  I  can- 
not accede  to  Mr.  Boutledge^s  proposition  that  the  matter 
of  the  sufficiency  of  bail  is  for  the  magistrate,  as  I  am  clearly 
of  opinion  that,  under  the  section  of  the  Code  under  which 
the  application  is  made,  that  the  duties  of  the  magistrate 
under  that  section  are  purely  ministerial  and  that  when  the 
section  directs  ''That  the  accused  be  admitted  to  bail  on 
entering  into  a  recognizance  with  sufficient  sureties  before 
two  justices  in  such  amount  as  the  judge  directs  and  there- 
upon the  justices  shall  issue  a  warrant  of  deliverance  as 
hereinafter  provided,"  that  the  justices  have  no  judicial 
duties  to  perform,  whatever,  and  are  merely  acting  in  a  min- 
isterial capacity  to  carry  out  the  order  of  the  court. 

This,  of  course,  does  not  apply  to  cases  where  the  jus- 
tices under  the  CTode  have  the  power  to  grant  bail,  because 
in  granting  bail  in  those  cases  they  are  acting  judicially.  T 
do  not  see  how  it  can  be  contended  that  section  698  of  the 
Code  under  which  the  order  for  bail  was  applied  for  in  this 
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ZDfttter  that  the  justices  are  the  parties  who  pass  upon  the 
sufficiency  of  the  sureties  offered.  Section  698  reads  as  fol- 
lows: 

^'  In  case  of  an  offence  other  than  treason  or  an  offence 
punishable  with  death  or  an  offence  under  part  4  of  this 
Act  where  the  accused  has  been  finally  committed  as  herein 
provided  any  judge  of  any  superior  or  county  court  having 
jurisdiction  in  the  district  or  county  within  the  limits  of 
which  the  accused  is  confined  may,  in  his  discretion,  on  ap- 
plication made  to  him  for  that  purpose,  order  the  accused  " 
to  be  admitted  to  bail  on  entering  into  a  recognizance  with 
sufficient  sureties  before  two  justices  in  such  amount  as  the 
judge  directs,  and  thereupon  the  judges  shall  issue  a  war- 
rant of  deliverance  as  hereina^r  provided  and  shall  attach 
thereto  the  order  of  the  judge  directing  the  admitting  of 
the  accused  to  bail/* 

The  accused  having  been  committed  for  trial  the  justices 
have  no  power  to  grant  bail.  The  matter  of  the  sufficiency 
of  the  sureties  is  a  noatter  for  the  judge  who  grants  the  bail. 

Upon  an  application  for  bail  it  has  been  laid  down  that 
the  proper  test  as  to  whether  bail  should  be  granted  or  re- 
fused is  whether  it  is  probable  that  the  party  will  appear  to 
take  his  trial.  See  Be  Bobinson,  23  L.  J.  Q.  B.  286 ;  B.  v. 
Scaife,  10  L.  J.  M.  C.  144.  'Archbold's  Criminal  Pleadings, 
24th  edition,  p.  112,  8a3n6  the  test  should  be  applied  by 
reference  to  the  following  considerations: — 

"  1.  The  nature  of  the  accusation.  B.  v.  Baronet,  1  E. 
&  B.  1 ;  B.  V.  Butler,  14  Cox's  Criminal  Cases,  530. 

"  2.  The  nature  of  the  evidence  in  support  of  the  accusa- 
tion (Be  Bobinson,  supm).    B.  v.  McCormack,  17  Ir.  C.  L. 

B.  411. 

"  3.  The  severity  of  the  punishment  which  conviction 
will  entail  (Be  Bobinson,  supra).  The  character  or  be- 
haviour of  the  accused  is  said  to  be  irrelevant. 

"  4.  Whether  the  sureties  are  independent  or  indemnified 
bjfi  the  accused.    B.  v.  Butler,  8  L.  B.  Irish  39,  14  Cox's  C. 

C.  530 ;  Herman  v.  Jeuchner,  15  Q.  B.  D.  561 ;  B.  v.  Porter, 
[1910]  1  K.  B.  369." 

Archbold,  at  p.  112,  has  the  following:  "The  bail 
must  be  of  ability  sufficient  to  answer  for  the  sum  in  which 
they  are  bound.  2  Hawke,  ch.  15,  sec.  4.  They  are  usually 
householders  but  it  is  for  the  magistrate  or  judge  to  act 
upon  his  discretion  as  to  the  sufficiency  of  bail ;  B.  v.  Saun- 
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ders,  2  Cox  249;  1  Bums,  J.,  Bail,  373,  30th  edition;  1 
Ghitty  Crimuial  L.,  99;  and  the  proposed  bail  may  be 
examined  on  oath  as  to  his  means  though  in  criminal  cases 
justification  of  bail  is  said  not  to  be  essential.  R.  v.  Hall, 
2  W.  Bl.  1110;  1  Chitty  Criminal  Law,  100;  but  see  Short  & 
Hellor's  Criminal  Practice,  second  edition,  287/^  The  prac- 
tice in  Saskatchewan  has  been  almost  universally  to  require 
the  sureties  to  justifyi  and  I  adopt  therefore  the  practice  as 
]aid  down  by  Short  &  Mellor's  Criminal  Practice,  and  hold 
that  although  it  may  be  in  the  discretion  of  the  judge  or 
magistrate,  unless  the  bail  is  personally  known  to  the  judge 
or  magistrate  granting  the  order,  that  the  bondsmen  of  the 
person  in  custody  should  justify.  It  is  further  laid  down  that 
the  court  or  magistrate  may  at  discretion  order  that  reason- 
able notice  may  be  given  to  the  prosecutor  and  the  police 
to  enable  him  or  them  to  enquire  or  to  object  as  to  the  suf- 
ficiency of  the  bail. 

It  seems  clear  to  me,  in  view  of  this  statement  of  the 
law  that  upon  an  application  for  bail  to  a  judge  or  nuigis- 
trate  that  the  practice  is  for  the  aocused  to  submit  the 
names  of  his  sureties  and  their  residence  and  occupation  and 
for  the  judge  or  magistrate  in  his  discretion  to  give  leave 
to  the  prosecutor  for  the  Crown  to  make  inquiries  as  to 
whether  the  proposed  sureties  have  sufficient  means  to  sat- 
isfy the  amount  in  which  they  are  to  be  bound  and  that  af- 
ter inquiries  have  been  made  and  the  parties  heard  the 
judge  or  magistrate  thereupon  decides  as  to  whether  or  not 
the  bondsmen  offered  by  the  prisoner  are  sufficient. 

It  will  be  noticed  that  section  698  gives  jurisdiction  to 
"any  judge  of  any  superior  or  county  court  having  juris- 
diction in  the  district  or  county  within  the  limits  of  which 
the  accused  is  confined  "  to  grant  bail.  Mr.  Armstrong  ob- 
jected that  as  the  prisoner  was  confined  in  the  common  jail 
at  Begina  that  I  had  no  jurisdiction  over  his  person  as  my 
district  did  not  include  the  district  or  county  within  the 
limits  of  which  the  accused  was  confined.  I  am  of  opinion,  how- 
ever, that  I  have  jurisdiction  over  the  person  of  the  accused. 
Where  there  is  a  common  jail  for  the  whole  province  and  the 
prisoner  is  confined  in  such  common  jail,  I  think  that  the 
judge  granting  bail  has  such  constructive  possession  as  will 
give  him  jurisdiction  to  make  the  order.  Where,  owing  to  the 
lack  of  a  jail  in  the  district  in  which  a  prisoner  has  been 
committed  for  trial,  there  is  no  place  where  prisoners  who 
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are  committed  for  safe  keeping  to  await  their  trial  can  be 
confined  and  prisoners  are  sent  to  Begina  for  safe  keeping. 
I  am  of  opinion  that  the  magistrates  or  judges  of  the  dif- 
ferent districts  by  whose  order  the  prisoner  is  confined  in 
the  common  jail  at  Begina  have  such  constructive  posses- 
sion of  the  prisoners  as  would  give  them  jurisdiction  over 
such  prisoners  and  it  is  to  be  assumed  that  the  confinement 
at  Segina  is  a  confinement  within  the  district  of  the  magis- 
trate or  judge  granting  the  order  for  bail. 

By  section  3  of  chapter  67  of  the  Bevised  Statutes  of 
Saskatchewan,  being  an  Act  Bespecting  Jails  and  Prisons, 
it  is  enacted  that  "until  otherwise  provided  by  competent 
authority  the  buildings  and  premises  now  in  use  or  hitherto 
claimed  to  be  common  jails  in  Saskatchewan  shall  continue 
to  be  the  common  jails  of  the  Province.'*  I  think  I  can  give 
no  other  reading  of  the  words  "  Common  Jails  in  Saskatche- 
wan," than  meaning  jails  common  to  all  the  different  dis- 
tricts in  the  province  and  that  the  prisoner  here  being  con- 
fined in  the  common  jail  at  Begina  is  within  the  epirit  of 
section  698  of  the  Code  confined  in  the  common  jail  for  the 
Judicial  District  of  Moose  Jaw,  and  within  the  limits  of 
this  Judicial  District. 


SASKATCHEWAN. 

Wood,  Dist.Ct.J.  November  10th,  1914. 

district  court  of  weyburn. 

JOHNSON  V.   COLE. 

Animuls  —  Lien  Note  on  Mare  —  Natural  Increase  —  Pur- 
chooser  a  Dealer  in  Live  Stock— Bona  Fide  Mortgagee  in 
Ordinary  Course  of  Business— Ownership — Head-note  in 
Case  Threshing  Machine  Co.  v.  Oouley  Corrected. 

A  lien  note  upon  a  mare  does  not  include  the  increase  beyond 
the  time  which  it  is  necessary  for  the  colt  to  follow  the  mare  for 
nurture  in  the  absence  of  express  provision. 

A  mortgagee  of  a  colt,  the  natural  increase  of  a  mare,  for  value 
and  without  notice,  who  acquires  his  mortgage  from  a  dealer  in 
live  stock  in  the  ordinary  course  of  business,  obtains  a  good  title 
to  the  colt  against  the  vendor  of  the  mare  who  held  a  lien  note 
thereon  from  the  mortgagor. 

Case  Threihing  Machine  Co.  v.  Oouley,  29  W.  L.  R.  811.  fol- 
lowed. 


1914]  J0BN90N  v.  COLE,  291 

N.B.— The  word  'or'  in  the  first  line  of  the  head-note  of  the 
Utter  case  should  read  'of  and  the  words  *  until  they  no  long;er 
■eed  the  nurture  of  tbeir  mother;  in  order  tliat  the  mortgage  cover 
the  increase  beyond  thi^  time  there  must  be  express  provision/  should 
be  added  to  the  first  paragraph  of  the  said  head-note. 

H.  X.  Morphy,  for  plaintiff. 
W.  E.  Knowles,  for  defendant. 

Wood,  Dist.Ct. J. :— On  March  16th,  1912,  one  William 
Sangster  purchased  from  the  plaintiff  a  mare,  and  gave  the 
plaintiff  a  lien  note  to  secure  the  purchase  price  of  $340. 
The  lien  note  is  expressed  to  be  given  for  "  one  white-faced 
mare,  10  yiears,  in  foal."  It  was  in  the  usual  form,  and 
there  was  no  expressed  provision  that  it  would  cover  the 
natural  increase  of  the  mare. 

The  lien  note  having  not  been  paid,  the  plaintiff  re- 
possessed the  mare.  It  does  not  appear  when  the  mare  was 
taken  by  the  plaintiff,  but  the  lien  note  was  paya'ble  on 
November  1st,  1912,  so  it  would  be  some  time  subsequent 
to  this  date.  The  mare  had  a  mare  colt  in  May,  1912.  The 
plaintiff's  own  evidence  is  that  when  he  took  the  mare,  he 
told  Sangster  that  he  might  keep  the  colt,  if  he  would  pay 
the  note,  upon  which  he  agreed  to  credit  $200  as  the  value 
of  the  mare  which  he  had  repossessed.  It  was  strongly  urged 
that  this  permission  to  keep  the  colt  on  the  terms  mentioned 
operated  as  a  waiver  of  any  rights  the  plaintiff  may  have 
had  to  the  colt  under  the  lien  note,  at  least  as  against  sub- 
sequent purchasers  or  mortgagees.  T  think  there  is  a  great 
deal  in  this  contention. 

On  March  18th,  1913,  Sangster  mortgaged  to  the  de- 
fendant a  very  considerable  number  of  horses  and  cattle, 
and  among  them  the  colt  in  question.  About  February  Ist, 
1914,  the  plaintiff  took  the  colt,  claiming  it  under  his  lien 
note.  Shortly  after  this  (in  fact  in  the  same  month),  when 
the  defendant  became  aware  of  the  plaintiff's  action,  he  went 
to  the  latter's  place,  and  seized  the  colt  under  his  mortgage. 
The  plaintiff  then  brought  this  action  to  recover  the  colt  or 
its  value,  claiming  it  as  being  his  property  under  the  lien 
note. 

I  have  already  pointed  out  that  I  think  there  is  a  great 
deal  in  the  contention  that  the  plaintiff  waived  any  rights 
he  may  have  had  to  this  colt  by  not  seizing  it  at  the  time 
he  seized  the  mare,  and  by  his  agreement  with  Sangster  that 


292  ^^^  WE8TBRN  LAW  REPORTER,  [vOL.  30 

he  might  keep  it,  if  he  would  pay  the  note.  It  seems  to  me 
veiy  undesirable  that  jseizures  under  lien  notes  should  be 
made  piecemeal.  Apart  from  this^  the  ^luestion  arises  as  to 
the  ownership  of  the  colt  as  a  foal  of  the  mare  included  in 
the  lien  note.  In  Case  Threshing  Machine  Company  v. 
Gouley,  29  W.  L.  R.811,  I  have  recently  held  that  a  mort- 
gage of  a  mare  would  include  her  foal,  in  any  event,  until 
it  was  no  longer  nurtured  by  the  mother,  and  this  apart  from 
any  express  provision  to  that  effect.  In  that  case,  I  further 
expressed  the  opinion  that,  where  the  mortgage  of  mare  ex 
pressly  included  the  natural  increase,  such  increase  might 
come  under  the  mortgage,  even  if  the  foals  had  left  their 
mothers,  so  long  as  they  could  certainly  be  identified  as  the 
offspring  of  the  mortgaged  mares.  I  cannot  see  any  distinc- 
tion in  this  respect  between  a  chattel  mortgage  and  a  lien 
note,  because  the  question  is  really  one  entirely  of  owner- 
ship. I  am  not  prepared  to  go  that  far,  however,  where 
there  is  no  express  provision  of  the  kind.  In  Barron  & 
O'Brien,  Mortgages  &  Bills  of  Sale,  1914  Edition,  page  35, 
the  opinion  is  expressed  that  it  is  "doubtful  if  a  mortgage 
of  a  cow  would  cover  her  calf  beyond  the  time  during  which 
it  is  necessary  for  the  calf  to  follow  the  cow  for  nurture, 
and  there  seems  to  be  a  limit  in  point  of  time  where  a  mort- 
gage of  animals  will  cover  the  increase,  unless  the  mortgage 
covers  such  increase  by  expressed  terms." 

I  am  in  entire  agreement  with  this  doubt,  and  am  pre- 
pared to  hold  that  whether  or  not  a  mortgage  or  a  lien  note 
(as  in  this  case)  extends  to  and  includes  the  increase  of 
mortgaged  mares  beyond  the  time  during  which  it  is  neces- 
sary for  the  colt  to  follow  the  mare  for  nurture,  depends 
upon  whether  or  not  there  is  an  express  provision  to  this 
effect  in  the  instrument.  In  the  case  at  bar,  it  is  not  dis- 
puted thrft  the  colt  in  question  had  left  its  mother  long 
before  the  plaintiff  seized  it  under  the  lien  note  on  the 
mother,  and  I  think  it  is  equally  certain  that  the  colt  had 
left  its  mother  at  the  time  when  Sangster  mortgaged  it  to 
the  defendant.  In  the  lien  note,  there  was  no  provision  that 
the  natural  increase  of  the  marc  was  intended  to  be  included 
in  the  lien;  while,  therefore,  I  would  be  prepared  to  hold 
that  the  lien  note  did  include  the  colt  while  it  was  following 
its  mother  for  nurture,  I  also  hold  that,  in  the  absence  of 
express  provision,  the  colt  would  not  come  under  the  opera- 
tion of  the  lien  note  after  it  had  left  its  mother,  and  that 
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the  defendant  would,  therefore,  be  entitled  to  it  under  Ins 
mortgage  as  against  the  plaintiff. 

There  is  another  ground  not  raised  at  the  trial,  upon 
which  I  think  the  defendant  would  be  entitled  to  succeed. 
Sangster  seems  to  have  been  the  owner  of  a  very  consider- 
able number  of  horses  and  other  animals,  and  could,  there- 
fore, be  considered  as  being  engaged  in  the  livestock  busi- 
ness. Under  all  the  circumstances  of  this  case,  I  think  that 
Sangster  gave  the  mortgage  on  this  colt  in  the  ordinary 
course  of  his  business,  and  that  the  defendant  was  a  bona 
fide  mortgagee  for  value  and  without  notice  of  the  plaintiff's 
lien  note,  and  was,  therefore,  entitled  to  the  colt  on  this 
ground  as  against  the  plaintiff. 

There  will  be  judgment  for  the  defendant,  dismissing 
plaintiff's  action  with  costs,  and  declaring  as  against  the 
plaintiff  that  the  defendant  is  entitled  to  the  colt  in  ques- 
tion  under  his  mortgage. 


SASKATCHEWAN. 

Wood,  Dist.Ct.J.  Novbmbeb  10th,  1914. 

district  court  of  weyburn. 

INTERNATIONAL   HARVESTER   CO.   OP  AMERICA 

V.  LEESON. 

Lien  Notes — Action  on — Non-suit — Subsequent  Action — 
Different  Plaintiff — Res  Judicata  —  Evidence  —  Burden 
of  Proof — Non-Delivery  and  Payment — Warranty  as  to 
Fitness  of  Plow  for  Particular  Purpose. 

The  execation  of  a  lien  note  implies  a  complete  sale  transaction 
at  or  before  its  ezecntion  unless  the  contrail  appears  from  the 
instrument.  fRierefore,  in  an  action  on  a  lien  note  given  as  security 
for  the  purchase  price  of  Roods,  non-delivery  and  payment  are  de- 
fences, and,  as  such,  must  be  pleaded  and  proved  by  the  defendant. 

In  an  action  brought  by  the  International  Harvester  Company 
of  Canada  on  certain  lien  notes  made  in  favour  of  the  International 
Harvester  Company  of  America,  which  was  shewn  to  be  a  separate 
company,  the  plaintiff  was  non-suited  on  the  ground  that  there  was 
no  assignment  pleaded,  and  no  attempt  to  prove  one,  to  the  former 
company.  Held,  that  the  defence  of  reg  judioaia  was  not  good  in  a 
iubaequent  action  brought  upon  the  same  notes  against  the  sam^ 
defendant  by  the  International  Harvester  Company  of  America,  on 
the  ground  that  the  two  actions  were  not  between  the  same  parties. 
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Action  upon  lien  notes  given  by  the  defendant  to  the 
plaintiff  company  to  secure  the  purchase  price  of  farm  im- 
plements. 

J.  S.  Bankin^  for  the  plaintiff. 
H.  M.  Allan,  for  the  defendant. 

Wood,  Dist.Ct.J.  : — The  plaintiff  proved  the  lien  notes 
and  rested  its  case,  after  putting  in  certain  portions  of  the 
defendant's  examination,  for  discovery,  in  which  the  defend- 
ant admitted  that  he  purchased  the  machinery  referred  to 
in  the  lien  notes  from  the  plaintiff  company  and  gave  the 
notes  in  question. 

Defendant's  counsel  applied  for  a  non-suit  on  the  follow- 
ing grounds: — 

(1)  That  consideration  for  the  lien  notes  had  not  been 
proven,  that  is,  the  actual  delivery  of  the  implements  re- 
ferred to  therein;  and 

(8)  That  non-payment  had  not  been  proven. 

I  reserved  the  question  of  a  non-suit,  and  proceeded  with 
the  trial. 

Even  if  it  were  necessary  for  the  plaintiff  to  prove  the 
delivery  of  the  implements  to  secure  the  purchase-price  for 
which  the  lien  notes  were  given,  I  am  of  the  opinion  that 
such  delivery  is  sufficiently  proved  by  the  evidence  of  the 
defendant,  who  admits  having  purchased  them.  In  any 
case,  in  my  view,  actual  delivery  of  the  goods  need  not  be 
proved  where  the  action  is  on  a  lien  note  given  as  security 
for  the  purchase  price  of  the  goods,  any  more  than  such  de- 
livery would  require  to  be  proved  if  the-purchase  price  were 
secured  by  a  promissory  note.  If  the  action  were  for  goods 
sold  and  delivered,  it  would  be  a  different  matter,  because 
delivery  would  be  a  necessary  part  of  the  completed  sale. 
Unless  there  is  something  in  the  instrument  to  the  contrary, 
I  am  of  the  opinion  that  the  execution  of  the  lien  note  im- 
plies a  complete  sale  transaction  at  or  before  its  execution. 
In  that  case,  non-delivery  would  be  a  matter  of  defence,  like 
fraud  or  any  other  ground  upon  which  a  written  agreement 
might  be  avoided.  I  am,  therefore,  of  the  opinion  that  non- 
paypnent  is  not  part  of  the  plaintiff's  case,  but  that  payment 
is  a  matter  of  defence  to  be  pleaded  and  proved  by  the  de- 
fendant. Rules  of  Court  155  (English  rule  211) ;  Phipson 
on  Evidence,  5th  ed.,  p.  24,  under  the  heading  "  Rebuttable 
Presumptions.'' 
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Among  the  defences  raised  by  the  defendant  was  that  of 
res  judicata.  This  plea  was  based  on  a  judgment  in  a 
former  action  against  this  defendant  in  respect  to  the  same 
lien  notes  which  are  in  question  here  in  which  the  Inter- 
national Harvester  Company  of  Canada  was  the  plaintiff. 
In  that  action,  I  non-suited  the  plaintiff  company  on  the 
ground  that  it  had  no  right  of  action  on  the  lien  notes  sued 
on,  they  being  made  in  favour  of  the  International  Har- 
vester Company  of  America.  In  that  action,  no  assignment 
to  the  International  Harvester  Company  of  Canada,  which 
was  shewn  to  be  a  separate  company,  was  pleaded,  and  no 
attempt  was  made  to  prove  assignment.  I  am  of  the  opinion 
that  I  cannot  give  effect  to  that  defence.  In  order  to  do  so, 
I  would,  in  my  opinion,  be  obliged  to  find,  not  only  that 
the  judgment  was  in  respect  to  the  same  subject  matter,  but 
that  it  had  been  decided  between  the  same  parties.  In  13 
Halsbury's  Laws  of  England,  at  p.  332,  paragraph  465,  the 
following  statement  of  the  law  is  made:  '^In  order  that  a 
defence  of  res  judicata  may  succeed,  it  is  necessary  to  shew 
not  only  that  the  cause  of  action  was  the  same,  but  also  that 
the  plaintiff  has  had  an  opportunity  of  recovering,  and  but 
for  his  own  fault  might  have  recovered  in  the  first  action 
that  which  he  seeks  to  recover  in  the  second.  The  plea  of 
res  judicata  murt  shew  either  an  actual  merger  or  that  the 
same  point  has  been  actually  decided  between  the  same 
parties.*' 

The  International  Harvester  Company  of  Canada  and 
the  plaintiff  company  are  two  separate  and  distinct  corporate 
bodies.  The  former  may  and  possibly  has  largely  taken  over 
the  Canadian  business  of  the  plaintiff  company,  but  if  that 
is  so,  there  is  no  definite  evidence  before  me  to  that  effect, 
while  there  is  evidence  that  business  is  still  carried  on  under 
the  name  of  the  plaintiff  company. 

In  13  Halsbury's  Laws  of  England,  at  p.  343,  sec.  478, 
the  law  of  estoppel  by  judgment  is  further  set  out:  "A 
judgment  inter  partes  raises  an  estoppel  only  against  the 
parties  to  the  proceedings  in  which  it  is  given  and  their 
privities,  i.e.,  those  claiming  or  deriving  title  under  them. 
As  against  all  other  persons,  it  is  res  inter  alios  acta,  and 
with  certain  exceptions,  though  conclusive  of  the  fact  that 
the  judgment  was  obtained  and  of  all  its  terms,  is  not  even 
admissible  evidence  of  the  facts  established  by  it." 
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I  think  that  these  two  references  effectually  dispose  of 
the  defence  of  estoppel.  I^  therefore,  hold  that  the  plaintiff 
companji  is  not  estopped  from  suing  on  these  lien  notes  hy 
my  former  judgment  dismissing  the  action  of  the  Inter- 
national Harvester  Company  of  Canada  in  respect  of  the 
same  lien  notes. 

The  only  remaining  defence  is  that  the  defendant  made 
known  the  purpose  for  which  he  required  the  plow  (one  of 
the  implements  purchased) ;  that  the  defendant  relied  solely 
upon  the  representations  of  the  plaintiff  company's  agent 
that  it  was  fit  for  the  purpose  for  which  he  required  it,  and 
that  it  was  not  fit  for  the  said  purpose. 

It  seems  to  me  that  a  plow  cannot  be  otherwise  than  fit 
for  the  purpose  for  which  it  is  intended,  unless  it  is  useless 
owing  to  defective  material  or  construction,  and  that  no 
farmer  who  knew  his  business  could  be  very  seriously  mis- 
led by  any  misrepresentation  regarding  it.  Warranties  re- 
garding its  capacity  could  scarcely  be  on  the  same  footing 
as  those  made  respecting  engines  or  other  complicated  farm- 
ing machinery^  I  am  satisfied,  however,  that  if  the  defend- 
ant was  unable  to  raise  the  shears  at  times  sufficiently  out 
of  the  ground,  as  he  states,  it  was  not  due  to  any  defect  in 
the  construction  of  the  plow,  but  to  the  inexperience  of  the 
defendant  in  the  use  of  this  particular  kind  of  plow.  He 
says  he  had  never  used  any  of  this  make  before,  and  there 
was  other  evidence  that  there  was  really  nothing  wrong 
with  it.  Defendant  took  it  back  about  a  month  after  he  had 
purchased  it,  and,  after  successfully  plowing  a  considerable 
quantity  of  ground,  placed  it  in  the  agent's  yard  at  For- 
ward. I  can  find  no  justification  for  his  having  done  so, 
and  there  is  nothing  to  shew  that  the  plaintiff  company  at 
any  time  acquiesced  in  its  return.  I  dare  say  that  the  de- 
fendant is  at  liberty  to  take  the  plow  away  at  any  time  he 
desires.  Plaintiff  company,  in  my  view,  never  in  any  way 
exercised  its  rights  of  repossessing  the  plow,  nor  was  any- 
thing done  inconsistent  with  the  defendant's  right  to  it. 
Indeed,  on  December  27th,  1911,  months  after  the  defendant 
placed  it  in  the  plaintiff  company's  yard  at  Forward,  he 
wrote  the  agent  a  letter  which  was  put  in  at  the  trial,  in 
which  he  merely  complained  as  to  the  due  dates  of  one  of 
the  lien  notes.  In  that  letter,  he  says:  "Your  agent  at 
Forward  deceived  me  when  the  notes  were  drawn  up.  There 
was  to  be  one  for  the  fall  in  1911,  and  one  for  1912.    When 
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I  had  the  money  to  pay  for  the  first  note,  I  found  out  they 
were  both  due  at  the  same  time,  so  I  used  the  money  my- 
self for  clothing.  I  am  not  thtedhed  yet^  and  very  few  of 
my  neighbours,  but  I  hope  to  give  you  the  money  by  March, 
if  nothing  happens.  If  I  cannot  get  threshed  by  then,  I 
will  get  it  from  the  bank  for  you."  There  is  no  word  here 
to  the  effect  that  the  plow  would  not  work  satisfactorily,  or 
that  the  defendant  had  been  misled  by  any  misrepresenta- 
tions as  to  the  work  the  plow  would  do,  or  that  the  defend- 
ant refused  to  accept  the  plow,  and  so  repudiated  the  agree- 
ment. I  cannot  conclude,  therefore,  that  the  defendant  can 
avoid  his  contract  on  this  ground. 

There  will,  therefore,  be  judgment  for  the  plaintiff  com- 
pany for  the  amount  of  its  claim  and  costs. 


KAiriTOBA. 

Mbtoalfb,  J.  December  11th,  1914. 

CHAMBERS. 

STEPHENSON  V.  COWAN. 

Municipal  Corporations — Local  Option  By-law — Injunction 
io  Prevent  Submission  to  Electors — Right  of  Individual 
Ratepayer  to  —  Matter  Affecting  Pvblic  Generally — • 
Special  Damage — Insincerity  of  Motion — Practice — At- 
tomey-Oeneral  Not  a  Necessary  Party — Defective  Affi-- 
davit  of  Execution  of  Petition. 

The  Attorney -General  is  not  a  necessary  party  upon  a  motion 
for  an  interim  injanction  brought  by  a  ratepayer  and  made  on  his 
own  behalf  and  on  behalf  of  all  the  other  ratepayers  to  prevent  the 
ConncH  from  submitting  a  local  option  by-law  to  the  electors. 

Shrimpton  v.  Winnipeg,  13  M.  R.  210;  Davi$  v.  Winnipeg,  24 
H.  R.  480:  referred  to. 

If  the  property  or  fands  of  a  municipal  corporation  be  iUegally 
or  wrongfully  interfered  with,  or  its  powers  be  misused,  and  the 
officers  of  the  corporation  are  parties  to  the  wrong  or  will  not  dis- 
charge their  duty,  any  inhabitant,  and  particularly  a  taxable  inhabit- 
ant hfla  a  right  to  take  proceedings  on  behalf  of  himself  and  others 
similarly  situated  to  prevent  or  avoid  the  illegal  or  wrongful  actii. 

An  interim  injunction  will  not  be  granted  to  an  individual 
ratepayer  preventing  a  council  from  submitting  a  local  option  bjc-law 
where  the  said  ratepayer  suflfers  no  ftpecial  damage  and  the  court 
is  of  the  opinion  that  the  real  object  of  the  motion  is  to  prevent  the 
electors   from  voting  upon  the  by-law^ 


296  ^^^^  WE8TERN  LAW  REPORTED.  [you  30 

All  application  by,  a  ratepayer  of  the  Mimieipality  of 
Louise  for  an  interim  injunction  to  prevent  the  Council  of 
the  said  municipality  from  submitting  a  local  option  by-law 
to  the  electors. 

F.  M.  Burbridge,  for  plaintiff. 
Hudson  and  Swift^  for  defendant. 

Metcalfe,  J.: — The  plaintiff,  who  is  a  fanner,  is  an 
elector  and  ratepayer  residing  in  the  Municipality,  of  Louise. 
The  Council,  having  received  a  petition,  are  about  to  sub- 
mit a  local  option  by-law  to  the  electors.  The  plaintiff,  on 
his  own  behalf  and  on  behalf  of  all  the  other  ratepayers  (ex- 
cepting the  defendant  councillors)  moves  for  an  interim 
injunction.  The  ground  relied  on  is  that  the  affidavit  of 
execution  of  the  petition  does  not  comply  with  the  require- 
ments of  the  statute. 

The  objections  are  similar  to  those  urged  in  Brock  v. 
Robson  and  Rural  Municipality  of  Sifton,  29  W.  L.  B.  897. 
Were  the  circumstances  similar,  I  should  follow  that  case. 

The  plaintiff  swears  that  he  is  the  owner  of  the  east  half 
of  section  5-3-11,  west  of  the  first  principal  meridian,  that 
the  value  of  his  lands  has  been  greatly  depreciated  by  reason 
of  the  first  and  second  readings  of  the  proposed  by-law,  and 
that,  if  the  defendants  proceed  to  submit  the  by-law  to  the 
people,  the  value  of  .his  lands  will  be  further  greatly  depre- 
ciated. He  says  that  he  estimates  such  depreciation  to  be 
25  per  cent,  of  the  land  value  and  that  unless  the  defendants 
are  restrained,  he  will  suffer  irreparable  loss  and  damage. 

He  further  states  that,  unless  the  defendants  are  re- 
strained as  aforesaid,  they  will  spend  the  money  of  the  de- 
fendant corporation  in  printing  ballots,  publishing  adver- 
tisements and  for  other  matters  and  things  connected  with 
the  submission  of  the  said  proposed  by-law. 

Stephenson  is  a  farmer  and  is  not  engaged  in  any  other 
business  than  that  of  farming;  the  lands  mentioned  in  the 
affidavit  of  Stephenson  are  used  solely  for  the  purpose  of 
farming,  and  there  is  no  prospect  of  their  being  used  for 
any  other  purpose. 

This  is  a  matter  which  affects  the  public  generally.  The 
plaintiff  has  shewn  no  special  damage.  In  view  of  Shrimp- 
ton  V.  Winnipeg,  13  M.  R.  219,  followed  in  Davis  v.  Winni- 
peg, 24  M.  R.  480,  I  can  hardly  hold  that  the  Attorney- 
General  should  be  a  party.     In  England,  it  is  the  uniform 
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practice  that  the  Attorney-General  should  be  a  party  to 
sQch  proceedings,  but  in  Ontario  and  in  the  United  States, 
the  opposite  rule  prevails. 

In  Shrimpton  y.  Winnipeg,  Mr.  Justice  KiUam  says: 
^^  The  question  of  the  right  of  a  ratepayer  to  an  injunction 
to  prevent  the  conclusion  of  such  an  agreement  has  not  been 
as  carefully  or  fully  argued  on  either  side  as  I  should  have 
desired.  ...  I  feel  that,  under  the  circumstances,  I, 
too,  mBj\  well  be  excused  from  giving  to  the  question  an  ex- 
haustive consideration." 

He  justifies  his  conclusion  upon  the  reasoning  advanced 
in  paragraph  915  (now  1580)  of  Dillon's  Municipal  Cor- 
porations, as  follows: — 

"  1580.  The  doctrine  of  the  preceding  section  is  also 
supported  by  an  analogy  supplied  by  a  settled  rule  of  equity 
applicable  to  private  corporations.  In  these,  the  ultimate 
cestuis  que  trust  are  the  stockholders.  In  municipal  cor- 
porations ,the  cestuis  que  trust  are  in  a  substantial  sense  the 
inhabitants  embraced  within  their  limits.  In  each  case,  the 
corporation,  or  its  governing  body,  is  a  trustee.  If  the 
governing  body  of  a  private  corporation  is  acting  ultra  vires 
or  fraudulently,  the  corporation  is  ordinarily  the  proper 
party  to  prevent  or  redress  the  wrong  by  appropriate  action 
or  suit  in  the  name  of  the  corporation.  But,  if  the  directors 
will  not  bring  such  an  action,  our  jurisprudence  is  not  so 
defective  as  to  leave  creditors  or  shareholders  remediless, 
and  either  creditors  or  shareholders  may  institute  the  neces- 
sary suits  to  protect  their  respective  rights,  making  the  cor- 
poration and  the  directors  defendants.  This  is  a  necessary 
and  wholesome  doctrine.  Why  should  a  different  rule  apply 
to  a  municipal  corporation?  If  the  property  or  funds  of 
such  a  corporation  be  illegally  or  wrongfully  interfered  with, 
or  its  powers  be  misused,  ordinarily  the  action  to  prevent  or 
redress  the  wrong  sihould  be  brought  by  and  in  the  name  of 
the  corporation.  But  if  the  officers  of  the  corporation  are 
parties  to  the  wrong,  or  if  they  will  not  discharge  their 
duty,  why  may  not  any  inhabitant,  and  particularly  any 
taxable  inhabitant  who  will  be  injuriously  affected,  be 
allowed  to  maintain  in  behalf  of  all  similarly  situated  a 
class  suit  to  prevent  or  avoid  the  illegal  or  wrongful  act? 
Such  a  right  is  especially  necessary  in  the  case  of  municipal 
and  public  corporations,  and  if  it  be  denied  to  exist,  they 
are  liable  to  be  plundered,  and  the  taxpayers  and  property- 
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owBers  on  whom  the  loss  will  eventually  fall  are  without 
effectual  remedy." 

The  author  further  states: — 

'^  Certainly^  in  the  absence  of  legislation  restricting  the 
right  to  interfere  in  such  cases  to  public  ofiBcers  of  the  State 
or  county,  there  would  seem  to  be  no  substantial  reason  why 
a  bill  by  or  on  behalf  of  individxial  taxpayers  should  not  be 
entertained  to  prevent  the  misuse  of  corporate  power.  The 
courts  may  be  safely  trusted  to  prevent  the  abuse  of  their 
process  in  such  cases." 

This  rule,  however,  does  not  obtain  in  England.  There 
the  distinction  is  drawn  between  the  rights  of  a  shareholder 
and  a  ratepayer.  The  American  rule  having  already  been 
applied  in  this  courts  I  must  also  apply  it.  I  do  not  think, 
however,  that  in  every  case,  no  matter  how  trivial,  the  plain- 
tiff may  as  of  right  demand.  I  do  not  take  that  to  be  the 
meaning  of  the  extract  from  Dillon. 

There  is  no  licensed  hotel  in  the  municipality.  If  such 
state  of  things  continues,  I  fail  to  see  how  the  plaintiff's  land 
will  depreciate  in  value  by  reason  thereof.  In  any  event, 
I  am  not  impressed  with  the  argument  that  local  option 
injures  the  value  of  farm  lands. 

I  do  not  believe  that  the  real  complaint  is  because  of  the 
expenditure  of  money  for  the  printing  of  ballots  and  the 
publishing  of  advertisements.  I  believe  the  real  object  is  to 
prevent  the  voting.  The  case  was  argued  before  me  on  the 
7th  iinsfaint,  the  plaintiff  asking  leave  to  file  a  further 
written  argument,  which  I  received  on  the  9th  instant.  The 
voting  takes  place  in  a  few  days.  It  is  not  shewn  that  the 
municipality,  is  expending  any  considerable  sum.  I  believe 
the  expenditure  will  be  trivial  and  the  greater  part,  if  not 
all,  is  no  doubt  alreadv  incurred. 

I  am  not  impressed  with  the  sincerity  of  the  motion.  I 
think  that,  under  the  special  circumstances  of  this  case,  I 
should  not  entertain  the  .application. 

The  motion  is,  therefore,  dismissed  with  costs. 
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KAHITOBA. 

Metcalfe,  J.  December  8th,  191  L 

CHAMBERS. 

BILEY  V.  WINNIPEG. 

Practice — Demand  for  Particulars — Action  Based  on  Breach 

of  Contract. 

Plaintiff  alleged  in  his  statement  of  daim  that  he  entered 
into  a  contract  to  load  gravel  for  ballasting  defendants  tramway 
by  which  defendant  was  to  supply  the  cars  up9n  which  the  gravel 
was  to  be  loaded.  Plaintiff  also  alleged  that,  after  having  loaded 
a  certain  quantity  of  the  gravel  defendont  notified  him  not  to 
proceed  with  the  work,  refused  to  furnish  cam,  and  removed  plain- 
tiffs plant  from  said  work.  The  action  was  based  on  breach  of 
contract. 

Held,  that  plaintiff  must  satisfy  defendant's  demand  for  par- 
ticulars by  fundabing  the  best  particulars  be  could  give  of  the 
manner  in  which,  the  time  when,  and  the  place  where  defendant 
notibBed  plaintiff  not  to  proceed,  and  the  manner  in  which,  the  time 
and  place  where,  defendant  refused  to  furnish  oars. 

Cou9en8  v.  C.  .V.  R.,  18  M.   K.  321,   foUowed. 

An  appeal  from  the  order  of  the  Referee  dismissing  an 
appHcation  by  the  defendant  to  compel  plaintiff  to  deliver 
particulars  of  the  allegations  in  his  statement  of  claim. 

Preudhomme,  for  defendant. 
Symington,  for  plaintiff. 

Metcalfe^  J. : — The  plaintiff  alleges  that  he  entered  into 
a  contract  to  load  gravel  for  ballasting  the  city's  tramway 
between  Lac  dii  Bonnet  and  Point  du  Bois,  for  which  he  was 
to  be  paid  by  the  city  the  sum  of  22  cents  per  cubic  yard. 
He  further  alleges  that  the  corporation  was  to  aupply  the 
cars  upon  which  the  gravel  was  to  be  loaded.  Paragraph  i 
of  the  statement  of  claim  is  as  follows: — 

"  In  pursuance  of  said  contract  the  plaintiff  proceeded  to 
have  the  said  work  done,  let  sub-contracts  therefor  at  the 
rate  of  10  cents  per  cubic  yard  and  had  loaded  1,643  yards 
of  gravel  in  accordance  with  the  terms  thereof  when  the 
[lefendant  notified  the  plaintiff  not  to  proceed  with  the  work, 
refused  to  furnish  cars  and  removed  the  plaintifTs  plant  from 
the  said  work." 

The  defendant  demanded  particulars,  as  follows: — 

vor.  XXX.  W.L.B.  NO.  6—21 
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,(a)  The  manner  in  which,  the  time  when  and  the  place 
where  the  defendant  notified  the  plaintiff  not  to  proceed 
with  the  work  mentioned  in  paragraph  2  of  the  statement  of 
claim ; 

(b)  The  manner  in  which,  the  time  when  and  the  place 
where  the  defendant  refiused  to  furnish  cars; 

(c)  And  the  manner  in  which,  and  the  time  when  the 
defendant  removed  the  plaintiff's  plant  from  the  said  work, 
all  of  which  is  alleged  in  paragraph  4  of  the  statement  of 
claim. 

The  plaintiff,  not  having  furnished  particulars,,  the  de- 
fendant moved  for  particulars  and  filed  the  affidavit  of  Mr. 
Gilassco,  the  general  manager  of  the  light  and  power  depart- 
ment of  the  city,  in  which,  amongst  other  things,  he  says  as 
follows : — 

*'  In  view  of  the  variety  of  circumstances  relating  to  the 
alleged  contract  and  the  work  to  have  been  done  thereunder, 
it  will  be  impossible  for  the  defendant  to  prepare  its  defence 
herein,  and  to  proceed  with  the  trial  in  this  action  without 
being  furnished  with  particulars  as  contained  in  the  demand 
made  by  the  defendant  as  aforesaid.'' 

The  Referee  dismissed  the  application.  The  matter  now 
comes  before  me  by  way  of  appeal  from  the  order  of  the 
Referee. 

The  plaintiff's  action  is  based  upon  the  breach  of  the 
contract  as  alleged  in  paragraph  4.  I  think  it  is  reasonable 
that  the  plaintiff  should  give  some  particulars  as  to  the  time 
and  manner  of  notification  not  to  proceed  with  the  work  and 
the  refusal  to  furnish  cars.  Such  notification  and  refusal 
may  have  been  either  in  writing  or  verbal.  The  defendant's 
manager  has  made  an  affidavit  that  particulars  are  required. 
The  plaintiff  has  not  given  any  particulars  nor  explained  why 
such  should  not  be  given. 

I  think  under  the  circumstances  I  should  follow  the  rule 
laid  down  in  Cousens  v.  C.  X.  R.,  18  M.  R.  321. 

I  would  therefore  vary  the  order  of  the  Referee  and 
direct  that  the  plaintiff  do  furnish  the  best  particulars  be 
can  give  of  the  manner  in  which,  the  time  when,  and  the 
place  where  the  defendant  notified  the  plaintiff  not  to  pro- 
ceed and  the  manner  in  which,  the  time,  and  place  where  the 
defendant  refused  to  furnish  cars. 

The  plaintiff  can  examine  the  defendant's  officers  and 
compel  production  by  them  and  thus  secure  further  informs- 
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ti<m  as  to  the  facts  he  must  establish  if  he  is  to  succeed.  The 
defendant  is  to  have  ten  days  within  which  to  plead  after 
delivery  of  the  particulars  and  the  plaintiff  is  to  be  at  libert}' 
to  supplement  his  particulars  not  later  than  ten  days  before 
the  trial  of  the  action.  *  The  costs  of  this  appeal  and  of  the 
order  appealed  from  to  be  costs  in  the  cause  to  the  defendant. 

Appeal  allowed. 


MAHITOBA. 

Mathers,  CJ.K.B.  November  9th,  1914. 

TRIAL, 

KILGOUR  V.  ZASLAVSKY. 
KILGOUB  V.  ZASLAVSKY  AND  ROSENPELD. 

Fraudulent  Conveyance — Voluntary  Agreement  by  Ilvsband 
to  Convey  Property  to  Wife  at  Future  Time — Subsequent 
Conveyances  Made  When  Husband  Insolvent  —  Trans- 
actions Between  Relatives — Suspicious  Circumstances — 
Onus  of  Proof  of  Bona  Fides — Corroboration — Parties — 
RuJe     20  Jf  —  Fraudulent     Preference  —  Conveyance     to 

•  Creditor  of  Insolvent  of  Lattet^s  Property  by  Nominal 
Owner — Assignment  Act,  Sees.  39  and  JfO. 

In  transactions  between  relatives  having  the  effect  of  defeat- 
ing the  claims  of  creditors,  if  the  circumstances  are  suspicious, 
the  onus  is  shifted  to  the  purchaser  of  establishing  judicially  the 
bono  iidet  of  the  transaction,  and  for  this  purpose  the  uncorrobor- 
ated evidence  of  the  parties  to  the  transaction  is  in  general  not 
sufficient. 

A  voluntary  agreement  between  a  husband  and  a  wife  whqreby 
the  former  agrees  to  transfer  his  property  to  the  latter  at  a  future 
time,  cannot  be  relied  upon  to  support,  as  against  the  creditors 
of  the  husband,  a  subsequent  conveyance  of  the  property  at  a 
time  when  he  is  insolvent. 

Harris  v.   Rankin,    4  M.   R.    115,   applied. 

Where  a  husband  voluntarily  transfers  property  to  his  wife 
for  her  benefit  and  the  benefit  of  the  children,  the  children  are  not 
necessary  parties  to  an  action  to  set  aside  the  transfer  as  fraudu- 
lent and  void  against  creditors,  since  the  wife,  being  a  trustee  and 
a  beneficiary,  sufficiently  represents  the  children   under  Rule  204. 

Sections  39  and  40  of  the  Assignments  u\ct,  dealing  with 
fraudulent  preferences,  applies  to  a  conveyance  to  a  creditor  of  an 
insolvent  of  land  belonging  to  the  latter,  but  standing  in  the  name 
of  another  by  whom   the  conveyance  was  executed. 

l^mith  V.   Suffarman,   13   W.   Ti.   R.  071,  distinguished. 
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An  action  brought  by  plaintiffs^  wholesale  boot  and  shoe 
merchants,  against  Zalman  and  Gertie  Zaslavsky,  his  wife^ 
to  set  aside  five  transfers  of  land  made  by  the  former  to  the 
latter,  as  being  fraudulent  against  creditors. 

A.  E.  Hosken,  K.C.,  and  H.  P.  Grundy,  for  plaintiffs. 
W.  W.  Kennedy,  apd  F.  C.  Kennedy,  for  defendants. 

Matiiers^  CJ.K.B.  : — The  male  defendant  commenced 
business  as  a  retail  boot  and  shoe  dealer  in  November,  1912. 
At  that  time  he  was  the  registered  owner  of  five  separate 
house  properties  in  this  city,  subject  to  certain  mortgages, 
and  of  three  parcels  of  vacant  city  property,  free  from  en- 
cumbrances. 

On  the  9th  of  June  following,  his  total  assets  consisted  of 
the  above-mentioned  real  estate  and  a  stock  of  boots  and 
shoes,  which  he  says  was  worth  $4,500,  but  which  was  prob- 
ably worth  very  much  less. 

The  house  property  was  valued  at  about  $16,000,  subject 
to  mortgages  of  $7,900,  leaving  an  equity  of  $8,100.  The 
vacant  lots  were  worth  $900.  Tie,  therefore,  had  real  estate 
standing  in  his  name  of  the  net  value  of  about  $9,000. 
Accepting  his  own  estimate  of  the  value  of  his  stock-in-trade, 
his  total  assets  amounted  to  $13,500.  On  that  date,  he  owed 
trade  creditors  upwards  of  $4,200  and  non-trade  creditors 
(not  including  the  claims  of  his  wife  hereafter  referred  to) 
$2,600,  making  a  total  liability  of  $6,800.  It  is  quite  mani- 
fest that  without  the  real  estate  he  was  hopelessly  insolvent: 

On  the  2nd  of  June,  1913,  one  of  his  trade  creditors  sued 
him  for  a  trade  debt  of  upwards  of  $500.  On  the  9th  of 
June,  he,  by  transfers  under  the  Real  Property  Act,  trans- 
ferred all  the  house  properties,  subject  to  the  mortgages 
against  them,  to  his  co-defendant,  Gertie  Zaslavsky,  and  sub- 
sequently certificates  under  the  Real  Property  Act  were  issued 
to  her,  and  these  properties  now  stand  in  her  name. 

On  the  22nd  November,  1913,  he,  by  further  transfers 
under  the  Real  Property  Act,  transferred  the  vacant  lots  also 
to  his  wife,  and  on  the  1 5th  of  December  following,  she  trans- 
ferred these  lots  to  her  sister.  Bertha  Rosenfeld.  This  latter 
property  now  stands  in  Bertha  Rosen f eld's  name. 

On  the  27th  December,  1913,  Zalman  Zaslavsky  made  an 
assignment  for  the  general  benefit  of  his  creditors  of  his 
personal  property,  credits  and  effects,  but  not  of  his  real 
estate.     The  assignee  made  an   inventory  of  the  property 
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afisigned,  and  found  that  it  amounted   to  $1,156.48.     His 
liabilities  notified  to  the  assignee  amounted  to  $3,800. 

The  plaintifb  recovered  a  judgment  against  the  defendant 
Zalman  Zaslavsky  for  $1,699.10,  and  this  judgment  is  still 
unpaid. 

It  is  admitted  that  no  consideration  passed  from  the  wife 
to  the  husband  upon  the  making  of  the  transfers;  but  it  is 
claimed  that  the  transfers  were  made  pursuant  to  an  agree* 
ment  entered  into  on  the  21st  of  February,  1909,  by  which 
it  was  agreed  that,  in  consideration  of  $1,300  then  loaned 
by  the  wife  to  her  husband,  he  agreed  to  repay  the  sum  and 
in  default,  to  transfer  all  his  property  to  her  for  the  benefit 
of  herself  and  children.  The  agreement  is  in  the  Russian 
language  and  is  in  the  words  and  figures  following: — 

"  21st  February,  1909. 

"  I,  the  undersigned,  do  hereby  consent  that  my  wife,  G. 
Zaslavsky,  for  the  sum  of  money  which  she  lends  me  for  a 
term  no  longer  than  three  years,  which  sum  of  money 
amounts  to  one  thousand  and  two  hundred  dollars  ($1,200) 
at  ten  per  cent.  (10%)  of  interest  per  year  could  after  three 
years  and  in  the  case  the  money  is  not  paid  before  or  on  time 
stated  above,  insist  on  the  payment  of  the  full  amount  at 
any  time  through  the  bank  or  otherwise  as  she  wants  and 
finds  it  convenient. 

"I  do  also  consent,  if  she  wishes  so,  that,  in  case  I  am 
not  able  to  pay  all  amount  in  full  in  one  year  after  the  term 
stated  for  the  payment,  all  my  property  and  real  estate  to  be 
transferred  in  her  name  and  that  by  our  mutual  consent  it 
belong  to  her  for  her  and  our  children  benefit  forever,  and 
that  my  rights  to  the  property  shall  cease  to  exist  for  the 
benefit  of  mv  wife  and  children. 

"T  also  consent  and  insist  that  my  wife  has  no  rights 
to  sell  any  part  or  all  of  my  real  estate  until  our  children 
become  of  full  age  in  case  T  renounce  and  waive  my  rights 
to  the  above-mentioned  estate  when  not  being  able  to  meet 
payment  of  one  thousand  and  two  hundred  dollars  with 
interest. 

''  (Sgd.)     Z.  Zaslavsky. 

"Witnesses : 

"J.  Brown, 
"  A.  Brown." 

In  transactions  between  relatives  having  the  effect  of  de- 
feating the  claims  of  creditors,  if  the  circumstances  are  sus- 
picious, the  onus  is  shifted  to  the  purchaser  of  establishing 
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judicially  the  bona  fides  of  the  tranfiaction :  Langley  v. 
Beardsley,  18  0.  L.  R  at  p.  72,  and  Harris  v.  Bankin^  4 
M.  B.  115.  The  evidence  to  that  effect  must  be  clear  and 
satisfactory  evidence.  For  this  purpose,  the  uncorroborated 
evidence  of  the  parties  to  the  transaction  is  in  general  not 
sufficient:  Merchants*  Bank  v.  Clarke,  18  Qr.  594;  Osborne 
V.  Carey,  5  M.  B.  237 ;  Bipstein  v.  British  Canadian  Loan  & 
Investment  Co.,  7  M.  B.  119 ;  Ady  v.  Harris,  9  M.  B.  127 ; 
Goggin  V.  Kidd,  10  M.  B.  448. 

Once  the  defendants  have  established  that  the  agreement 
was  bona  fide  made  and  that  the  consideration  was  actually 
paid,  the  onus  is  shifted  back  to  the  plaintiffs  to  prove  an 
express  intent  to  defraud,  to  which  the  wife  was  a  party: 
15  Hals.  84. 

The  circumstances  surrounding  the  execution  of  the 
transfers  in  question  are  not  free  from  suspicion.  They  were 
executed  a  few  days  after  the  male  defendant  had  been  sued 
by  a  trade  creditor  for  a  considerable  sum.  The  instructions 
for  their  preparation  and  registration  were  given  by  the  hus- 
band, and  he  continued  thereafter  to  collect  the  rents,  pay 
taxes  and  interest,  and  look  after  the  repairs,  just  as  he  had 
done  before.  He  said  at  the  trial  that  after  the  transfer  of 
the  property,  he  gave  the  rents  when  collected  to  his  wife; 
but,  in  liis  examination  for  discovery,  he  told  a  different  story. 
He  there  said  he  put  the  rents  with  his  other  money.  No 
reference  is  made  in  the  transfers  to  the  agreement  now  set 
up,  but  each  purports  to  be  made  for  a  money  consideration, 
now  admitted  to  be  fictitious.  After  the  transfers,  the  wife, 
at  the  husband^s  request,  gave  a  second  mortgage  on  two  of 
the  houses  to  secure  a  debt  of  her  husband^s  and  for  a  fresh 
advance  of  $400  then  made  to  the  husband.  After  the 
transfer  of  the  vacant  lots,  the  wife  re-transferred  them  to 
her  sister  in  payment  for  his  debt.  He  told  two  of  the  plain- 
tiff's officers  when  they  asked  him  about  the  transfer  of  this 
property  to  his  wife  that  it  had  been  made  to  his  wife  to  de- 
feat the  creditor  who  had  sued. 

When  about  to  commence  business  in  November,  1912,  he 
gave  the  plaintiffs,  as  a  basis  for  credit,  a  statement  of  assets 
and  liabilities.  Amongst  his  assets,  he  includes  all  the  pro- 
perties transferred,  but  says  nothing  about  any  money  owing 
to  his  wife,  although  the  form  of  statement  had  a  space  for 
sdch  an  entrv. 
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On  the  let  of  Februaiy,  1913^  he  also  signed  a  statement 
of  his  affairs  for  the  Union  Bank.  In  this  statement,  he 
also  includes  both  the  house  and  vacant  property  amongst  his 
assets.  In  the  list  of  his  liabilities,  he  mentions  the  mort- 
gages on  the  improved  property,  his  wholesale  debts  and  his 
debts  to  the  Union  Bank,  but  nothing  is  said  about  any  debt 
to  his  wife.  The  statement  asserts  that  ^*  he  is  the  registered 
and  actual  owner  of  the  lands  and  goods  mentioned,  which 
are  not  encumbered  by  mortgage  or  otherwise,  except  as  stated 
therein.'* 

The  agreement  provides  for  the  conveyance  to  the  wife  of 
all  the  husband^s  '^  property  and  real  estate,^'  amounting  in 
value  then  to  probably  $10,000,  in  default  in  payment  of  an 
alleged  debt  of  $1,200. 

In  view  of  these  circumstances  of  suspicion,  I  hold  the 
onus  of  shewing  the  transfers  were  not  voluntary,  but  for 
valuable  consideration  is  open  to  the  defendants. 

The  fact  that  the  wife  had  money  of  her  own  is  supported 
by  the  evidence  of  the  husband  "and  wife  alone.  Their  story 
is  that  she  had  2,400  rubles,  equivalent  to  $1,200  Canadian 
currency,  when  they  were  married  in  Russia,  fifteen  years 
ago.  Two  thousand  rubles  she  had  inherited  from  her  mother 
and  the  balance  she  laid  earned  as  a  dressmaker.  After 
marriage,  both  say  she  kept  this  money  intact  in  a  small  bag 
suspended  around  her  neck.  Ten  years  ago,  they  came  to 
Winnipeg,  and  it  is  said  for  the  purpose  of  defraying  their 
travelling  expenses,  she  loaned  her  husband  eight  hundred 
rubles.  The  balance  she  brought  with  her.  Both  say  that 
until  the  21st  February,  1909,  when  the  agreement  in  ques- 
tion was  entered  into,  a  period  of  about  five  years,  she  kept 
this  money  in  the  sack  which  was  suspended  around  her  neck 
night  and  day. 

Upon  arrival  in  Winnipeg,  the  male  defendant  went  to 
work  at  his  trade  of  a  journeyman  tailor,  and  sometimes 
earned  as  much  as  $125  a  month.  When  he  received  his 
wages,  he  gave  them  to  his  wife  and  received  from  her  the 
equivalent  in  Russian  paper  money,  and  in  this  way  the  whole 
of  Hie  wife's  1,600  mWes  became  changed  into  Canadian 
currency. 

Shortly  after  his  arrival  in  Winnipeg,  the  husband  bought 
the  vacant  lots  in  question  in  his  own  name,  using  for  that 
purpose  money  which  he  had  saved  out  of  the  800  rubles 
given  him  to  pay  travelling  expenses.     The  wife  says  that  she 
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wanted  him  to  put  this  property  in  her  name,  but  that  he 
put  her  off.  About  two  years  after  arrival  in  Winnipeg,  he 
bought  a  lot  on  the  comer  of  Jarvis  and  Parr  Streets,  and 
erected  a  house  upon  it.  About  six  months  later,  he  bought 
the  Lisgar  Street  property  from  his  brothers-in-law,  A.  Brown 
and  J.  Brown.  The  price  of  this  latter  property  was  $1,900, 
but  it  was  subject  to  a  mortgage  for  $1,000  and  to  an  agree- 
ment of  sale  for  $400,  leaving  the  vendors'  equity  at  $600. 
This  was  paid  by  two  promissory  notes  for  $250  each.  On 
the  21st  February,  1909,  he  still  owed  on  one  note  held  by 
J.  Brown  $110  and  to  A.  Brown  $150. 

During  all  these  years,  he  says,  he  frequently  tried  to 
borrow  from  his  wife  the  $800  which  she  had  in  the  sack, 
but  she  always  parried  such  requests  by  asking  for  the  pay- 
ment of  the  800  rubles,  or  $400,  which  she  had  loaned  to 
him  in  Russia.  She  says,  however,  that  she  induced  her  sister 
to  from  time  to  time  lend  him  money.  In  February,  1909. 
he  says,  J.  Brown  was  pressing  for  payment  of  his  $110  and 
he  had  no  money  to  pay.  He  told  J.  Brown  that  if  he  could 
induce  his  sister  to  lend  him  the  $800  in  the  sack,  he  would 
pay  him  his  money  and  that  J.  Brown  induced  her  to  agree 
to  do  this,  by  promising  to  get  security,  not  only  for  the  $800, 
but  Also  for  the  $400  previously  borrowed  in  Russia.  This 
arrangement,  it  is  said,  was  arrived  at  several  davs  before  the 
document  was  signed. 

On  the  21st  of  February,  he  says,  there  was  a  party  at  his 
house  to  celebrate-  the  birth  of  his  fourth  child,  born  a  few 
days  before.  His  wife  was  still  in  bed.  While  the  party  was 
in  progress,  the  agreement  was  written,  it  is  said,  by  a  young 
Russian  who  was  invited  to  the  party  by  J.  Brown,  but  who 
was  not  known  to  any  of  those  present  and  who  has  not  since 
been  seen  by  any  of  the  parties.  The  document  was  signed, 
and  witnessed  bv  the  wife's  two  brothers.  It  was  then  handed 
bv  J.  Brown  to  the  wife  in  Ked  and  she  took  the  $800  out  of 
the  sack  about  her  neck  and  gave  it  to  her  husband.  He  did 
not  that  night  pay  his  brothers-in-law  the  amount  owing 
them,  but  says  he  did  so  a  few  days  afterwards. 

The  two  Browns  who  witnessed  the  document  say  that 
they  saw  hor  take  money  out  of  the  sack  on  the  night  in 
question  and  give  it  to  her  husband.  They  did  not  count 
it  and  do  not  know  how  much  it  was.  They,  of  course,  are 
utterly  unable  to  say  that  that  money  was  her  own  property 
and  had  not  previously  been  given  to  her  by  her  husband. 
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Admittedly,  the  husband  did  give  her  his  wages  from  time 
to  time  as  they  were  paid  to  him  and  she  put  the  money  in 
the  sack. 

The  husband  and  wife  are,  therefore,  the  only  witnesses 
to  the  fact  that  she  possessed  money  of  her  own.  Under  the 
circnmstanGes,  I  cannot  accept  their  evidence  as  establishing 
that  fact.  It  may  be  that  the  agreement  in  question  did 
come  into  existence  on  the  occasion  mentioned.  In  the  view 
1  take  of  the  case,  it  is  not  necessary  for  me  to  make  any 
finding  one  way  or  the  other.  If  it  were  executed,  I  have 
no  hesitation  in  holding  that  it  was  purely  voluntary.  It 
was  at  most  a  voluntary  promise  to  transfer  his  property  to 
her  at  a  future  time.  The  case  of  Harris  v.  Bankin,  4  M.  R. 
115,  shews  that  such  a  voluntary  agreement  cannot  be  relied 
upon  to  support,  as  against  his  creditors,  a  subsequent  con- 
veyance of  the  property  at  a  time  when  he  is  insolvent. 

In  my  opinion,  the  transfers  were  fraudulent  and  void 
as  against  the  plaintiffs. 

The  objection  was  taken  that,  as  the  trust  was  for  the 
benefit  of  the  children,  as  well  as  of  the  wife,  the  former 
were  necessary  parties.  It  would  seem  that,  under  Rule  204, 
the  wife,  who  is  trustee  and  also  a  beneficiary,  pufficiently 
represents  ttoe  infant  children.  I  have  read  the  cases  cited 
by  counsel  for  the  defendants  in  support  of  this  objection, 
but  they  all  are  quite  distinguishable  from  this  case. 

It  was  also  objected  that  Zalman  Zaslavsky,  the  male  de- 
fendant, was  neither  a  necessary  nor  a  proper  party  to  the 
action.  For  the  purposes  of  attacking  the  agreement  set  up 
in  the  statements  of  defence  as  having  been  made  pursuant 
to  a  fraudulent  conspiracy,  the  male  defendant  was,  in  my 
opinion,  a  necessary  party,  whatever  may  be  said  as  to  the 
propriety  of  making  him  a  party  at  the  commencement  of 
the  action.     This  objection  also,  therefore,  fails. 

There  will  be  judgment  declaring  that  the  five  transfers 
executed  by  Zalman  Zaslavsky  to  his  wife,  Gertie  Zaslavsky, 
on  the  9th  June,  1913,  were  and  are  fraudulent  and  void  as 
against  the  plaintiffs,  and  that  she  is  a  trustee  of  the  pro- 
perty for  him :  that  the  plaintiffs'  judgment  forms  a  lien 
and  charge  upon  the  land,  and  that  it  be  sold,  according  to 
the  ordinary  practice,  for  the  purpose  of  satisfying  the 
charge. 

The  plaintiffs  are  entitled  to  the  costs  of  the  action. 
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KILGOUR  V.  ZASLAVSKY  AND  ROSENPELD. 

Mathers^  CJ.K.B.  : — This  is  an  action  to  set  aside  the 
conveyance  of  the  vacant  property  above  referred  to  from 
2^Iman  Zaslavsky  to  his  wife,  and  by  the  latter  to  her  sister, 
the  defendant  Sosenfeld.  The  two  actions  were  tried  at  the 
same  time  under  an  agreement  by  which  the  evidence  given 
wonld  apply  to  each  action  in  so  far  as  relevant.  The  vacant 
lots  were  not,  it  is  stated,  transferred  to  the  wife  at  the 
time  the  improved  property  was  conveyed,'  because  Zalman 
Zaslavsky  thought  he  might  in  a  short  time  sell  them.  Gertie 
Zaslavsky  says,  when  he  failed  to  effect  a  sale,  she  asked  him 
to  transfer  them  to  her  pursuant  to  the  agreement,  and  he 
did  so. 

I  hold,  for  the  reasons  given  in  the  other  case,  that  the 
transfer  of  the  vacant  property  by  the  male  defendant  to 
his  wife  was  voluntary  and  was  made  with  the  intent  to 
defraud  the  plaintiffs  and  his  other  creditors. 

It  is  admitted  that  the  defendant  Sosenfeld  was  a  creditor 
of  the  male  defendant  at  the  time  the  property  was  trans- 
ferred to  her  to  an  amount  about  equal  to  the  value  of  the 
lots  conveyed,  but  it  is  claimed  that  these  latter  conveyances 
are  void  under  sees.  39  and  40  of  the  Assignments  Act,  be- 
cause made  with  intent  to  prefer  the  grantee  over  his  other 
creditors. 

The  defendants'  counsel  contends  that  these  sections  in 
terms  only  apply  to  conveyances  or  transfers  made  by  the 
insolvent  himself  and  cannot  be  extended  to  conveyances 
executed  by  a  third  person  to  a  creditor.  Tn  support  of  this 
contention.  Smith  v.  Sugarman,  13  W.  L.  R.  671,  a  decision 
by  the  Pull  Court  of  Alberta,  is  referred  to.  Tn  that  case, 
it  was  found  as  a  fact  that  the  conveyance  from  the  debtor 
to  his  wife  was  bona  fide  and  that  all  parties  regarded  the 
property  conveyed  as  the  wife's.  The  property  was,  there- 
fore, hers,  to  do  as  she  pleased  with,  unless  the  conveyance 
was  avoided  by  the  provisions  of  sec.  4?  of  the  Alberta 
Assignments  Act,  which  is  exactly  the  same  as  sec.  40  of  the 
Manitoba  Act.  The  Court  held  the  conveyance  by  her  to 
her  husband's  creditor  did  not  come  within  the  terms  of  the 
section.  The  present  case,  however,  is  very  different.  Here 
the  transfer  was  merely  a  colourable  device  to  get  the  pro- 
perty out  of  reach  of  his  creditors.  Both  parties,  T  am  satis- 
fied, regarded  the  lots  as  ><till  liis  and  dealt  with  them  as 
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such.  The  reason  given  for  not  transferring  these  lots  at 
the  same  time  as  the  improved  property  was  transferred  is 
thai  the  husband  witUield  them  in  order  that  he  mignt 
effect  a  sale  of  them^  not  for  the  purpose  of  taming  the 
proceeds  over  to  his  wife,  but  to  keep  and  use  for  his  own 
purposes. 

The  instructions  to  prepare  the  transfers  to  the  defend- 
ant Bosenfeld  were  given  by  the  husband.  At  that  time,  the 
certificates  of  title  for  these  lots  were  held  by  the  bank  as 
security  for  his  account.  He  got  them  from  the  bank  for 
the  purpose  of  registering  the  transfers  and  the  new  certifi- 
cates in  tlie  name  of  Bertha  Eosenfeld  were  returned  to,  and 
are  now  held  by,  the  bank  for  the  same  purpose.  This  was 
done  on  instructions  from  the  male  defendant  without  any 
request  from  the  bank. 

It  would,  in  my  opinion,  be  too  narrow  a  construction  to 
put  on  the  Act  to  hold  that  a  conveyance  of  land  belonging 
to  the  debtor,  but  standing  in  the  name  of  another,  by  whom 
the  conveyance  was  executed,  was  not  covered  by  the  statute. 
If  such  were  the  case,  every  debtor  could  prefer  any  of  his 
creditors  at  will  by  the  simple  expedient  of  first  transferring 
the  property  to  his  wife  or  some  third  person,  who  would  in 
turn  convey  to  the  favoured  creditor.  A  debtor  would  thus 
be  able  to  accomplish  indirectly  what  the  statute  prevents 
him  doing  directly. 

In  my  opinion,  the  transfers  to  the  defendant  Rosenfeld, 
though  not  executed  by  the  hand  of  the  debtor,  were  made 
by  him  within  the  meaning  of  the  statute.  As  these  trans- 
fers were  executed  within  60  days  prior  to  the  commence- 
ment of  the  suit  they  are  utterly  void  as  against  the  plain- 
tiffs. 

The  same  objection  as  to  the  want  of  parties  and  as  to 
improper  joinder  of  parties  was  taken  in  this  case  also,  and 
are  for  the  same  reason  overruled. 

There  will  be  judgment  declaring  the  transfers  of  the 
property  in  queetion  from  Zalman  Zaslavsky  to  Gertie  Zas- 
lavsky  fraudulent  and  void  as  against  the  plaintiffs,  that  the 
transfers  of  the  said  property  from  Gertie  Zaslavsky  to  the 
defendant  Bertha  Rosenfeld  were  made  with  intent  to  give 
said  Bosenfeld  a  preference  over  the  other  creditors  and  are 
therefore  utterly  void;  that  the  plaintiffs'  judgment  forms 
a  lien  and  charge  upon  the  said  1and8,''and  that  the  same  be 
Bold  according  to  the  usual  practice  to  satisfy  such  charge. 

The  plaintiffs  are  entitled  to  the  costs  of  the  action. 
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ALBERTA. 

Walsh,  J.  Jamuaby  6th,  1915.. 

TBIAL. 

REVELSTOKE   SAW  MILL  CO.,  LTD.    v.    ALBERTA 

BOTTLE  CO.,  LIMITED,  et  al. 

Mechanic's  Lien — Erroneous  Filing  of  Affidavit — Mechanics' 
Lien  Act,  Sees.  IS,  H — 90  Days — Sec.  35 — Certificate  of 
Proceedings — Public  Lands  and  Buildings. 

Plaintiff  delivered  material  to  defendant  A.  to  be  used  iii  the 
erection  of  a  factory  on  land  owned  by  the  city  of  Medicine  Hat. 
The  affidavit  in  support  of  tHe  lien  was  filed  in  the  office  at 
Medicine  Hat  of  an  official  who  was  deputy  derk  of  both  the 
Supreme  Court  and  District  Court  for  the  district  of  Calgaix* 
was  stamped  by  him  with  the  filing  stamp  of  the .  District  Court 
and  sent  to  the  I^and  Titles  Office. 

HM,  that  sec.  13  of  the  Mechanics'  Lien  Act  only  applies  to 
remedy  a  filing  in  the  office  of  a  clerk  of  the  Supreme  Court  other 
than  the  office  of  the  judicial  district  in  which  the  land  affected 
lies. 

Held,  that  in  the  special  circumstances  the  error  in  filing  was 
cured  by  sec.  14  inasmuch  as  no  prejudice  had  arisen. 

Held,  that  the  defect  in  the  affidavit  which  described  plaintiff 
as  the  Alberta  Plate  Glass  Company  Limited,  was  cured  by  sec.  14. 

Held,  that  where  the  90th  day  under  sec.  35  Calls  on  a  Sunday 
the  time  is  extended  to  the  following  day. 

Held,  that  the  certificate  of  proceedings  required  by  sec.  35 
need  not  specifically  set  forth  that  action  is  brought  by  party  "to 
realisse  his  lien "  if  the  language  sufficiently  indicates  that  tills  is 
so. 

Held,  tBat  land  purchased  for  special  public  purposes  which 
involve  the  purchase  of  materials  for  use  in  erection  of  buildings,  is 
subject  to  the  risk  of  liens  for  the  same. 

Held,  that  the  Mechanics*  Lien  Act  applied  to  the  building  in 
question. 

McArihur  v.  Dewcr,  3  M.  L.  R.  72;  Lee  v.  Broley,  11  W.  L.  R. 
39;  JAmoges  v.  Hcratch,  44  S.  C.  R.  86:  referred  to. 

A  mechanics'  lien  action  in  respect  of  material  sold  to 
the  defendant  company  and  used  by  it  in  erection  of  a  build- 
ing on  land  of  which  the  city  of  Medicine  Hat  is  the  regis- 
tered owner. 

C.  S.  Blanchard,  for  plaintiff. 

W.  A.  Begg,  K.C.,  for  the  City  of  Medicine  Hat. 

Walsh,  .T.  : — Many  objections  to  this  claim,  some  of  a 
technical  and  some  of  a  substantial  character,  were  urged 
on  behalf  of  the  citv. 
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Section  13  of  the  Mechanics'  Lien  Act  provides  for  fil- 
ing the  a£Bdayit  in  support  of  the  lien  ^^  in  the  Land  Titles 
0£Bce  of  the  land  registraticm  district  in  which  the  land  is 
situate  or  in  the  office  of  the  Clerk  of  the  Supreme  Court 
of  the  Province  in  the  Judicial  District  in  which  the  land 
lies/'  According  to  one  of  the  written  admissions  on  which 
the  case  was  tried  the  affidavit  in  this  case  was  filed  in  the 
office  of  the  deputy  clerk  of  the  District  Court  of  the  Judi- 
cial District  of  Calgary  at  Medicine  Hat,  which,  of  course, 
was  not  a  compliance  with  tlie  above  quoted  provision  of  sec- 
tion 13. 

It  was  stated  in  argument  and  not  denied  that  the  gen- 
tleman who  as  deputy  clerk  of  the  District  (^ourt  of  Cal- 
gary at  Medicine  Hat  received  and  filed  this  affidavit  was 
at  the  same  time  the  Deputy  Clerk  of  the  Supreme  Court 
for  the  same  district^  at  Medicine  Hat,  and  that  he  carried 
on  these  two  offices  in  the  same  room  in  the  court  house 
there.  The  stamp  of  the  District  Court  on  the  affidavit 
bears  upon  it  the  words  "  S.  A.  Wallace,  Deputy  Clerk."  I 
know,  and  I  think  I  am  entitled  to  use  the  knowledge  that 
that  is  the  name  of  the  gentleman  who  at  the  date  of  this 
filing  was  such  Deputy  Clerk  of  the  Supreme  Court.  The 
-only  evidence  before  me  of  any  filing  of  the  document,  other 
than  the  admission  to  which  I  have  referred,  is  the  impres- 
sion upon  it  of  the  District  Court  filing  stamp.  It  looks  to 
me  as  though  Mr.  Wallace  had  inadvertently  picked  up  that 
stamp  instead  of  that  of  the  Supreme  Court  and  impressed 
it  upon  the  document,  but  of  this  there  is  no  evidence.  The 
lien  reached  the  Land  Titles  Office  from  the  District  Court 
Office  on  the  third  day  after  its  filing  there.  Two  provisions 
of  the  Act  are  invoked  in  aid  of  this  defective  filing.  The 
first  of  these  is  that  part  of  sec.  13  which  enacts  that  "no 
affidavit  shall  be  adjudged  insufficient  on  the  ground  that  it 
was  not  filed  in  the  proper  registry  office  or  clerk's  office."  I 
do  not  think  that  this  meets  the  difficulty.  My  opinion  of 
these  words  is  that  they  are  intended  simply  to  cover  the  case 
of  a  filing  in  the  office  of  a  clerk  of  the  Supreme  Court  other 
than  that  of  the  Judicial  District  in  which  the  land  lies  and 
are  not  meant  to  validate  a  filing  in  any  other  place  that 
could  properly  be  called  a  clerk's  office.  The  office  of  a  Dis- 
trict Court  Clerk  is  certainlv  a  clerk's  office,  but  so  is  the 
office  of  a  City  Clerk  or  of  a  Police  Court  Clerk.  No  one 
wouW  seriously  contend  that  the  filing  of  a  mechanic's  lien 
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in  one  of  the  two  last  named  offices  would  be  saved  by  this 
provision  and  neither  in  my  view  of  it  can  a  filing  in  the 
office  of  a  District  Court  Clerk.    The  other  provision  relied 
upon  is  section  14^  which  provides  that  *^  a  substantial  com- 
pliance only  with  section  13  of  this  act  shall  be  required  and 
no  lien  shall  be  invalidated  by  reason  of  failure  to  comply 
with  any  of  the  requisites  thereof  unless  in  the  opinion  of  the 
court  or  judge  adjudicating  upon  the  lien  under  this  Act 
the  owner,  contractor,  sub-contractor,    mbrtgagee    or   other, 
person  is  prejudiced  thereby  and  then  only  to  the  extent  to 
which  he  is  prejudiced,  and  the  court  or  judge  may  allow  the 
affidavit  and  statement  of  claim  to  be  amended  accordingly." 
There  is  a  great  deal  to  be  said  in  favour  of  the  view  that 
a  filing  in  one  of  the  prescribed  places  is  just  as  much  an 
essential  to  the  continued  existence  of  the  lien  as  is  a  filing 
within  the  allotted  time  and  that  section  14  can  only  be  re- 
lied upon  to  validate  some  defect  in  substance  or  in  form 
which  is  found  in  a  properly  filed  affidavit.    The  concluding 
words  of  the  section  "  and  the  court  or  judge  may  allow  the 
affidavit  and  statement  of  claim  to  be  amended  accordingly  " 
lend  strength  to  this  contention.    I  was  not  referred  to  nor 
have  I  been  able  to  find  any  Canadian  authority  on  the  point. 
Many  American  authorities  are  noted  in  support  of  the  state- 
ment  in  27  Cyc.  at  p.  132  that  *'  it  is  necessary  to  the  per- 
fection of  the  lien  that  the  notice,  claim  or  statement  should 
be  filed  in  the  place  designated  by  the  Statute,"  and  of  the 
statement  in  Rockel  on  Mechanics'  Liens  at  p.  226  that  "  the 
claim  must  be  filed  in  the  place  designated  by  statute,"  but 
none  of  them  have  been  available  to  me  and  T  am  therefore 
unable  to  say  of  what  value  they  are  in  determining  this 
point  under  our  statute.    With  a  great  deal  of  doubt,  how- 
ever, I  think  that  under  the  facts  of  this  case  the  plaintiffs 
lien  is  saved  by  this  section.     Section  13  has  been  substan- 
tially complied  with  in  this  respect  by  a  filing  with  the  very 
person  and  in  the  very  office  (speaking  of  it  as  a  structure) 
with  whom  and  in  which  it  should  have  been  filed.    The  fil- 
ing of  the  affidavit  may  properly  be  described  as  one  of  the 
requisites  of  the  section.     There  has  been  no  suggestion  of 
prejudice  to  anyone  from  this  erroneous  filing  nor  do  T  see 
how  any  could  possibly  have  arisen.    Mr.  Wallace  did  every- 
thing as  District  Court  Clerk  which  he  would  and  should 
have  done  as  Supreme  Court  Clerk.    Any  person  wishing  to 
know  whether  or  not  the  lien  had  been  filed  would  have  as- 
certained that  fact  just  as  readily  from  him  as  if  he  had  filed 
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it  in  the  proper  court.  It  is  in  the  result  as  though  being 
directed  by  statute  to  use  his  right  hand  in  impressing  the 
seal  of  the  court  on  the  document  he  had  used  his  left.  To 
hold  this  mistake  fatal  to  the  lien  would  give  rise  to  this 
anomaly,  that  though  filed  in  the  right  district  with  the 
right  man  and  in  the  right  place  it  is  bad  because  through 
some  unexplained  mistake  the  stamp  of  the  wrong  court  is 
impressed  •  upon  it,  while  it  would  have  been  quite  good  if 
filed  with  the  clerk  of  the  Supreme  Court  at  Lethbridge,  in 
the  wrong  district  entirely  and  in  a  place  where  all  sorts  of 
prejudice  might  have  arisen  from  the  mistake,  for  it  would 
have  been  saved  by  the  provision  of  section  13  above  referred 
to.  I  cannot  take  so  narrow  a  view  of  the  section  as  that 
and  so  I  overrule  this  objection  to  the  lien.  At  the  same 
time  I  wish  to  guard  myself  against  saying  anything  which 
would  indicate  an  opinion  upon  my  part  that  a  filing  in  the 
wrong  oflSce  under  any  circumstances  other  than  those  pre- 
sent can  be  cured  bv  section  14.  At  the  moment  I  can  think 
of  no  circumstances  other  than  those  with  which  I  am  deal- 
ing which  would  justify  the  application  of  section  14  to 
them. 

The  affidavit  describes  the  work  as  having  been  done  for 
the  Alberta  Plate  Glass  Company,  Limited,  which  is  also 
referred  to  as  being  the  equitable  owner  of  the  land.  The 
name  of  this  company  then  was  the  Alberta  Glass  Bottle 
Company,  Limited.  This  mistake  in  the  name  of  the  con- 
.tracting  defendant  is  urged  against  the  validity  of  the  lien 
but  this  is  so  dearly  within  the  curative  provisions  of  sec- 
tion 14  that  I  cannot  give  effect  to  this  contention.  The 
plaintiflf's  solicitors  should  be  devoutly  thankful  for  section 
14. 

This  action  was  commenced  on  the  2nd  of  May,  1913, 
which  was  the  ninety-first  day  after  the  filing  of  the  affidavit. 
The  ninetieth  day  after  that  event,  which  was  the  last  day 
within  which  the  lien  could  under  sec.  35  be  saved  by  the 
commencement  of  proceedings  to  realize  it,  fell  on  a  Sunday 
and  that  being  so  under  sub-sec.  21  of  sec.  7  of  the  Interpre- 
tation Act  the  time  was  extended  to  the  following  day  and 
the  action  is  therefore  in  time. 

Section  35  provides  that  the  lien  shall  cease  to  exist  after 
the  expiration  of  ninety  days  from  the  filing  of  the  affidavit 
unless  the -claimant  shall  in  the  meantime  have  instituted 
"proceedings  to  realize  his  lien  under  the  provisions  of  this 


316  THE    WESTERN   LAW   RE^FOKTER.  [vOL.  30 

Act  and  a  certificate  thereof  ...  is  duly  filed  in  the 
Land  Titles  OfiSce/'  etc.  A  certificate  issued  in  this  action 
was  filed  in  the  proper  Land  Titles  Office  setting  out  that 
"  some  title  or  interest  is  called  in  question  in  the  following 
lands  "  (describing  the  lands  as  they  are  set  out  in  the  state- 
ment of  claim)  "  under  the  Mechanics'  Lien  Act  of  Alberta." 
It  is  objected  that  this  certificate  is  not  in  conformity  with 
the  requirements  of  section  35  inasmuch  as  it  does  not  shew 
that  the  proceedings  referred  to  in  it  were  taken  by  the 
plaintiff  ^'  to  realize  his  lien."  I  think  that  this  objection 
also  must  fail.  It  is  true  that  it  does  not  appear  from  the 
certificate  in  so  many  words  that  the  action  was  brought  to 
realize  the  plaintiff's  lien,  but  I  think  that  the  language 
used  sufficiently  indicates  that  such  was  its  purpose.  Strictly 
speaking  no  "  title  or  interest  is  called  in  question  "  in  a 
mechanic's  lien  action.  The  plaintiff  has  no  title  to  or  in- 
terest in  the  land.  At  best  he  has  but  a  charge  upon  it.  The 
owner's  title  or  interest  is  not  "called  in  question,"  it  is 
simply  sought  to  be  affected  by  the  charge  of  the  claimant. 
And  yet  I  think  that  anyone  reading  this  certificate  and  see- 
ing from  it  that  the  action  was  brought  under  the 
Mechanics'  Lien  Act  and  knowing  that  the  lien  of  the  plain- 
tiff was  recorded  against  the  land  would  at  once  conclude 
that  the  action  was  brought  to  realize  the  lien  and  that  I 
suppose  is  the  object  of  requiring  the  registration  of  the  cer- 
tificate. The  Registrar  apparently  had  no  trouble  in  deter- 
mining what  the  certificate  meant  for  he  simply  entered  it 
on  the  certificate  of  title  under  it^  proper  number  and  with 
its  date  and  date  of  registration  as  "lis  pendens  re  Hen 
4086  A.  5,"  which  is  the  registered  number  of  the  plaintiff's 
lien. 

This  disposes  of  the  technical  objections  to  the  plaintiff's 
right  to  succeed.  The  substantial  objections  rest  upon  the 
following  facts.  The  defendant  corporation  (meaning  the 
city)  bought  for  industrial  purposes  a  parcel  of  land  of 
which  that  in  question  forms  a  part.  The  by-law  authoriz- 
ing the  borrowing  of  money  wilh  which  to  make  this  pur- 
chase and  which  was  assented  to  by  the  burgesses  provides 
that  it  "  shall  be  expended  in  the  purchase  of  the  above  de- 
scribed property  for  industrial  sites."  Before  this  by-law 
was  passed  the  corporation  had  agreed  with  one  Ernest  A. 
MacKay  on  behalf  of  himself  and  a  company  to  be  incor- 
porated in  Alberta  as  the  Alberta  Glass  Company  to  conv«r 
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to  him  ^*  all  that  piece  of  land  situate  in  the  City  of  Medi- 
cine Hat  in  the  industrial  property  containing  three  acres 
more  or  less  ^^  upon  the  happening  of  certain  events  and  the 
performance  of  certain  conditions  ^set  out  in  it.  This  agree- 
metnt  was  approved  by  the  burgesses  who  appear  to  have 
voted  on  it  on  the  11th  of  April,  1912,  although  according 
to  the  certificate  of  the  City  Clerk  it  was  not  finally  passed 
by  the  City  Council  until  the  18th  of  April,  1914.  I  fancy, 
however,  that  this  last  mentioned  date  is  a  mistake  of  the 
clerk  and  that  the  by-law  was  really  passed  in  1912,  but  this 
does  not  appear  to  be  material.  It  is  admitted  that  the  land 
covered  by  this  agreement  is  the  land  in  question.  After  the 
making  of  this  agreement  MacKay  procured  the  incorpora- 
tion in  Alberta  of  a  company  known  as  the  Alberta  Glass 
Bottle  Company,  Limited,  which  name  was  afterwards 
changed  to  the  Alberta  Bottle  Company,  Limited.  A  build- 
ing was  erected  by  this  company  on  this  land.  It  was  a 
term  of  the  agreement  with  MacKay  that  he  should  equip 
this  building  with  a  plant  of  a  specified  value  for  mai\ufac- 
turing  purposes  and  that  the  land  covered  by  the  agreement 
should  not  be  conveyed  by  the  city  until  the  plant  had  been 
installed  and  in  operation  for  sixty  days.  It  is  admitted 
that  the  installation  of  this  plant  has  never  been  completed. 
It  was  to  this  company  and  for  the  purposes  of  this  building 
that  the  plaintiff  sold  and  delivered  the  materials  for  the 
value  of  which  it  now  claims  a  lien. 

On  these  facts  it  is  contended  by  the  city  that  this  land 
is  not  chargeable  with  this  indebtedness.  It  is  said  that  the 
land  is  public  property  which  was  acquired  by  the  city  for 
certain  public  purposes,  which  purposes  would  be  defeated 
if  it  is  sold  to  satisfy  the  plaintiff's  lien,  and  that  it  would 
be  contrary  to  public  policy  to  allow  a  lien  to  attach  to  it. 
I  do  not  tiiink  that  this  objection  is  well  taken.  It  is  true 
that  the  land  was  acquired  for  certain  purposes  but  in  the 
carrying  out  of  them  was  involved  the  purchase  of  materials 
in  the  erection  of  buildings  upon  it  by  those  who  acquired 
from  the  city  the  right  to  build  on  it  with  the  inherent  risk 
of  liens  attaching  to  it  for  their  price.  I  think  that  the  city 
must  be  assumed  to  have  recognized  the  possibility  of  its 
purposes  being  defeated  by  just  such  an  event  as  has  here 
happened.  It  is  urged  in  support  of  this  contention  that  this 
land  is  not  subject  to  the  operation  of  the  Mechanics*  Tiien 
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Act  as  the  Act  doee  not  in  express  terms  extend  to  the  pro- 
perty of  a  municipality  and  it  can  only  apply  to  it  when  the 
legislature  in  clear  and  explicit  language  has  made  it  so  ap- 
plicable. Whatever  may  be  said  in  favour  of  this  view  when 
applied  to  such  municipal  institutions  as  a  city  hall,  a  fire- 
hall,  a  police  station  and  other  structures  in  that  category, 
I  cannot  think  it  applicable  in  such  a  case  as  this.  The 
very  purpose  of  the  acquisition  of  this  property  by  the  city 
was  the  alienation  of  it  for  manufacturing  purposes.  It 
would  undoubtedly  be  liable  to  seizure  and  sale  under  exeeu- 
tion  against  the  city  and  according  to  some  of  the  authori- 
ties that  is  one  test  of  its  liability  to  a  mechanics'  lien.  It 
was  held  in  Manitoba  that  the  Winnipeg  City  Hall  was  sub- 
ject to  mechanic's  lien,  McArthur  v.  Dewar,  3  M.  L.  R.  72. 
In  Saskatchewan  a  school-house  and  the  land  on  which  it 
is  situate  were  held  so  subject,  Lee  v.  Broley,  11  W;  L.  R. 
39.  A  fortiori  and  held  for  such  a  purpose  as  that  for  which 
this  land  was  acquired  must  be  liable. 

The  final  contention  is  that  the  lien  could  only  attach  to 
such  interest  as  the  defendant  company  had  in  tiie  property 
as  it  was  at  its  request  that  the  materials  were  furnished  and 
as  it  never  had  any  interest  in  the  land  at  all  inasmuch  as 
the  conditions  of  the  agreement  with  the  city  were  never 
performed,  there  is  nothinpr  upon  which  this  lien  can  be 
fastened. 

It  seems  to  me  that  this  case  comes  within  Limoges  v-. 
Scratch,  44  S.  C.  R.  86.  It  is  plain  from  the  Mayor's  ex- 
amination for  discovery  at  question  69  that  the  city  authori- 
ties knew  that  this  building  was  being  erected  in  alleged  ful- 
fillment of  the  MacKay  contract.  There  is  no  evidence  of 
the  posting  of  the  notice  called  for  by  section  11,  and  I 
think  the  onus  of  proving  that  was  on  the  defendant,  the 
city.  Whether  or  not  therefor  the  contracting  defendant 
had  any  interest  in  the  land  the  registered  owner  knew  that 
the  building  was  being  erected  and  failed  to  give  notice  un- 
der section  11  and  the  building  must  therefore  in  the  words 
of  section  11  be  held  to  have  been  constructed  at  t!ie  re- 
quest of  such  owner"  with  a  consequent  liability  upon  the 
land  by  way  of  lien  to  such  claimants  as  can  satisfactorily 
prove  their  claims. 

There  will  be  the  usual  mechanic's  lien  judgment  except 
that  the  plaintiff  will  have  no  costs  down  to  and  including 
ihe  trial.    The  plaintiflPs  proceedings  down  to  and  including 
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the  issue  of  its  certificate  were  filled  with  errors  which 
doubtless  helped  to  bring  about  this  contest.  I  think  that 
some  punishment  is  due  the  plaintiff  for  the  carelessness 
which  led  to  the  making  of  these  mistakes  and  the  conse- 
quent encouragement  of  this  litigation  and  as  none  other 
than  the  deprivation  of  costs  is  available  to  me  I  will  impose 
it. 


ALBERTA. 

Walsh,  J.  January  7th,  1915. 

TRIAL. 

HOWSON  V.  MEDICINE  HAT. 

YUILL  V.  MEDICINE  HAT. 

Municipal  Corporation — By-laws — Borrowing  Powers — Pur- 
chase of  Lands — Illegal  Resolution — Electors'  Right  to 
6ring  Action  for  Declaration, 

By-law  946  of  the  city  of  Medicine  Hat  aothoriMd  the  bor- 
rowing of  money  '*  to  pay  for  widening,  improving  and  grading 
certain  streets"  not  niqning  tKem. 

By-lawi  870  and  418  of  the  aaid  city  authorised  t)onrowing  '*  to 
pay  for  grading  and  gravelling  streets  and  purchasing  road  con- 
struction  plant  and  machinery." 

HM,  that  by-law  346  could  not  support  a  purchase  of  land 
for  a  street  not  in  the  city  limits  at  the  time  the  by-law  was 
paMed. 

Held^  that  by-laws  370  and  418  could  not  in  any  case  support 
a  •*  purchase  ••  of  lands. 

J7eU,  that  the  authority  conferred  on  electors  by  sec.  1  of 
title  XXIV.  of  the  charter  of  the  said  city  to  apply  to  quash  a 
by-law  or  resolution  of  the  council  for  illegality  covered  the  brin/?- 
ing  of  an  action  for  the  same  purpose. 

Actions  brought  by  electors  of  the  city  of  Medicine  Hat 
to  have  a  resolution  of  the  council  for  purchase  of  certain 
land  declared  illegal,  and  for  further  relief. 

W.  J.  O'Neill,  for  plaintiflFs. 
I.  C.  Band,  for  defendants. 

Walsh^  J. : — The  resolution  of  which  the  plaintiffs'  com- 
plain contemplated  the  expenditure  of  money  for  purposes 
whi<»h  can  only  be  lawfully  accomplished  under  force  of  a 
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by-law  to  which  the  burgesses  have  given  their  assent.  This 
mnch  is  clear  from  a  reading  of  section  3  of  Title  XXI.  of 
the  city  charter,  which  is  the  only  provision  of  the  charter 
conferring  any  power  in  this  respect  upon  the  council.  It 
is  admitted  that  the  only  by-laws  in  existence  which  justify 
the  defendants  in  the  action  of  which  the  plaintiffs  com- 
plain are  by-laws  346,  370  and  418,  all  of  which  received 
the  necessaiy  assent  of  the  burgesses  and  were  finally  passed 
by  the  council.  Each  of  these  by-laws  authorizes  the  bor- 
rowing of  a  certain  sum  of  money,  the  first  of  them  **  to  pay 
for  widening,  improving  and  grading  certain  streets,''  not 
naming  them,  and  each  of  the  other  two  ''  to  pay  for  grad- 
ing and  gravelling  streets  and  purchasing  road  Construction 
plant  and  machinery.'' 

The  council  under  the  impeached  resolution  has  ex- 
pended $6,000  in  the  purchase  of  land  and  proposes  to  make 
other  large  expenditures  in  the  purchase  of  certain  other 
land  for  the  purpose  of  opening  up  a  new  road  leading  into 
the  ciiy  over  it  and  over  certain  other  land  shewn  as  a  street 
on  registered  plans  and  in  the  construction  of  this  road.  I 
do  not  think  that  any  of  these  by-laws  can  be  relied  upon  to 
support  this  resolution  or  the  action  taken  and  proposed  to 
be  taken  imder  it.  By-law  346  certainly  cannot,  for  a  very 
essential  part  of  the  territory  through  which  this  proposed 
road  is  to  run  was  not  then  within  the  corporate  limits. 
Neither  of  the  other  two  can  because  each  of  them  is  simply 
an  authority  foi:  spending  money  on  grading  and  gravelling 
streets,  a  vastly  different  thing  from  acquiring  land  on  which 
to  lay  out  a  street  and  opening  out  as  a  public  highway 
what  was  theretofore  but  a  street  on  paper,  a  street  shewn 
on  a  registered  plan  with  no  previous  acceptance  on  the  part 
of  the  corporation  of  the  offer  or  dedication  of  it  as  a  high- 
way thereby  shewn.  The  only  authority  therefore  for  what 
the  defendants  have  done  and  intend  to  do  is  the  resolution 
itself  which  is  a  manifestly  inadequate  authoril^  in  the  face 
of  the  provision  of  the  charter  to  which  I  have  referred  pro- 
viding for  the  exercise  of  the  council's  powers  in  this  respect 
only  by  a  by-law  approved  of  by  the  burgesses. 

I  think  that  the  plaintiffs  as  ratepayers  and  electors  of 
the  city  are  entitled  to  maintain  such  an  action  as  this.  Sec- 
tion 1*  of  Title  XXIV.  expressly  confers  upon  any  elector 
the  right  to  apply  to  quash  any  by-law  or  resolution  of  the 
coTfncil  for  ill^ality.     That  is  exactly  what  this  action  is 
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brought  foFy  coupled  with  an  additional  claim  for  relief 
based  upon  and  incidental  to  the  alleged  illegality^  It  is 
true  that  this  section  gives  only  this  right  to  move  to  quash 
and  does  not  in  terms  extend  that  right  to  the  bringing  of 
an  action  but  it  is  to  my  mind  a  recognition  of  the  right  of 
an  elector  to  invoke  the  aid  of  the  court  to  undo  an  illegal 
act  committed  by  the  council. 

I  am  unable  to  understand  why  it  was  thought  necessary 
to  institute  two  actions  to  accomplish  the  end  which  the 
plaintiffs  seek  to  gain.  The  plainti&  in  each  action  are 
practically  the  same  and  the  same  solicitors  represent  them. 
Both  actions  are  founded  upon  the  same  illegality.  One 
seeks  a  declaration  that  the  resolution  in  question  is  illegal 
and  that  the  defendant  corporation  be  restrained  from  buy- 
ing any  more  land  under  it  and  from  paying  out  any  more 
money  either  in  the  acquisition  of  additional  land  or  in  road 
construction.  The  other  simply  asks  that  the  individual  de- 
fendants consisting  of  those  aldermen  of  the  city  by  whose 
votes  this  resolution  was  passed  be  restrained  from  passing 
any  further  resolution  for  the  construction  of  the  road  in 
question  and  from  doing  any  other  act  looking  to  the  pay- 
ment out  of  money  in  that  behalf.  If  this  claim  for  relief 
was  properly  made,  as  to  which  I  have  my  doubts,  I  can  see 
no  reason  why  it  could  not  have  been  made  in  the  other 
action.  The  actions  were  tried  together  and  there  is  ab- 
solutely no  dividing  line  between  the  evidence  applicable  to 
one  of  them  and  that  applicable  to  the  other.  The  same  re- 
mark applies  to  the  Mayor's  examination  for  discovery  which 
was  taken  at  the  one  time  in  the  two  cases.  I  direct  that 
the  actions  be  consolidated  and  that  in  the  consolidated  ac- 
tion judgment  go  declaring  the  resolution  in  question  illegal 
and  restraining  the  defendants  from  further  acting  upon  it 
and  that  the  defendant  corporation  do  pay  the  plaintiffs 
their  costs  as  of  one  action. 
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ALBEETA. 

Walsh,  J.  December  16th,  1914. 

TBIAL. 

GREAT  WEST  SUPPLY  CO.  LTD.  v.  G.  T.  P.  By.  CO. 

Carriers — Conversion  of  Carrier  Into  Warehouseman — Ob- 
ligations of  Warehouseman — Breach  of  Contractual  Ob- 
ligation to  Keep  Car  of  Ooods  in  Certain  Place — Liabil- 
ity for  Loss  of  Ooods — Limitation  of  Actions — Railway 
Act,  Sec.  2i2 — "Operation  of  the  Railway.^ 

In  the  absence  of  a  special  agreement  to  the  contraijr  a  car- 
rier's liability  becomes  that  of  warehouseman  where  the  contract 
of  carriage  has  been  properly  performed*  notice  of  the  arrival  of 
the  goods  at  their  destination  has  been  promptly  given  to  the  con- 
signee, and  a  reasonable  time  for  the  clearance  through  the  cus- 
toms of  the  car  containing  the  goods  and  for  the  removal  of  the 
said  goods  has  expired. 

A  warehouseman  is  not  an  insurer  of  goods  committed  to  his 
charge.  His  obligation  is  that  of  bailee  and  he  is  bound  only  to 
use  ordinary  diligence  in  his  care  of  them,  but  he  must  deliver 
them  up  to  the  owner  unless  he  has  a  good  excuse  for  not  doing 
so.  If  the  goods  are  not  forthcoming  the  onus  is  upon  him  to 
shew  circumstances  negativing  negligence  on  his  part  though  he 
need  hot  account  for  the  loss  or  prove  that  he  Imows  how  it  hap- 
pened. 

Where  a  warehouseman  is  under  a  contractual  obligation  to 
keep  a  carload  of  goods  in  a  certain  place  until  it  has  been 
deared  through  the  customs,  and  the  goods  are  lost,  without  negli- 
gence, while  the  car  is  in  a  different  place  the  warehouseman  is 
liable  in  damages  therefor. 

TAUy  v.  Douhleday,  7  Q.  B.  D.  510,  followed. 

Where  a  railway  company  in  breach  of  its  contract,  as  a 
warehouseman,  with  a  bailor  of  goods  used  its  rolling  stock  and  its 
employees  to  put  the  said  gpods  in  a  place  where  they  should  not 
have  been  put,  it  was  held,  that  the  loss  occasioned  thereby  could 
not  be  considered  as  resulting  from  the  "  operation  of  the  railway  " 
within  the  meaning  of  sec.  242  of  the  Railway  Act  so  as  to  pre- 
dude  the  bailor  from  bringing  an  action  after  the  expiration  of  one 
year  from  the  time  the  cause  of  action  arose. 

Action  brought  by  the  plaintiff  as  consignee  of  goods 
against  the  defendant,  as  warehouseman,  for  damages  for 
the  loss  thereof,  and  for  the  recovery  of  money  paid  by  the 
plaintiff  to  the  defendant  under  a  mistake  of  fact. 

G.  G.  Dunlop,  for  plaintiff. 

0.  M.  Biggar,  K.C.,  and  S.  W.  Field,  for  defendant. 

WAI.8H,  J. : — On  the  5th  of  August,  1912,  a  car  load  of 
cement  in  bond  consigned  to  the  Western  Home  Builders' 
Company,  Limited,  reached  Edmonton  over  the  defendant's 
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line  in  a  New  York  Central  car.  The  plaintiff  is  admittedly, 
bj  some  process  not  explained  to  me,  entitled  to  stand  in  the 
position  of  this  consignee  with  re^ct  to  this  consignment 
and  the  events  following  its  arrival  in  Edmonton.  The 
plaintiff  was  at  once  advised  of  its  arrival  bj  notice  which 
it  zeodved  at  1  p.m.  on  the  same  day,  bnt  it  did  nothing  with 
respect  to  it  until  the  27th  of  September,  1912,  when,  hav- 
ing found  a  purchaser  for  the  cement,  it  paid  the  customs 
dxity  on  the  same  and  the  defendant's  charge  for  demurrage 
on.  the  ear  in  which  it  was  then  supposed  to  be  and  re-billed 
it  in  the  same  New  York  Central  car  to  the  purchaser  at 
Imrie,  paying  the  freight  on  this  reshipment.  The  cement 
not  having  reached  this  purchaser  in  due  course  he  so  ad- 
vised the  plaintiff,  who  took  the  matter  up  with  the  defend- 
ant, with  the  result  that  the  plaintiff  later  on  was  informed 
by  the  defendant  that  the  cement  had  been  unloaded  from 
the  car  whilst  it  was  in  Edmonton. 

The  payment  of  the  demurrage  and  the  freight  to  Imrie 
was  made  by  the  plaintiff  and  accepted  by  the  defendant 
under  the  mistaken  idea  on  the  part  of  both  of  them  that  the 
cement  was  still  loaded  in  the  car  in  which  it  came  to  Ed- 
monton and  that  this  car  was  then  standing  on  the  bonded 
spur  in  the  defendant's  yards.  As  a  matter  of  £act  the 
conent  had  been  removed  from  this  car  more  than  a  month 
before  this  and  the  empty  car  had  more  than  three  weeks 
before  this  started  on  its  return  journey  to  the  east.  It  was 
established  to  my  satisfaction  at  the  trial  that  tiiis  car  loaded 
with  this  cement  stood  on  a  Canadian  Northern  spur  at  Ed- 
monton known  as  the  Bellamy  spur  from  at  least  the  9th 
until  the  2l6t  of  August,  that  on  the  22nd  of  August  on  its 
way  back  to  the  defendant's  yards  it  reached  the  transfer 
track  of  the  Canadian  Northern  empty,  that  it  afterwards 
reached  the  defendant's  tracks  from  this  transfer  track  and 
that  on  the  5th  of  September  it  went  east  as  an  empty.  The 
Bellamy  spur  served  the  plaintiff  and  three  other  dealers  in 
the  same  block  and  was  used  by  them  for  unloading  into 
their  premises  adjoining  the  spur  goods  consigned  to  them. 
There  is  nothing  to  shew  how  the  car  got  to  this  spur.  It 
undoubtedly  should  have  remained  on  the  bonded  spur  in 
the  defendant's  yard  at  least  until  the  duty  was  paid.  The 
customs  authorities  do  not  seem  to  have  consented  to  its  re- 
moval from  that  spur  nor  does  the  plaintiff  appear  to  have 
asked  or  instructed  that  it  be  so  removed.    The  onlv  infer- 


;J24  '^BE  WESTERN  LAW  REPORTER.  [you  30- 

ence  I  can  draw  from  the  facts  is  that  the  defendant's  em- 
ployees by  mistake  carried  it  to  the  Canadian  Northern 
transfer  track  from  which  it  was  by  that  railway  carried  to 
the  Bellamy  spur.  Neither  is  there  anything  to  shew  what 
became  of  the  cement.  I  am  satisfied  that  the  plaintiff  did 
not  get  it  and  I  so  find.  I  think  the  conclusion  is  inevitable 
that  the  cement  was  stolen  and  removed  from  the  car  on  the 
21st  of  August. 

The  defendant  admits  that  it  has  no  right  to  retain  the 
money  paid  to  it  under  the  mistake  of  fact  to  which  I  have 
referred  for  demurrage  and  for  freight  to  Imrie  and  U 
brings  the  amount  of  the  same  into  court  but  the  plaintiff 
insists  that  the  defendant  is  liable  as  well  for  the  full  dam- 
age resulting  to  it  from  the  loss  of  this  cement^  namely,  the. 
cost  price  of  the  same  to  it  at  Edmonton  plus  the  duty. 

I  think  it  is  clear  that  if  the  defendant  is  liable  to  the 
plaintiff  at  all  it  it  so  qua  warehouseman  and  not  qua  car- 
rier. It  is  in  the  former  capacity  that  the  plaintiff  seeks  to 
attach  liability  to  it.  The  contract  of  carriage  to  Edmon- 
ton was  properly  performed.  Notice  of  the  arrival  of  the 
goods  in  Edmonton  was  promptly  given  to  the  plaintiff.  A 
reasonable  time  for  the  clearance  of  the  car  through  the  cus- 
toms and  for  the  removal  of  the  cement  expired  long  before 
the  theft  of  it  took  place.  And  these  are  the  conditions 
which  in  the  absence  of  special  agreement  to  the  contrary 
convert  a  carrier's  liability  into  that  of  a  warehouseman. 

A  warehouseman  is  not  an  insurer  of  goods  committed 
to  his  charge.  His  obligation  is  that  of  a  bailee  and  he  is 
bound  only  to  use  ordinary  diligence  in  his  care  of  them,  but 
he  must  on  demand  deliver  them  up  to  the  owner  unless  he 
has  in  law  a  good  excuse  for  not  doing  so.  If  they  are  not 
forthcoming  tiie  onus  is  upon  him  to  shew  circumstances 
negativing  negligence  on  his  part  though  he  need  not  ac- 
count for  the  loss  or  prove  that  he  knows  how  it  happened : 
TJlt25en  V.  Nicols,  [1894]  1  Q.  B.  92 ;  Bullen  v.  Swan  Elec- 
tric Company,  2Q  T.  L.  B.  258;  Phipps  v.  New  Claridges 
Hotel,  22  T.  L.  B.  49 ;  Sutherland  v.  Bell,  3  A.  L.  B,  497. 

The  defendant  has  failed  to  deliver  these  goods  to  the 
plaintiff.  It  has  satisfied  me  that  they  were  stolen  whilst 
the  car  was  standing  on  the  spur  to  which  it  had  in  error 
been  taken  by  its  employees.  The  only  negligence  urged 
against  it  in  argument  was  the  placing  of  the  car  on  that 
spur  instead  of  keeping  it  on  the  bonded  spur  in  its  own 
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yards.  Two  other  grounds  were  set  out  in  the  particulars 
given  I7  the  plaintiff's  solicitors  bnt  neither  of  them  will 
stand  investigation.  One  was  ^^in  delivering  the  goods  in 
question  to  parties  other  than  the  consignees.'^  That  is  not 
the  fact.  The  other  was  ^^  allowing  the  goods  to  be  lost  in 
some  way  unknown  to  the  plaintiff ''  which  does  not  advance 
the  matter  at  all.  The  simple  question  therefore  upon  this 
head  is  whether  or  not  the  act  to  which  I  have  referred 
constitutes  negligence  on  the  part  of  the  defendant. 

I  have  not  been  able  to  satisfy  myself  that  it  does.  It 
is,  of  course,  obvious  that  the  cement  must  have  remained  in 
the  car  which  brought  it  to  Edmonton  imtil  the  plaintiff 
cleared  it  at  the  custome.  This  had  not  been  done  at  the 
time  of  the  theft  so  that  the  cement  was  then  of  necessity 
still  in  that  car.  There  is  nothing  in  the  evidence  at  all  sug- 
gestive of  any  increased  risk  through  the  placing  of  the  car 
on  the  Bellamy  spur  instead  of  the  bonded  spur.  I  would  be 
inclined  to  think  that  of  the  two  the  former  would  be  the 
safer.  It  is  located  well  within  the  business  area  of  the  city, 
alongside  the  premises  of  the  plaintiff  and  three  other  ship- 
pers where  thieves  should  be  in  great  danger  of  detection  in 
so  large  an  operation  as  that  involving  the  handling  of  800 
sacks  of  cement.  •  There  is  no  magic  in  the  bonded  spur  as 
a  protection  against  burglars.  It  is  designed  for  the  con- 
venience of  the  Customs  oflBcers.  Upon  it  bonded  cars  are 
grouped  so  that  they  may  be  kept  under  the  eyes  of  the  of- 
ficers and  their  supervision  of  them  rendered  more  efficient. 
It  IB  not  suggested  that  the  interests  of  the  consignee  of  a 
bonded  car  are  in  any  way  safeguarded  by  the  fiact  that  It 
stands  on  this  bonded  spur  until  the  duty  is  paid.  I  there- 
fore cannot  find  negligence  against  the  defendant. 

There  is,  however,  another  ground  upon  which  I  think 
the  defendant  is  liable.  There  was  no  express  contract  of 
bailment  and  therefore  no  express  agreement  that  the  goods 
should  be  warehoused  in  any  particular  place,  that  is  that 
the  bonded  car  should  be  kept  at  any  specified  spot  But 
upon  the  evidence  before  me  I  am  satisfied  that  it  was  the 
duty  of  the  defendant  to  keep  the  car  on  the  bonded  spur  at 
least  imtil  it  had  been  cleared  through  the  Customs  and  the 
performance  of  this  duty  formed  I  think  a  part  of  the  con- 
tractual obligation  which  the  defendant  was  under  to  the 
plaintiff.  Both  parties  acted  upon  this  understanding  for 
as  I  have  said  the  matter  was  dealt  with  by  them  on  the  re- 
billing  to  Imrie  on  the  assumption  that  the  car  ever  since 
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its  arrital  in  Edmonton  had  been  and  then    was   <»i   the 
bonded  epvix. 

liUj  V.  Doubleday,  7  Q.  B.  D.  510,  is  a  case  in.  which 
the  defendant  contnicted  to  warehouse  certain  goods  for  the 
plaintifiE  at  a  particular  place,  but  he  warehoused  fbem  at 
another  place  where,  without  negligence  on  his  part,  tiiey 
were  destroyed.  The  defendant  was  held  liable  to  the  plain- 
tiff for  this  loss.  Grove,  J.,  said:  "I  think  the  plaintiff  is 
entitled  to  judgment.  It  seems  to  me  impossible  to  get  over 
this  point,  that  by  the  finding  of  the  jury  there  has  been  a 
breach  of  contract.  The  defendant  was  entrusted  vrith  the 
goods  for  a  particular  purpose  and  to  keep  them  in  a  parti- 
cular place.  He  took  them  to  another  and  must  be  respon- 
sible for  what  took  place  there.  The  only  exception  I  see  to 
this  general  rule  is  where  the  destruction  of  the  goods  nmst 
take  place  as  inevitably  at  one  place  as  at  the  other.  If  a 
bailee  elects  to  deal  with  the  property  in  a  way  not  auth- 
orized by  the  bailor  he  takes  upon  himself  the  risk  of  eo  doing 
except  where  the  risk  is  independent  of  his  acts  and  inher- 
ent in  the  property  itself." 

Lindley,  J.,  says :  "  I  am  of  the  same  opinion.  The  plain- 
tiff gave  his  goods  to  the  defendant  to  be  warehoused  at  a 
particular  place,  the  defendant  warehouses  them  elsewhere, 
where  without  any  particular  negligence  on  his  part  they 
were  destroyed.  The  consequence  is  that  the  plaintiff  has  a 
cause  of  action  and  is  entitled  to  damages.'^ 

Though  this  is  but  the  judgment  of  a  Divisional  Court 
its  correctness,  so  far  aa  I  have  been  able  to  ascertain,  has 
never  been  questioned  and  it  has  very  often  been  followed. 
I  think  that  it  is  of  close  application  in  principle  to  this  case 
and  I  have  no  hesitation  in  following  it  with  the  result,  of 
course,  that  the  plaintiff  is  in  my  judgment  entitled  to  suc- 
ceed. 

This  action  was  not  commenced  until  the  5th  of  Nov- 
ember, 1913,  which  was  ccmsiderably  more  than  a  year  after 
the  plaintiff's  cause  of  action  arose.  Mr.  Biggar  contends 
that  it  is  barred  under  sec.  242  of  the  Bailway  Act.  I  can- 
not agree  with  this  contention. 

One  of  the  defendant's  locomotives  was  undoubtedly 
used  to  haul  this  car  to  the  place  to  which  it  was  improperly 
taken  and  to  that  extent  ^'  the  operation  of  the  railway  "  was 
involved  in  the  damages  sustained  by  the  plaintiff. 
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I  do  not  think,  however,  that  that  Ib  sufficient  to  bring 
the  ease  within  that  phrase  as  interpreted  by  the  Privy  Coun- 
cil in  Canadian  Northern  Bailway  Company  v.  Bobinson, 
[1911]  A.  C.  at  p.  745,  namely,  "  the  process  of  working  the 
railway  as  constructed."  It  would,  I  think,  be  an  undue 
widening  of  the  term  to  hold  that  because  the  defendant  in 
breach  of  its  contract  as  a  warehouseman  with  the  plaintiff 
used  its  rolling  stock  and  its  ennployees  to  put  the  goods 
warehoused  with  it  in  a  place  where  under  the  terms  of  the 
contract  they  should  not  have  been  put  the  resultant  loss  was 
occasioned  by  the  operation  of  the  railway. 

The  plaintiff  is  entitled  to  a  judgment  for  the  cost  to  it 
of  the  cement  and  sacks  at  Edmonton,  the  duty  paid  on  the 
same,  the  demurrage  and  the  freight  to  Imrie. 

I  have  not  the  exhibits  with  me  but  these  respective 
amoimts  can  be  ascertained  from  them  by  the  clerk. 

The  money  in  court  may  be  paid  out  to  the  plaintiff  on 
account. 


BSmSH  OOLTTMBIA. 

Kacdokald,  J.  Dbcembbr  3bd,  1914. 

TRIAL. 

PHASER  V.   OOLUMBIA  VALLEY  LANDS,.  LTD. 

Vendor  and  Purchaser — Form  of  Conveyance — Land  De- 
scribed in  Agreement  of  Sale  Wiih  Reference  to  a  Plan 
to  he  Registered — Non-registration  of  Plan — Undertak- 
ing by  Vendor  to  Deliver  Good  Title — Land  Described 
in  Conveyance  by  Metes  and  Bounds — Conveyance  Not 
Tendered  Until  Action  Brought — No  Notice  Calling 
Upon  Purchaser  to  Deliver  Conveyance  Within  Reason- 
able Time — Right  of  Purchaser  to  Rescind, 

Where  A.  airreed  to  seU  to  B.,  and  "to  deliver  a  dear  title 
to/'  land  described  in  the  aerreement  of  sale  as  "lot  No.  1  accord- 
ing? to  a  plan  to  be  reeistered  of  part  of  a  subdivision  of  District 
lot  7892.  Kootenay  District/'  it  was  held,  that,  there  beint;  no 
registered  plan,  B.  was  bound  to  accept  a  conveyance  containing  a 
description  of  the  land  by  metes  and  bound. 

Wh*»re  under  an  agreement  for  the  sale  of  land  the  purchaser 
has  paid  the  purchase  price  but  has  not  received  a  conveyance  the 
proper  course  is  for  the  purchaser  to  call  upon  the  vendor  to 
deliver  the  conveyance  within  a  reasonable  time,  stating  that,  if  this 
is  not  done,  that  the  contract  will  be  rescinded  and  nn  action  brought 
to   recover  the    purchase   money. 
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Action  brought  by  plaintifiE,  as  purchaser^  for  the  rescis- 
sion of  an  agreement  for  the  purchase  of  land  and  return 
of  the  money  paid  thereunder,  or,  in  the  alternative,  for 
specific  performance. 

J.  A.  Maclnnes,  for  plaintiff. 

W.  B.  A.  Bitchie,  K.C.,  and  J.  Q.  Gibson,  for  defendants. 

Macookald^  J.: — Plaintiff,  on  the  11th  day  of  July, 
1908,  purchased  a  parcel  of  land  from  the  Nakusp  Fruit 
Lands,  Limited,  under  an  agreement  for  sale.  The  descrip- 
tion of  the  property  in  the  agreement  of  sale  is  as  follows: 
Lot  number  one  according  to  a  plan  to  be  r^^istered  of  part 
of  a  sub-division  of  District  Lot  7892,  Kootenay  District^ 
containing  1,250  acres  more  or  less.  The  whole  price  was 
$1,080.  He  made  the  down  payment  of  $270.  The  Nakusp 
Fruit  Lands,  Ltd.,  had  purchased  a  large  parcel  of  land 
from  the  defendant  company  and  then  subdivided  it  for  the 
purpose  of  sale.  Default  having  occurred,  it  released  all  its 
claims  upon  such  property  to  the  defendant  company  which 
assumed  the  benefits  and  obligations  of  any  agreements  for 
sale  that  had  been  entered  into  by  the  Nakusp  Fruit  Lands, 
Ltd.  Defendant  company  sought  the  benefit  of  the  agree- 
ment for  sale  with  the  plaintiff  and  in  1909  recognized  him 
as  a  purchaser.  The  company  pressed  for  payment  and  pro- 
posed to  plaintiff  that  if  interest  were  paid  to  extend  time 
of  payment  of  principal  until  the  following  year.  The  evi- 
dence of  the  plaintiff  in  this  connection  is  supported  by  let- 
ters and  by  a  receipt  given  by  the  defendant  company  under 
16th  August,  1909,  for  $48.50,  being  interest  to  July,  1909. 
Plaintiff  negotiated  with  the  defendant  for  a  reduction  in 
price  on  account  of  insufficiency  of  first-class  land,  and  on 
the  strength  of  a  letter  received  from  the  agent,  F.  A.  Cour- 
ier, who  had  made  the  sale,  obtained  a  concession  in  price, 
so  that  only  $560  remained  to  be  paid  in  order  to  entitle  the 
plaintiff  to  a  conveyance.  It  was  contended  that  this  reduc- 
tion in  price  was  given  not  only  in  consideration  of  the  de- 
ficiency in  first-class  land,  but  was  also  based  upon  the  in- 
ability of  the  defendant  company  to  give  title  at  the  time 
and  that.it  was  agreed  that  the  time  should  be  extended  for 
furnishing  title.  T  accept  the  evidence  of  the  plaintiff  as  to 
the  sole  ground  for  reduction  being  as  stated  by  him.  S.  V. 
Roberts;  secretary  of  the  defendant  compaliy,  was  called  as 
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a  witness  on  behalf  of  the  defendant  and  he  did  not  sup- 
port the  evidence  in  this  respect  given  by  Hugo  Carstons, 
president  of  defendant  company  on  his  examination  at  Win- 
nipeg. I  am  satisfied  that  the  entire  arrangement  arrived 
at  between  the  parties  is  outlined  in  the  letter  from  Boberts 
to  the  plaintiff  dated  May  &th,  1910. 

1  quote  this  letter  at  length: 

"Winnipeg,  May  6th,  1910. 
"  Henry  S.  Fraser,  Esq., 

477  Spence  Street, 
Winnipeg: 

"Dear  Sir, 

In  reference  to  conversation  with  you  some  time 
ago  I  have  now  obtained  authority  to  make  you  the  follow- 
ing proposition,  if  you  will  in  writing  accept  the  following 
within  one  week  of  this  date,  that  i^,  for  the  sum  of  Five 
Hundred  and  Sixty  Dollars  ($560.00),  which  includes  prin- 
cipal, over-due  interest  and  taxes  on  Lot  1,  Block  7,892, 
Whatshan  Valley,  we  will  deliver  you  clear  title  for  the 
aforesaid  Lot.  This  is  giving  you  a  reduction  of  about  three 
hundred  dollars,  interest  and  principal,  and  considering  the 
location  we  think  that  you  are  obtaining  a  snap. 

"  Yours  truly, 

''  a.  V.  Roberts.*' 

Plaintiff  became  aware  that  the  defendant  company 
could  not  execute  a  deed  to  the  property  according  to  the 
description  of  the  agreement  but  could  convey  by  means  of 
metes  and  bounds,  but  such  mode  of  oonveyance  is  not  re- 
ferred to  in  the  letter.  Subsequently  plaintiff  came  to  Van- 
couver, B.C.,  and  seems  to  have  had  the  impression,  accord- 
ing to  his  letter  of  July  lOtti,  1911,  to  the  president  of  the  de- 
fendant company,  that  a  deed  for  Lot  1,  Block  7,892,  would 
be  registered  in  the  Registry  OfBoe  and  wrote  inquiring  as  to 
whether  this  event  had  taken  place  and  that  he  was  ready 
to  make  payment.  He  states  he  did  not  receive  any  reply 
tb  this  letter.  His  troubles  then  began  and  he  retained 
Messrs.  Wad6,  Whealler,  McQuarrie  &  Martin  to  act  for  him 
in  the  matter.  On  July  21st,  1911,  defendant  company,  by 
letter  of  that  date,  stated  that  it  would  have  the  necessary 
papers  drawn  and  forwarded  without  delay  with  reference 
to  Lot  1,  Block  7,892.  This  undertaking  was  not- carried 
otit.  In  July,  1912,  plaintiff  employed  Messrs.  Haney  & 
Hill,  solicitors  iii  Vancouver,  to  act  for  him,  and,  presum- 
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ably,  delivered  to  them  all  his  papers  in  connection  with  the 
matter.  They  did  not  adhere  to  the  provisions  of  the  agree- 
ment  for  sale  whereby  the  deed  was  to  be  prepared  by  the 
solicitors  for  defendant  '^  at  the  expense  of  the  purchaser/' 
but  prepared  a  conveyance  themselves,  following  the  de- 
scription in  the  agreement  for  sale.  This  deed  was  enclosed 
to  the  defendant  company  on  July  17,  1912,  such  solicitors 
stating  that  they  were  advised  by  the  Land  Registry  OfiSce 
that  ''the  lot  is  registered  in  the  company's  name  clear  of 
all  encumbrances,''  so  the  deed  only  required  to  be  executed 
in  order  to  close  the  matter.  Defendant  company  acknowl- 
edged receipt  of  the  deed  on  July  23,  1912,  stating  that  the 
deed  could  not  be  executed  until  the  return  of  its  president 
when  it  would  be  forwarded  at  once.  The  deed  was  pro- 
perly executed  by  the  company  and  with  some  slight  change 
in  the  description  forwarded  with  draft  attached.  Plain- 
tiffs solicitors  having  been  placed  in  funds  for  that  purpose 
retired  the  draft  and  then  sought  to  register  the  convejf- 
ance.  They  were  met  with  the  di£ScuIty  that  there  was  no 
certificate  of  title  in  the  Land  Registry  Office,  but,  on  this 
being  overcome,  they  then  found  it  impossible  to  register 
the  conveyance  on  account  of  there  being  no  plan  registered, 
80  that  the  description  in  the  conveyance  was  defective.  Cor- 
respondence then  ensued  and  the  company  oflFered  various 
excuses  for  the  plan  not  being  registered.  The  plaintiff  was 
not,  however,  able  to  obtain  registration  of  his  conveyance. 
Tt  does  not  seem  to  have  occurred  to  his  then  solicitors  to 
have  sought  a  conveyance  by  metes  and  bounds,  nor  did  the 
defendant  company  suggest  such  a  course  being  pursued. 
There  was  a  duty  cast  upon  the  defendant,  after  having  re- 
ceived the  purchase  price,  to  take  such  steps  as  would  en- 
able the  plainti£F  to  have  his  title  registered,  especially  in 
view  of  the  undertaking  contained  in  the  letter  of  May  5th, 
1910.  Their  solicitors  had  inquired  on  October  30th,  1912, 
as  to  the  registration  of  the  plan  and  on   November  8th, 

1912,  the  president  wrote  such  solicitors  taking  the  ground 
that  the  solicitors  for  the  plaintiff  had  accepted  the  convey- 
ance and  retired  the  draft  for  the  amount  due  under  the 
agreement  for  sale  and  presumed  therefore  that  they  cotdd 
register  such  conveyance.  He  seemed  satisfied  to  retain  the 
purchase  price  and  leave  the  plaintiff  to  worry  about  his 
title.    The  matter  remained  in  abeyance  until  February  19th, 

1913,  when  ttie  defendiant  company  inquired  of  its  solicitors 
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whether  in  order  to  satisfy  the  demand  of  the  plaintifPB 
solicitors  the  lot  could  not  be  described  by  metes  and  bounds 
''as  the  company  is  not  now  able  to  decide  on  a  plan  and 
would  not  want  to  register  the  old  plan/'  Still  the  com- 
pany did  not  offer  to  give  the  plaintiff  a  conveyance  in  this 
manner,  and  having  sold  in  the  meantime  to  one  Beaton, 
the  property  became  encumbered  with  mechanics'  liens.  This 
was  explained  to  the  plaintiff  in  a  letter  of  the  defendant 
company  dated  January  6th,  1914,  in  reply  to  his  letters  of 
December  8th,  1913,  and  Januaiy  2nd,  1914.  Plaintiff  then 
engaged  another  firm  of  solicitors — Bowser,  Beid  and  Wall- 
bridge — and  they  wrote  the  defendant  company  on  the  27th 
Jaiiuary,  1914,  stating  ih&t  the  deed  received  by  the  plain- 
tiff was  useless  as  there  was  no  plan  registered  and  they  de- 
manded payment  of  the  money  with  interest,  on  the  ground 
that  defendant  ^'  had  no  title  to  the  properiy,''  and  the  dekl 
could  not  be  registered.  Defendant  replied  on  16th  Feb- 
ruary stating  that  the  company  had  a  dear  title  to  the  pro- 
perty and  the  plaintiff  knew  when  he  accepted  transfer 
thereof  that  the  plan  had  not  been  registered,  and  that  it 
would  now  be  necessary  to  have  a  new  survey  made  which 
would  be  done  during  the  spring  and  that  information  would 
be  given  when  tiie  plan  had  been  registered.  This  was  not 
(Satisfactory  and  on  February  16th,  1914,  plaintiff's  solicitors 
stated  that,  in  default  of  repayment  of  the  money,  suit  would 
he  entered  to  recover  same.  This  action  was  then  brought 
(1)  for  rescission  of  the  agreement  and  return  of  the  moneys 
paid,  or  (2)  in  ^  alternative,  for  specific  performance.  It 
appears  that  at  the  time  when  the  conveyance  was  given,  de- 
fendant company  could  have  described  the  property  by  metes 
and  bounds  and  that  a  dear  title  could  have  thus  vested  in 
the  plaintiff.  Subsequently,  this  could  not  have  been  accom- 
plished until  the  mechanics'  liens  were  removed ;  but  at  -the 
trial  such  a  conveyance  was  proposed,  though  not  formally 
tendered.  Plaintiff  refused  to  accept  the  conveyance,  taking 
the  ground  that  the  property  was  of  a  speculative  character, 
and  it  was  too  late  now  to  force  him  to  take  title.  Defendant, 
while  setting  up  various  grounds  of  a  more  or  less  technical 
nature  in  its  statement  of  defence,  did  not  make  the  offer  as 
to  giving  the  conveyance  in  the  manner  suggested  at  the 
trial.  Plaintiff  contended  that  the  letters  of  his  solicitors 
amounted  to  a  rescission  of  the  eontract  and  that  he  was 
entitled  to  recover  the  moneys  paid,  with  interest,  expenses 
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and  costs.  It  was  argued  that  a  conyeyance  by  metes  and 
bounds  was  not  a  compliance  with  the  agreement  for  sale 
and  that  a  conveyance  should  be  according  to  a  registered 
plan.  I  cannot  see  any  virtue  in  the  description  being  thus 
confirmed.  I  assume  that  the  plaintifiE  purchased  the  pro- 
perty in  good  faith  as  fruit  lands,  and  if  by  any  mode  of 
conveyance  he  obtained  title,  he  had  accomplished  the  end 
desired.  In  Laycock  v.  Fowler,  15  W.  L.  R.  441,  the  agree- 
ment provided  that  if  the  plan  could  not  be  registered,  then 
the  vendor  should  convey  the  actual  land,  describing  it  by 
metes  and  bounds,  and  this  seems  to  have  been  there  sug- 
gested as  a  satisfactory  solution  to  the  difiSculty.  That  case 
turned  on  the  failure  of  the  plaintiff  to  obtain  title  and  not 
on  the  form  of  the  conveyance.  I  think  both  parties  herein 
agreed  and  understood  as  to  the  parcel  of  land  intended  to  be 
sold,  and  reference  to  the  plan  might,  as  to  any  other  docu- 
ment, be  used,  in  case  there  had  been  any  dispute,  to  de- 
termine the  description  or  d^ignation  of  such  property.  See 
Ferguson  v.  Windsor,  10  Ont.  Bep.  13;  reversed  in  11  Ont. 
App.  88,  but  not  on  this  point;  also  Kenny  v.  Caldwell,  21 
App.  Bep.  110,  24  S.  C.  B.  699.  As  the  piece  of  land  in 
question  was  at  the  comer  of  the  district  lot,  it  could  have 
easily  been  described  and  there  would  have  been  the  sur- 
veyor's stakes  on  the  ground  to  assist  in  a  proper  descrip- 
tion. As  to  the  vendor  not  being  confined  to  the  specific 
description  contained  in  an  agreement  for  sale,  vide,  Springer 
V.  Anderson,  7  W.  W.  R.  529. 

Plaintiff  contends  that,  under  the  circumstances,  he  was 
entitled  to  a  rescission  of  the  contract,  either  by  the  letters 
referred  to  demanding  payment,  or  by  commencement  of  this 
action.  He  relies  on  Fortier  v.  Shirley,  2  Man.  L.  B.  269, 
and  Gregory  v.  Ferrie,  14  W.  L.  B.  219,  but  both  these  cases 
dealt  with  the  inability  of  the  vendor  to  give  title  and  the 
extent  of  the  notice  demanding  that  such  title  be  produced 
and  do  not  relate  to  the  form  of  conveyance.  In  re  Byan 
and  the  District  Begistrar  of  Titles,  19  B.  C.  B.  165,  decides 
that,  where  the  plan  of  a  subdivision  has  been  rejected,  the 
Begistrar  is  bound  to  register  a  conveyance  of  the  parcel  of 
land  intended  to  be  described  according  to  such  plan,  if  the 
conveyance  describe  the  property  by  metes  and  bounds  and 
has  a  sketch  plan  attached.  This  being  the  state  of  the  law, 
in  my  opinion,  if  defendant,  after  being  called  upon  to  give 
a  conveyance  by  metes  and  bounds,  had  refused  to  do  so  then. 
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in  view  of  the  time  that  had  already  elapeed,  this  would  have 
amounted  to  a  rescission  of  the  contract  and  the  plaiutiff 
would  be  entitled  to  recover  payment  of  the  mon^s.  Plain- 
tifF,  however,  took  a  different  course  and  claimed  that  there 
was  a  want  of  title  in  the  defendant  and  for  that  reason  the 
contract  should  be  rescinded.  I  think  the  course  indicated  in 
Hatten  v.  Russell,  38  Ch.  D.  346,  should  have  been  pursued, 
and  that  the  plaintiff  should  have  said  to  the  defendant, 
'*  You  have  received  the  purchase  price  and  agreed  to  give  a 
conveyance  and  unless  same  be  given  within  a  reasonable 
time,  the  contract  is  repudiated  and  action  will  be  taken  to 
recover  the  moneys  paid/* 

Some  sections  of  the  Registry  Act  were  referred  to  in 
the  pleadings  and  argument,  but  abandoned.  Xo  reference 
was  made  as  to  sec.  104  having  any  bearing  upon  the  rights 
or  liabilities  of  the  parties. 

It  is  further  submitted  that,  in  view  of  the  time  that  had 
elapsed  and  the  expense  and  trouble  to  which  the  plaintiff 
had  been  put,  be  is  entitled  to  recover  the  purchase  price. 
He  certainly  has  suffered  great  inconvenience  and  been  put 
to  a  great  deal  of  trouble  and  expense.  Defendant  company 
has  treated  him  in  a  casual  manner,  but  his  legal  position 
was,  I  believe,  as  indicated.  If  I  am  right,  that  the  defend- 
ant could  compel  the  plaintiff  to  accept  a  conveyance  by 
metes  and  bounds,  then  the  diflSculty  in  the  conveyanci* 
drawn  by  the  plaintiff's  solicitors  ^  was  quite  easy  to  remedy 
and  it  was  not  likely  that  any  considerable  time  would  be 
taken  up  in  remedying  it.''  While  the  plaintiff  was  thus, 
to  an  extent,  in  error,  the  defendant  continued  up  to  the 
time  of  trial  in  its  total  disregard  of  the  plaintifPs  rightx<> 
and  the  duty  was  cast  upon  it  of  enabling  the  plaintiff  to 
become  a  registered  owner  of  the  property.  If  it  is  desired 
to  relieve  itself  from  liability  it  should  have  executed  a  con- 
veyance with  proper  sketch  plan  attached  and  tendered  it  to 
the  plaintiff.  It  would  thus  appear  it  was  only  by  this  action, 
brought  to  trial,  that  the  defendant  was  forced  to  realize  \U 
obligation.  If  it  should  now  deliver  a  proper  conveyance,  it 
should  still  be  liable  for  costs  through  its  fault  and  neglect. 

It  should  implement  its  offer,  made  through  counsel  at 
the  trial,  within  a  reasonable  time.  The  defendant  company 
18  required  on  or  before  the  11th  day  of  January,  1915,  to 
execute  and  deliver  to  the  plaintiff  a  conveyance  capable 

▼or*  XXX.  w.nB.  wo. « — 2^ 
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of  registration  and  free  from  all  encumbrances.  In  default 
of  such  conveyance  being  so  delivered,  the  plaintiflE  is  entitled 
to  recover  the  moneys  paid,  together  with  interest  and  ex- 
penses.    Plaiiitiff  is  entitled  to  his  costs  of  action. 


BRITISH  COLViaiA. 

Clement,  J.  November  27th,  1914. 

TRIAL. 

GALLON  V.  ELLISON. 

KNOWLES  V.  ELLISON. 

Trespass  —  Spreading  of  Fire  —  Absence  of  Negligence  — 
Damage  to  Adjoining  Property — Forest  Fires  Act  R.  S. 
B,  C.  1911,  ch.  91 — Contravention — Limitation  of  Actions. 

Where  A.  without  negligence  sets  a  fire  upon  his  land  and 
the  fire,  being  un watched,  spreads  to  the  land  of  B..  and  tiiere  does 
damage,  lA.  is  liable  in  trespass  to  B.  for  the  damage  done.  The 
fire  was  set  in  contravention  of  the  Forest  Fires  Act,  R.  8.  B.  C. 
1011,  ch.  91,  but  B.  not  having  brought  his  action  within  3  months 
was  precluded  from  recovering  on  the  ground  of  statutory  negligence. 

Actions  for  damages  for  loss  occasioned  by  fire  which  was 
set  by  defendant  on  his  property  and  which  spread  to  the 
property  of  the  defendants. 

Mclnt3rre,  for  plaintiffs. 

IT.  A.  Maclean^  K.C.,  for  defendant. 

Clement,  J. : — These  two  actions  were  tried  .before  me 
at  Vernon  on  the  31st  ultimo  and  I  then  provisionally  as- 
sessed the  damages  suffered  by  the  respective,  plaintiffs,  re- 
serving the  question  as  to  defendant's  liability  upon  the 
facts  as  I  should  find  them.  Upon  further  consideration  1 
find  the  facts  as  follows: — 

The  fire  which  gave  rise  to  these  actions  bad  its  origin 
upon  the  defendants  land,  being  set  out  by  his  workmen  in 
the  early  part  of  May,  1909.  .  The  defendant's  land  was  ad- 
mittedly within  a  "fire  district"  to  which  .the  Forest  Fires 
Act  (now  R.  S.  B.  C.  1911,  ch.  91)  would  apply;  conse- 
quently the  setting  out  of  the  fire  by  the  defendant's  work- 
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mea  was  in  clear  contraveDition  of  the  statute  as  no  permit 
had  been  obtained  under  the  Act.    Apart  from  this  branch 
of  the  statute,  I  am  unable  to  find  that  the  fire  was  negli- 
genitly  started.    By  the  next  day,  it  had  pretty  well  died 
down  but  in  the  middle  of  the  day  a  wind  storm,  not  abnor- 
mal or  of  unprecedented  violence,  swept  up  the  valley,  with 
the  result  that  the  fire  begun  by  defendant's  workmen  anil 
over  which  they  were  keeping  no  watch  spread  to  adjoinin*^ 
properties  and  much  damage  was  done,  the  plaintiffs  in  these 
two  actions  being  among  the  sufferers.    They  did  not,  how- 
ever, bring  their  action  within  the  three  months  limited  by 
the  statute.     The  damage  was  done  on  May  3rd,  1909,  and 
these  actions  were  not  begun  until  November  JSnd  of  that 
year.     The  only  other  fact  upon  which  it  is  necessary  to  find 
is   whether   or  not   the   defendant's   workmen  were   acting 
within  the  scope  of  their  employment  in  setting  out  the  fire 
in  question.    I  find  that  they  were.  Notwithstanding  the  evi- 
dence of  the  defendant,  it  seems  clear  to  me  that  these  work- 
men were  ordinary  farm  labourers  hired  to  do  anything  that 
might  require  to  be  done  upon  the  defendant's  lands.     Only 
a  short  time  before  Blondin,  one  of  these  workmen,  had  at- 
tempted to  bum  a  clearing  for  a  cabin  at  the  defendant's 
express  direction  and  under  his  personal  supervision.    That 
attempt  was  abandoned  owing  to  the  spot  selected  proving 
too  wet  and  green ;  but  that  episode  satisfies  me  that  it  was 
within  the  scope  of  the  employment  of  these  workmen  to  set 
out  the  fire  in  question,  even  if  its  setting  out  at  this  par- 
ticular season  was,  as  defendant  said,  contraiy  to  his  express 
orders.     Upon  this  question  I  am  entitled  to  make  use  of  my 
own  knowledge  of   conditions  upon   ordinary   well-wooded 
farms  or  ranches  in  this  province:  see  Citizens  Life  Assce. 
Co.  V.  Brown,  [1904]  A.  C.  423 ;  73  L.  J.  P.  C.  102 ;  and, 
using  that  knowledge,  I  have  no  hesitation  in  finding  as  I 
liave  done.     Jjord  Macnaghten  in  a  recent  case  in  the  House 
of  Lords— Lloyd  v.  Grace,  [1912]  A.  C.  716;  81  L.  J.  K.  B. 
.  at  p.  1148 — says  that  the  phrases  "  acting  with  his  auth- 
ority," "  acting  in  the  course  of  his  employment "  and  "  act- 
ing within  the  scope  of  his  agency,"  speaking  broadly,  mean 
one  and  the  same  thing.  He  adds:  'Whichever  expression  i? 
used  it  must  be  construed  liberally."     The  setting  out  of 
the  fire  in  question  was  in  the  supposed  interest  of  the  de- 
fendant to  bum  away  a  lot  of  fallen  timber  and  debris  upon 
a  sparsely  wooded  point  or  triangle  of  land  which  jutted  out 
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between  two  of  the  defendant's  meadowB.  Lloyd  v.  Grace 
(nbi  supra)  shews  however  that  this  is  no  longer  a  necessan' 
separate  enquiry  and  that  the  general  proposition  upon  which 
must  rest  the  defendant's  liability  in  a  case  of  tiiis  kind  is 
that  the  principal  is  liable  for  the  act  of  the  a^ent  in  the 
course  of  the  master's  business  and  no  sensible  distinction 
can  be  drawn  between  the  case  of  f mud  and  the  case  of  any 
other  tort.  The  phrase  "  in  the  course  of  the  master's  busi- 
ness "  means  the  same  thing  as  the  other  phrases  above  re- 
ferred to. 

In  an  earlier  case,  Derby  v.  Ellison,  arising  out  of  tho 
same  fire,  the  trial  took  place  in  the  County  Court  of  Tale, 
before  His  honour  Judge  Swanson,  who  gave  judgment  for 
the  plaintiff  upon  the  ground  of  negligence  on  the  part  of 
the  defendant's  servants  in  taking  no  steps  to  prevent  the 
fire  from  spreading  to  adjoining  lands.  There  was  no  evi- 
dence before  him  that  the  defendant's  lands  were  witlyn  a 
fire  district  and  there  was  therefore  no  case  of  breach  of  a 
statute  to  be  considered.  He  thought  no  case  of  vis  major 
made  out.  An  appeal  was  taken  to  the  Court  of  Appeal  bat 
the  judgments  there  are  unreported.  I  have  been  fumisiied 
with  a  copy  of  the  judgments  of  Mr.  Justice  Irving  and  Mr. 
Justice  Oalliher;  and  it  was  stated  to  me  that  the  Chief 
Justice  concurred  in  the  dismissal  of  the  a{^f>eal,  giving  oral 
reasons.  Mr.  Justice  Galliher  agreed  with  the  learned  trial 
judge  that  no  evidence  had  been  given  that  the  defendant's 
lands  were  within  a  fire  district  and  that  no  admissicm  of 
that  fact  could  be  taken  from  the  pleadings.  Mr.  Justice 
Irving  treated  the  fact  as  admitted,  but  was  of  opinion  that 
the  fact  that  the  servants'  act  was  a  breach  of  a  statute  did 
not  free  the  defendant  from  liability  if  the  act  were  other- 
wise within  the  scope  of  their  employment.  He  cited  Dyer 
v/  Munday,  [1895]  1  Q.  B.  742,  in  support  of  his  view. 
Lloyd  V.  Grace  (ubi  supra),  might  now  also  be  cited.  To 
my  mind  the  defendant's  contention  on  this  point  is  quite 
untenable,  but  even  if  I  were  disposed  to  think  otherwise  . 
I  riiould  certainly  consider  myself  bound  by  the  opinion  ex- 
pressed by  Mr.  Justice  Irving.  Mr.  Maclean  cited  before 
me  Wilson  v.  Rankin  (1865),  34  L.  J.  Q.  B.  62,  as  an  aut*- 
oriiy  in  favour  of  the  contrary  view,  but  that  case,  when 
examined  has,  in  my  opinion,  no  bearing  here.  The  plain- 
tiff there  sued  upon  a  policy  of  insurance  upon  cargo.  The 
defendant  pleaded  that  part  of  the  cargo  had  been  stowed 
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by  the  ship's  master  upon  deck  contrary  to  a  statutory  pro- 
hibition^  without  alleging  knowledge  of  that  fact  upon  the 
part  of  the  plaintiff,  the  ship's  owner.  The  court  held  that 
such  knowledge  was  necessary  in  order  to  avoid  the  policy 
and  that  it  could  not  as  a  matter  of  legal  intendment  be  im- 
puted to  the  plaintiff  in  the  case  of  such  an  illegal  and  un- 
authorised act  as  that  of  which  the  sliip's  master  had  been 
guilty.  The  ship,  it  was  found,  had  not  been  made  any  the 
less  seaworthy  by  the  illegal  stowage.  No  question,  there- 
fore, of  damage  to  a  third  party  atose  at  all  in  the  case  and 
in  my  opinion  it  has  no  application  here;  and,  as  already 
intimated,  the  cases  which  do  bear  directly  upon  the  question 
arising  here  are  clear,  as  Mr.  Justice  Irving,  indeed,  shews. 
Vis  major  was  not  argued  before  me. 

Upon  the  facts,  then,  as  I  find  them,  the  question  is 
simply  this :  If  A.  without  negligence  sets  fire  upon  his  land 
and  such  fire  being  unwatched  spreads  to  the  land  of  B. 
and  there  does  damage,  is  A.  liable?  The  statutory  negli- 
gence cannot  be  set  up  as  these  actions  were  not  brought 
within  the  time  limited  by  the  statute;  and  so  the  question 
squarely  arises  as  I  have  put  it.  It  seems  to  me  to  be  the 
same  question  which  arose  in  Crew  v.  Mottershaw  (1902), 
9  B.  C.  246,  and  which  was  determined  by  the  Chief  Justice 
in  favour  of  the  plaintiff  who  had  suffered  by  the  fiire.  As  it 
is  there  put,  it  may  be  proper  to  call  it  negligence  to  omit 
any  reasonable  precaution,  or  to  say  that  the  duty  (not  ob- 
served here)  is  to  take  all  possible  precautions  to  prevent  the 
fire  from  spreading:  sic  utere  tuo  ut  alienum  non  laedes. 
In  my  opinion  the  action  is  really  one  of  trespass.  I  so  read 
Jones  V.  Pestiijiog  R.  W.  Go.  .(1868),  37  L.  J.  Q.  B.  214;  and 
I  so  held  in  Woolbridge  v.  Patterson  Timber  Co.  in  January, 
1912  (not  reported).  See  also  Black  v.  Christchurch  Fin- 
ance Co.  (1892),  63  L.  J.  P.  C.  32;  and  the  judgment  of 
Idington,  J.,  in  Laidlaw  v.  Crow's  Nest  Railway,  42  S.  C.  R. 
365. 

There  will  therefore  be  judgment  for  the  respective  plain- 
tiffs with  costs  on  the  Supreme  Court  scale. 
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SASKATCHEWAH.    ^ 

Elwood,  J.  ^  December  28th,  1914. 

TBIAL. 

STRICKBE  V.  RUCKEMAN. 

Vendor  and  Purchaser — Agreement  for  Sale  of  Land — Ac- 
ceptance of  "  Title  of  Vendor  " — Vendor  Holding  Option 
to  Purchase  from  Owner  Free  from  Restrictions — Restric- 
tions upon  Title  Appearing  upon  Register — Forfeiture  to 
Crown  for  Non-Performance  of  Condition — Non-Disclo- 
sure— Rescission, 

lA.  was  the  registered  owner  of  land  the  title  to  which  was 
subject  to  a  stipulation  in  the  grant  from  the  Crown  that  the  land 
was  liable  to  forfeiture  to  His  Majesty  upon  failure  of  the  grantee 
to  place  a  settler  thereon  or  to  sell  the  same  according  to  the  re- 
quirements in  that  behalf  contained  in  clause  44  of  the  Dominion 
Lands  Act  and  amendments  thereto.  B.  with  the  authority  of  A. 
gave  0.  an  option  whereby  without  any  restrictions  whatever  B. 
agreed  to  sell  tx>  C.  the  land  in  question,  there  being  no  reference 
in  the  said  option  to  the  aboTe  restriction  upon  the  title.  D.  agreed 
to  purchase  from  €.,  one  of  the  terms  of  the  agreement  of  sale  being 
that  "Uie  purchaser  hereby  accepts  the  title  of  the  vendor  to  the 
said  lands." 

Held,  that  it  was  O.'s  duty  to  disclose  the  restriction  upon  the 
title  and,  not  having  done  so,  that  D.  was  not  bound  to  accept  the 
said  title. 

Rb  Haedicke  d  Lip9ki,   [1901]   2  Oh.  666,   followed. 

An  action  brought  by  plaintiff  for  the  recovery  of  the 
total  balance  due  under  an  agreement  dated  the  29th  of 
NoTember,  1913,  whereby  the  plaintiff  agreed  to  sell  and  the 
defendant  agreed  to  purchase  land. 

W.  A.  Boland^  for  defendant. 
W.  A.  Doherty,  for  plaintiff. 

Elwood^  J.: — This  action  was  commenced  on  the  29th 
day  of  December,  1913,  and  the  plaintiff  claims  the  total 
purchase-price  by  virtue  of  an  acceleration  clause  contained 
in  that  agreement.  At  the  trial,  however,  the  plaintiff's 
counsel  stated  that  he  only  desired  judgment  for  the  instal- 
ment overdue.  The  defendant  objects  that  the  title  which 
the  plaintiff  proposes  to  give  him  is  defective  in  that  it  is 
subject  to  a  stipulation  in  the  grant  from  the  Crown  that 
the  land  is  liable  to  forfeiture  to  His  Majesty  upon  failure 
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of  the  grantee  to  place  a  settler  thereon  or  to  sell  the  same 
according  to  the  requirements  in  that  behalf  contained  in 
clause  44  of  the  Dominion  liinds  Act  and  amendments 
thereto.  Clause  44  is  clause  44  of  ch.  54  of  the  Bevised 
Statutes  of  Canada  of  1886.  The  certificate  of  title  to  the 
land  in  question  is  in  the  name  of  the  First  National  Realty 
Co.  Ltd.,  to  whom  the  certificate  was  issued  on  the  28th  day 
of  February,  1910.  At  the  time  of  the  sale  the  only  title 
that  the  plaintiff  had  to  the  land  in  question  was  an  option 
given  to  him  by  the  First  National  Investment  Co.  Ltd., 
whereby  without  any  restrictions  whatever  the  First  National 
Investment  Co.  Ltd.,  agreed  to  sell  to  the  plaintiff,  the  land 
in  question  on  the  terms  therein  mentioned,  and  in  that 
option  there  was  no  reference  made  to  the  above  restriction 
upon  the  title.  It  was  proven  at  the  trial  that  the  Fir^^t 
National  Investment  Co.  had  authority  from  the  First 
National  Bealty  Co.,  the  registered  owners  of  the  land,  to 
enter  into  the  option  and  agreement  of  sale,  hereinafter  men- 
tioned to  the  plaintiff.  The  option  is  dated  the  14th  day  of 
November,  1913.  By  an  agreement  in  writing  under  seal 
dated  the  14th  lof  'November,  1913,  the  First  National 
Investment  Co.  Ltd.,  agreed  to  sell  to  the  plaintiff 
the  lands  in  question,  and  by  that  agreement  it  was  stated 
as  follows :  "  The  lands  herein  are  legally  vested  in  the  First 
National  Bealty  Co.  Ltd.,  as  trustees  *f  or  the  vendor,  and 
are  subject  to  clause  44  of  the  Dominion  Lands  Act."  It 
was  admitted  at  the  trial  that  this  latter  agreement,  although 
dated  the  14th  day  of  November,  1913,  was  not  executed 
until  after  the  agreement  of  sale  between  the  plaintiff  and 
the  defendant.  The  agreement  of  sale  between  the  plaintiff 
and  the  defendant  inter  alia  contains  the  following:  ^'The 
purchaser  hereby  accepts  the  title  of  the  vendor  to  said 
lands."  It  was  contended  on  behalf  of  the  plaintiff  that  by 
the  above  clause  the  defendant  was  precluded  from  taking 
any  objection  to  the  title.  A  number  of  cases  were  cited  in 
support  of  this  proposition.  In  the  case  of  Wilmot  v.  Wil- 
kinson, 108  E.  R.  638,  the  vendor  covenanted  to  convey  only 
such  a  title  as  he  had  received.  In  Duke  v.  Barrett,  63  E.  B. 
759,  the  purchaser  agreed  to  accept  the  vendor's  title  without 
dispute.  In  Commercial  Bank  v.  MoConnell,  7  Grant  323,  it 
Vas  held  that  the  purchaser  had  by  his  subsequent  acts 
waived  the  right  to  examine  the  title.  In  Best  v.  Hamand, 
L.  B.  12  Ch.  1,  the  agreement  provided  that  the  vendor  should 
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assume  and  admit  that  eveiything,  if  anything  was  neoes* 
sary,  was  done  and  performed  by  the  company  to  enable  ijiem 
to  sell  and  effectually  to  convey  the  said  |Heces  of  land  as 
snrplns  lands.  In  Armstrong  v.  Nason,  25  S.  C.  B.  269,  the 
agreement  for  the  sale  and  purchase  of  the  land  contained 
the  provision  that  the  vendee  should  examine  the  title  at  his 
own  expense,  and  have  ten  days  from  the  date  of  the  agree- 
ment for  that  purpose,  and  should  be  taken  to  have  waived  all 
objections  to  title  not  raised  wi&in  that  time.  It  seems  to 
me  that  all  of  the  above  cases  are  quite  different  from  the 
case  at  btfr.  In  the  case  at  bar  the  vendor  gave  evidence  on 
his  own  behalf,  and  admitted  that  he  had  for  three  years 
known  that  the  above  clause  44  was  registered  against  the 
land,  that  no  person  had  ever  lived  on  the  land,  and  that  he 
did  not  tell  the  defendant  that  this  clause  was  against  the 
land,  and  that  he  knew  that  it  was  practically  necessary  to 
perform  homestead  duties  to  get  the  clause  removed.  In 
Harnett  v.  Baker,  L.  B.  20  Eq.  Cas.  50,  upon  the  sale  of  an 
estate  one  of  the  conditions  was  that  the  title  to  ttie  beneficial 
ownership  should  conmience  with  the  will  of  A.  C,  and  the 
purchaser  must  assume  that  A.  C.  was  at  his  death  beneficially 
entitled  to  the  property  in  fee  simple  free  from  incumbrances. 
A.  C.  had  contracted  before  his  death  for  the  purchase  of 
the  property,  and  it  was  not  until  many  years  after  his  death 
that  the  title  vras  mftde  out,  the  property  conveyed,  and  the 
purchase-money  paid.  It  was  held  that  the  purchaser  was 
not  bound  by  the  condition  of  sale.  At  p.  55,  Sir  B.  Malins, 
V.C,  said: — ; 

*'In  the  case  of  Spratt  v.  Jeffeiy,  it  was  held  that  a 
stipulation  precluding  the  purchaser  from  inquiring  into  the 
lessor^s  title  was  valid.  That  was  afterwards  thought  to  be 
unreasonable,  cmd,  therefore,  in  the  cases  of  Shepherd  v. 
Keatley  and  Warren  v.  Bichardson,  it  was  decided,  and  it  is 
now  finally  settled  as  a  rule  of  law,  that  although  there  be  a 
stipulation  that  the  title  of  the  lessor  is  not  to  be  shewn, 
although  there  may  be  any  stipulation  that  a  certain  fadt 
is  not  to  be  required  to  be  shewn,  if  it  turns  out  in  the  first 
ease  that  the  lessor's  title  is  bad,  and  in  the  second  case  that 
the  statement  of  the  fact  is  erroneous,  the  purchaser  may  take 
advantage  of  the  error,  and  although  he  is  prima  facie  boxmd 
by  the  conditions,  in  the  result  he  is  not  bound  at  all.'* 

In  re  Marsh  &  Earl  Granville,  L.  B.  24  Ch.  D.  12,  a  con- 
tract of  sale  entered  into  provided  that  the  title  should  com- 


1914]  9TRICKES  V.  RUCKBMAN.  341 

mence  with  an  indenture  dated  the  ISth  of  October^  1845, 
and  made  between  persons  whose  names  were  mentioiied, 
and  that  the  earlier  title  should  not  be  investigated  or  ob- 
jected to.  From  the  abetiact  of  title  delivered  by  the  ven- 
dors to  the  purchaser  it  appeared  that  the  deed  of  1845  was 
a  conveyance  by  a  person  who  purported  to  ue  ttie  owner  of 
freehold  and  leasehold  property  to  trustees  in  trust  to  him- 
self for  life  and  after  his  death  in  trust  to  sell  the  piopert)* 
and  to  hold  the  proceeds  of  the  sale  <m  the  trusts  declared 
by  deed  of  even  date.  An  express  power  was  reserved  to  tiie 
grantor  to  revoke  the  trusts.  The  deed  was  a  voluntary  one, 
except  for  the  consideration  which  resulted  from  the  liability 
assumed  by  the  trustees  in  respect  of  the  leaseholds.  It  was 
held  that  inasmuch  as  the  fact  that  the  deed  of  1845  was  a 
voluntaiy  one  would  influence  the  pnrdiaser  in  determining 
whether  he  would  agree  to  accept  a  title  commencing  within 
40  yearsy  the  vendors  ought  to  have  stated  in  the  condition 
of  aale  the  nature  of  the  deed,  that  the  omission  to  state  this 
rendered  the  condition  a  misleading  one,  and  that  the  pur- 
chaser was  not  bound  by  the  contract  to  accept  a  title  com- 
mencing with  that  deed. 

At  p.  23,  Baggallay,  L  J.,  says : — 

''There  was  not,  in  my  opinion,  such  a  full  and  explicit 
description  of  the  deed  given  as  he  was  entitled  to.'' 

•And  Cotton,  L-J.,  says  a — 

'^  I  am  of  the  same  opinion. 

''  All  that  we  decide  in  the  present  case,  and  all  that  Mr. 
Justice  Fry  decided  is,  that  the  vendors  knowing  Hie  nature 
of  this  deed,  and  not  disclosing  it,  cannot  by  force  of  the 
stipulations  in  the  contract  claim  specific  performance  with- 
out shewing  a  title  extending  over  the  statutory  period." 

In  Bousfield  v.  Hodges,  33  Beav.  at  p.  90,  the  purchaser 
accepted  the  title,  but  having  delayed  in  completing  his  con- 
tract, this  suit  was  instituted  against  him  for  specific  per- 
formance.   At  p.  94  I  find  the  following: — 

''As  to  acceptance  of  title,  I  assent  to  this  proposition, 
that  a  purchaser  is  only  bound  by  his  acceptance  of  the  title 
so  far  as  he  is  made  cognizant  of  it,  and  that  if  anything  is 
kept  back  by  the  vendor  he  is  not  as  to  that  bound  by  his 
acceptance." 

In  re  Haedicke  &  Lipski's  Contract,  [1901]  2  Ch.  666, 
the  agreement  of  sale  of  certain  leasehold  houses  contained 
the  following  stipulation :  "  The  vendor's  title  is  accepted  by 
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the  purchasers/'  The  leases  under  which  the  property  was 
held  contained  onerous  and  unusual  covenants  the  existence 
of  which  had  not  been  disclosed  by  the  vendor  before  the  con- 
tract was  entered  into,  and  of  which  the  purchasers  had  no 
notice.  Held,  that  the  condition  as  to  the  acceptance  of  the 
title  did  not  a£Fect  the  vendor^s  general  duty  of  disclosure, 
and  the  purchasers  were  entitled  to  rescind  the  contract  and 
to  have  the  deposit  returned  with  interest. 

That  case  seems  to  me  on  all-fours  with  the  case  at  bar : 
and  in  it  the  case  of  Bousfield  v.  Hodges  was  quoted  with 
approval.  See  also  Fry,  4th  ed.,  567  and  377,  Edwards  v. 
Wickware,  35  L.  J.  Ch.  48.  It  is  quite  true  that  at  the  time 
that  the  agreement  of  purchase  was  entered  into  the  regis- 
tered title  did  shew  this  clause  as  an  encumbrance,  but  the 
title  which  the  plainti£F  had  was  the  unconditional  option  to 
purchase  which  he  had  from  the  First  National  Investment 
Co.  Ltd.,  and  that  company  was  not  the  registered  owner. 
And  it  might  well  be  argued  that,  with  that  option  before 
him,  the  defendant  would  assume  that  the  plaintiff  would 
get  a  title  free  from  any  restriction  whatever,  and  that  he, 
not  having  received  notice  of  the  restriction  which  was  upon 
the  registered  title,  was  not  bound  by  it.  In  my  opinion,  on 
the  authority  of  the  above  cases  it  was  incumbent  upon  the 
plaintiff  to  have  disclosed  to  the  defendant  the  fact  that 
there  was  the  clause  registered  against  the  land.  The  effect 
of  the  clause  is  that  unless  the  condition  is  complied  with  the 
land  is  liable  to  forfeiture.  Under  these  circumstances  I  do 
not  think  that  the  title  is  one  which  should  be  forced  upon 
the  defendant,  and  the  defendant  is  entitled  to  judgment. 

There  does  not  appear  to  have  been  any  counterclaim  by 
the  defendant  for  the  return  of  the  purchase-money  paid,  and 
therefore  so  far  as  this  action  is  concerned  there  will  be 
simply  judgment  for  the  defendant  dismissing  the  plaintiff's 
action  with  costs. 
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SASKATCHEWAV. 

Lamont,  J.  December  24th,  1914. 

TRIAL. 

McCALLUM,  HILL  &  CO.  v.  IMPERIAL  BANK,  bt  al. 

Landlord  and  Tenant — Covenant  by  Lessee  not  to  Assign  or 
Sublet  without  Leave — Whai  Constitutes  Breach  of — 
Covenant  by  Lessor  Not  to  Withhold  Consent  Arbitrarily 
—Effect  of. 

Mere  letting  into  posaession  is  not  a  breach  of  a  covenant  in  a 
lease  that  the  leasee  would  not  assign  or  sublet  without  leave ;  there 
mast  be  a  valid  legal  assignment  of  the  term  to  constitute  breach. 
-  Where  a  lease  contained  a  covenant  that  the  lessee  would  not 
assign  or  sublet  witiiout  the  consent  of  the  lessor,  consent  not  to 
be  arbitrarily  withheld  by  the  lessor,  it  wab. held,  that' the  effect  of 
the  covenant  was,  not  to  impose  an  obligation  on  the  lessor  to  give 
his  consent,  but  to  enable  tiie  lessee  to  assign  without  consent  in 
case  the  lessor  unreasonably  withheld  it. 

Consent*  was  held  to  be  unreasonably  withheld  where  the  assignee 
was  unobjectionable  as  a  tenant,  and  the  business  proposed  to  be 
carried  on  was  exactly  the  same  as  that  which  had  been  carried  on 
by  the  original  lessee. 

Action  of  ejectment. 

J.  F.  Fjamey  K.C.,  and  J.  A.  Groes,  for  plaintiffs. 
J.  A.  Allan,  E.C.^  for  defendants. 

Lahont,  J.: — This  is  an  action  of  ejectment  by  the 
plaintiffs  to  recover  possession  of  the  premises  known  as  lot 
22  and  the  northerly  six  feet  of  lot  23,  in  block  284,  in  the 
city  of  Regina.  The  said  premises  were  by  an  indentare  of 
lease  bearing  date  the  24th  day  of  March,  1904,  leased  to  the 
defendants,  the  Imiperial  Bank  of  Canada,  by  0.  T.  Marsh, 
the  then  registered  owner,  for  a  term  of  ten  years,  with  an 
option  of  renewal  for  a  further  term  of  five  years.  The  rent 
reserved  was  $150  per  month.  The  lease  contained  the  fol- 
lowing clause : — 

"And  the  said  lessees  hereby  covenant  with  the  said 
lessor  that  they  will  not,  without  leave,  assign  or  sublet,  the 
lessor  undertaking  that  his  consent  will  not  be  arbitrarily 
withheld.'* 

On  April  27th,  1911,  Marsh  transferred  the  said  lands  to 
the  plaintiffs,  who  became  the  registered  owners  thereof.    In 
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1912,  the  defendants,  the  Imperial  Bank,  who  had  erected 
bank  premises  of  their  own  and  had  decided  to  occupy  these 
premises,  were  approached  by  the  defendant,  the  Merchants' 
Bank  of  Canada,  with  a  view  of  taking  over  the  lease  of  the 
premises  in  question.  The  Merchants^  Bank  made  an  offer 
of  $370  per  month  for  'the  premises.  On  September  7th, 
1912,  the  manager  of  the  Imperial  Bank  at  Begina  wrote  the 
plaintifEs  as  follows: — 

'*  I  beg  to  advise  you  that  it  is  our  intention  io  lease  our 
old  bank  premises  to  the  Merchants'  Bank  of  Canada  upon 
the  following  terms  of  rent:  $370  per  month,  and  disposal 
of  <the  fixtures,  vault  door,  etc.,  at  a  price  of  $2,500.  If  you 
care  to  take  over  the  lease  upon  these  terms,  please  advise 
us.'' 

There  does  not  seem  to  have  been  any  reply  to  this  letter, 
but  it  is  admitted  that  there  were  numerous  interviews  be 
tween  the  Begina  manager  of  the  Imperial  Bank  and  the 
several  members  of  the  plaintiffs*  firm,  in  which,  according 
to  the  evidence  of  J.  A.  Wetmore,  he  verbally  requested  the 
plainftiflSs'  consent  to  the  assignment  of  the  lease,  but  the 
plaintifb  took  the  position  that  it  had  been  agreed  between 
them  and  Marsh  when  they  purchased  the  property  that 
Marsh  would  obtain  the  surrender  or  termination  of  the  lease, 
and  that,  therefore,  they  could  not  consent  to  any  assignment 
thereof.  The  Imperial  Bank  caused  an  assignment  of  their 
lease  to  be  prepared  and  executed  both  l^  themselves  and 
their  co-defendants,  but  they  did  not  then  deliver  it  to  the 
Merchants'  Bank.  On  October  9th,  1912,  the  Imperial  Bank 
wrote  the  plaintifb  as  follows : — 

"We  send  herewith  duplicate  of  original  assignment  of 
lease,  dated  September  25th,  1912,  from  this  hank  to  the 
Merchants'  Bank  of  Canada  of  the  premises  at  present  held 
by  us  under  lease  from  6.  T.  Marsh,  and  which,  we  under- 
stand, now  belong  to  you.  In  this  connection,  we  would  refer 
to  our  manager  at  Begina's  letter  to  you  of  September  7th, 
1912,  intimating  our  intention  to  lease  the  premises  to  the 
Merchants'  Bank.  We  shall  be  glad  if  you  vrill  return  the 
leaae  to  us  with  your  consent  to  assignment  endorsed  thereon 
or  contained  in  a  separate  letter." 

Tlie  plaintiffs  got  this  letter  on  October  14th.  On  Octo- 
ber 15th,  the  Merchants'  Bank  took  possession  of  the 
premiaeB.  On  October  22nd,  the  plaintiffs  wrote  to  the  Im- 
pi^rial  Bank  as  follows: — 
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''  Our  consent  to  the  assignment  of  lease  by  your  Bank 
to  the  Merchants'  Bank  of  Canada  should  have  been  requested 
before,  and  not  after^  the  assignment  was  actually  made  anil 
possession  taken  by  the  assignees.  We  must,  therefore,  de- 
cline to  recognize  or  acquiesce  in  the  assignment  in  any  way. 
We  also  beg  to  notify  you  that,  in  view  of  your  breach  of 
covenant  against  assignment,  we  will  in  due  course  take  mich 
action  as  we  may  be  advised/' 

On  November  5th,  the  bank  replied  to  this  letter  and 
pointed  out  that  the  assignment  to  the  Merchansf  Bank 
had  not  yet  been  delivered,  but  that  it  still  remained  in  escrow 
pending  the  granting  or  refusal  of  the  plaintiffs'  consent,  also 
stating  that  if  that  consent  were  refused,  the  bank  proposed 
taking  the  position  that  the  consent  was  arbitrarily  withheld 
within  the  meaning  of  the  lease.  The  plaintiffs  refused  con- 
sent. On  December  Ist,  the  Imperial  Bank  wrote  to  the 
plaintiffs'  solicitors  that  the  bank  proposed  to  complete  the 
assignment  of  the  lease  to  the  Merchants'  Bank  by  delivery 
of  the  assignment.  This  was  accordingly  done.  The  plain- 
tiffs then  brought  tiiis  action. 

For  the  plaintiffs,  it  was  contended  that  the  assignment 
of  its  lease  by  the  Imperial  Bank  without  the  plaintiffs*  con- 
sent constituted  a  breach  of  the  covenant  not  to  assign  with- 
out such  consent  which  enabled  the  plaintiffs,  under  sec.  83 
of  the  Land  Titles  Act,  to  re-enter  and  take  possession  of  the 
premises. 

For  the  defendants,  it  was  contended  that,  as  the  plain- 
tiffs admitted  that  the  Merchants'  Bank  was  unorbjectionable 
as  a  tenant,  the  consent  to  the  assignment  was  arbitrarily 
withheld,  and  that,  therefore,  they  had  a  right  to  assign  with- 
out such  consent. 

The  covenant  of  the  lessees  in  this  case  was  that  ^Hhey 
will  not  without  leave  assign  or  sublet "  the  leased  premises. 
This  covenant  is  only  broken  by  a  legal  assignment  for  the 
entire  residue  of  the  term.  18  Hals.  576.  In  Gentle  v. 
Faulkner,  [19001  2  Q.  B.  267,  Lord  Justice  A.  L.  Smith,  in 
dealing  with  a  similar  covenant,  at  pp.  273  and  274  said : — 

''The  covenant  does  not  relate  to  the  parting  with  the 
possession  of  the  demised  premises,  but  simply  to  the  assign- 
ing Oft  underletting  of  them.  It  is  not  said  that  the  defend- 
ant has  underlet  the  premises.  It  is  said  that  he  has  assigned 
them.    What,  then,  is  the  meaning  of  the  covenant  not  to 
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assign  the  demised  premises?    In  my  judgment  the  mean- 
ing is  not  to  execute  a  legal  assignment/^ 

Mere  letting  into  possessiooi  is  not  a  breach  of  the  coven- 
ant. There  must  be  a  valid  and  legal  assignment  of  the 
term.  The  Imperial  Bank  executed  a  legal  assignment^  but 
did  not  deliver  it  to  the  Merchants'  Bank  until  December  1st. 
Prior  to  this^  and  in  fact  prior  to  giving  possession,  they 
had  requested  the  plaintiffs'  consent,  which  was  not  given. 
The  question  then  is,  was  the  omission  or  refusal  of  the 
plaintiffs  to  give  the  consent  a  breach  of  the  imdertaking  not 
to  withhold  consent  arbitrarily,  and  if  so,  did  that  entitle  the 
bank  to  validly  assign  the  term  without  such  consent?  In 
Bates  V.  Donaldson,  [1896]  2  Q.  B.  241,  the  lease  contained 
a  covenant  by  the  lessee  not  to  assign  without  license,  sucii 
license  not  to  be  unreasonably  withheld.  The  lessee  desired 
to  sell  the  term,  and  offered  it  to  Bates,  the  lessor,  for  £400. 
He  wanted  the  premises,  but  did  not  offer  to  pay  the  £400, 
whereupon  the  lessee  assigned  the  term  to  the  defendant 
without  Bates's  consent.  Bates  brought  action  to  recover 
possession.  Mathew,  J.,  who  tried  the  action,  came  to  the 
conclusion  that  the  defendant  was  unobjectionable  as  a  ten- 
ant, and  that  therefore  the  plaintiff's  consent  was  unreason- 
ably withheld,  and  he  dismissed  the  action.  In  appeal,  Kay, 
L.J.,  said: — 

"  The  only  question  which  it  is  necessary  to  consider  is 
whether,  in  the  circumstances  of  this  case,  the  refusal  was 
reasonable  within  this  covenant.  .  .  .  The  lessee  had  a 
right  to  assign  without  his  (the  lessor's)  permission  if  he 
withheld  it  unreasonably.  Was  it  reasonable  to  refuse  with- 
out making  an  offer  to  buy  for  himself?  If  he  had  answered 
the  request  for  permission  by  saying,  "  I  was  in  treaty  with 
you  to  buy,  and  was  ready  to  give  the  price  you  asked,  and  I 
now  offer  it  to  you,"  the  case  might  have  been  different,  but 
that,  at  least,  he  ought  to  have  done.  He  did  nothing  of  the 
kind." 

And  A.  L.  Smith,  L.J.,  at  p.  247,  said: — 

"Now,  what  is  an  unreasonable  withholding  of  permij- 
sion  within  the  meaning  of  this  clause?  It  is  conceded  by 
counsel  for  the 'plaintiff  that  if  a  tenant  was  desirous  of  as- 
signing to  a  friend,  it  would  be  unreasonable  for  the  lessor 
to  withhold  his  assent  for  the  purpose  of  breaking  the  lease, 
but  it  was  said,  if  it  was  not  to  a  friend,  but  to  a  stranger, 
and  the  lessor  was  willing  to%pay  what  the  lessee  wanted, 
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and  as  much  as  he  could  get  from  a  stranger,  it  was  not  un- 
reasonable to  withhold  his  consent  in  order  if  possible  to 
break  the  lease,  if  he  wanted  the  premises  for  himself.  That 
is  not  my  reading  of  the  clause.  It  is  admitted  that  there 
is  no  case  in  the  books  which  covers  the  present.  Now  when 
the  lessor  granted  the  lease  he  parted  with  his  interest  in  the 
premises  for  the  entire  term.  The  tenant  during  that  term 
can  assign  to  any  respectable  or  responsible  assignee,  in  which 
case  the  lessor  is  bound  not  to  unreasonably  withhold  his 
pennission.  It  is  not,  in  my  opinion,  the  true  reading  of 
this  clause  that  the  permission  can  be  withheld  in  order  to 
enable  the  lessor  to  regain  possession  of  the  premises  before 
the  termination  of  the  term.  It  was  in  my  judgment  in- 
serted alio  intuitu  altogether,  and  in  order  to  protect  the 
lessor  from  having  his  premises  used  or  occupied  in  an  un- 
desirable way  or  by  an  undesirable  tenant  or  assignee,  and 
not  in  order  to  enable  the  lessor  to,  if  possible,  coerce  a  tenant 
to  surrender  the  lease  so  that  the  lessor  might  obtain  posses- 
sion of  the  premises.'^ 

Counsel  for  the  plaintiffs  relied  upon  two  decisions,  that 
in  Burrow  v.  Isaacs^  [1891]  1  Q.  B.  417,  and  that  in  Eastern 
Telegraph  Co.  v.  Dent,  [1899]  1  Q.  B.  835.  In  these  cases 
it  was  held  that  where  the  lessees  assigned  or  sublet  the 
premises  in  forgetfulness  of  their  covenant  not  to  do  .so 
without  leave,  and  therefore  without  asking  for  the  lessor^s 
consent,  the  Ocmrt  could  not  relieve  them  from  the  effect 
of  their  assigning  without  consent.  These  authorities  are 
undoubted  law,  but  in  my  opinion  they  have  no  application 
to  the  facts  of  the  case  at  bar.  In  these  cases  a  le^  assign- 
ment was  made  without  any  notice  to  the  lessors  or  the  ask- 
ing of  their  consent.  In  the  case  at  bar  not  only  is  this  not 
80,  but,  on  September  7th,  the  Imperial  Bank  notified  the 
plaintiffs  of  their  intention  to  assign  and  offered  the  pre- 
mises to  the  plaintiffs  on  the  same  terms  as  they  subsequently 
obtained  from  the  Merchants*  Bank.  Then,  between  Sep- 
tember 7th  and  October  14th,  the  manager  of  the  Imperial 
Bank  had  verbally  requested  the  plaintiffs'  consent  of  the 
assignment.  By  the  letter  of  October  9th,  they  requested 
this  consent  in  writing.  At  this  time  the  assignment,  al- 
though executed,  had  not  become  operative  as  it  had  not  been 
delivered;  it  was  being  held  pending  the  consent  or  refusal 
of  the  plaintiffs:  and  it  was  not  until  the  absolute  refusal 
of  the  plaintiffs  to  give  their  consent  that  the  assignment  wrs 
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deUyered  and  became  a  valid  and  hinding  assignment.  There 
is  no  similarity  between  these  facts  and  those  which  eidsteJ 
in  the  cases  felied  upon  by  the  plaintiffs'  coonsel,  and  the 
principle  of  these  cases  is  not  applicable  here.    The  danse  in  | 

the  lease  against  assigning  without  leave  was  put  in  for  tho 
lessors'  protection,  to  assure  the  asking  of  his  consent  before 
such  assignment  was  made.  This  enables  him  to  ascertain 
whether  or  not  the  proposed  assignee  would  be  objectionable 
as  a  tenant,  or  the  business  which  he  would  cany  on  on  th^^  / 

premises  be  undesirable.  The  clause  in  the  lease  providing 
that  the  lessors'  consent  would  not  be  arbitrarily  withheM 
was  put  in  for  the  protection  of  the  lessee,  to  enable  him,  if  ^ , 

the  lessor  refused  his  consent,  to  the  assignment  of  the  term  . 
to  an  unobjectionable  assignee  to  complete  such  assignment 
without  that  consent  If  a  valid  and  binding  assignment 
is  made  without  the  lessor's  consent  being  asked  for,  the 
lease  is  forfeited  and  tiie  lessor  has  the  right  to  repossess  the 
premises,  as  was  hdd  in  Burrow  v.  Isaacs  and  Eastern  Tde- 
graphs  V.  Dent.  But  if,  before  a  valid  and  binding  assign- 
ment is  made  the  consent  of  the  lessors  is  requested,  the  re- 
fusal of  such  consent  can  only  be  justified  if  the  proposed 
assignee  or  the  business  he  is  to  carry  on  upon  the  premises 
is  found  to  be  objectionable.  The  effect  of  the  clause  not 
to  withhold  consent  arbitrarily  is,  not  to  impose  an  obliga- 
tion on  the  lessor  to  give  his  consent,  but,  in  case  it  is  un- 
reasonably withheld,  to  release  the  lessee  from  the  obligation 
of  the  covenant  and  to  enable  him  to  assign  without  such 
consent  Andrew  v.  Bridgeman,  [1907]  1  K.  B.  at  p.  198 ; 
West  V.  Owynne,  [1911]  2  Ch,  1.  In  ihe  present  case  the 
pn^>osed  assignee  was  unobjectionable  as  a  t^umt,  and  the 
business  proposed  to  be  carried  on  was  e^cactly  the  same  as 
that  uriiich  had  been  carried  on  by  the  Imperial  Bank,'  the 
original  lessees.  The  withholding  of  the  consent  by  the 
plaintiffs  was  therefore,  in  my  opinion,  arbitrary  and  un- 
reasonable, and  the  Imperial  Bank  was  justified  in  complet-  ' 
ing  the  assignment  without  their  consent. 

The  action  will  therefore  be  dismissed  with  costs.  } 

♦  i 
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coubt  of  appeal. 

McGALE  V.  SECURITY  STORAGE  CO. 

BaUment — Loss  of  Goods  in  Possession  of  Bailee  not  Covered 
by  Contract  of  Bailment  —  Bailee  Violating  Contract- — 
Measure  of  Damages. 

A.  stored  with  B.  two  articles  of  furniture,  th«  drawers  of 
which  jvere  filled  with  goods  and  locked.  This  wa9  known  to  B. 
A  receipt  waa  given  for  the  two  articles,  but  no  mention  was  made 
in  tlie  said  receipt  of  the  contents  of  the  drawers.  Upon  parting 
with  the  articles  B.,  without  the  authority  of  A.,  removed  the  said 
contents  which  were  afterwards  lost 

Held,  that  B.  was  liable  in  damages  to  A.  for  the  value  of  the 
goods  lost,  the  loss  having  occurred  when  B.  was  acting  in  viola- 
tion of  the  contract  of  bailment. 

MarrU  v.  Q.  W.  Ry.  Co.,  1  Q.  B.  D.  at  p.  534 ;  Lyon  V.  MilU, 
5  East  42S :  Davis  v.  Qarrett,  6  Bing.  716 ;  applied. 

Where  goods  come  into  the  possession  of  a  bailee  and  are  not 
intended,  either  by  the  bailor  or  bailee,  to  be  covered  by  the  contract 
of  bailment  and  are  lost  by  the  bailee,  the  latter  is  liable  in  dam- 
ages for  the  value  of  the  goods. 

Appeal  by  defendant  from  the  judgment  of  Dawson, 
Co.CJ.,  in  favour  of  plaintiff  in  an  action  for  damages  for 
the  loss  of  plaintiff's  goods  while  in  the  possession  of  defend- 
ant. 

The  appeal  was  heard  by  Howell,  C.J.M.,  Richards, 
Perdue,  Cameron,  and  Haggart,  JJ.A. 

J.  B.  Hugg,  for  defendant,  appellant. 
J.  T.  Beaubien,  for  plaintiff,  respondent. 
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Zung  V.  South  Eastern  Kailway,  L.  R.  4  Q.  B.  539,  was 
a  case  in  which  the  plaintiff  took  a  ticket  to  be  conveyed  as 
a  paasenger  from  London  to  Pferis  on  which  was  printed: 
"The  South  Eastern  Eailway  is  not  responsible  for  loss  or 
detention  of,  or  injury  to  luggage  of  the  passenger  travelling 
by  this  through  ticket  except  while  the  passenger  is  travelling 
by  the  South  Eastern  Railway  Company's  trains  or  boate." 
The  plaintiff  did  not  sign  this  memorandum.  The  plain- 
tiff's luggage  was  lost  between  Calais  and  Paris  on  a  French 
railway  and  Cockbum,  C.J.,  on  p.  544,  says:  "However 
harsh  it  may  appear  in  practice  to  hold  a  man  liable  by  the 
terms  and  conditions  which  may  be  inserted  in  some  small 
print- upon  the  ticket,  which  he  only  gets  at  the  last  momen.t 
after  he  has  paid  his  money,  and  when  nine  time  out  of  ten 
he  is  hustled  out  of  the  place  at  which  he  stands  to  get  his 
ticket  by  the  next  comer, — ^however  hard  it  may  appear  that 
a  man  shall  be  bound  by  conditions  which  he  receives  in  such 
a  manner,  and  moreover  when  he  believes  that  he  has  made  a 
contract  binding  upon  the  company  to  take  him,  subject  to 
the  ordinary  conditions  of  the  general  contract,  to  the  place 
to  which  he  desires  to  be  conveyed, — still  we  are  bound  on 
the  authorities  to  hold,  that  when  a  man  takes  a  ticket  with 
conditions  on  it  he  mu»t  be  presumed  to  know  the  contents  of 
it,  and  must  be  bound  by  them." 

Skipwith  V.  Great  Western  Railway,  4  T.  L.  R.  589; 
Pratt  V.  South  Eastern  Railway  (1897),  66  L.  J.  Q.  B.  418, 
are  cases  where  articles  were  lost  which  had  been  left  at  tho 
cloak  or  check  room  of  railway  stations.  The  conditions  on 
the  back  of  the  ticket  limiting  the  amount  of  damages  re- 
coverable are  binding  upon  the  bailor.  The  bailees  receiv- 
ing the  goods  have  a  right  to  name  the  terms  of  the  bailment. 

Here  the  condition  limiting  the  liability  to  $25  on  each 
package  and  its  contents  is  on  the  face  of  the  document  and 
is  in  'large  and  prominent  type.  Under  ordinary  circum- 
stances, on  the  authorities  above  mentioned  the  defendant 
would  be  liable  only  for  the  two  packages  and  the  damages 
would  be  $50. 

The  bailees  removed  the  contents  of  these  two  packages 
by  forcing  the  lock.  They  endeavoured  to  justify  this  action 
by  conversations  with  the  plaintiff.  There  is  a  conflict  of 
testimony  as  to  what  did  take  place.  The  trial  judge  has 
accepted  the  plaintiff^s  version.  I  doubt  whether  I  would 
have  come  to  the  same  conclusion,  but  I  do  not  feel  justified 
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in  reversing  his  finding  upon  this  point.  There  are  some 
suspicious  circumstances,  such  as  the  warehousing  of  jewellry 
in  the  manner  described  by  the  plaintiff.  By  reason  of  this 
change  then  these  detached  articles  taken  from  the  dresser 
and  chiffonier  would  not  'be  valued  aocoiding  to  the  measure 
given  in  the  original  contract  of  bailment.  I  suppose  tiio 
value  of  these  articles  is  the  measure  of  damages. 

It  is  with  some  reluctance  I  come  to  the  conclusion  that 
the  appeal  should  be  dismissed. 

BiCHARDs^  Perdue,  and  Cameron,  JJ.A.^  concurred  with 
Howell,  C.J.M. 

Appeal  dismissed. 


HAHHOBA. 

January  5th,  1915. 

OOUBT  OF  APPEAL. 

LOBEL  V.  WILLIAMS. 

Vendor  and  Purchaser — Completion  of  Purchase — Delay  of 
Vendor  in  Delivering  Conveyance — Possession — When  to 
be  Taken — Measure  of  Damages, 

Damages  can  be  recovered  by  a  purchaser  from  his  vendor  f<yr  de- 
lay in  completing:  the  purchase,  where  the  delay  l^as  been  occasioned 
by  the  default  of  the  vendor,  not  in  consequence  of  want  of,  or  defect 
in  title  or  in  consequence  of  conveyancing  difficulties,  but  by  reason 
of  the  vendor  not  having  used  reasonable  diligence  to  perform  his 
contract. 

Jones  V.  Gardiner,  [1902]  1  Oh.  101,  followed. 

Although  a  purchaser  after  the  execution  of  the  agreement  for 
sale  is  entitled  to  enter  into  possession  of  the  properly  which  is  the 
subject  of  the  agreement,  lie  is  not  bound,  and  will  not  be  compelled, 
to  enter  into  possession  where  it  might  or  would  not  be  prudent  for 
him  to  do  so.  Where  the  vendor  was  merely  the  agent  for  the  per- 
sonal representative  of  a  deceased  owner,  it  was  held,  that  it  was 
not  prudent  for  the  purchaser  to  take  the  risks  of  entering  into  pos- 
session before  a  conveyance  had  been  delivered. 

The  acceptance  by  the  purchaser,  after  bringing  an  action,  of 
money  for  grass  cut  on  the  property  which  he  had  agreed  to  pur- 
chase, does  not  constitute  a  waiver  of  bis  rights. 

Action  brought  by  the  plaintiff  to  recover  from  the  de- 
fendant the  exchange  value  of  land  which  defendant  had 
failed  to  convey  under  an  agreement  for  the  exchange  of 
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lands.  During  the  pendency  of  the  action  a  cH)nveyance  had 
been  executed.  This  is  an  appeal  from  the  judgment  of 
Galt,  J.,  who  dismissed  the  action.  The  only  relief  whicii 
plaintiff  sought  on  appeal  was  a  reference  to  fix  the  damages 
sustained  by  him  by  reason  of  the  delay  in  furnishing  him 
with  the  transfer  to  which  he  was  entitled  under  the  exchange 
agreement. 

The  appeal  was  heard  by  Richards,  Perdue,  Cameron, 
and  Haqoart,  JJ.A. 

A.  Hollands^  for  plaintiff^  appellant. 

A.  E.  Hoskin,  K.C.,  for  defendant,  respondent. 

Cameron,  J.A.  : — In  this  action  a  few  days  before  the 
trial  the  defendant  caused  to  be  executed  and  registered  a 
transfer  of  the  lands  in  question  in  Saskatchewan.  This  has 
been  accepted  by  the  plaintiff,  and  the  claim  for  $9,050,  the 
exchange  value  of  the  lands,  has  been  abandoned.  The  only 
relief  now  asked  by  the  plaintiff,  under  the  amendment  to 
the  statement  of  claim  of  October  24th,  1914,  is  for  a  refer- 
ence to  fix  the  damages  sustained  by  the  plaintiff  by  reason 
of  the  delay  in  furnishing  the  plaintiff  with  the  transfer  to 
which  she  was  entitled  under  the  agreement. 

The  agreement  was  dated  February  18th,  1913.  It  was 
followed,  within  a  few  days,  by  performance  on  tlie  part  of 
the  plaintiff.  But  owing  to  circumstances  not  clearly  dis- 
closed, the  personal  representative  of  W.  B.  Nicol,  (for  whom 
the  defendant  was  acting)  did  not,  though  repeatedly  re- 
quested so  to  do,  convey  the  lands  (agreed  to  be  conveyed  by 
the  defendant)  until  October  17th,  1914.  This  action  was 
commenced  July  10th,  1914. 

The  learned  trial  judge,  in  view  of  the  fact  that  tlie  con- 
veyance or  transfer  had  been  made  before  the  trial,  dismissed 
the  action. 

The  general  rule  is  that  damages  are  not  recoverable  (in 
the  absence  of  fraud)  where  the  contract  goes  off  through  de-  , 
feet  in  title.  This  law  was  laid  down  in  Bain  v.  Fothergill, 
L.  B.  7  H.  L.  158,  aflSrming  Fleureau  v.  Tliortihill,  2  W.  Bl. 
1078,  and  over-ruling  Hopkins  v.  Qrazebrodc,  2  B.  &  C.  31. 
"If  a  person  enters  into  a  contract  for  the  sale  of  a  real 
estate,  knowing  that  he  has  no  title  to  it,  nor  any  means  of 
acquiring  it,  the  puirchaeer  cannot  recover  damages  beyond 
the  expenses  he  has  incurred  by  an  aotion  for  the  breach  of 
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the  contracft:  he  can  only  obtain  other  damages  by  an  action 
of  deceit,"  per  Lord  Chelmsford  in  Bain  v.  Fottiergill,  supra, 
at  p.  207.  "  Thie  is  an  exception  to  the  ordinary  rule  of 
common  law,  that  where  a  person  sustains  a  loss  by  reason 
of  a  breach  of  contract,  he  is  prima  facie  entitled,  so  far  as 
money  can  do  it,  to  be  placed  in  the  same  situation  with  re- 
spect to  damages  as  if  the  contract  had  been  performed." 
Mayne,  Damages,  p.  241.  ,(It  is  to  be  noted  that  the  doc- 
trine laid  down  in  Bain  v.  Fothergill  has  not  been  generally 
accepted  in  the  United  States.)  But,  on  that  exceptional 
rule  there  have  been  grafted  exceptions.  One  of  these  is 
where  the  contract  fails  for  want  of  title,  but  a  defect  which 
the  vendor  ought  to  have  removed  and  could  have  removed: 
or  not  so  much  from  an  inability  to  make  title,  but  a  refusal 
to  do  so.  See  Engel  v.  Fitel,  L.  E.  2  Q/  B.  314,  affirmed 
L.  R.  4  Q.  B.  659,  which  was  not  affected  by  the  decision  in 
Bain  v.  Fothergill  (See  Lord  Hatherley,  at  p.  209).  There 
is  an  understanding  that  any  contract  for  the  sale  of  real 
estate  may  fail  for  want  of  title,  but  no  such  understanding 
that  it  may  fail  because  the  vendor  does  not  choose  to  go  to 
the  expense  or  trouble  of  performing  his  part  of  the  contract.- 

In  Day  v.  Singleton,  L.  R.  [1899]  2  Ch.  320,  there  is  to 
to  be  found  a  striking  example  of  this.  In  Jones  v.  Qardiner, 
[1902]  1  Ch.  191,  it  was  held  that  damages  can  be  recovered 
by  a  purchaser  from  his  vendor  (for  delay  in  completing 
the  purchase,  where  the  delay  has  been  occasioned  by  de- 
fault of  the  vendor,  not  in  consequence  of  want  of,  or  defetrt 
in,  title  or  in  consequence  of  conveyancing  difficulties,  but 
by  reason  of  the  vendor  not  having  used  reasonable  diligence 
to  perform  his  contract.  This  decision  seems  to  me  decisive 
on  the  point.  Among  other  cases  referred  to  in  the  judg- 
ment in  Jones  v.  Gardiner  are  Jaques  v.  Millar,  6  Oh.  D.  153, 
and  Royal  Bristol  Permanent  Building  Society  v.  Bomash, 
35  Oh.  D.  390.  I  refer  also  to  the  dictum  of  Turner,  C.J., 
in  Williams  v.  Glenton,  L.  R.  1  Ch.  at  p.  209. 

It  was  urged  that  the  plaintiff  by  her  acts  and  conduct 
had  waived  any  rights  she  may  have  had  to  damages.  But 
there  is  nothing  to  shew  that  the  plaintiff  ever  intended  to 
absolve  the  defendant  from  performing  his  part  of  the  con- 
tract. The  contrary  is  the  case.  And  as  she  held  the  de- 
fendant to  his  contract  she  cannot  be  taken  as  having  volun- 
tarily surrendered  any  of  the  rights  incidental  thereto,  in 
the  absence  of  more  positive  evidence  than  we  have  before  us. 
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The  point  is  made  that  the  plaintiff  by  virtue  of .  the 
contract  became  the  real  owner  of  the  property,  and  that 
thereby  she  became  entitled  to  its  possession,  and  could  have 
taken  possession  without  delay  upon  the  execution  of  the 
contract,  and  that,  therefore,  the  defendant  cannot  be  charge- 
able with  damages  by  reason  of  the  plaintiff's  delay  in  taking 
posBe8S]X>n. 

In  Engknd,  as  between  vendor  and  purchaser,  the  pur- 
chase is  to  be  completed  when  tlic  vendor  shews  a  good  title. 
Thereupon  the  purchaser  prepares  a  conveyance  and  tenders 
the  aame  for  execution  and  tenders  at  the  same  time  the 
purchase  money.  The  vendor  then  executes  the  conveyance 
and  gives  possession  to  the  purchaser.  Williams,  V.  &  P.  46. 
This  is  the  law  in  this  province,  except  that  it  is  the  duty  of 
the  vendor  to  prepare  and  tender  the  conveyance. 

In  the  case  of  an  open  contract,  the  time  for  completion  is 
the  time  wlien  the  vendor  shall  have  shewn  a  good  title. 
Williams,  V.  &  P.  26.  Pending  the  completion  of  the  pur- 
chase the  vendor  shall  retain  possession  of  the  property  sold 
and  shall  manage  and  preserve  it'  with  the  same  care  as  tnis- 
tee  is  bound  to  use  with  regard  to  the  property  subject  to  his 
trust,  lb.  p.  50.  As  the  result  of  the  purchaser's  equitable 
ownership  of  the  property  sold  and  the  vendor's  consequent 
trusteeship  for  the  purchaser,  the  vendor  is  bound  while  he 
remains  in  possession,  to  take  reasonable  c^re  to  preserve 
the  property  in  the  same  condition  in  w^iioh  it  was  at  the 
date  of  the  contract  for  sale,  lb.  512.  The  vendor  is  bound 
to  execute  at  his  own  expense  such  repairs  as  are  necessary 
to  preserve  the  property  from  deterioration  until  the  proper 
time  for  completion  of  the  contract,  lb.  513.  See  Sherwin 
V.  Shakespeare,  5  DeG.  M.  &  S.  at  517.  I  dealt  with  some 
aspects  of  this  subject  in  Major  v.  Sheppard,  18  M.  R.  511. 

Even  where  the  contract  provides  that  the  balance  of  the 
purchase  money  shall  be  paid  on  a  particular  day  and  that 
possession  shall  be  taken  by  the  purchaser  on  that  day,  it 
has  been  held  that  such  possession  is  intended  as  may  safely 
be  taken.  Williams,  516-517.  The  purchaser  is  not  bound 
to  take  possession  until  a  good  title  has  been  shewn. 

iln  this  case  it  is  true  the  purchaser  might  have  taken 
possession,  but  she  was  not  bound  to  do  so,  and  it  might  and 
would  not  have  been  prudent  for  her  to  do  so.  Between 
February,  1913,  and  September  of  last  year  the  matter  was 
pressed  upon  the  defendant's  attention.     The  defendant  w<is 
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not. the  vendor,  but  agent  merely  for  the  personal  epresenta- 
tive  of  a  deceased  owner.  In  my  judgment  the  plaintiff  was 
not  bound  to  take  the  riske  involved  in  taking  posseseion. 
The  acceptance  of  the  money  for  grass  cut  on  the  premises 
after  action  brought  was  not  an  act  of  such  consequence  as 
to  constitute  a  waiver  with  knowledge  on  her  part  of  its 
alleged  effect,  of  the  plaintiff's  rights.  The  defendant  never 
offered  possession  and  the  plaintiff  was  never  in  default  in 
any  way.  It  seems  to  me  thai  the  plaintiff  has  made  out  a 
clear  case  for  relief. 

In  Foster  v.  Deacon,  3  Madd.  394,  Vice-Chancellor  Leaca 
held  that,  on  a  sale  of  certain  lands,  where  the  purchaser  was 
kept  out  of  possession  by  difficulties  in  the  tiftle,  even  though 
an  offer  of  interim  possession  was  made  by  the  vendor,  the 
vendee  was  not  bound  to  accept  it,  and  could  not  prudently 
accept  it.  He  made  a  reference  to  the  Miaster  to  asceiiain 
what  deterioration,  if  any,  the  lands  had  suffered,  and  to  what 
amount,  by  unhusbandlike  conduct  the  mismanagement  of 
the  lands  since  the  date  of  purchase.  See  Royal  British  v. 
Bomash,  35  Oh.  D.  390,  where  the  judgment  of  Fry,  J.,  in 
Jaques  v.  Millar,  6  Ch.  D.  159,  is  quoted  and  followed  on  the 
point  of  giving  damages  in  addition  to  specific  performance, 
and  where  Foster  v.  Deacon,  Phillips  v.  Silvesier,  and  Eg- 
mont  V.  Smith  are  considered  and  followed  on  the  question 
of  the  duty  of  vendors.  (See  p.  398.)  In  Phillips  v.  Sil- 
vester, L.  R.  8  Ch.  17^,  Ijord  Selborne  states  at  p.  178:  "  it  is 
true  that  each  party  is  entitled  to  refuse  to  alter  the  posses- 
sion until  the  w^hole  contract  is  completed." 

In  Egmont  v.  Smith,  L.  E.  6  Ch.  D.  469,  it  was  heM  by 
Lord  Jessel,  that  where  a  vendor  of  a  farm  subject  to  a 
yearly  tenancy,  finds  that  the  purchase  cannot  be  completed, 
on  the  appointed  day,  and  that  the  tenancy  will  determine 
before  then,  it  is  his  duty  as  trustee  for  the  purchaser,  to 
relet  the  farm  in  order  to  prevent  it  going  out  of  cultivation. 

The  duty  of  the  vendor,  pending  completion,  is  thus 
succinctly  stated  in  Williams,  at  p.  512 :  "  The  vendor  must 
take  the  same  care  that  a  prudent  owner  would  take  of  his 
one  property." 

In  this  case  the  plaintiff  promptly  carried  out  her  part 
of  the  agreement.  She  was  out  of  possession  of  the  land- 
agreed  to  be  given  in  exchange  for  a  year  and  a  half.  Had 
the  land  been  money  she  would  be  out  of  pocket  interest  on 
the  $9,050  agreed  on  as  its  value.     On  the  soundest  prin- 
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ciplee  she  is  entitled  to  damages  for  being  out  of  possession 
of  the  land  in  the  one  case  or  of  the  money  in  the  other, 
which  latter  damages  would  be  measured  by  the  interest. 

I  would  set  aside  the  judgment  appealed  from  and  direct 
a  reference  to  the  Master,  substantially  in  the  terms  set  out 
in  Foster  v.  Deacon,  to  inquire  what  loss  the  plaintiff  has 
sustained  by  being  deprived  of  the  use  and  occupation  of  the 
said  lands  during  the  period  between  the  date  of  the  agree- 
ment and  the  date  of  the  transfer,  and  what  damage,  if  any, 
has  been  ocoaeioned  to  the  said  lands  by  reason  of  the  same 
being  unoccupied  and  uncultivated,  and  aleo  what  deterior- 
ation to  the  buildings  and  fences  thereon,  and  if  any,  to  what 
amount,  by  the  conduct  and  mismanagement  of  the  said 
knds  and  buildings  by  the  defendant  during  the  period  afore- 
said. 

I  think  the  plaintiff  is  entitled  to  the  costs  of  this  appeal 
and  of  the  action.  The  coets  of  the  reference  are  to  follow 
the  result. 

It  does  seem  to  me  a  case  where  the  costs  of  a  reference 
can  well  be  avoided  by  agreement  of  the  parties.  Clearly,  If 
the  lands  and  premises  have  depreciated  as  a  consequence 
of  the  defendanl;  s  delay  in  making  title,  then  surely  the 
plaintiff,  from  the  point  of  view  of  equity  and  common  sense, 
is  entitled  to  compensation. 

It  might  be  suggested  that  the  payment  of  interest  on  the 
exchange  value  of  the  land<s  between  the  date  of  the  contract 
and  that  of  the  transfer  would  meet  the  demands  of  justice. 
I  can,  however,  find  no  authority  for  adopting  interest  as 
necessarily  or  properly  the  measure  of  damages.  It  might 
be  excessive  or,  on  the  other  hand,  altogether  inadequate. 
The  matter,  however,  is  one  susceptible  of  settlement.  But 
if  tiie  parties  fail  to  agree  the  reference  must  be  proceeded 
with. 

Haooart,  J.A.: — The  plaintiff  sues  upon  an  agreement 
made  with  the  defendant  to  exchange  certain  lands  in  Mani- 
toba belonging  to  the  plaintiff  for  certain  lands  in  Saskat- 
chewan belonging  to  the  defendant.  The  plaintiffs  lands 
were  more  valuable  than  the  defendant's  and  it  was  agreed 
Ijhat  that  excess  of  value  should  be  $5,450,  which  sum  the 
defendant  should  pay  to  the  plaintiff.  The  plaintiff's  lands 
were  conveyed  to  the  defendant  and  the  defendant  paid  the 
said  sum  of  $6,450. 
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The  lands  in  Saskatchewan  stood  in  the  name  of  one  W. 
B.  Nicol,  deceased.  His  widow  had  adminifitered  to  the 
husband's  estate  in  Manitoba,  and  before  she  could  give  title 
to  the  Saskatchewan  farm  it  would  be  necessary  to  have  the 
letters  of  administration  sealed  in  that  province.  There  was 
fiome  dispute  or  trouble  as  to  adjusting  the  succession  duties 
and  the  widow  was  not  in  a  position  to  convey  for  consider- 
ably over  a  year. 

The  plaintiff  sued  on  the  agreement  for  the  sum  of  $9,050, 
being  the  value  of  the  Saskatchewan  farm. 

During  the  pendency  of  the  euit  the  farm  became  vested 
in  Mrs.  Nicol,  who  executed  a  transfer  to  the  defendant  and 
the  land  is  now  registered  in  the  defendant's  name. 

The  trial  judge  dismissed  the  action  and  the  defendant's 
counterclaim  without  costs.  The  plaintiff  a^ppealed  and  con- 
tends that  there  should  be  a  reference  to  the  Master  to  ascer- 
tain the  damages  sustained  by  her  by  reason  of  her  not  being 
vested  with  the  land  she  purchased  until  nearly  two  seasons 
had  gone  by,  the  crops  of  which  she  says  she  lost. 

Where  a  vendor  is  unable  to  make  title  to  the  purchaser 
there  are  two  courses  open  to  him;  he  may  refuse  to  com- 
plete the  purchase  and  repudiate  the  contract,  or  he  may  re- 
quire the  vendor  to  convey  that  to  which  he  can  make  title 
and.  to  submit  to  proportionate  abatement  of  the  purchase 
money.  The  law  was  very  fully  discussed  in  Ontario  Asphalt 
Block  Co.  V.  Montreuil,  21>  0.  L.  R.  534  and  the  old  cases 
of  Bain  v.  Pothergill,  1874,  7  H.  L.  158;  Eankin  v.  Sterling, 
1902,  3  0.  L.  R.  646 ;  Horrocks  v.  Rigby,  1878,  9  Ch.  D.  180 ; 
Day  V.  Singleton,  [1899]  2  Ch.  320. 

Tlie  defendant  contended  that  an  action  for  damages 
would  not  lie  for  more  than  the  exipenses  incurred  in  investi- 
gating the  title.  Here  we  must  not  forget  that  the  plaintiff 
was  not  the  owner  of  the  land  she  bargained  for  for  nearly 
two  seasons.  I  do  not  think  it  is  an  answer  that  the  defend- 
ant was  not  in  possession  and  that  the  plaintiff  was  entitled 
to  go  into  possession  at  any  time  she  thought  fit.  The  plain- 
tiff was  entitled  within  a  reasonable  time,  to  be  vested  with 
the  complete  ownership  so  that  she  could  deal  with  the  prop- 
erty in  any  way  she  thought  proper. 

In  Jon'es  v.  Gardiner,  [1902]  1  Ch.  191,  it  was  held  that 
damage  can  be  recovered  by  a  purchaser  from  his  vendor  for 
delay  in  completing  the  purchase  where  the  delay  has  been 
occasioned  by  default  of  the  vendor  not  in  consequence  of, 
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or  defect  in,  title,  or  in  consequence  of  conveyancing  difficul- 
ties but  by  reason  of  the  vendor  not  having  used  diligence 
to  perform  his  contract.  And  in  that  ca^  the  authorities 
above  cited  were  also  referred  to  by  Byrne,  J.  See  also 
Jaques  v.  Millar,  6  Ch.  D.  153,  where  it  is  held  that  damages 
may  be  given  against  a  vendor  in  addition  to  specific  per- 
formance in  respect  of  delay  caused  by  refusal  to  carry  out 
a  contract. 

I  think  the  plaintiff  is  entitle<l  to  damages;  but  I  can 
sea  thei^  might  be  difficulty  in  estimating  the  real  measure 
of  the  damages.  They  might  be  substantial  if  the  season's 
crop  were  good  and  the  prices  high,  and  the  reverse  of  course 
would  be  the  fact  if  the  crops  were  poor  and  the  prices  low. 
The  plaintdff  was  paid  tlie  sum  of  $5,450  about  the  time  of 
the  making  of  the  contract,  but  this  left  the  value  of  the 
Saskatchewan  lands  still  outstanding.  I  think  it  would  be 
a  fair  way  to  compute  the  interest  on  this  amount,  which  is 
alleged  to  be  $9,050,  at  the  legal  rate  for  the  time  that  elapsed 
between  the  making  of  the  agreement,  namely  tlie  18th  of 
Febmiary,  1913,  and  the  time  of  the  registering  of  the  trans- 
fer from  Mrs.  Nicol  to  the  plaintiff.  In  deference,  however, 
to  the  opinion  of  my  brother  Judges,  I  consent  to  a  reference 
to  sustain  the  damages. 

I  would  allow  the  appeal  with  costs. 

Richards  and  Perdue,  JJ.A.,  concurred  with  Cameron, 
J.A. 

Appeal  allowed. 
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MANITOBA. 

January  5th,  1915. 
court  of  appeai,. 

Re  PHILLIPPS  &  WHITLA. 

Costs — Solicitor  and  Client — Taxation — Manitoba  Tariff  of 
Fees — Item  in  Discretion  of  Taxing  Officer — "Pee  on 
Settlement " — Amount  Fixed  upon  Incorrect  Principle — 
Appeal  —  Reference  —  Previous  Finding  Confirmed  — 
Taaing  Officer  Disregarding  Opinion  of  Court  of  Appeal 
— Court  of  Appeal  Itself  may  Fix  Amount — Evidence — 
Admissiodi  of  Testimony  of  lAiwyers, 

Where  a  taxing  officer  upon  reference  to  him  by  the  Court  of 
Appeal  to  reconsider  the  amount  of  an  item  the  fixing  of  which  was 
in  his  discretion  under  ^He  Manitoba  Tariff  of  Fees,  ^regarded  the 
express  opinion  of  the  said  couit  by  persisting  in  acting  upon  a 
wrong  prindple,  it  was  Md^  that  the  Court  of  Appeal  itself  mi^ht 
^x  the  amount  of  the  said  item. 

Where  the  fixing  of  «the  amount  of  an  item  is  in  the  discretion 
of  the  taxing  officer,  the  evidence  of  members  of  the  legal  profession 
is  not  admissible  as  to  how  that  discretion  should  be  exercised. 

The  items  of  a  solicitor  and  client  bill  are  governed  by  the  tariff 
unless  there  is  a  legal  contract  to  the  effect  that  the  remuneration 
of  the   solicitor  is  to  be  proportionate  to  the   results  achieved. 

Judgment  of  6alt,  J.,  29  W.  L.  R.  639,  set  aside. 

An  appeal  from  the  judgment  of  Galt,  J.,  29  W.  L.  B. 
639,  dismissing  an  appeal  from  the  certificate  of  G.  H. 
Walker,  Esquire,  senior  taxing  oflBcer  of  the  Court,  in  respect 
of  a  fee  of  $3,500  allowed  to  Messrs.  Phillippe  and  Whitla, 
solicitors  for  the  plaintiff,  in  a  taxation  between  solicitor  and 
client. 

R.  F.  McWilliams,  for  client,,  appellant. 
'     A.  B.  Hudson,  for  solicitors,  respondents. 

Perdue,  J.A.  : — ^This  is  an  appeal  from  the  taxing  oflBcer 
in  respect  of  a  matter  which  has  already  fceen  considered  by 
this  court.  The  facte  are  fully  set  out  in  the  report  of  the 
previous  decision  of  the  case  and  need  not  be  repeated.  See 
Re  Phaiippe  &  Whitila,  23  M.  R.  92 ;  29  W.  L.  R.  639.  By 
the  order  of  this  court  made  on  that  appeal  Die  matter  was 
referred  back  to  the  taxing  oflBcer  to  rerconsider  the  fee  of 
$3,500  which  had  been  allowed  by  him  on  the  previous  taxa- 
tion as  a  fee  on  settlement.     In  pronouncing  this  order  the 
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majority  of  the  courts  all  of  whom  gave  written  expressions 
of  their  reasons  for  judgment^  intimated  that  they  considered 
.the  fee  allowed  by  the  taxing  officer  to  be  excessive  and  not 
fixed  in  accordance  with  the  principles  of  the  tariff.  Pur- 
suant to  this  order  the  taxing  officer  re-considered  the  charge 
in  question.  He  has  reported  that  he  has  seen  no  reascm  to 
change  his  mind  as  to  the  amount  that  should  be  allowed, 
and  he  has  again  allowed  the  item  at  $3,500. 

In  his  report  the  taxing  officer  refers  to  B.  S.  M.  191:], 
ch.  Ill,  sec.  71,  which  provides  that,  "  Every  barrister  shall 
be  entitled  to  sue  for  fees  due  to  him."  He  then  goes  on  to 
say:— r" The  barristers  could  have  sued  for  their  services 
and  proven  their  claim.  The  item  before  me,  although  in  a 
solicitor  and  client  bill  of  costs  has  been  admitted  to  be,  and 
has  been  treated  as,  a  counsel  fee  all  through  this  reference.'' 

When  this  matter  was  before  this  court  on  the  previous 
appeal  no  suggestion  was  made  that  it  was  a  codnsel  fee.  In 
the  bill  of  costs  the  charge  in  question,  which  covers  nearly 
five  pages  of  the  appeal  book,  is  headed  "  Negotiations  for 
settlement."  It  then  sets  out  a  series  of  interviews  with  the 
solicitors  for  the  defendants  in  the  suit  of  McGibbon  v.  Old- 
field,  and  enumerates  the  letters  written  to  the  client,  the 
letters  received  from  him  and  perused  and  considered,  tele- 
grams sent  or  received  and  attendances  and  consultations 
with  different  parties.  It  ends  with  the  words:  "Pee  on 
settlement  as  per  negotiations  October  18th  to  November 
24th:  $8,480.11."  A  glance  at  the  various  services  enumer- 
ated under  the  above  heading  is  sufficient  to  shew  that  it 
covers  and  is  intended  to  cover  fK)licitor's  work  only.  As 
Mr.  Justice  Robson  pointed  out  in  this  case  when  he  gave 
the  solicitors  liberty  to  deliver  an  itemized  bill,  the  only  auth- 
ority for  allowing  a  fee  on  settlement  is  the  memorandum 
on  p.  10  of  the  tariff  which  says: — 

"  1.  When  it  is  proved  that  proceedings  have  been  taken 
by  eolicitors  out  of  court  to  expedite  proceedings,  save  costs, 
or  compromise  actions,  an  allowance  to  be  made  therefor  in 
the  discretion  of  the  taxing  officer."  See  Cameron  on  Costs, 
p.  424. 

It  was  under  the  above  authority  that  the  charge  was 
inserted  and  sought  to  be  taxed.  It  is  sufficient  to  say  that 
it  is  not  a  counsel  fee,  and  that  it  covers  the  services  of 
solicitors  and  not  those  of  counsel.  I  may  add  that  if  the 
item  were  regarded  as  a  counsel  fee,  even  a  counsel  fee,  in 
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the  absence  of  an  agreement  fixing  the  amount,  must  be 
just,  proper  and  reasonable,  all  the  cdrcumstances  being  taken 
into  account. 

The  solicitors  have  recovered  from  the  defendants  the 
sum  of  $3,875,  which  they  had  in  their  hands.  The  taxing 
officer  in  his  report  expresses  the  opinion  that  the  evidence 
he  took  shewed  that  the  client  expected  that  this  money  would 
be  retained  by  the  solicitors  oh  account,  and  therefore  the 
client  must  have  thought  that  their  hill  would  exceed  that 
sum.  This  does  not  appear  to  me  to  have  any  bearing  upon 
the  question.  In  the  absence  of  a  contract  under  the  statute, 
the  client  is  not  bound  by  any  estimate  he  may  have  formed 
as  to  the  amount  his  solicitors  would  demand  or  be  entitled 
to  recover. 

The  taxing  officer  received  the  evidence  of  three  members 
of  the  profession,  of  standing  and  experience  as  to  what 
would  be  a  reasonable  sum  to  allow  for  conducting  the  settle- 
ment. If  the  item  in  question  were  one  of  common  occur- 
rence, such  as  a  matter  of  simple  conveyancing,  one  as  to 
which  there  was  no  prescribed  tariff,  members  of  the  pro- 
fession might,  I  think,  be  asked  what  was  the  usual  or  custo- 
mary charge  made  in  such  a  case :  Howard  v.  Burrows,  7  M. 
li.  181,  188.  But  the  present  charge  is  made  under  a  provi- 
sion iij  the  tariff  and  the  taxing  officer  must  exercise  his  own 
discretion  as  to  the  amount  to  be  allowed.  I  do  not  think 
that  evidence  of  members  of  the  profession  was  receivable 
as  to  how  that  discretion  should  be  exercised. 

The  taxing  officer  has  had  a  very  wide  experience  and  his 
judgment  in  matters  relating  to  the  taxation  of  costs  is  en- 
titled to  the  lidghest  respect,  but  I  tliink  that  in  the  present 
case  he  has  overlooked  the  expressed  opinion  of  this  court 
that  the  allowance  of  $3,500  was  excessive,  and  that  it  had 
been  referred  back  to  him  in  order  that  the  sum  to  be  al- 
lowed might  be  reconsidered  and  fixed  in  accordance  with 
the  principles  of  the  tariff.  With  great  respect,  I  think  he 
jToceeded  upon  an  erroneous  principle  and  did  not  properly 
exercivse  his  discretion  when  fixing  the  amount  to  be  allowed 
as  "  Fee  on  settlement.'' 

That  this  is  appealable  is  beyond  question:  K.  B.  Act, 
Rules  679  and  681 ;  Turnbull  v.  Janson,  3  C.  P.  D.  264,  270. 
It. is  therefore  necessar}'  that  this  court  should  now  do  what 
in  our  opinion  the  taxing  officer  should  have  done. 
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Both  in  the  judgment  of  Robson,  J.,  and  in  the  judg- 
ment of  this  court  it  was  shewn  that,  in  the  absence  of  a  con- 
tract under  the  provision  conftained  in  the  Law  Society  Act, 
there  is  no  authority  for  fixing  the  remuneration  of  a  solici- 
tor upon  the  basis  of  a  commission  or  percentage  on  the  am- 
ount recovered.  The  charge  made  in  the  bill  of  costs  for 
effecting  the  settlement  was  based  on  a  percentage  upon  the 
supposed  value  of  the  property.  The  fee  taxed  has  been 
fixed,  wholly  I  think,  upon  the  basis  of  the  value  of  the  prop- 
erty recovered.  The  sum  allowed  is  a  little  less  than  two 
and  a  quarter  per  cent,  on  that  \'ulue.  Making  the  remuner- 
ation proportionate  to  the  results  achieved  may  commend 
itself  in  many  cases  as  fair  between  solicitor  and  client,  but 
there  must  be  a  legal  contract  to  that  effect;  otherwise,  the 
solicitor  is  bound  by  the  tariff.  At  the  same  time  I  think 
it  right  and  proper  that  tlie  magnitude  of  the  interests  in- 
volved should  be  given  some  consideration  in  arriving  at  the 
quantum  of  the  fees  to  be  allowed. 

The  bill  of  costs  sets  out  very  fully  the  work  performed 
in  effecting  the  settlement.  The  negotiations  covered  a  period 
of  about  five  weeks,  but  the  actual  work  could  not  have  oc- 
cupied more  than  ten  days  if  it  had  been  carried  on  continu- 
ously and  not  spread,  as,  no  doubt,  was  necessary,  over  the 
longer  period.  In  the  previous  judgment  of  this  court  it 
was  intimated  that'the  taxing  oflScer  might,  in  arriving  at 
the  amount  to  be  allowed,  be  guided  by  the  analog}'  of  the 
usual  allowances  for  counsel  fees  in  cases  of  importance. 
Adopting  this  method  and  assuming  that  ten  days  time  was 
occupied,  I  would  fix  the  fee  at  $1,000.  The  appeal  will  be 
allowed,  the  order  of  Gait,  J.,  reversed  and  the  item  in 
question  allowed  at  $1,000,  instead  of  $3,500  allowed  by  the 
taxing  officer.  The  Court  does  not,  in  the  circumstances 
of  this  case,  make  anv  order  as  to  costs. 

Camerox,  J.A.  5 — I  have  again  read  the  judgments  of 
Mr.  Justice  Eobson  in  this  case  in  23  M.  R.  150,  and  the 
judgments  of  the  members  of  this  court  as  reported  in  23 
M.  R.  92.  Pursuant  to  the  last  named  decision  the  matter 
again  came  before  the  taxing  officer  who  heard  further  evi- 
dence .(which  was  objected  to)  and  taxed  to  the  solicitors  the 
identical  amount  which  had  previously  been  the  main  subject 
of  appeal.  Without  reviewing  the  expressions  of  opinion  in 
the  various  judgments  referred  to,  I  am  unable  to  come  to 
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the  conclusion  that  the  Master  has  followed  them  in  adher- 
ing to  the  amount  formely  fixed  by  him.  The  Chief  Justice 
considered  it  "  altogether  excessive  "  and  held  that  the  Mas- 
ter ''  should  fix  it  on  the  principles  of  the  tariff/'  taking  into 
consideration  the  amounts  already  allowed.  I  cannot  rid 
my  mind  of  the  impression  that  such  an  amount  is  altogeHier 
outbade  of  the  range  prescribed  by  the  tariff.  The  parties 
here  are  relegated  to  their  strict  legal  rights.  McOibbon  has 
done  nothing  to  prevent  him  from  taking  that  position. 

I  have  read  the  judgment  of  Mr.  Justice  Perdue  prepared 
in  this  matter^  and  concur  in  it  At  the  same  time  I  am 
bound  to  state  that  my  own  inclination  has  been  to  fix!  a 
smaller  amount,  but  I  do  not  feel  disposed  to  carry  my  inclin- 
ation so  far  as  to  differ  from  the  amount  there  fixed.  It  is 
necessary  to  put  an  end,  at  som&  time  or  other,  to  this  pro- 
tracted dispute  and  I  concur  in  the  sum  mentioned  in  Mr. 
Justice  Perdue's  judgment. 

Haogabt,  J«.'A.  (dissenting)  : — ^When  this  matter  was 
before  this  court  some  months  ago  and  referred  back  to  the 
Master,  I  dissented  from  that  decision  and  would  then  have 
affirmed  the  Master's  finding. 

Having  practised  before  Mr.  Walker  for  more  than  a 
quarter  of  a  century,  and  knowing  hia  qualifications  as  a 
taxing  officer,  I  would  long  hesitate  before  substituting  my 
opinion  for  his  in  a  matter  of  this  kind,  and,  with  all  due 
respect,  I  would  say  the  same  thing  in  reference  to  the  judg- 
ment of  my  brother  judges.  Mr.  Walker  has  long  been  the 
arbiter  between  the  lawyers  and  the  public  and  has  always 
displayed  competency  and  fairness  that  has  gained  for  him 
the  confidence  of  the  profession  and  the  people. 

It  was  urged  that  the  right  of  appeal  was  exhausted  and 
that  this  court,  having  remitted  this  work  to  the  taxing 
officer,  had  divested  itself  of  the  right  to  review  his  findings 
and  could  not  entertain  this  appeal.  But,  on  account  of  the 
opinion  I  have  formed  it  is  not  necessary  for  me  to  decide 
that  question. 

In  addition  to  the  material  before  the  court  o<n  the  former 
appeal,  we  have  the  opinion  of  three  eminent  lawyers  of 
many  years'  standing,  who  were  representative  of  the  best 
legal  respectability  and  intelligence,  who  are  the  senior  mem- 
bers of  large  legal  firms,  and  all  of  them  are  King's  Counsel. 
They  all  support  the  finding  of  the  Master.     They  are  as 


1915]  ^^^^  »•  VAHTEH  HALLS  ALDIXGER  CO.  365 

much  interested  in  upholding  the  beet  traditions  of  the  court 
and  the  legal  profession  as  are  the  judges  themselves. 

You  may  call  this  "  fee  on  settlement "  a  counsel  fee,  or 
an  honorarium,  if  you  like.  It  is  a  remuneration  for  ser- 
vices; it  is  pay  for  work  done.  The  client,  Mr.  McGibbon, 
received  good  value  for  the  amount  allowed  by  the  Mtaeter. 

I  would  aflSrm  the  judgment  of  Mr.  Justice  Qalt  and 
dismiss  this  appeal. 

Richards^  J.A.,  concurred  with  Camebon^  and  Perdue^ 
JJ.A. 

Appeal  allowed;  Hagoart,  J.A.,  dissenting. 


XAHITOBA. 

January  5th^  1915. 

OOUBI  OF  APPEAL. 

HILL  V.  CARTER  HALLS  ALDINGER  CO. 

Master  and  Servant  —  Employers'  Liability  Act,  R,  S,  M, 

1913,  ch,  61 — "Superintendence." 

A  and  B  were  painters  employed  by  a  common  employer.  They 
were  aMJsted  by  two  helpers  whose  duty  it  was  to  hold  the  ladders 
upon  which  A  and  B  worked.  There  was  a  foreman  in  charge  of 
the  work  wbo  visited  it  at  certain  times  in  the  day  and  who  had 
given  instruction  to  A  and  B  not  to  go  on  a  ladder  when  on  a 
plank  or  floor  unless  there  was  a  man  holding  it.  A  and  B  placed 
a  ladder  on  a  plank  and  A,  having  told  the  person  who  usuaUy  hdd 
the  ladder  that  he  was  not  needed,  went  up  the  ladder  to  do  sop^e 
painting  which  B  had  told  him  to  do.  The  ladder  slipped,  A  fell 
and  was  injured.  A  sought  to  make  his  employer  liable  on  thi^ 
ground  that  he  had  foUowed  the  instructions  of  B.  whom  he  believed 
to  be  temporarily  foreman  in  the  absence  of  the  regular  foreman. 
B  stated  that  he  had  not  been  appointed  foreman  by  his  employer 
or  anyone  on  his  behalf  but  that  be  was  temporary  foreman  in  the 
regular  foreman's  absence,  basing  this  claim  upon  the  ground  that 
he  was  senior  man,  i.e.,  old^r  and  more  experienced  than  A. 

Held  (Camebon,  J. A.,  dissenting),  that  there  was  no  evidence 
to  go  to  the  jury  of  any  authority  existing  in  B  to  act  as  his 
employer's   foreman. 

Chirland  v.  City  of  Toronto,  23  O.  A.  R.  238,  followed ;  Shea  v. 
EnfflitK  11  O.  L.  R.   124,  disfingnished. 

An  appeal  from  the  verdict  of  Macdonald,  J.,  and  a 
jury  in  fiivour  of  plaintiff  in  an  action  brought  under  the 
Employers'  Lkbiliiy  Act,  R.  S.  M.  1913,  ch.  61. 

VOL.  XXX.  W.L.11.  NO.  7 — 2a 
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The  appeal  was  heard  by  Richakds,  Pekdue,  Cameron^ 
and  Haggabt,  JJ.A. 

W.  H.  Curie,  for  defendant,  appellant. 
J.  F.  Davidson,  for  pkintiff^  respondent. 

RiCHAHDS,  J. A: — The  plaintiflP,  a  painter  in  the  service 
of  the  defendants,  was  engaged  in  painting  iron  braces  at 
some  height  from  the  floor  in  a  building  part  of  which  the 
defendants  had  contracted  to  paint.  There  were  two  pain- 
ters including  the  plaintiff,  and  two  painter's  helpers;  the 
business  of  the  helpers  being  to  hold  the  ladders  whenever  't 
was  necessaiy  (for  the  painters  to  go  upon  them  to  do  any 
part  of  the  work. 

One  Coulun  was  acting  as  workman  or  helper  for  the 
plaintiff,  and  until  a  few  minutes  before  the  injury  com- 
plained of,  Coulun  did  hold  the  ladder  upon  which  the  plain- 
tiff worked. 

A  few  minutes  before  the  injury  Cowlun  went  away  to 
another  part  of  the  woric.  He  says  the  plaintiff  sent  him 
away.  The  plaintiff  denies  this.  One  Calder,  the  other 
painter  on  the  work,  who  was  called  as  a  witness  for  the 
plaintiff,  swore  that  about  five  minutes  after  the  accident 
both  Coulun  and  the  plaintiff  told  him  that  Coulun,  before 
leaving  the  plaintiff,  had  asked  him  if  he  needed  him  any 
more,  and  the  pliaintiff  had  said  no.  This  again  is  denied 
by  the  plain-tiff. 

The  foreman  in  charge  of  the  painting,  was  one  Gates, 
He  was  also  in  charge  of  painting  in  several  other  places  so 
that  he  did  not  stay  all  day  at  the  work,  but  visited  it  several 
times  each  day.  Apparently  whenever  he  visited  the  work 
he  found  the  ladders  being  properly  held  by  the  painters' 
helpers.  He  gave  inetruotions  to  the  plaintiff  and  Calder 
not  to  go  on  a  ladder  when  on  a  plank  or  floor  unless  there 
was  a  man  holding  the  ladder.  Oalder,  the  plaintiff's  wit- 
ness, says,  '^  There  was  a  man  supposed  to  hold  the  ladder 
all  the  time.  We  got  strict  orders  to  have  a  man  hold  the 
ladder  all  the  time."  Both  he  and  Gates  aay  that  the  plain- 
tiff was  present  when  these  orders  were  given.  The  plaintiff 
denies  having  heard  these  orders. 

Shortly  before  5  o'clock  on  the  day  of  the  accident  the 
plaintiff  and  Calder  placed  a  plank  from  one  beam  to  another 
and  upon  this  placed  a  ladder,  the  upper  part  of  which  was 
against  the  iron  work  or  wall  and  the  lower  part  placed 
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astride  the  plank — that  is  to  say,  that  the  ladder  rested  with 
the  lowest  rung  across  the  pknk.  The  plaintiff  went  upon 
this  ladder  in  that  condition  and  without  Coulun  to  help 
him  as  already  mentioned  and  while  he  was  working  in  that 
position  the  ladder  slipped  and  he  fell  and  received  the  in- 
juries for  which  he  now  oladms  damages  from  his  employers. 

In  the  statement  of  claim  as  it  stood  until  the  trial  the 
injury  was  claimed  to  have  resulted  from  obedience  by  the 
the  plaintiff  to  the  order  of  Gates,  the  admitted  foreman. 
At  the  trial  it  was  admitted  that  Gates  had  not  ordered  the 
plaintiff  to  go  upon  the  ladder  in  question,  and  in  fact  had 
not  been  present  when  the  plaintiff  went  upon  it.  The  plain- 
tiff then  alleged  that  Calder,  a  fellow  workman,  had  told  him 
to  place  the  ladder  as  he  did  and  go  upon  it  to  finish  the 
painting. 

Calder  admits  that  Gates  was  foreman,  but  in  his  evi- 
dence claims  that  he  was  temporarily  foreman  in  Gates'  ab- 
sence. He  makes  no  suggestion  that  Gates  or  anyone  on 
behalf  of  the  defendants,  placed  him  in  this  position,  but 
simply  asserts  the  fact  As  nearly  as  I  can  make  out  from 
his  ra&er  vague  statements  of  his  position  he  claimed  this 
because  he  happened  to  be  the  senior  man,  that  is  an  older 
and  more  experienced  painter  than  the  plaintiff.  He  says 
that  he  was  acting  as  foreman  there  and  that  he  instructed 
the  plaintiff  to  put  up  the  plank  and  stand  the  ladder  on  it. 
He  makes  this  statement  in  spite  of  the  fact  that  he  admits 
they  had  got  oiders  to  have  a  man  hold  the  ladder  all  the 
time  when  a  painter  was  upon  it.  In  some  places  he  speaks 
of  having  told  the  plaintiff  to  do  this  work.  In  others  he 
puts  it  differently-  For  instance,  in  speaking  of  the  work  he 
says :  "  I  asked  him  if  he  would  do  it,  and  he  said  yes.  I 
didn't  tell  him  to  do  it."  He  repeated  that,  in  effect,  in 
another  place  in  answer  to  a  question  from  the  judge. 
Though  he  purports  to  have  had  charge  he  says  that  as  a 
matter  of  fact  he  and  the  plaintiff  were  equal  on  the  work. 
On  being  asked  the  following  question  he  gives  the  following 
answer : — 

"Q.  Did  he  have  to  obey  your  orders?  A.  We  always 
asked  one  another  before  we  did  anything.  We  had  a  little 
conference. before  we  did  anything." 

There  is  no  evidence  to  shew  that  Gates  had  any  know- 
ledge^ whatever  that  his  orders  with  regard  to  holding  the 
ladder  were  not  being  carried  out. 
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I  am  quite  una'ble  to  see  that  there  was  any  .evid^ce 
whatever  to  justify  a  finding  that  Cialder  was  a  peison  in 
authority.  He  got  2V^  cents  an  hour  more  wages  than  the 
plaintiff  but  he  distinctly  ddselaims  having  got  the  difference 
as  foreman  or  because  of  any  authority,  and  it  is  apparent 
that  this  difference  wtas  because  of  his  being  a  more  experi- 
enced workman  than  the  plaintiff. 

To  my  mind  the  case  is  practically  on  all  fours  with  Gar- 
land V.  City  of  Toronto,  reported  in  23  0.  A.  R  p.  238.  It 
is  true  that  in  that  case  the  person  whose  orders  it  was  said 
the  plaintiff  was  bound  to  obey  admitted  that  his  only  reasoa 
for  thinking  that  he  was  in  authority  was  because  he  was  the 
senior,  the  oldest  man  at  the  work,  or  the  first  man  at  the 
work,  and  that  he  never  considered  himself  a  foreman.  In 
the  present  case  Oalder  purports  to  say  that  he  did  consider 
himself  a  foreman,  but  what  Calder  considered  or  did  not 
consider  is  quite  immaterial ;  the  question  turns  on  what  his 
position  was.  In  the  Garland  case  it  was  held  that  the  party 
claimed  to  be  was  not  a  person  in  authority.  That  case  is 
rather  stronger  for  the  plaintiff  than  the  present,  because 
there  the  plaintiff  and  the  person  claimed  to  be  in  authority 
were  doing  the  one  act  ;-tha<t  is,  an  act  that  it  needed  the  two 
of  them  to  do.  .  Here  the  work  was  that  of  each  individual 
only.  The  plaintiff  could  have  done  his  work  without  Calder 
and  Calder  could  bave  done  his  without  the  plaintiff.  They 
were  not  properly  engaged  on  the  same  work,  but  they  were 
engaged  in  similar  work.  Each  of  them  alone  could  have 
done  the  work  if  given  suflBcient  time. 

The  ease  of  Shea  v.  English,  11  0.  L.  R.  124,  is  wholly 
distinguishable  from  the  present  because  there  the  work  in 
whicfh  the  plaintiff  and  the  person  claimed  t»  be  in  authority 
were  engaged  was  such  that  in  order  to  have  the  work  done 
at  all  the  plaintiff  had  to  obey  the  orders  of  the  other  person. 

I  do  not  think  that  there  was  any  evidence  to  go  to  the 
jury  of  an  authority  existing  in  Calder,  and  I  do  not  think 
that  the  plaintiff  should  have  been  allowed  to  amend  at  the 
trial  by  striking  out  the  name  Gates,  leaving  the  pleading 
vague  enough  to  cover  an  allegation  that  Calder  was  the 
person  whose  authority  the  plaintiff  had  to  submit  to. 

With  deference,  I  think  there  should  have  been  a  nonsuit 
entered  in  the  case.  1  would  allow  the  appeal  with  costs 
and  enter  a  nonsuit  in  the  Court  of  King's  Bench  with  cost^. 
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Perdue^  J  A. : — ^At  the  opening  of  the  tml  of  this  case  a 
(liscisBfiion  as  to  the  form  of  the  action.  Counsel  for  tiie 
])laintiff  then  agreed,  as  appears  by  the  record,  '^  to  proceed 
under  the  Workmen's  Compensation  Act  only."  It  uras 
meant  by  thds  that  he  would  confine  the  case  to  a  claim  under 
what  was  formerly  known  as  the  ^'  Workmen's  Compensation 
for  Injuries  Act,"  but  which  is  now  called  the  "  Employers' 
liability  Act,"  B.  S.  M.  1913,  ch.  61.  The  defendant  vras, 
therefore,  not  called  upon  to  meet  an  action  at  common  law. 
The  discussion  thai  took  place  after  the  charge  had  been 
given  to  the  jury  and  they  had  retired  shews  that  the  plain- 
tiff rested  his  case  wholly  upon  the  statute. 

As  the  statement  of  claim  was  fiamed  in  the  first  instance, 
and  as  it  appeared  on  the  record  entered  for  trial,  the  acts 
of  negligence  alleged  in  the  erection  of  the  staging  and  the 
placing  of  a  ladder  thereon  to  be  used  by  the  plaintiff  in 
performing  his  work,  were  stated  to  have  been  done  under 
the  supervision  of  one  Oates,  the  foreman  of  the  defendant. 
It  was  also  alleged  that  the  plaintiff  worked  on  the  kdder 
]>laced  in  that  way  by  the  order  and  direction  of  Gates,  who 
had  authority  over  him,  and  that  while  so  working  the  ladder 
fell  and  the  plaintiff  sustained  the  injury.  In  his  evidence 
the  plaintiff  stated  most  positively  that  Oates  was  his  fore- 
man. He  said  that  Calder,  another  painter,  was  working 
with  him  on  the  plank,  but  in  no  part  of  his  evidence  does 
he  state  or  suggest  that  Calder  had  any  superintendence  over 
hin^  or  any  right  to  give  him  ddrections  or  that  he  had  to 
obey  Calder's  orders  in  any  respect. 

Calder,  who  was  called  as  a  witness  for  the  plaintiff, 
stated  that  he  wais  senior  and  was  in  charge  in  Gates'  absence, 
but  in  cross-examination  he  corrected  this  and  said  he  vr^s 
senior  workman.  He  further  vstated  that  the  plaintiff  and  he 
were  equals  on  the  work  and,  in  answer  to  the  question, 
"Did  he  (the  plaintiff)  have  to  obey  your  orders?"  he  an- 
swered, "  We  always  asked  one  another  before  we  done  any- 
thing, we  had  a  little  conference  before  we  done  anything." 
Gates  says  Calder  held  the  same  position  as  the  plaintiff 
and  that  Calder  had  no  more  authority  than  the  plaintiff. 
Calder  further  states  that  he  and  the  plaintiff  had  strict 
orders  from  Gates,  the  foreman,  to  have  a  man  hold  the 
ladder  all  the  time,  that  no  man  had  to  be  upon  a  ladder 
without  a  man  being  there  to  hold  it.  He  also  states  that  a 
labourer  named  Couilun  was  there  to  hold  the  ladder  for  the 


370  THE  WESTERN  LAW  REPORTER.  [vOL.  30 

plaintiff  and  was  always  available  for  that  purpose.  Oalder 
says  further  that  prior  to  this  accideot  he  never  saw  a  ladder 
used  upon  the  plank  without  being  held  by  some  one. 

At  the  time  the  accident  occurred  no  one  was  holding  the 
ladder,  tiie  result  being  that  it  slipped  and  the  plaintiff  fell 
and  received  the '  injuries  compilained  of.  The  plaintiff's 
contention  is  that  Calder  told  the  plaintiff  to  findsh  a  piece 
of  the  work  which  necessitated  his  going  upon  the  ladder  and 
that  Oalder  sent  Coulun  away  so  that  he  was  not  on  hand  to 
hold  the  ladder.  Caldery  the  plaintiff's  witness,  admits  that 
he  asked  the  plaintiff  if  he  would  do  the  work  but  denies 
sending  Coulun  away.  Oalder  further  says  that  inmiediatel} 
after  the  accident  both  the  plaintiff  and  Coulun  said  that  the 
plaintiff  had  told  Coulun  that  he  did  not  need  him  any  more. 

After  ihe  charge  had  ibeen  given  to  the  jury  the  plaintiff's 
counsel  applied  for  leave  to  amend  the  statement  of  claim 
by  striking  out  the  name  of  Gates  and  inserting  the  Word 
"foreman."  This  appHoation  was  granted  some  time  after 
the  trial  and  the  amendment  was  made  accordingly. 

The  questions  left  to  the  jury  by  the  trial  judge,  with  the 
answers  returned,  are  as  follows: — 

^'  (1)  Q.  Was  the  accident  the  result  of  negligence  on 
the  part  of  the  defendant  ?  If  your  answer  is  yes,  what  was 
the  negligence?  A.  Yes.  Accident  result  of  negligence  to 
erect  or  suipply  sufficient  protection  as  to  platform  by  de- 
fendant. 

"  (2)  Q.  Was  the  plaintiff  himself  guilty  of  negligence? 
and  if  your  answer  is  yes,  what  was  his  negligence?  A. 
No." 

The  jury  assessed  the  damages  at  $2^750. 

If  this  bad  been  an  action  at  common  law,  and  tried  as 
such,  the  above  questions  would  have  been  proper.  As  the 
questions  and  answers  stand  there  is  no  finding  of  the  jury 
upon  the  all  imtportanit  point,  whether  Oalder  was  at  the 
time  entrusted  by  the  defendant  with,  superintendence  over 
the  plaintiff.  The  answer  to  the  first  question  is  a  finding 
that  the  accident  was  due  to  the  failure  of  the  defendant 
"  to  erect  or  supply  sufficient  protection  as  to  platform."  But 
the  plaintiff  did  not  attempt  to  diiew  that  the  accident  oc- 
curred by  reason  of  an  unprotected  or  un^tefe  platform.  If 
he  could  prove  such  negligence  on  the  part  of  the  defendaat 
he  might  have  an  action  at  common  law  without  invoking 
the  assistance  of  the  statute,  but  he  did  not  attempt  to  make 
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out  such  a  case^  but  on  the  contrary,  distinctly  abandoned  it. 
His  complaint  came  down  to  this,  that  Galder  was,  as  he 
daims,  a  foreman  over  him  and  that  Galder  told  him  to  do 
the  work  by  mounting  a  ladder  placed  uipon  the  plank  or 
platform  and  tiiat  the  labourer  who  should  have  been  there 
to  hold  the  ladder  had  been  eeni  away  by  Galder.  The  jury 
has  in  fact  made  no  finding  upon  the  main  question  in  dis- 
pute,  namely, — ^Was  Galder  placed*  in  superinitendence  over 
the  plaintiff  and  waa  the  plaintiff  bound  to  conform  to  Gal- 
der's  orders  or  directions?  Wi-thout  an  answer  to  that  ques- 
tion in  the  afi&rmative  the  plaintiff  is  not  entitled  to  sooceed 
in  a  case  diannded  upon  the  statute.  Even  if  the  question 
were  properly  submitted  tQ  the  jury,  is  tiiere  evidence  to 
suipport  a  finding  upon  it  favouiable  to  the  plaintiff?  The 
plaintiff  stated  several  times  in  giving  his  evidence  that 
Oates  was  his  foreman  and  never  suggested  that  Galder  had 
any  superintendence  over  him.  Gadder,  who  gave  his  evi- 
dence in  a  most  uncertain  manner,  finally  declared  that  the 
plaintiff  and  he  were  equals  on  the  work  and  that  they  con- 
sulted each  other  as  to  the  work.  The  plaintiff  put  in  no 
evidence  except  Galder's  to  pjove  that  the  latter  was  his  fore- 
man. I  think  there  was  no  evidence  upon  which  a  jury  could 
find  that  Galder  was  entrusted  witii  superintendence  over  the 
plaintiff.     A  nonsuit  should  therefore  be  entered  with  costs. 

Gameron^  J.A.  (dissenting) : — The  plaintiff,  a  painter 
by  trade,  was  in  the  employ  of  the  defendant  company,  a 
corporation  engaged  in  the  business  of  building  and  construe; 
tion.  The  plaintiff  was,  on  November  11th,  1913,  engaged 
in  the  work  of  painting  the  girders  in  a  garage  in  the  course 
of  construotion  and  was  standing  on  a  ladder  which  stood 
upon  a  plank  placed  on  girdens  or  beams  running  from  one 
side  of  the  building  to  the  other,  and  about  18  feet  from  the 
floor,  when  the  ladder  gave  way  and  he  was  thrown  to  the 
ground  and  received  the  serious  injuries  complained  of. 

The  staitement  of  olaim  alleges  that  this  plank  Xscaffold 
or  staging)  was  placed  (erected)  under  the  supervision  of 
the  defendant's  foreman  for  the  purpose  for  which  it  was 
used  and  that  the  kdder  was  placed  thereon  with  like  autli- 
ority. 

It  is  also  alleged  that  the  foreman  was  in  charge  of  the 
work  with  authority  over  the  plaintiff,  who  was  working 
under  his  orders  and  directions. 
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It  is  further  alleged  tbat  by  reafion  of  a  defect  in  the 
scaffold  «nd  in  the  manner  of  placing  the  ladder  thei«on, 
and  by  reason  of  the  negUgenoe  of  the  foreman  in  the  oon- 
straction  thereof^  were  in  a  dangerous  condition  and  unfit  to 
bear  the  plaintiff's  weighty  and  that,  owing  to  the  defect  in 
the  scaffold  and  in  the  manner  ol  placing  the  ladder  thereon, 
and  owing  to  the  negligence  of  the  defendant  company  and 
its  foreman,  the  ladder 'fell  and  the  plaintiff  thereby  sus- 
tained injury. 

The  wording  of  the  statement  of  claim  is  eu£Qciently  wide 
to  cover  an^  action  at  common  kw  ae  well  as  under  the  Em- 
ployers' liability  Act.  At  the  trial  counsel  for  the  plaintiff 
restricted  his  claim  to  proceedings  under  the  statute.  The 
real  cause  of  the  accident  wbs  that  the  ladder  on  which  the 
plaintiff  had  to  stand  to  do  his  work,  was  not  held  in  posi- 
tion or  otherwise  made  secure. 

In  the  original  atatement  of  claim  the  name  of  the  fore- 
man waa  given  as  that  of  Gatee.  Gates  w«s  there  on  the 
firet  day  the  ladder  was  put  up.  There  were  then  present 
Gates,  Calder  and  the  plaintiff.  On  the  third  day,  ^hen  the 
plaintiff  fell,  Gates  was  not  near.  The  plaintiff  said  that 
Gates  never  told  him  always  to  have  the  ladder  held.  Coulun 
(a  fellow  woiicman)  did  hold  the  ladder,  however,  sometimes. 
The  following  questions  and  anfifwere  appear: — 

"  Q.  Did  you  tell  Coulun  just  before  the  accident  that  he 
need  not  hold  the  ladder  any  more?  A.  Yes,  because  we 
finished  that  part.  And  Mr.  Calder  he  told  me  *  You  move 
your  ladders  on  this  part,  and  do  this  and  finish  it,'  and 
Mike  wasn't  around  that  time. 

"  Q.  Did  you  tell  Mike  that  he  could  go  and  not  hold  the 
ladder  any  more?  A.  No.  I  didn't  tell  him  anything  that 
he  can  go." 

Calder  says  the  scaffolding  and  ladder  were  put  up  when 
he  was  present,  with  the  plaintiff,  Mike  Coulun  and  another. 
Gates,  he  says,  was  foreman,  "  but  when  he  was  away  I  was 
senior."  He  was,  he  says,  in  charge  when  Gates  was  not 
there.  He  thought  first  of  using  a  40  foot  ladder,  but  the 
four  of  them  thought  a  plank  and  short  ladder  would  be 
eatisflactory.  He  (Oalder)  was  acting  as  foreman  and  in- 
structed and  helped  the  men  to  put  up  the  plank  and  the 
ladder  upon  it.  He  says,  "  there  was  a  man  supposed  to  hold 
the  ladder  all  the  time.  We  got  strict  orders  to  have  a  man 
hold   the  ladder  all   the  time."     Gates  gave   these  orders, 
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Colder  saye,  to  all  f our,  but  the  fdaintiff  says  he  did  not  heat 
them.  Ooulun  was  supposed  to  be  <holding  the  ladder  for 
HiU,  Calder  says.  That  was  Coulun's  employment  and  if 
he  wasn't  holding  the  ladder  he  was  painting.  At  the  time 
of  the  accident  he  was  not  doing  anything.  Calder  was  work- 
ing on  the  same  girder  with  the  plaintiff.  There  was  a 
'^  short  space  "  left  to  paint,  and  Calder,  telling  the  plaintiff 
to  do  it,  went  away.  "  I  asked  him  if  he  would  do  it  and 
lie  said  yes.  I  didn't  tell  him  to  do  it."  It  was  Calder  who 
instructed  Coulun  to  go  over  to  another  part  of  the  garage 
and  finish  some  work  there. 

Calder  was  paid  at  the  rate  of  42Vi»  cents  per  hour,  while 
the  plaintiff  received  40  cents. 

Calder  say«  that  he  never  saw  the  ladder  being  used  with- 
out being  held  prior  to  the  accident.  He  revterates  that  he 
was  in  charge  in  Gates'  absences — 

"  Q.  And  you  had  chai^?    A.  Yes. 

"  Q.  But  as  a  matter  of  feet,  you  and  Hill  were  equal 
on  the  work?    A.  Oh,  yes. 

"  Q.  Did  he  have  to  obey  your  orders  ?  A,  We  always 
asked  one  another  before  we  did  anything.  We  had  a  little 
conference  before  we  did  anything." 

Gates  stated  positively  that  he  told  the  plaintiff  as  well 
as  Calder  not  to  go  on  a  ladder  wihen  it  was  on  a  plank  or  a 
floor  unless  there  was  a  man  holding  it. — "  The  ladder  must 
be  held  when  there  is  anyone  working  on  it."  He  denies  that 
Calder  was  a  foreman,  or  that  he  ever  left  him  in  charge. 
Calder,  he  says,  had  no  more  authority  than  Hill,  and  he 
never  gave  him  instructions  as  sub-foreman,  and  if  he  did 
take  charge  when  he  (Gates)  was  not  there,  it  was  not 
through  bis  instructions. 

Coulun  in  his  evidence  says  he  was  not  holding  the  ladder 
at  the  time  of  the  accident,  because  the  plaintiff  had  sent 
him  away. 

The  plaintiff,  when  recalled,  denied  tiiat  Coulun  was  pre- 
sent when  Calder  gave  him  instructions  to  finish  tlie  "  short 
piece."    He  says  he  never  sent  Coulun  away. 

An  order  was  made  su'bsequently,  before  judgment  was 
entered  on  the  verdict,  striking  Gates'  naone  out  of  the  state- 
ment of  claim,  leaving  the  allegation  as  to  the  foreman  in 
general  form. 

There  is  no  doubt  that  to  the  knowledge  of  the  defendant, 
the  platform  or  plank  on  which  the  ladder  stood  on  which 
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the  plaintiff  worked  was  dangerous  unless  there  was  a  man 
holding  the  ladder. 

The  case  was  tried  before  Mr.  Justice  Macdonald  and  a 
juTy,  who  rendered  a  verdict  for  the  plaintiff  for  $2,760. 
In  answer  to  questions  the  jury  affirmatiyely  found  negli- 
gence on  the  part  of  the  defendant  and  denied  negligence  on 
the  part  of  the  plain/faiff. 

The  principal  question  argued  before  us  was  on  the  ap- 
plication to  this  case  of  suh-seosw  (b)  and  (c)  of  sec.  3  of 
the  Employers'  Liability  Act.  It  was  contended  that  Calder 
was  noty  on  the  evidence,  a  person  in  the  defendant's  employ- 
ment who  'had  any  supeiintendence  entrusted  to  him.  Super- 
intendence is  defined  by  sub-sec.  (a)  of  sec.  2.  In  support 
of  this  contention  we  were  referred  to  Garland  v.  Toronto, 
23  A.  B.  238,  in  which  it  wals  held  that  no  imiplied  right  of 
superintendence  within  the  Act  arose  merely  from  length  of 
service  or  superior  sIcUl  and  that  where  one  workman,  pre- 
suming on  greater  lenjgth  of  service  or  greater  skill,  directs 
a  fellowworkman  to  do  certain  work  in  an  unsafe  manner 
and  injury  results,  the  employer  is  not  liable.  The  evidence 
on  the  point  is  stated  in  Chief  Justice  Hagarty*s  judgment 
at  p.  241.  The  facts  of  this  case  are  distinguishable  as  here 
Calder  called  himself  foreman.  When  cross-exaimined  as  to 
this  he  said  in  answer  to  the  question: — 

"Q.  Senior  foreman?  Senior  workman  you  mean?  A. 
Yes,  that  is,  after  Mr.  Gates  was  gone  it  was  left  to  me. 
Evidently  he  was  under  the  invpression  that,  by  tacit  under- 
standing, or  otherwise,  in  Gates'  absence  he  was  in  charge. 
It  also  appears  that  Amory  (the  fellow  workman  in  the  Gar- 
land case)  and  the  plaintiff  in  that  case  were  labourers  of 
the  same  grade,  which  is  not  the  case  here.^' 

The  above  case  was  considered  in  Shea  v.  Inglish,  11  0. 
L.  R.  124,  where  the  plaintiff,  a  lad  of  18,  was  engaged  with 
two  men  in  riveting  the  plates  of  a  'boiler.  It  was  the  duty 
of  one  of  the  three  to  heat  the  rivets,  of  the  second  to  place 
them  in  iposition,  and  of  the  third  to  fasten  them  by  a 
hydirauUc  hammer  which  he  controlled.  This  last  man  dir- 
ected the  plaintiff  to  go  inside  the  boiler  and  hold  back  a 
loose  stay  coming  in  the  way  of  the  rivets,  and  while  doing 
this  the  plaintiff  was  injured.  It  was  held  that  the  man  con- 
trolling the  hammer  was  in  effect  necessarily  entrusted  witli 
the  superintendence  of  the  whole  operation,  that  to  his  orders 
the  plaintiff  was  bound  to  conform  and  that  the  accident  hav- 
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ing  h&ppenedy  as  was  found,  owing  to  this  man's  negligence, 
the  plaintiff  was  entitled  to  recover.  Mr.  Justice  Anglia 
distinguishes  Garland  v.  Toronto  and  Ferguson  v.  Oalt 
School  Board,  27  A.  R.  480.  (to  whdch  we  were  also  referred 
by  counsel  for  the  defendant  in  thiis  case).  Mr.  Justice 
Anglin  in  effect  holds  that  the  nature  of  the  particular  work 
and  the  drcumstances  surrounding  it,  oan  create  the  statutory 
condition  of  superintendence  or  supervision  without  any 
express  authority*  He  finds  authority  for  this  in  WUd  v. 
Waygood,  [1892]  1  Q.  B.  783.  There  the  plaintiff  was  a 
workman  in  tiie  employ  of  a  firm  of  builders,  building  a 
house.  The  defendants  had  the  contract  to  put  a  lift  in  this 
house  and  set  one  Dehnea,  one  of  their  workmen,  to  do  the 
work.  He  applied  for  one  of  the  builders'  workmen  to  help 
him  and  the  pkdntiff  was  selected.  In  the  course  of  the 
work  Delm^  told  the  (plaintiff  to  put  a  plank  across  the  well 
of  the  lift  and  stand  on  it^  and  while  he  was  so  standing 
Delmea  started  the  lift  and  the  plaintiff  was  injured.  Lord 
Herschell  held  ,(p.  788),  that  there  was  evidence  to  shew 
that  Delmea  vras  a  person  to  whose  ordens  the  plaintiff  was 
bound  to  conform.  On  the  facts  set  forth  by  Lord  Her- 
Schelly  some  of  which  are  not  unlike  those  present  here,  he 
held  tint  there  wias  evidence  that  Delmea  was  such  a  person. 
Here  it  is  a  reasonable  contention  that,  in  Gates'  absence,  if 
and  when  the  necessity  for  direction  arose,  that  direotion 
would  naturally  and  by  force  of  circumstances  go  to  Calder, 
the  workman  apparently  best  qualified  of  the  three  (Hill, 
Coulun  and  himself)  to  exercise  it. 

There  is  evidence  that  Calder  ordered  the  plaintiff  to  do 
what  he  did.  "  And  Mr.  Oalder  he  told  me,  *  You  move  your 
ladders  on  this  part  and  do  this  and  finish  it.'''  Oailder 
specifically  says  he  wns  in  charge  "  ti  kind  of  painter  fore- 
man." When  Mr.  Gates  was  away  "'I  was  senior."  And 
again  in  hds  evidence  he  says  he  was  acting  as  foreman.  He 
somewhat  modifies  his  statement  that  he  told  Hill  to  do  ^'  a 
short  piece  at  the  top  "  of  one  of  the  girders  just  before  the 
accident.  He  says,  '^  I 'asked  if  he  would  do  it  and  he  said 
yes.  .  I  didn't  tell  him  to.  do  it."  Though  in  form  a  request 
this  could  fairly  be  taken  as  equivalent  to  an  order,  and  was 
apparently  as  such  accepted  by  the  plaintiff.  Calder  sent 
Coulun  to  another  part  of  the  garage  to  finish  a  small  corner 
of  the  beam.  So  that  there  was  evidence  of  Oalder's  giving 
orders  not  only  to  the  plaintiff  but  to  Coulun  as  well.    Calder 
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saye,  "T.  asked  Coulun  if  Mr.  Hill  was  finished  with  him  and 
he  said  *  Yes/  and  he  would  do  it  himself/' 

"Q.  When  you  sent  Coulun  to  that  other  part  of  the 
building  then.  Hill  had  already  dismissed  him."  .... 
'*  Q,  But  when  you  sent  Coulun  to  do  the  other  work  he  was 
not  then  holding  Hill's  ladder  w»s  he?  A.  No."  'Against 
this  is  the  evidence  of  Gates,  already  referred  to,  who  denied 
that  Oalder  was  a  foreman  or  that  he  bad  any  auithority  more 
than  the  plaintiff  himself  had. 

The  position,  it  seems  to  me,  is  that  there  was  some  evi- 
dence, which  the  trial  judge  brought  to  the  attention  of  the 
jury,  that  pointed  to  the  conclusion  that  Oalder  was,  in  the 
position  of  a  foreman  in  Gates'  absence,  to  whose  orders  the 
plaintiff  was  bound  to  conform  wheyi  he  asked  him  to  finish 
the  painting.  I  do  not  see  how  ijhe  learned  judge  could,  on 
tiie  evidence,  have  withdmwn  that  matter  wholly  from  the 
consideration  of  the  jury,  who  were  entitled  to  disregard 
Gates'  contradiction  if  they  chr«e  to  do  so.  And  it  is  to  be 
assumed,  in  view  of  the  judge's  charge,  that  in  finding  the 
defendants  guilty  of  negligence  they  found  as  a  fact  that 
C-alder  was  in  charge.  There  is  evidence  to  support  such  a 
finding  and  this  court  is  not,  in  my  judgment,  justified  in 
reversing  it. 

Now,  Gates'  jxysition  as  foreman  in  charge  is  not  disputed 
and  when  the  plaintiff  was  recalled,  he  denied  that  Gates 
had  ever  told  him  that  lie  was  not  to  go  upon  the  ladder 
without  some  one  holding  it.  This  the  jury,  no  doubt,  c- 
cepted,  as  they  negatived  contiibutoTy  negligence  on  the  part 
of  the  plaintiff.  All  this  whs  put  exiplicitiy  before  the  jury 
by  the  trial  judge  in  his  charge.  The  jury  felt  and  expressed 
the  opinion  that  sufficient  precautions  had  not  been  taken  to 
secure  the  plaintiff's  safety  when  he  was  working  in  a  dan- 
gerous position.  They  may  have  attributed  the  accideflt 
not  only  to  Calder's  order  to  the  plaintiff  but  to  Gates'  neg- 
lect to  put  the  plaintiff  on  his  guard,  or  to  supply  a  stable 
platform  to  work  on.  The  fact  that  the  plaintiff  is  a 
foreigner,  imperfectly  acquainted  Avith  the  English  lan- 
guage, accentuated  the  necessity  for  greater  care  with  regard 
to  his  safety. 

The  dfonages  were  assessed  in  compliance  with  the  provi- 
sions of  the  Act.  The  questions  suibmitted  by  the  trial  judge 
to  the  jury  "  by  the  wish  of  counsel  for  both  parties  "  are,  in 
form  and  substance,  more  applicable  to  an  action  at  common 
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law  than  under  the  statute.  Mr.  Carter  admits  tliat  the 
platform  upon  which  the  plaintiff  worked  was  dangerous 
unless  the  ladder  was  held.  It  is  arguable  that  though  plaiu- 
tiiTs  counsel  stated  he  was  not  proceeding  at  comnion  iaw^ 
yet  that  this  adonission  went  to  the  question  of  damages  only 
and  does  not  eadude  his  right  to  recover  at  common  law, 
if  that  right  is  sufficiently  established  on  the  pleadings,  evi- 
dence and  the  findings  of  the  jury. 

The  duty  is  imposed  on  every  employer  by  common  law  to 
use  ordinary  care  and  diligence  to  provide  sound  and  safe 
materials  and  appliances  for  his  workmen,  and  a  safe  place 
to  work  in.  "A  master  is  responeible  in  point  of  law,  not 
only  for  a  defect  on  hia  part  in  providing  good  and  sufBoient 
apparatus  but  aleo  for  his  failure  to  see  that  the  apparatus 
is  properly  used.^*  Per  Lord  Watson  in  Smith  v.  Baker, 
[1891]  A.  C.  353.  It  is  well  established  doctrine  that  the 
workmen  must  be  provided  by  the  employer  with  a  reason- 
ably safe  place  in  which  to  work  and  that  duty  cannot  be  got 
rid  of  by  delegating  it  to  others.  I  refer  to  the  judgment 
of  the  Chief  Juetice  of  this  court  in  Wappler  v.  C.  N.  B., 
23  M.  R.  at  p.  671,  a)lso  to  Ainslee  v.  McDougall,  42  S.  C.  R. 
Brooks  V.  Pakkema,  44  S.  C.  R.  412,  and  Lafvendal  v.  Nor- 
thern Foundry  Co.,  22  M.  R.  207. 

Some  objections  were  taken  to  the  judge's  charge:  but, 
read  as  a  whole,  I  cannot  see  how  it  could  have  conveyed  to 
the  jury  any  erroneous  impression  or  unduly  influenced 
them  against  the  defendant.  I  would  not  disturb  the  judg- 
ment and  would  drsmdss  the, appeal. 

Haggart,  J.A.,  concurred  with  Richards  and  Perduk, 
JJ.A.      ' 

Appeal  allowed;  Cameron,  J.A.,  dissenting. 
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MAHITOBA. 

The  Master.  Degembeb  23rd,  1911. 

ANDERSON  v.  FORRESTER. 

Negligence  —  Personal  Injuries  —  Damages  —  Principle  of 

Computation. 

■ 

In  fixing  the  amount  of  compensation  for  injuries  resulting  from 
negligence,  the  plaintiff  should  be  allowed  a  fair  amount  for  being 
deprived  of  tbe  reasonable  prospects  of  improving  his  condition  in 
life  and,  accordingly,  the  fact  that  the  plaintiff  might  have  been 
receiving  larger  wag«6  if  he  had  not  been  injured  should  be  taken 
into  consideration. 

In  ascertaining  the  proper  amount  of  compensation  for  injuries 
caused  by  negligence,  the  jury  should  not  give  punitive  or  vindicative 
damages  or  a  perfect  compensation  for  the  pecuniary  injuiy  but 
should  give  a  fair  compensation,  under  the  circumstances,  for  plain- 
tiff's loss,  taking  into  account  the  accidents  of  life  and  other  matters, 
and  the  fact  tha>t  the  plaintiff  has  not  been  completely  disabled,  if 
such  be  the  case. 

Schwartz  v.  Winnipeg  Electric  Ry,  Co.,  24  W.  L.  R.  5,  applied. 

Hugh  Phillips,  for  pilaiatiff. 

G.  A.  Elliott^  S:.C.,  for  defendant. 

The  Master: — The  defendants  in  this  case  were  held 
liable  for  the  injury  suffered  by  the  plaintiff  when  the  defend- 
ants' building  fell  upon  the  blacksmith  shop  in  which  the 
plaintiff  was  working,  causing  portions  of  the  structure  to 
fall  upon  him,  pinning  him  down  to  the  floor.  The  plain- 
tiff, who  impressed  me  as  a  credible  witness,  stated  that  he 
remained  under  the  debris  of  the  fallen  building  for  a  period 
of  about  twenty  minutes,  when  he  succeeded  in  extricating 
himself  from  underneath  the  timbers  that  had  fallen  upon 
him,  and  walked  unassisted  across  the  street  to  an  hotel  where 
he  received  medical  assistance.  He  was  taken  to  his  home 
and  was  there  confined  to  his  bed  for  three  or. four  weeks, 
during  which  he  was  attended  by  Dr.  Pophan.  After  this  he 
apparently  recovered  sufficiently  to  walk  about  though  the 
evidence  does  not  shew  how  soon  after  the  accident  he  was 
able  to  resume  his  work  as  a  blacksmith. 

I  am  satisfied  from  all  the  evidence,  including  the  plain- 
tiff's own  evidence  and  the  evidence  of  the  physicians  who 
were  called  as  witnesses,  and  the  exhibits  put  in,  consisting  of 
X-Ray  pictures  of  the  lower  portion  of  the  plaintiff's  ffpine, 
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that  that  portion  of  his  spine  was  permanently  injured  as  a 
result  of  the  accident.  Some  od!  the  vertebrae  are,  I 
am  satisfied^  out  of  true  alignment,  and  there  is  an  abnormal 
bony  growth  between  the  fourth  and  fifth  lumber  vertebrae 
caused,  I  believe,  by  the  injury  referred  to.  I  am  also  sat- 
isfied that  the  plaintifiE  has  suffered,  and  still  suffers,  a  cer- 
tain amount  of  disability  in  doing  his  ordinary  work  as  a 
blacksmith,  and  that  such  disability  will  remain  for  the  rest 
of  his  life.  He  states  that  if  he  gets  on  his  knee  to  shoe  a 
horse,  and  presses  any  weight  on  himself,  he  is  not  able  to 
straighten  himself  up  quickly  and  that  if  he  has  a  heavy 
day's  work  and  comes  home  and  sits  down  and  then  gets  up  he 
cannot  straighten  himself  up  again  for  a  while;  that  before 
the  injuiy  he  never  had  a  sore  back,  although  he  has  been 
often  tired;  that  he  cannot  handle  heavy  jobs  as  he  used  to 
do,  and  cannot  work  steady  at  horse  shoeing  in  the  same 
way  that  he  could  before.  He  is  now  in  the  employment 
of  the  city  of  Winnipeg  in  a  blacksmith  shop,  and  although 
he  is  engaged  there  in  horseshoeing,  he  does  not  do  the  whole 
work,  but  does  the  fitting  of  the  shoes  for  the  horses. 

He  says  that  if  he  happens  to  get  a  cold  in  his  back  it 
ties  him  right  up  and  that  before  the  accident  he  believes  his 
back  was  in  first-class  condition.  He  was  32  years  of  age  at 
the  time  of  the  accident^  in  March,  1910.  He  says  that  whilst 
he  can  do  general  blacksmithing  work  to  a  certain  extent,  he 
cannot  take  it  up  as  he  did  before,  because  he  cannot  stand 
the  stooping,  and  he  cannot  handle  the  same  weights  as  he 
could  before. 

He  admits  candidly  that  he  does  not  always  suffer  from 
pain  in  his  back,  but  only  sometimes — if  he  has  had  a  heavy 
day's  work  or  ''  anything  like  that.'^  He  states  that  he  had 
an  offer  of  $5  per  day  to  go  to  Edmonton  to  be  foreman  of 
a  blacksmith  shop,  or  a  horse-shoeing  shop,  but  that  he  felt 
that  he  was  not  competent  to  handle  the  work  and  had  to 
refuse  it.  On  cross-examination,  in  answer  to  the  question, 
"  So  that  you  have  nothing  to  complain  of  so  far  as  incon- 
venience goes  in  the  discharging  of  your  duties  ?^'  he  answered, 
"  Not  to  say  for  the  past  year,  not  particularly.''  But  I  do 
not  think  that  he  should  be  precluded  by  this  fact  from  re- 
covering reasonable  damages,  as  the  probafoilitities  are  that 
he  receives  a  measure  of  consideration  from  his  present  em- 
ployers, and  has  not  been  required  to  do  such  work  as  would 
cause  him  to  suffer  pain. 
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No  evidence  was  given  to  shew  how  the  plaintiff  was  em- 
ployed between  the  date  of  the  accident  and  the  10th  of  April, 
1911,  when  he  started  work  for  the  city  of  Winnipeg,  but 
since  then  his  wages  have  been  gradually  increasing  so  that 
at  the  time  of  the  giving  of  his  evidence  before  me,  he  was  in 
receipt  of  40  cents  per  hour  from  the  city.  .  During  the  period 
from  April  10th,  1911,  until  the  hearing  before  me  he  was 
absent  from  the  city's  employment  for  a  good  many  days 
intermittently,  and  the  cause  of  such  absences  was  not  shewn ; 
but  it  may  have  been  that  the  plaintifiE  was  at  those  times 
suffering  from  a  cold  in  his  back  which  he  said  tied  him 
right  up  whenever  he  had  one. 

Although  the  plaintiff's  present  earnings  are  not  less  but 
morp  per  hour  than  he  was  receiving  at  the  time  of  the  acci- 
dent yet  I  am  satisfied  from  his  evidence  that  if  he  had  not 
been  injured  he  might  now  be  in  receipt  of  larger  wages  than 
he  is  getting,  and  that  he  should  be  allowed  a  fair  amount 
of  compensation  for  being  deprived  of  the  reasonable  pros- 
pects he  had  of  improving  his  condition  in  life. 

It  appears  from  the  evidence  that  he  incurred  doctor's 
bills,  amounting  to  $82,  and  I  suppose  it  must  have  cost  him 
something  in  addition  for  medicine  and  nursing. 

As  I  understand  it,  my  position  in  this  investigation  is 
analogous  to  that  of  a  jury  in  ascertaining  the  proper  amount 
of  compensation  for  such  an  injury  caused  by  the  negligence 
of  the  defendant.  There  should  not  be  any  punitive  or  vin- 
dictive damages,  but  I  should  follow  the  rule  laid  down  in 
Schwartz  v.  Winnipeg  Electric  Railway  Co.,  23  M.  R.  483, 
24  W.  L.  R.  5,  and  take  into  account  the  accidents  of  life 
and  other  matters,  and  that  the  plaintiff  has  not  been  com- 
pletely disabled.  I  should  not  give  the  plaintiff  the  full 
amount  of  a  perfect  compensation  for  the  pecuniary  injury 
he  has  suffered  but  only  what  I  consider,  under  the  circum- 
stances, a  fair  compensation  for  his  loss.  It  is  a  difficult 
task  to  perform  in  the  circumstances  of  this  case,  but  on 
my  finding  of  the  facts,  I  think  that  the  plaintiff  should  be 
awarded  the  sum  of  $1,600. 
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MAHITOBA; 

Galt,  J.  Januaby  2nd,  1915. 

SLOBODIAN  V.  HARRIS. 

Moratorium — Judgment  Registered  after  Slst  July,  1914 — 
Contract  within  Meaning  of  sec,  6  of  Moratorium  Act — 
County  Courts  Act,  sees.  215  and  216. 

A  judgment  registered  after  the  Slst  of  July,  1914,  becomes, 
by  virtae  of  sees.  215  and  216  of  the  County  Courts  <Act,  a  contract 
within  the  meaning  of  sec.  6  of  the  Moratorium  Act,  proriding,  inter 
alia,  that 'nothing  in  the  Act  should  apply  to  proceedings  or  rights 
of  parties  under  any  contract  made  or  entered  into  afiter  the  51st 
day  of  July,  1914. 

An  application  by  the  plaintifiE  for  liberty  to  sell  certain 

.lands,  or  a  competent  part  thereof  to  realize  the  amount 

payable  under  a  judgment  recovered  on  the  24th  June^  1914, 

against  the  defendants  Mike  Harris  and  Mike  Makoski  in 

an  action  in  the  County  Court. 

Gklt,  J.: — The  aflSdavit  in  support  of  the  motion  is 
made  by  a  student  in  the  office  of  the  plaintiff's  solicitor 
and  shews  that  judgment  was  entered  in  the  County  Court 
by  the  plaintiff  on  the  above  date  for  $233.45,  and  neither 
the  said  sum  nor  any  part  thereof  has  been  paid;  that  on 
the  17th  day  of  November,  1914,  execution  was  issued  out 
of  the  County  Court  which  has  been  returned  nulla  bona; 
and  that  on  the  17th  November,  1914,  a  certificate  of  the 
said  judgment  was  registered  in  the  Land  Titles  Office  at 
the  city  of  Winnipeg  against  the  lands  of  the  defendant 
Mike  Makoski.  The  deponent  further  says  that  said  Mike 
Makoski  is  the  registered  owner  in  fee  simple  of  certain 
lands  in  the  Winnipeg  Land  Titles  Office,  describing  the 
same. 

No  one  appeared  for  the  defendants. 

Under  the  provisions  of  the  County  Courts  Act,  sees. 
•  215  and  216,  and  the  King's  Bench  Act,  rules  741  and  742, 
the  plaintiff  is  entitled  to  the  relief  which  he  seeks,  unless 
the  Moratorium  Act  prevents  it. 

In  the  case  of  Ledoux  v.  Cameron,  recently  before  me 
on  appeal,  the  Master  had  refused  to  settle  a  certain  adver- 
tisement f'^r  sale  under  a  County  Court  judgment  registered 
in  the  Land  Titles  Office  shortly  before  the  Moratorium  Act 
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was  passed,  by  reason  of  see.  2  of  the  Act.  In  that  case  I 
lield,  aflBrming  the  Master's  decision,  that  a  registered  judg- 
ment was  an  instrument  charging  land  with  the  payment 
of  money  within  the  meaning  of  sec.  2  of  the  said  Act,  and 
no  proceedings  for  sale  could  be  taken  until*  after  the  lapse 
of  six  months  from  August  1st,  1914. 

In  the  present  case  the  certificate  of  judgment  was  not 
registered  until  the  17th  day  of  November,  1914. 

•  Under  sec.  6  of  the  Moratorium  Act  "  Nothing  in  this 
Act  shall  apply  to  proceedings  or  the  rights  of  the  parties 
under  any  mortgage,  agreement  of  sale,  or  other  contract 
made  or  entered  into  after  the  Slst  day  of  July,  1914.*' 

Can  it  be  said  that  a  registered  judgment  is  a  "con- 
tract "  ? 

Under  sees.  215  and  216  of  the  County  Courts  Act  a 
registered  judgment  binds  and  forms  a  lien  and  charge  on* 
all  the  lands  of  the  judgment  debtor  the  same  as  though 
charged  in  writing  by  the  judgment  debtor  under  his  hand 
and  seal,  with  the  amount  of  the  judgment. 

In  my  opinion  a  registered  judgment,  under  the  provi- 
sions just  mentioned,  becomes  a  contract,  and  the  case  thus 
falls  within  the  exception  provided  for  in  sec.  6  of  the  Mora- 
torium Act.  The  plaintiff,  therefore,  is  entitled  to  the 
relief  he  claims,  together  with  the  costs  of  this  motion. 


ALBERTA. 

CuRRAN,  J.  January  IItii,  1915. 

ROXALD  V.  LILLARD. 

Moratorium — Sec.  2  of  Act — Construction — Inapplicable  to 
Vendor's  Lien  for  whole  of  Purchase  Money  upon  which 
Nothing  has  been  Paid — Abandonment  of  'Land  by  Pur- 
chaser— Effect — Sec.  7  of  Act — Vendor  and  Purchaser — 
Proviso  that  Vendor  upon  Default  of  Purchaser  Might 
Determine  Agreement  of  Sale  by  Notice — By  whom  Right 
to  give  Notice  Exercisable. 

A  sold  lots  10  and  11  to  B,  an  agreement  of  sale  being  executed 
and  delivered.  B  assigned  the  agreement  to  C,  and  the  land  therein 
mentioned  was  conveyed  by  B  to  C.  C  assigned  to  D  his  rights 
under  the  said  agreement  and  asmgnment  and  conveyed  his  interpst 
in  lot  11  only  in  consideration  of  a  cagh  payment,  and  the  assump- 
tion by  P  of  file  balance  owing  to  A  in  respect  of  the  original  pur- 
chase. I>  was  let  into  possession  but  never  paid  anything  in  respect 
of  the  sums  which  ought  to  have  been  paid  by  him.  The  agreement 
between  A  and  B  contained  the  usual  ijroviso  that  the  vendor  upon 
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default  miRht  determine  the  agreement  by  a  30-day  notice.  Held, 
tUat  notice  given  by  C  to  D  had  no  legal  eCfect  ttx)on  D's  rights  as 
a  purchaser  or  in  any  other  respect,  such  a  notice  amounting  to 
nothing  more  than  a  demand  for  payment  of  a  debt. 

Sec.  2  of  the  Moratorium  Act  prohibits  proceedings  for  the  siilc 
of  land  under  any  power  of  sale  contained  in  any  mortgage  of  land, 
agreement  to  purchase  land,  or  in  any  other  instrument  charging 
land  with  the  payment  of  money  or  otherwUe  existing  for  default 
in  payment,  etc.  Held^  that  the  words  "  or  otherwise  existing " 
meant,  at  all  events,  that  the  power  of  sale  so  otherwise  existing 
must  be  a  power  existing  under  some  authority  before  the  pro- 
ceedings are  taken,  and  that  it  does  not  include  the  exercise  of  the 
power  of  the  court  to  enforce  by  sale  of  land  an  equitable  right 
conferred  b.v  law.  Therefore,  a  vendor's  lien  for  the  whole  ai  the 
purchase  price  upon  which  nothing  has  been  paid  is  not  interfered 
with  by  the  Act  and  must  be  given  effect  to  in  the  usual  way. 

A.  Monkman  and  C.  G.  Bamardo,  for  plaintiff. 
P.  C.  Tjocke,  for  defendant. 

CuRRAN,  J.: — The  facts  of  this  case  are  not  disputed. 
In  fact  the  only  questions  between  the  parties  are  as  to  the 
legal  effect  of  the  notice  given  by  the  plaintiff  to  the  de- 
fendant, and  as  to  whether  or  not  the  Moratorium  Act 
applies. 

The  notice  intimates  to  the  defendant  that  if  payment 
of  the  money  demanded  by  it  is  not  made  within  14  days 
from  the  date  of  service,  the  plaintiff  will  proceed  without 
any  consent  or  concurrence  on  the  part  of  the  defendant, 
and  without  any  further  notice  to  him,  to  enter  into  posses- 
sion and  receive  and  take  the  proceeds  of  the  lands  men- 
tioned and  to  sell  and  absolutely  dispose  of  the  land,  either 
by  public  auction  or  private  sale,  etc.,  as  the  plaintiff  may 
deem  proper,  and  to  convey  and  assure  the  same  to  any  pur- 
chaser. This  notice  is  dated  the  20th  August,  1914,  is  signed 
by  the  plaintiff  in  person  and  was  duly  served  upon  the 
defendant. 

It  appeared  that  the  land  in  question — lot  11,  in  block 
4,  Plan  2038  of  the  Winnipeg  Land  Titles  Office— origin- 
ally belonged  to  Seven  Oaks  Land  Company,  by  whom  it  was 
sold  to  one  Emil  A.  Schwab,  together  with  the  adjoining 
lot  10.  An  agreement  to  Schwab  from  this  company  was 
duly  executed  and  delivered.  This  agreement  was,  on  the 
5th  of  June,  1914,  duly  assigned  to  the  plaintiff  and  the 
land  therein  mentioned  conveyed  by  the  assignor  Schwab  to 
the  plaintiff.  By  the  assignment,  dated  17th  July,  1914, 
the  plaintiff  assigned  to  the  defendant  his  rights  under  the 
foregoing  agreement  and  assigned  and  conveyed  to  him  his 
interest  in  lot  11  only  in  consideration  of  the  sum  of  $737.11 
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to  be  paid  in  cash  and  the  assumption  by  the  defendant  of 
$810^  the  moneys  owing  to  the  Seven  Oaks  Land  Company 
in  respect  of  the  original  piirchase.  This  assignment  was 
duly  executed  and  delivered  by  the  plaintiff  and  defendant, 
but  the  consideration  $737.11  was  not  then  paid  by  the  de- 
fendant and  has  not  since  been  paid. 

The  defendant  was  let  into  possession  and  thereafter 
proceeded  to  erect  a  building  on  the  said  lot,  which  is,  how- 
ever, uncompleted. 

The  defendant  covenanted  with  the  plaintiff  to  assume 
and  pay  the  sum  of  $810  to  the  Seven  Odes  Land  Company, 
and  to  indemnify  the  plaintiff  therefrom;  he  has  not  paid 
this  sum  either  and  so  is  altogether  in  default  in  respect  to 
the  matters  which  ought  to  have  been  performed  by  him. 

The  agreement  from  the  Seven  Oaks  Land  Company  con. 
tained  the  usual  proviso  that  the  vendor  upon  default  might 
determine  the  agreement  by  a  30-day  notice.  No  such  right 
or  privilege  is  reserved  to  the  plaintiff,  so  that  the  notice  in 
question  given  by  the  plaintiff  to  the  defendant  had  no  legal 
force  or  effect  upon  the  defendant's  rights  as  a  purchaser 
or  in  any  other  respect.  Such  notice  could  amount  to  noth- 
ing more  than  any  other  form  of  demand  for  payment  of  a 
debt  due. 

The  plaintiff  has  no  extra-judicial  contract  right  upon 
defendant's  default  to  terminate  the  sale  or  to  enter  into 
possession  of  the  premises.  This  could  only  be  accomplished 
by  resort  to  the  Courts. 

As  admittedly  the  matters  arising  under  this  notice  are 
the  only  ones  apart  from  the  effect  of  the  Moratorium  Act  in 
dispute,  I  hold  that  the  defence  fails,  and  that  the  plaintiff 
is  entitled  to  succeed  unless  the  action  is  one  which  is  pro- 
hibited from  being  brought  at  this  time  by  this  Act. 

It  is  contended  by  the  defendant  that  the  Moratorium 
Act  applies  and  that  no  proceedings  for  the  sale  of  this  land 
can  now  be  taken.  The  plaintiff  contends  that  this  Act  does 
not  apply,  as  a  sale  for  cash  of  the  land  was  contemplated 
and  the  status  was  never  intended  to  apply  to  cases  where  a 
purchaser  gets  a  conveyance  without  paying  over  the  con- 
sideration, and  that,  in  any  event,  as  the  defendant  admits 
abandonment  of  the  land,  the  Act  does  not  apply,  vide,  sec.  7. 

The  assignment  of  agreement  is  absolute  in  form  and 
contains  no  power  of  sale  whatever.  The  recitals  in  it  are 
really  merely  explanatory  of  certain  previous  dealings  with 
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the  land  by  which  the  plaintiff  acquired  a  title.  The  cove- 
nant on  the  defendant's  part  to  pay  the  Seven  Oaks  Land 
Company  $810  and  interest  is  the  only  inchoate  provision  of 
the  assignment.  It  seems  to  me  the  effect  of  the  assignment 
is  just  as  if  the  plaintiff  had  given  the  defendant  a  quit 
claim  deed  of  his  equity  of  redemption  in  the  land  in  which 
deed  there  had  been  inserted  a  covenant  by  the  defendant, 
as  grantee,  to  indemnify  the  grantor  against  an  inciunbrance 
upon  the  land  for  which  the  grantor  was  personally  liable. 

The  right  to  a  vendor's  lien  for  unpaid  purchase  money 
does  not  depend  upon  any  provision  in  a  deed  or  other  in- 
strument, but  upon  an  implied  contract  on  the  part  of  the 
purchaser  to  pay  the  vendor  the  purchase  money  agreed  upon. 
Here  tjiere  is  no  denial  by  the  defendant  of  the  plaintiff's 
asserted  right  to  a  lien;  in  fact  the  defendant  admits  this 
by  his  pleading.  A  vendor's  implied  lien  for  purchase  money 
of  land  is  of  a  purely  equitable  nature  and  has  no  existence 
until  established  by  a  decree  of  a  Court  in  a  particular  case. 
An  equitable  lien  may  be  defined  as  an  equitable  right  con- 
ferred by  law  upon  one  man  to  a  charge  upon  the  real  or 
personal  property  of  another  until  certain  specific  claims  have 
been  satisfied.  It  differs  from  an  equitable  charge  inasmuch 
as  the  latter  is  a  right  founded  on  contract,  whereas  an 
equitable  lien  is  founded  on  the  principle  of  equity  that  he 
who  has  obtained  possession  of  property  under  a  contract  for 
payment  of  its  value  will  not  be  allowed  to  keep  it  without 
payment.  Halsbury,  Vol.  19,  p.  14.  Again,  by  the  same 
author,  a  vendor's  lien  upon  real  estate  is  enforceable  by 
sale,  but  not  until  it  has  been  established  by  a  judgment  of 
the  court  binding  the  persons  affected  by  the  lien.  Again, 
the  vendor  has  the  alternative  right  to  rescind  the  contract 
and  recover  possession  of  the  land ;  but  he  cannot  enforce  it 
by  foreclosure.    Halsbury,  Vol.  19,  p.  27. 

Section  2  of  the  Moratorium  Act  prohibits  proceedings 
for  the  sale  of  any  land  under  any  power  of  sale  contained  in 
any  mortgage  of  land,  agreement  to  purchase  land,  or  in 
any  other  instrument  charging  land  with  the  payment  of 
money  or  otherwise  existing  for  default  in  payment,  etc. 
What  do  the  words  *'  or  otherwise  existing  "  mean  ?    I  think 
they  mean  this,  at  all  events,  that  the  power  of  sale  so  other- 
wise existing  must  be  a  power  existing  under  some  authority 
before  the  proceedings  are  taken,  and  that  it  does  not  include 
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the  exercise  of  the  power  oif  the  court  to  enforce  by  sale  ol* 
land  an  equitable  right  conferred  by  law. 

The  Act  interferes  with  contract  rights  and  is  in  deroga- 
tion of  such  rights.  Its  scope  ought  not  to  be  extended  be- 
yond what  the  wording  of  the  statute  makes  perfectly  clear. 
Unusual  financial  conditions  attributed  mainly  to  the  war  in 
which  our  country  in  common  with  the  Motherland  is  now 
engaged  was  the  reason  for  the  passing  of  such  drastic  legis- 
lation. Its  object  seems  to  have  been  to  protect  men  against 
losing  their  land  upon  which  they  had  given  mortgages  or 
which  they  had  acquired  by  purchase  upon  terms  of  credit 
and  were  unable  to  pay  for  in  consequence  of  temporary  finan- 
cial inability  brought  about  by  war  conditions.  Could  it  be 
said  that  such  a  case  as  the  one  under  consideration^  where 
the  defendant  has  paid  nothing  at  all,  was  in  contemplation 
or  was  intended  to  be  protected  by  this  Act  ?  I  do  not  think 
so.  It  is  true  there  is  only  one  exception  in  sec.  2  from  the 
inhibition,  namely,  liens  under  The  Mechanics'  and  Wage 
Earners'  Lien  Act.  Such  liens  were  expressly  created  by 
statute  for  the  protection  of  certain  classes  of  persons.  Why 
this  exception  was  deemed  necessary  in  the  Act  I  do  not 
know,  unless  the  words  "or  otherwise  existing''  were  in- 
serted with  the  intention  of  extending  the  operation  of  the 
Act  to  every  description  of  lien,  however  arising,  created  or 
declared,  and  hence  to  mechanics'  liens  also.  If  this  be  so 
then,  doubtless^  the  Act  does  prevent  the  enforcement  of  a 
vendor's  lien  for  unpaid  purchase  money.  I  do  not  hold 
this  view  or  so  construe  the  Act,  and  I  think  that  the  en- 
forcement of  a  vendor's  lien  arising  as  in  this  case  for  the 
whole  of  the  purchase  price,  nothing  whatever  having  been 
paid,  is  not  interfered  with  by  the  Act,  and  must  be  given 
effect  to  in  the  usual  way. 

I  do  not  wish  to  be  taken  as  holding  that  this  would  be 
the  result  where  part  of  the  purchase  price  had  actually 
been  paid  by  a  defendant,  but  I  merely  lay  down  the  proposi- 
tion that  in  the  present  case,  where  nothing  at  all  has  beeu 
paid,  the  Act  should  not  and  does  not  apply  to  prevent  the 
plaintiff  from  obtaining  redress. 

Again,  under  sec.  7,  where  there  has  been  an  abandon; 
ment  of  the  land  by  the  purchaser,  the  Act  does  not  apply. 
Abandonment  has  not  been  alleged  by  the  plaintiff  in  his 
statement  of  claim,  but  the  contrary,  for  he  asserts  that  the 
defendant  is  still  in    possession.     Doubtless    the    plaintiff 
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thought  that  the  defendant  was  in  possession  when  he  issuefl 
his  statement  of  claim.  However^  the  defendant  in  clause 
3  of  his  statement  of  defence  alleges  that  the  plaintiff  can- 
celled the  agreement,  retook  possession  of  the  land  and  there- 
after dealt  with  it  as  his  own.  Upon  this  admission  I  think 
I  am  quite  justified  in  holding  that  there  has  been  an  aban- 
donment, and  on  this  ground  exclude  the  operation  of  the 
statute.  The  plaintiff  also  asks  for  a  declaration  that  his 
lien  extends  to  the  sum  of  $810  and  interest  which  the  de- 
fendant covenanted  to  pay  the  Seven  Oaks  Land  Comipany 
but  did  not  pay  when  due  and  has  not  since  paid.  The  liabil- 
ity of  the  defendant  i^pon  this  covenant  is  not  disputed. 
In  fact  the  defendant  expressly  admits  it,  &nd  also  his  default. 
This  $810  is  principal  money  payable  under  the  Schwab 
agreement  to  the  Seven  Oaks  Land  Conrpany,  but  so  far  as 
the  transaction  between  the  plaintiff  and  the  defendant  is 
concerned,  it  really  formed  part  of  the  consideration  for  the 
sale.  The  right  of  lien  undoubtedly  extends  to  this  sum  also, 
and  I  so  hold.  As  to  the  wage  item  there  was  only  a  matter 
of  $10  in  dispute  and  the  plaintiff  is  entitled  to  judgment 
against  the  defendant  for  $42.90  in  this  respect. 

There  will  be  judgment,  therefore,  declaring  the  plaintiff 
entitled  to  a  vendor^s  lien  on  the  land  in  question  for  the 
respective  sums  of  $737.11  and  interest  and  $810  and  interest 
as  before  stated,  and  in  default  of  payment  within  six  months 
of  these  sums,  to  a  sale  of  the  land  under  the  direction  of 
this  Court,  to  realize  these  amounts,  and  to  judgment  for 
any  deficiency  arising  upon  such  sale  in  respect  of  the  said 
sum  of  $737.11  and  interest  only  and  the  costs  of  suit.  As 
the  plaintiff  admits  he  has  not  paid  the  sum  of  $810  and 
interest  due  the  Seven  Oaks  Land  Company,  he  will  not  be 
entitled  to  have  this  sum  taken  into  account  in  computing 
any  possible  deficiency  arising  upon  a  sale. 

In  the  alternative,  if  the  plaintiff  desires,  he  may  have 
judgment  rescinding  the  sale  and  if  necessary  for  possession 
of  the  land. 

There  will  also  be  personal  judgment  for  the  plaintiff 
against  the  defendant  for  the  sums  of  $737.11  with  interest 
from  the  date  of  Exhibit  2,  and  for  $42.90,  the  amount  of 
wages  due  the  plaintiff.  The  plaintiff  is  of  course  entitled 
to  his  costs  of  suit. 
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AIBEETA. 

January  26th,  1915. 
supreme  court — appellate  division. 

REX.  V.  MoCLAIN. 

Criminal  Law — Depositions — Trivial  Defects  in  Form  of — 
Charge  Preferred  by  Attomey-Oeneral  under  sec.  87SA 
of  Code — Evidence^ — Admissibility — Preswmption  arising 
from  Recent  Possession  of  Stolen  Property — Direct  Evi- 
dence of  the  Theft — Evidence  of  Accomplice  before  Sen- 
tence against  Principal  Offender  —  Witness  not  Called 
at  Preliminary  Hearing  and  whose  Name  not  Endorsed 
upon  Charge  —  When  Competent  to  give  Evidence  at 
Trial. 

Where  there  were  some  slight  defects  in  the  form  in  which  a 
magistrate  had  returned  depositions  to  the  proper  conrt,  it  was  KM, 
that  the  said  defects  could  not  be  set  up  as  a  ground  for  quashing 
a  charge  preferred  by  an  agent  of  the  Attorney-General  under  qieic. 
873A  of  the  Criminal  Code. 

The*  application  of  the  presumption  arising  out  of  recent  pos- 
session of  stolen  property  is  not  excluded  by  the  existence  of  dir^ 
evidence. 

A  confessed  accomplice  upon  whom  sentence  has  not  been  passt^ 
may  be  called  as  a  witness,  if  otherwise  competent,  against  the 
principal    offender. 

An  agent  of  the  Attorney-General  who  prefers  a  charge  under 
sec.  873A  may  call  witnesses  at  the  trial  on  behalf  of  the  Crown 
who  were  not  called  at  the  preliminary  hearing  and  whose  namfs 
were   not   endorsed   upon    the   charge. 

Case  reserved  for  the  opinion  of  the  Appellate  Division 
by  McCarthy,  J. 

James  Short,  K.C.,  for  the  Crown. 
P.  W.  GriflSths,  for  the  accused. 

The  court  consisted  of  Stuart,  Scott,  Beck,  and  Walsh, 
JJ. 

Stuart,  J. : — The  accused  was  charged  jointly  with  one 
Mathews,  with  the  offence  of  having  stolen  a  horse  and  mare, 
the  property  of  one  Brink,  on  July  Ist,  1914.  The  charge 
was  in  the  usual  form  and  was  signed  by  James  Short  as 
agent  of  the  Attorney-General, 

When  the  charge  was  read  to  the  accused  McClain  pleaded 
not  guilty  and  Mathews  pleaded  guilty.     The  learned  trial 
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judge  reserved  sentence  U'pon  Mathews.  Afterwards,  but 
before  sentence  was  passed  upon  Mathews,  the  trial  of  Mc- 
Clain  was  proceeded  with  and  he  elected  to  be  tried  without 
a  jury. 

The  trial  judge  convicted  McClain.  The  chief  evidence 
against  him  was  that  of  his  accomplice  Mathews  who  had 
pleaded  guilty  but  was  awaiting  sentence. 

At  the  opening  of  the  trial  counsel  for  McClain  applied 
to  quash  the  charge  or  indictment  on  the  ground  that  there 
were  no  proper  depositions  as  required  by  sec.  682  of  the 
Code.  This  objection  was  reserved  but  ultimately  overruled 
by  the  trial  judge.  When  Mathews  was  called  to  give  evi- 
dence on  behalf  of  the  Crown,  and  before  he  was  sworn,  the 
following  discussion  took  place : — 

"Mr.  Griffiths:  I  wish  to  invite  your  Lordship's  atten- 
tion to  the  fact  that  the  next  witness  Mathews  has  pleaded 
^ilty  to  this  same  charge  but  'has  not  yet  been  sentenced. 
For  this  reason  I  wish  to  raise  objection  to  the  receipt  of  the 
evidence  of  Mathews  until  after  he  has  been  sentenced.'^ 

(Point  argued  by  bqth  Mr.  Griffiths  and  Mr.  Short.) 

The  Court :  "  In  view  of  these  authorities  Mr.  Short  do 
YOU  still  tender  the  evidence  of  the  witness  Mathews?" 

Mr.  Short :  "  Yes,  my  lord.'' 

The  Court:  "Well,  the  responsibility  is  upon  you.  I 
will  admit  the  evidence  subject  to  Mr.  Griffiths'  objection." 

Mathews  then  gave  evidence  and  other  evidence  was  ad- 
duced  by  the  Crown  which  was  intended  to  corroborate  the 
story  of  Mathews. 

At  the  close  of  the  prosecution  counsel  for  the  accused 
lenewed  his  former  objections  which  were  all  overruled.  In 
reference  to  the  testimony  of  Mathews  the  learned  trial 
judge  said : — "  The  cases  cited  by  counsel  for  the  accused  I 
find  do  not  determine  the  point.  Cockbum,  C.J.,  determined 
it  was  a  very  bad  practice  this  holding  out  an  inducement 
to  the  witness  to  give  evidence  in  favour  of  the  Crown  in 
the  anticipation  that  the  Crown  would  be  lenient  with  him 
when  moving  for  sentence  in  his  case.  Had  there  been  a 
jury  in  this  case  I  would  have  been  inclined  to  sustain  the 
objection,  but  as  there  is  no  jury  and  as  the  cases  cited  by 
the  counsel  for  the  accused  do  not  decide  this,  I  take  it  upon 
myself  to  permit  that  evidence  to  go  in,  exercising  my  own 
judgment  as  to  what  weight  I  should  give  to  the  evidence 
of  Mathews  under  the  circumstances." 
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PJvidence  for  the  defence  was  then  given  and  the  accused 
was  convicted  and 'sentenced  to  three  years  in  the  peniten- 
tiary. 

Upon  the  application  of  counsel  for  the  accused  the 
learned  trial  judge  reserved  a  case  for  the  opinion  of  this 
court  upon  the  following  questions: — 

"  1.  Should  the  indictment  or  charge  have  been  quashed? 

^'  2.  Does  the  evidence  disclose  sufikient  corroboration  of 
the  evidence  of  Mathews  ? 

^'  3.  Can  the  presumption  arising  out  of  recent  posses- 
sion of  stolen  property  have  any  bearing  on  the  case  when 
the  Crown  attempted  to  make  out  its  case  by  direct  evidence  ? 

^'4.  Was  I  right  in  so  remanding  Mathews  for  sentence 
and  permitting  him  to  testify  against  McClain  before  im- 
posing sentence. 

"6.  Was  I  right  in  permitting  the  Crown  to  call  wit- 
nesses who  were  not  called  at  the  preliminary  hearing  or 
whose  names  were  not  endorsed  upon  the  charge? 

"  6.  Upon  the  above  grounds  or  any  of  them  should  the 
conviction  be  quashed  ?  '* 

I  think  the  first  question  should  be  answered  in  the  nega- 
tive. In  the  case  reserved  it  is  stated  that  ''  it  was  admitted 
by  the  Crown  prosecutor  that  the  charge  was  not  ordered  by 
a  judge  or  agent  of  the  Attorney-General  and  that  objection 
to  the  same  was  taken  before  election  or  plea."  In  view  of 
the  undoubted  fact  that  Mr.  Short  did  in  fact  sign  a  charge 
in  the  usual  way  a  copy  of  which  is  in  the  case  submitted 
and  the  actual  original  of  which  was  shewn  to  us  as  part  of 
the  documents  on  file,  there  can  be  no  doubt  that  there  was 
some  misapprehension  when  the  case  was  prepared  with  the 
statement  of  admission  above  cited  inserted  in  it.  It  is  clear 
that  what  was  intended  was  that  there  was  no  order  of  a 
judge  directing  the  charge  to  be  laid  and  no  special  direction 
or  order  by  the  Attorney-General. 

The  contention  made  by  counsel  for  the  accused  was  that 
owing  to  certain  alleged  defects  in  the  depositions  taken 
upon  the  preliminary  enquiry  the  case  should  be  treated  upon 
the  footing  that  there  were  no  depositions  and  no  preliminary- 
enquiry  at  all  and  that  therefore  in  the  absence  of  such  a 
proper  preliminary  hearing  the  agent  of  the  Attorney-Gen- 
eral had  no  power  under  sec.  873A  of  the  Criminal  Code  to 
prefer  any  charge  against  the  accused.  If  the  premises  of 
the  learned  counsel  were  correct  it  would  be  necessary  for 
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US  to  consider  one  of  the  questions  raised  in  the  cases  In  re 
Criminal  Code,  16  Can.  C.  C.  459,  and  in  Bex  v.  DuflE  (No. 
2),  15  C.  C.  C.  454.  In  my  opinion,  however,  it  is  not 
necessary  to  consider  that  important  question  because  it  seems 
clear  that  there  was  a  proper  preliminary  enquiry  and  proper 
depositions.  The  only  criticism  made  of  the  form  in  which 
the  depositions  appear  was  that  there  did  not  appear  any 
separate  caption  to  the  page  upon  which  the  evidence  com- 
menced. There  is  first  a  document  headed  '^  Statement  of 
the  accused  ^'  which  sets  forth  the  charge  against  the  accused, 
the  date  of  the  hearing,  the  fact  that  the  charge  was  read  to 
the  accused,  that  the  statutory  warning  was  given,  and  that 
the  accused  made  no  statement.  This  document  is  signed 
by  the  Justice  of  the  Peace  and  then  follows,  physically 
attached  to  the  first  document  by  a  pin,  six  pages  of  foolscap 
upon  which  what  purports  to  be  the  evidence  of  the  witness 
called  is  written  down  in  pen  and  ink  and  each  page  pur- 
ports to  be  signed  by  the  witness  and  by  the  same  Justice  of 
the  Peace  who  signed  the  first  document.  A  perusal  of  this 
evidence  shews  that  the  witnesses  were  referring  to  the  charge 
referred  to  in  the  first  document. 

There  is  also  before  us  the  information  and  complaint 
not  attached  to  the  other  documents  but  plainly  referring  to 
the  same  charge.  It  is  true  there  is  no  record  of  the  com- 
mittal for  trial  but  in  my  opinion  there  is  sufficient  to  shew 
that  the  accused  did  in  fact  have  the  advantage  of  a  pre- 
liminary enquiry.  Inasmuch,  therefore,  as  it  is  only  upon 
the  ground  that  an  agent  of  the  Attorney-General  cannot 
prefer  a  charge  without. there  having  been  a  preliminary 
enquiry  that  the  contention  is  made  that  the  charge  should 
have  been  quashed,  I  do  not  think  that  some  slight  defects 
in  the  form  in  which  the  magistrate  returned  the  depositions 
to  the  proper  court  can  be  taken  advantage  of  to  uphold  such 
an  argument. 

With  regard  to  the  second  question  I  em  of  opinion  that 
it  does  not  raise  any  point  of  law  at  all  and  that  no  question 
is  properly  reserved  for  our  opinion.  This  court  has  already 
decided  in  Rex  v.  Bechtel  that  a  jury  not  only  may,  but 
ought  to,  be  told  that,  while  they  ought  not  to  convict  on 
the  uncorroborated  testimony  of  an  accomplice,  they  are 
strictly  in  law  at  liberty  to  do  so  if  they  see  fit.  Where 
corroborative  evidence  is  required  by  the  Code  it  is  the  duty 
of  the  trial  judge  to  instruct  the  jury  as  to  what  part  of  the 
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evidence^  if  any^  bears  that  character^  and  if  he  mis-inBtructs 
them^  there  is  no  doubt  the  matter  can  be  reviewed  on  a  re- 
served case.  And  so  also  where  there  is  no  jury^  if  the  judge 
has  obviously  treated  as  corroborative  evidence  something 
which  is  not  such  within  the  meaning  of  the  Code  it  would 
probably  be  fatal  to  the  conviction.  But  in  the  present  in- 
stance corroborative  evidence  was  not  strictly  necessary  at 
all.  The  learned  trial  judge  indicated  when  convicting  the 
accused  that  he  considered  certain  things  corroborative  of 
the  evidence  of  Mathers  the  accomplice.  Whether  those 
things  would  or  would  not  have  come  within  the  meaning  of 
the  ^term  corroborative'  evidence  had  such  evidence  been 
required  by  law  might  have  been  in  such  a  case  a  legitimate 
matter  for  argument;  but  I  am  unable  to  see  how,  when  the 
trial  judge  was  acting  entirely  as  a  jury  and  could  not  be  said 
to  have  been  directing  himself  upon  a  matter  of  law  at  all, 
it  can  be  open  to  this  Court  to  question  the  propriety  of  his 
views  on  the  matter.  The  second  question  therefor  should 
not  in  my  opinion  be  answered  otherwise  than  by  saying  that 
it  does  not  raise  a  point  of  law  which  can  be  reserved. 

The  third  question  should  in  my  opinion  be  answered  in 
the  affirmative.  The  Crown  is  entitled  to  make  out  its  case 
both  by  asking  the  court  to  apply  the  principle  of  recent 
possession  and  by  other  more  direct  evidence  of  the  theft. 
There  is  no  reason,  that  I  can  discern,  why  both  means 
should  not  be  adopted  at  the  same  time.  No  authority  was 
quoted  for  the  opposite  view  and  the  matter  appears  to  me 
to  be  too  plain  for  argument. 

The  fourth  question,  treating  it  as  a  pure  matter  of  law, 
should  I  think  also  be  answered  in  the  affirmative.  By  thid 
I  mean  that  it  does  not  appear  to  me  that  any  error  in  law 
was  committed  by  the  learned  trial  judge  in  hearing  the 
evidence  of  the  confessed  accomplice  Mathews  before  sen- 
tence had  been  passed  upon  him.  The  simple  question  in- 
volved seems  to  be  this :  Wa«  he  at  the  time  he  was  called  by 
the  Crown  a  competent  or  an  incompetent  witness?  No 
serious  attempt  was  made  to  shew  that  he  was  not  a  com- 
petent witness.  It  is  clear  that  he  was,  and  being  so,  the 
Crown  had  a  right  to  call  him.  The  observations  of  Cock- 
bum,  CJT.,  in  Winsor  v.  Begina,  L.  B.  1  Q.  B.  289,  as 
explained  by  him  in  Reg.  v.  Payne,  L.  B,  1  Cr.  Cases  364, 
were  only  directed  to  the  question  of  convenience  and  fair- 
ness.   It  is  obvious  that  in  such  a  matter  it  must  be  left  to 
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the  discretion  of  the  presiding  judge  to  decide  what  in  each 
particular  case  is  the  fairest  and  most  convenient  course  to 
pursue.  The  learned  trial  judge  here  did  indeed  say  that 
had  there  been  a  jury  he  would  have  been  inclined  to  take 
a  different  course.  It  was  argued  that  this  amounted  to  au 
exercise  of  his  disretion  against  the  propriety  of  admitting 
the  evidence  of  Mathews  and  yet  he  in  fact  admitted  it  and 
acted  upon  it.  In  my  opinion  what  he  said  amounted  to 
nothing  more  than  saying  that  in  other  circumstances,  viz. ; 
if  there  had  been  a  jury,  he  might  have  guided  the  course 
of  the  trial,  either  by  adjournment  or  by  an  immediate  pass- 
ing of  sentence  upon  Mathews  before  be  testified,  in  a  dif- 
ferent way  from  that  he  thought  fit  to  adopt  when  sitting 
alone.  Before  passing  sentence  upon  Mathews  he  felt  the 
need  of  learning  more  about  the  case  and  this  he  expected 
to  do  upon  the  trial  of  McClain.  He  no  doubt  felt,  and  quite 
properly,  that  he  could  make  all  due  allowance  for  the  posi- 
tion in  which  Mathews  stood  when  he  came  to  weigh  that 
person's  testimony.  While  therefore  there  may  be  circum- 
stances in  which  the  presiding  judge  ought  to  regard  the 
views  of  Cockbum,  C.J.,  in  Winsor  v.  Begina  as  a  proper 
guide  it  is  impossible  to  say  that  there  is  any  fixed  rule  of 
law  applicable  to  the  matter  which  must  be  followed  in  all 
cases. 

Question  five  should  be  answered  in  the  affirmative.  Sec- 
tion 876  of  the  Code  says  that  "  the  name  of  every  witness 
examined  or  intended  to  be  examined  shall  be  endorsed  on 
the  bill  of  indictment;  and  the  foreman  of  the  grand  jury 
or  any  member  of  the  grand  jury  so  acting  for  him  shall 
write  his  initials  against  the  name  of  each  witness  sworn 
by  him  and  examined  touching  such  bill  of  indictment/' 
This  section  is  one  of  five  sections,  874  to  878  inclusive,  which 
are  under  the  caption  "  proceedings  'before  the  grand  juiy ." 
It  is  true  that  by  sec.  2  (16)  of  the  Code,  being  the  inter- 
pretation section,  the  word  "indictment"  includes  "any 
formal  charge  under  873A  "  but  this  is  subject  to  the  quali- 
fication at  the  beginning  of  the  main  section  876  "  unless  the 
context  otherwise  requires."  In  my  opinion  it  is  obvious  that 
owing  to  the  context  it  is  not  poseible  to  treat  sec.  876  as 
applying  to  a  charge  under  873A  signed  by  the  agent  of  the 
Attorney-General.  It  is  clear  that  the  words  "  every  witness 
examined  or  intended  to  be  examined  "  refer  to  the  examina- 
tion before  the  grand  jury,  not  to  examintttion  at  the  trial 
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before  the  petty  jury.  The  agent  of  the  Attorney-General 
who  signs  a  charge  under  sec.  8  73 A  does  not  examine  wit- 
nesses like  a  grand  jury.  Very  frequently  I  have  seen 
attempts  made  to  press  the  analogy  between  the  agent  of  the 
Attorney-General  in  Alberta  and  Saskatchewan  and  the 
grand  jury  in  other  'provinces,  but  it  is  clearly  impossible 
to  extend  the  annlogy  so  far  as  to  make  sec.  876  applicable 
in  Alberta.  By  its  very  terms  the  section  is  incapable  of  ap- 
plication. 

As  a  measure  of  fairness  and  justice  the  Crown  ought  to 
furnish  to  the  accused  in  some  form  the  names  of  the  wit- 
nesses intended  to  be  called  in  chief  to  support  of  the  Crown's 
case.  As  a  general  rule  this  information  is  sufficiently  given 
by  the  depositions  taken  on  the  preliminary  hearing.  Any 
witness  there  examined  should  be  made  available  to  the  de- 
fence if  the  Crown  does  not  intend  to  call  him  unless  his 
evidence  is  unquestionably  immaterial.  And  the  name  of 
any  additional  witness  not  examined  at  the  preliminary 
which  the  Crown  proposes  to  call  in  chief  ought  as  a  matter 
of  fairness  at  a  reasonable  early  period,  at  any  rate  if  asked 
for,  to  be  made  known  to  the  accused.  But  there  is  no  law 
laying  down  any  definite  rule  in  this  matter  which  must  be 
left  to  the  presiding  judge  to  deal  with  in  such  a  way  as  to 
give  all  necessary  protection  to  the  accused  and  to  give  him 
a  fair  opportunity  to  defend  himself  against  the  charge.  See 
Rex  v.  Gleenslade,  11  Coxi  413,  note. 

The  result  is  that  the  conviction  is  affirmed. 

Scott,  Beck,  and  Walsit,  JJ.,  concurred. 

Conviciion   affirmed. 


ALBESTA. 

Harvey,  C.J.  Jaxuary  26th,  1915.  | 

CHAMBERS. 

I 

McQUAII)  V.  PRUDENTIAL  TRUST  CO. 

Practice — Evidence — Commission — Hide   SOS.  , 

Wlippe  a  party  m«kos  nn  application  under  r.  305  for  an  order  I 

to  have  the  evidence  of  himself  or  those  under  his  control  taken  on  ' 

coramission,  the  Miaster  fihould  not  make  an  order  until  the  said 
party  discloses  such  facts  as  would  satisfy  him  that  it  was  "  neces- 
sary for  the  punK>se8  of  justice/'  and  leave  should  he  j?iven  to  both 
parties  to  file  affidavits  as  on  ordinary  motions. 

Park  V.  Fidhneider   (1912).  5  A.  L.  R.  423,  referred  to. 


1915 J  MQl  Ain  r.  PRIDESTIAL  TRIHT  CO.  395 

An  appeal  from  the  order  of  the  Master  giving  direc- 
tions to  have  tlie  evidence  of  some  of  the  officers  of  defend- 
ant company  taken  on  commission. 

A.  U.  G.  Bury,  for  plaintiff,  appellauit. 
S.  W.  Field,  for  defendant,  res,pondent. 

Harvey,  C\J.  : — On  motion  for  directions  the  defendant, 
whose  head  office  is  in  Montreal,  asked  to  have  the  evidence 
of  some  of  its  officers  there  taken  on  commission.  The  plain- 
tiff objected,  and  there  was  no  material  before  the  Master  to 
shew  the  necessity  for  the  order  asked  for.  The  Master  made 
the  order,  but  (provided  that  the  evidence  so  taken  should  not 
be  read  at  the  trial  without  leave  of  a  judge. 

It  is  true  that  the  plaintiff  is  furnished  some  protection 
by  this  proviso  but  I  think  he  should  not  be  called  on  to 
meet  an  examination  at  an  outside  place  until  some  reason- 
able ground  of  necessity  is  shewn. 

Rule  395  provides  that  evidence  for  use  at  trial  may  be 
taken  by  commission  "  When  it  appears  necessary  for  the  pur- 
poses of  justice ''  while  Bule  225  provides  that  no  affidavit 
shall  be  used  on  a  motion  for  directions  except  by  le«[ve. 

There  is  no  doubt  that  in  a  great  many  oases  directions 
even  for  commission  can  be  given  without  any  objection  and 
therefore  without  the  necessity  of  any  affidavit  and  it  is  quite 
evident  that  where  the  witness  to  be  examined  is  one  over 
whom  the  party  has  no  control  counsel  might  offer  no  objec- 
tion w^hile  he  might  objei^t  when  the  application  is  to  take 
the  evidence  of  a  party  or  its  employees. 

The  case  of  Park  v.  Schneider  (1912),  5  A.  L.  R.  423, 
and  the  authorities  therein  cited  clearly  establish  the  need  to 
make  out  a  strong  case  to  enable  a  party  to  give  the  evidence 
of  himself  or  those  under  his  control  when  the  opposite  party 
has  ground  for  requiring  their  presence  in  court. 

It  does  not  appear  from  the  report,  but  it  is  a  fact  that 
in  that  case  the  order  which  was  made  by  me  authorizing  aa 
examination  of  the  plaintiff  for  discovery  with  leave  to  the 
plaintiff  to  use  such  examination  at  the  trial  by  leave  of  the 
trial  judge  was  the  best  order  the  plaintiff  could  get  on  a 
second  application  for  a  commission,  the  first  having  been 
refused. 

Before  a  proper  discretion  can  be  exercised  the  circum- 
stances of  the  case  must  be  disclosed  and  T  am  of  opinion 
that  the  Master  should  have  declined  to  make  the  order  asked 
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for  until  the  defendant  disclosed  such  facts  as  would  satisfy 
him  that  it  was  "  necessary  for  the  purposes  of  justice  ^'  giv- 
ing leave  to  both  parties  to  file  afiSdavits  as  on  an  ordinary 
motion.  I  will,  therefore,  allow  the  appeal  but  as  it  is  a 
comparatively  new  point  of  practice  the  costs  will  be  costs  in 
the  cause. 

Appeal  allowed. 


ALBERTA. 

Beck,  J.  January  23rd,  191.'>. 

REX  V.  TALLY  (2  Cases). 

Criminal  Law — Reswearing  of  Information  after  Amend- 
ment— Jurisdiction  of  Justice  of  Peace  —  Territorial  -  - 
Hearing  and  Conviction — Implied  Request  from  Justice, 
taking  Information — Justices  of  the  Peace  Act,  1906,  sec. 
IS — Amending  Act,  1907,  sec,  5 — Common  Assault — Per- 
sons Charged  Separately  hut  Tried  Together  —  Offences 
Forming  Part  of  same  Occurrence — Evidence  Identical — 
No  Objections  made  at  Hearing — Adjournment  to  Obtain 
Counsel — Refusal  of — Bona  Fide  Exercise  of  Discretion. 

It  18  not  necessary  to  reswear  an  information  after  an  amend- 
ment, if  the  said  amendment  only  gives  greater  particularity  or  cer- 
tainty to  the  charge  and  does  not  create  a  new  charge,  l.e.,  a  charge 
of  A  different  kind  of  offence  or  of  a  similar  offence  at  a  time  oil 
place  materially   different  from  that  first  alleged. 

Where  an  accused  person  has  the  right  to  insist  upon  an  infor- 
mation being  resworn  and  does  not  avail  bhnself  of  the  right  ho 
thereA)y  waives  the  irregularity. 

Rex  V.  Letcis,  6  C.  O.  C.  499,  referred  to. 

There  is  no  law,  statute  or  otherwise,  requiring  a  charge  to  be 
laid  or  dealt  with  by  the  justice  of  the  peace  nearest  the  place  where 
an  offence  is  committed.  But,  semhle,  where  there  is  a  gross  abuse 
of  authority  by  a  justice  the  court  has  power  to  interfere  and  pre- 
vent the  said  abuse  on  the  ground  that  the  accused  was  prejudiced 
in  his  right  to  **  make  liis  full  answer  and  defence,"  and  that  there- 
fore the  justice  lacked  jurisdiction. 

Rem  V.  Farrell,  15  O.  L.  K.  100.  referred  to. 

An  implied  request  on  the  part  of  a  justice  of  the  peace  before 
whom  an  information  is  laid  is  sufficient  to  confer  jurisdiction  upon 
another  justice  to  try  the  accused  under  sec.  9  of  ch.  5  of  the  Alberta 
Statutes  of  1907,  amending  the  Act  respecting  Police  Magistrates  and 
Justices  of  the  Peace,  Ch.  13  of  the  Alberta  Stotutes  of  1906. 

Rew  V.  Cruik$hank$,  27  W.   L,  R.  759,  followed. 

Where  several  accused .  persons  were  charged  separately  with  the 
offence  of  common  assault,  the  two  assaults  forming  part  of  the  same 
occurrence,  the  evidence  in  each  case  being  identical,  and  no  objec- 
tion having  been  made  at  the  hearing,  it  was  held,  that  the  cfharges 
might  be  tried  together. 
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Unless  it  appears  that  the  refusal  of  a  justice  to  graot  an  ad- 
journment results  in  the  accused  being  prevented  from  having  a  fair 
trial — ^from  making  "his  full  answer  and  defence" — the  bona  fide 
exercise  of  discretion  by  the  justice  cannot  be  reviewed. 

Two  motionfi  to  quash  two  convictions  made  by  a  justice 
of  the  peace^  upon  charges  of  common  assault. 

Popple,  for  the  Crown. 

J.  M.  Macdonald,  for  defendants. 

Beck,  J.: — These  are  two  motions  to  quash  convictions, 
the  proceedings  being — or  being  taken  to  have  been — certi- 
fied to  the  court  in  pursuance  of  the  notices  of  motion  given 
in  pursuance  of  the  new  rules  in  that  behalf. 

A  number  of  objections  are  taken. 

The  first  objection  is  that  the  informations  charge  no 
offenoe. 

The  information  in  one  case  is  a  charge  that  the  defend- 
ant "did  wilfully  run  into  my  hay  rack  and  injured  the 
same  and  did  threaten  me  with  an  axe;''  in  the  other;  "did 
threaten  me  with  a  pitch  fork/' 

Whether  or  not  these  informations  disclose  an  offence 
in  law,  I  think  any  defect  that  may  exist  cannot  affect  the 
validity  of  the  conviction,  and  this  for  two  reasons.  First, 
both  the  informations  were  amended  by  the  addition  of  the 
words  "  contrary  to  sec.  291  of  the  C.  C."  That  section  reads : 
"  Every  one  who  commits  a  common  assault  is  guilty  of  an 
indictable  offence  and  liable,  if  convicted  ...  on  sum- 
mary conviction,  &c." 

This  addition  at  all  events  made  the  intent  and  mean- 
ing of  each  charge  quite  clear  as  a  charge  of  common  assault. 
The  objection  is  taken  that  the  information  was  not  resworn 
after  amendment. 

It  seems  to  me  that  in  no  case  is  it  necessary  to  reswear 
an  information  after  an  amendment,  if  the  amendment  is  of 
snch  a  nature  only  as  that  it  merely  gives  greater  particularity 
or  eertainty  to  the  charge. and  does  not  amount  to  the  laying 
of  a  new  charge,  i.e.,  a  charge  of  a  different  kind  of  offence 
or  of  .a  similar  offence  at  a  time  or  place  materially  different 
from  that  .first  alleged.  .Even  if  the  accused  had  a  right  to 
insist  upon  the  informations  being  resworn,  they  waived  the 
irregularity— rif  such  it  was— by  .refraining  from  taking  the 
objection.   JR.  v.  Lewis,  6  C.  C.  C.  499. 

VOL.  XXX.  w;l.r.  W0.7 — ^27 
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Second,  sec.  724  of  the  Code  which  forms  part  of  Part 
XV.,  "  Summary  Convictions,''  says  that  no  objection  shall 
be  allowed  to  any  information  .  .  .  for  any  alleged  defect 
therein  in  substance  or  in  fonn  or  for  any  variance  between 
such  information    .     .     .     the  evidence,  &c.'' 

So  that  if  the  evidence,  as  it  appears  in  the  depositions, 
establishes  such  facts  as  justified  the  justice  in  convicting  of 
a  common  assault,  and  if  he  did  so  the  wording  of  the  in- 
formations may  be  disregarded.  This  I  think  might  have 
been  said  even  if  the  informations  had  not  been  amended  in- 
asmuch as  they  at  least  indicate,  if  not  allege,  a  common 
assault.  With  the  amendment  it  seems  to  me  no  question 
can  arise. 

Another  objection  is  that  the  charges  should  have  been, 
and  were  not,  laid  and  heard  before  the  nearest  magistrate. 

The  Provincial  Legislation  respecting  police  magistrates 
and  justices  of  the  peace  in  ch.  13  of  1906;  ch.  5,  sec.  9  of 
1907;  ch.  20,  sec.  10  of  1908;  ch.  4,  sec.  8  of  1909. 

Section  2  of  ch.  13  of  1906  says  that  the  lieutenant-Gov- 
emor  in  Council  may  appoint  justices  of  the  peace  for  the 
province,  who  shall  have  jurisdiction  as  such  throughout  the 
same. 

There  is  no  statutory  provision  requiring  a  charge  to  be 
laid  or  dealt  with  by  the  nearest  justice  nor  is  there  any  other 
law  that  I  am  aware  of  requiring  this;  though  I  have  no 
doubt  that  if  it  appeared  that  there  was  gross  abuse  of  the 
authority  of  a  magistrate  by,  for  example,  compelling  the  at- 
tendance of  the  accused  at  a  place  extraordinarily  far  from 
his  home  and  the  place  where  the  offence  was  alleged  to  have 
been  committed,  and  where  all  the  witnesses  resided,  while  a 
competent  and  impartial  justice  was  available  near  the  place 
of  the  alleged  offence,  this  court  would  have  power  to  inter- 
vene and  prevent  the  abuse  of  the  process  of  the  inferior 
court,  on  the  ground  that  the  defendant  was  prejudiced  in 
his  right  to  "make  his  full  answer  and  defence*'  (sec.  715 
Code),  and  that  therefore  the  magistrate  lacked  jurisdiction. 
Rex  v.  Farrell,  15  0.  L.  R.  100. 

The  third  objection  is  that  the  charge  was  not  tried  by 
the  justice  who  took  the  information  and  there  is  no  evidence 
of  a  request  to  the  convicting  justice  to  try  the  case. 

Section  9  of  ch.  6  of  1907,  adds  a  section  to  ch.  13  of 
1906,  as  follows:  ''9a.  Jurisdiction  in  any  particular  case 
shall  exclusively  attach  in  the  first  justice  of  the  peace  or 
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where  more  than  one  justice  is  required/  the  fi^t  justices 
to  the  required  number  duly  authorized  who  has  or  have  pos- 
session and  cognizance  of  the  fact. 

^'  Provided  that  at  the  request  of  any  such  justice  or  at  the 
unanimous  request  of  any  such  justices  where  more  than  one 
justice  is  required  any  other  justice  or  justices  may  take  part 
in  any  case.'' 

The  informations  were  sworn  before  William  Dives,  J.  P. 
The  cases  were  tried  before,  and  the  convictions  made  by, 
William  Macdonald,  J.P. 

The  convictions  are  in  the  usual  form — jthe  form  provided 
by  the  Criminal  Code  Forms  Nos.  31,  32,  83,  *'  Be  it  remem-. 
bered  that  on  the  day  of  in  the  year 

at  A.  B.  is  convicted  before  the  undersigned 
a  justice  of  the  peace  for  the  said  "  (Province). 
^  Neither  these  forms  nor  the  convictions  in  the  present 
cases  shew  the  information  to  have  been  laid  otherwise  than 
before  the  convicting  magistrate.  This,  however,  is  shewn 
by  the  papers  produced  before  me,  namely,  the  informations ; 
but  other  papers  also  produced  namely  recognizances  on  the 
part  of  both  accused  to  keep  the  peace,  bearing  the  same 
date  as  the  convictions  and  alleging  the  same  offences  ap- 
pear to  have  been  taken  at  the  same  place  before  both  Dives 
and  MacDonald  as  justices  of  the  peace.  It  would  appear 
then  that  the  justice  before  whom  the  information  was  laid 
was  present  when  the  justice,  MacDonald,  heard  the  case. 
Furthermore  in  an  affidavit  filed  on  behalf  of  the  defendants 
it  is  said:  "I  further  asked  him''  (MacDonald)  "if  he  had 
any  request  from  the  justice  of  the  peace  who  took  the  in- 
formation, to  try  the  case,  and  he  said  that  he  had  not,  and 
that  it  was  the  fault  of  the  mother  of  the  accused,  as  she 
objected  to  them  being  tried  before  the  justice  of  the  peace 
who  took  the  information."  I  infer  from  this,  that  owing 
to  objection  Justice  Dives  refrained  from  trying  the  case, 
and  thereby  inferentially  consented  and  requested  Justice 
MacDonald  to  try  the  cases.  An  implied  request  is  sufficient. 
Rex  V.  Cruikshanks,  27  W.  L.  B.  759. 

In  The  King  v.  Akers  (No.  3),  16  C.  C.  C.  222,  it  was 
held  that  while  the  conviction  could  not  be  supported  inas- 
much as  it  did  not  appear  on  its  face  that  the  convicting 
magistrates  acted  at  the  request  of  the  police  magistrate  be- 
fore  whom  the  information  was  laid,  there  being  a  statutory 
provision  to  the  effect  that  no  other  justice  should  in  such  case 
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a€t  except  in  case  of  the  illness  or  absence  or  at  the  request 
of  the  police  magistrate,  yet  the  defendant  should  not  be  dis* 
charged  (the  application  was  for  habeas  corpus),  but  the 
conviction  should  be  remitted  to  the  convicting  magistrates 
for  amendment  according  to  the  facts.  This  order  was  made 
in  pursuance  of  a  provision  of  the  Ontario  Liquor  License 
Act,  but  it  seems  clear  that  a  similar  power  exists  under  sec. 
1120  of  the  Criminal  Code.  Being  of  opinion  that  the  convict- 
ing magistrate  was  fully  justified  in  convicting  I  would^  if  I 
was  not  satisfied  that  there  was  not  an  implied  request,  have 
directed  that  the  convictions  be  remitted  to  the  convicting 
magistrate  to  be  amended  by  inserting  in  the  convic- 
tions after  the  word  "  Province "  the  words :  "  acting 
in  this  behalf  at  the  request  of  William  Dives,  a  jus- 
tice of  the  peace,  in  and  for  the  said  Province  before 
whom  the  information  herein  was  laid.''  If  this  be 
according  to  the  fact  instructing  the  convicting  magis- 
trate in  accordance  with  the  decision  of  this  Court  in  JEtex 
V.  Cruikshanks  (supra),  that  an  express  request  is  not  es- 
sential under  the  Act,  but  that  a  request  may  be  implied 
from  the  conduct  of  the  justice  who  received  the  information. 
But  the  convictions  appearing  to  be  valid  on  their  face,  and  I 
myself,  being  satisfied  by  the  extrinsic  evidence  that  there  was 
a  sufficient  request  by  implication,  I  think  the  objection  may 
be  disregarded  in  view  of  sec.  1124.  R.  v.  McGregor,  26 
0.  R.  115,  2  C.  C.  C.  410;  R.  v.  Perrin,  16  0.  R.  446. 

The  next  objection  is  that  the  two  charges,  that  is,  separ- 
ate charges  of  common  assault  against  each  of  the  defendants, 
were  tried  together  without  t}ie  consent  of  the  defendants. 

The  depositions  shew  that  had  the  cases  been  tried  sep- 
arately the  evidence  would  have  been  identical  in  each 
case;  that,  in  other  words,  the  assaults,  charged  separately 
against  each  defendant,  both  took  place,  as  part  of  one  and 
the  same  occurrence.  Under  these  circumstances  no  possible 
injustice  could  be  done  to  either  defendant  and  the  reasoning 
in  the  cases  of  Rex  v.  Fry,  19  Cox.  C.  C.  135,  and  The  King  v. 
Lapointe,  20  C.  C.  C.  98,  leads  to  what  I  think  is  the  proper 
conclusion  that  the  convictions  should  stand  as  against  this 
abjection — at  all  events,  as  it  does  not  appear  that  any  ex- 
ception was  taken  at  the  hearing  to  this  course  being  taken. 

The  next  objection  is  that  the  informations  and  convic- 
tions contain  two  separate  and  distinct  offences. 
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This  objection  is  virtually  dealt  with  under  the  head  of 
the  fiiBt  objection.  In  any  ease  it  is  evident  that  in  each  case 
the  charge  was  treated  as  one  of  common  assault;  and  if 
tills  offence  is  improperly  or  insufficiently  set  forth  in  the 
convictions,  the  objection  on  this  ground  is  ineffective  by 
reason  of  sec.  1124,  inasmuch  as  on  a  perusal  of  the  deposi- 
tions I  am  satisfied  that  an  offence  of  the  nature  described 
in  the  conviction  has  been  committed. 

The  aixtti  objection  is  that  evidence  was  wrongfully  ad- 
mitted by  way  of  a  petition. 

I  do  not  find  that  this  objection  is  established  as  a  fact. 
There  is  such  a  petition,  but  it  is  attached  to  the  recogniz- 
ances to  keep  the  peace.  I  would  presume  that  it  was  used 
by  the  magi^rate — and  I  suppose  improperly — ^in  connection 
with  binding  the  accused  over  to  keep  the  peace;  but  tiiere 
is  nothing  to  shew  that  it  was  used  as  evidence  on  the 
charges  of  assault  or  that  it  influenced  the  magistrate  in  de- 
termining the  question  in  issue  on  the  trial. 

It  is  objected  that  the  evidence  does  not  sustain  the  con- 
viction. Though  the  evidence  for  the  prosecution  is  met 
by  an  alibi  in  each  case,  it,  if  believed  by  the  magistrate, 
certainly  supports  a  conviction  of  both  defendants  for  a 
common  assault. 

It  is  objected,  and  the  fact  is  that  the  conviction  assigns 
no  date  to  the  offence.  This  defect,  however,  can  be  supplied 
from  the  depositions  by  virtue  of  sec.  1124,  already,  re- 
ferred to. 

It  is  objected  that  the  information  was  not  resworn  after 
amendment.  I  have  already  dealt  with  this  when  dealing 
with  the  first  objection. 

It  is  alleged  that  the  defendant,  Ivan  Tally,  asked  for 
an  adjournment  in  order  that  he  might  have  counsel  to 
represent  him. 

The  fact  of  the  request  and  the  magistrate's  explanation 
appear  in  an  affdavit  filed  on  behalf  of  the  defendant  which 
states: 

"I  asked  him^'  (the  magistrate,  "also  why  he  did  not 
grant  the  request  of  the  accused  for  an  adjournment  to 
get  counsel,  and  he  said  it  was  impossible,  as  the  witnesses 
were  there  from  a  long  distance,  and  he  himself  was  going 
away  to  the  country  the  next  day,  and  would  be  absent  some 
considerable  time." 
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The  place  of  trial  was  Morinville,  some  25  or  30  miles 
from  Edmonton^  the  nearest  point  at  which  counsel  could  be 
procured,  if  there  were  none  at  Morinville,  where  if  there  is 
a  practicing  barrister  or  solicitor,  there  is  only  one. 

Unless  it  appears  that  the  refusal  of  a  magistrate  to 
grant  an  adjournment  results  in  the  accused  being  pre- 
vented from  having  a  fair  trial — from  making  "his  full 
answer  and  defence  ^' — ^the  magistrates  bona  fide  exercise  of 
discretion  cannot  be  reviewed.  Without  going  so  far  as  to 
say  that  in  no  case,  however  intricate  and  serious  would  a 
magistrate's  refusal  of  an  adjournment  'for  this  purpose  in- 
duce the  inference  that  the  accused  had  been  deprived  of  a 
fair  trial,  I  think  he  could  not  reasonably  be  considered  to 
have  been  prejudiced  in  such  a  case  as  the  present.  See  King 
V.  Irwing,  14  C.  C.  C.  489. 

I  was  said  the  costs  fixed  were  excessive.  I  cannot  find 
this  substantiated. 

The  motions  should  be  dismissed  with  costs. 

Convictions  affirmed. 


ALBEBTA. 

Habvey,  C.J.  January  26th^  1915. 

CHAMBEB8. 

WALKER  V.  CABD. 

Interest — When  Payable  without  Express  Agreement — Court 
May  Allow  When  it  Seems  Fair  and  Equitable  ta  Allow 
it — Statutes  of  Alberta  190S,  ch.  20,  sec,  1. 

WBere  a  purchaser  agrees  to  pay  interest  on  the  purchase  money 
before  default,  the  court  has  power,  under  sec.  1  of  ch.  20  of  the 
Statutes  of  Alberta^  1908,  to  allow  interest  after  default  when  it 
seems  fair  and  equitable  to  do  so,  at  such  rate  and  at  such  time 
as  it  may  think  right. 

This  is  an  action  against  the  purchaser  of  land  for  the 
balance  of  the  purchase  money.  On  application  for  judg- 
ment before  the  Master  he  gave  the  usual  judgment  for  spe- 
cific  performance   giving  the   defendants   four  months   to 
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redeem  without  giving  any  personal  judgment  against  them^ 
and  allowing  the  plaintiff  no  interest  on  the  purchase  moneys 
after  default  until  the  commencement  of  the  action  after 
which  he  allowed  interest  at  5  per  cent.  This  is  an  appeal 
with  respect  to  interest  only. 

R.  D.  Tighe,  for  plaintiff,  appellant. 
No  one,  contra. 

Harvey,  C.J. : — The  clause  in  the  agreement  reserving 
interest  following  the  covenant  to  pay  the  purchase  price  ^s 
as  follows :  "  Together  with  the  interest  thereon  At  the  rate 
of  8  per  cent,  per  annum  on  the  days  and  times  in  manner 
above  mentioned.^' 

Now,  assuming  that  this  does  not  constitute  an  agree- 
ment to  pay  interest  after  default  clearly  the  purchaser  ought 
to  pay  the  purchase  money  when  due,  both  because  he  has 
promised  to  do  so  and  because  he  has  not  promised  to  com- 
pensate by  payment  of  interest  if  he  fails. 

The  payment  may  therefore  be  quite  aptly  said  to  have 
been  improperly  withheld  ^'  in  the  terms  of  clause  15  of  sec. 
10  of  the  Judicature  Ordinance  as  enacted  by  sec.  1  of  ch. 
20,  of  1908,  which  ie  as  follows: — 

"  15.  In  addition  to  the  cases  in  which  ijiterest  is  by  law 
payable,  or  may  by  law  be  allowed,  the  court  may  in  all  cases 
where  in  the  opinion  of  the  court  the  payment  of  a  just  debt 
has  been  improperly  withheld,  and  it  seems  to  the  court  fair 
and  equitable  that  the  party  in  default  should  make  compen- 
sation by  the  payment  of  interest,  allow  interest  for  such 
time  and  at  such  rate  as  the  court  may  think  right.'' 

In  Toronto  By.  Co.  v.  Ciiy  of  Toronto,  [1905]  A.  C. 
117,  a  case  under  the  Ontario  statute  which  provided  that 
'^interest  shall  be  payable  in  all  cases  in  which  it  is  now 
payable  by  law  or  in  which  it  has  been  usual  for  a  jury  to 
allow  it  '*  it  was  held  '*  that  in  all  cases  where  in  the  opinion 
of  the  court  the  jmyment  of  a  just  debt  has  been  improperly 
withheld  and  it  seems  to  be  fair  and  equitable  that  the  party 
in  default  should  make  compensation  by  payment  of  interest 
it  is  incumbent  upon  the  court  to  allow  interest  for  such  time 
and  at  such  rate  as  the  court  may  think  right.'' 

It  is  apparent  that  the  words  of  our  statute  are  taken 
expressly  from  this  decision,  the  only  difference  being  that 
the  statute  says,  "  the  court  may  allow "  and  the  judgment 
says,  "  it  is  incumbent  for  the  court  to  allow." 
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I  am  of  opinion  that  there  is  no  difference  in  meaning 
in  this  particular  case,  for  even  if  •*  may  "  should  not  be  con- 
strue as  meaning  ^'  shall/'  it  is  apparent  that  it  is  the  court's 
duty  to  do  what  seems  to  it  to  be  fair  and  equitable,  and, 
therefore,  if  it  seems  to  it  to  be  fair  and  equitable  to  allow 
interest  it  ought  to  allow  it,  since  the  power  is  given  it  to  do 
so. 

In  the  present  case  I  can  see  no  equitable  ground  for 
withholding  interest. 

The  plaintiff  has  been  deprived  of  his  money  and  the 
defendants  have  had  the  use  of  it  and  there  is  nothing  to 
shew  that  the  plaintiff  has  had  any  compensation.  As  to  tiie 
rate,  the  parties  agreed  that  8  per  cent,  was  a  fair  rate  before 
default  and  it  ought  to  be  more  rather  than  less  after  since 
the  vendor  might  be  put  to  much  inconvenience  by  not  receiv- 
ing it  when  expected.  Moreover  the  financial  conditions 
which  have  arisen  by  reason  of  the  war  since  the  agreement 
of  the  parties  and  which  have  existed  since  the  default  ren- 
ders 8  per  cent,  a  reasonaibly  low  rate,  i  am  of  opinion, 
therefore,  that  the  plaintiff  ought  to  be  allowed  the  same  rate 
after  default  as  before  and  that  the  defendants  should  onlv 
be  entitled  to  a  conveyance  upon  payment  of  interest  at  that 
rate  until  the  time  of  such  payment. 

The  appeal  will  be  allowed  with  costs  and  the  decree  of 
specific  performance  amended  as  above  indicated. 

Appeal  allowed. 
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BERGSTROM  v.  EDWARDS  et  al. 

Practice — Setting  Aside  of  Judgment — Payment  of  Costs  as 

Condition  Precedent. 

WHere  a  judgment  for  the  plaintiff  is  set  aside  on  con'dition 
that  the  defendant  pay  the  costs  before  the  trial  is  proceeded  with, 
payment  of  the  said  costs  is  a  condition  precedeivt  to  the  trial  and. 
accordingly,  ta  judgment  obtained  by  defendant  dismissing  the  action 
before  the  said  costs  had  been  paid,  through  the  accidental  non- 
appearance of  plaintiff,   should  be  set  aside. 

Appeal  from  the  order  of  the  district  court  judge  dismiss- 
ing an  application  by  plaintiff  to  set  aside  a  judgment  en- 
tered for  defendant. 

The  appeal  was  heard  by  Haultain,  C.J.,  Browx,  and 
Elwood,  JJ. 

T.  P.  Morton,  for  plaintiff,  appellant. 

J.  C.  Martin,  for  defendants,  respondents. 

Brown,  J.: — This  is  a  district  court  action  in  which 
there  is  a  claim  and  counterclaim.  On  May  5th  last,  at  the 
sittings  of  the  district  court  at  Watrous,  judgment  was  given 
in  the  plaintiff's  favour  for  the  amount  of  his  claim  and 
costs.  Owing  apparently  to  some  misunderstanding,  the  de- 
fendants were  not  present  at  the  trial,  nor  were  they  repre- 
sented by  counsel.     Application  was  made  to  have  this  judg- 
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ment  set  aside,  and  on  July  2nd  the  following  order  was 
madje: — 

"  Judgment  herein  will  be  set  aside  on  the  following 
tenns : — 

'*  1.  That  the  defendant  pay  the  costs  of  entering  such 
judgment,  the  costs  of  the  day,  which  I  fix  at  $15,  exclusive 
of  witness  fees;  that  he  pay  the  costs  of  opposing  this  appli- 
cation, iixed  at  $20,  and  that  he  proceed  to  trial  at  the  com- 
ing sittings  of  the  district  court  here;  these  costs  payaible 
within  fifteen  days;  in  the  event  of  the  defendant  not  com- 
plying with  this  order,  this  application  to  be  dismissed." 

On  the  same  day  the  plaintiff's  solicitors  sent  the  de- 
fendants' solicitors  a  statement  of  the  costs  which  they 
claimed  were  payable  under  the  order,  amounting  in  all  to 
$55.35.  These  costs  were  not  taxed,  and  the  correctness  of 
the  statement  is  disputed  by  the  defendants.  There  does  not, 
however,  appear  to  have  been  any  abjection  taken  to  them 
until  July  14th.  The  defendants  are  by  the  order  given  15 
days  within  which  to  pay  the  costs,  and  the  court  at  which 
they  were  ordered  to  proceed  with  the  trial  opened  its  sessions 
on  July  7th,  just  5  days  after  the  order  was  made.  Counsel 
for  both  plaintiff  and  defendants  appeared  at  the  opening 
of  the  court,  and  this  case  was  spoken  to.  There  is  to  some 
extent  a  conflict  in  the  affidavit  material  filed  by  counsel  as 
to  what  took  place  at  that  time.  The  judge  must,  I  think, 
have  accepted  the  defendants'  version  as  correct,  in  view  of 
his  suibsequent  tiction  in  refusing  to  open  up  the  judgment. 
The  judge  himself  would,  at  least  to  some  extent,  know  what 
took  place,  having  presided  at  the  trial.  Assuming,  there- 
fore, as  T  think  this  court  should,  that  the  defendants'  ver- 
sion  is  the  correct  one,  counsel  for  the  plaintiff  asked  that 
this  case  be  placed  on  the  list  among  the  first  cases  to  be  tried. 
This  request  was  opposed  by  counsel  for  the  defendants  on 
the  ground  that  the  defendants  were  not  prepared  for  trial 
at  that  stage.  In  the  result  the  case  appears  to  have  been  set 
down  on  the  list  to  be  tried  on  Julv  10th,  but  was  in  fact 
not  reached  until  the  13th.  On  the  13th  counsel  for  the  de- 
fendants appeared,  but  counsel  for  the  plaintiff  failed  to 
appear,  and  judp^ment  was  given  dismissing  both  the  daira 
and  the  counterclaim  with  costs.  Plaintiff's  counsel  explains 
his  absence  by  saying  that  the  case  was  called  a  day  earlier 
than  he  expected.     The  plaintiff  now  in  his  turn  applies  to 
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the  trial  judge  to  have  this  latter  judgment  set  aside  on  the 
ground,  inter  alia,  that  the  costs  had  not  been  paid  before 
trial  as  ordered.  The  judge  dismissed  the  plaintiff's  appli- 
cation  with  costs,  and  it  is  from  that  order  that  the  plaintiff 
now  appeals  to  this  court. 

Counsel  for  the  defendants  met  the  plaintiff^s  application 
with  the  statement  that  in  view  of  counsel  for  the  plaintiff 
urging  the  early  trial  of  the  action  he  assumed  that  the  pay- 
ment of  the  costs  was  not  being  insisted  on  as  a  condition  pre- 
cedent to  the  trial  because,  as  yet,  the  15  days  within  which 
these  costs  were  to  be  paid  had  not  expired.  4ppai*ently  the 
question  of  payment  or  non-payment  of  the  costs  was  not 
mentioned  to  the  trial  judge  by  either  counsel,  and  he  must 
very  naturally  have  assumed  that  they  were  paid  or  that  pay- 
ment was  waived. 

I  am  of  opinion  that  all  this  trouble  and  unnecessary 
expense  has  been  clearly  brought  aibout  by  needless  misunder- 
standing, of  which  both  sides  have  been  equally  guilty.  I 
think  justice  will  be  done  by  putting  both  parties  where  they 
were  when  the  order  of  July  2nd  was  made.  I  would  set 
aside  the  judgment  of  July  13th,  and  direct  that  the  action 
should  proceed  on  the  basis  of  the  order  of  July  2nd.  The 
costs  referred  to  in  that  order  should  be  taxed  and  paid 
within  15  days  after  taxation;  if  so  paid  the  parties  should 
be  allowed  to  proceed  with  the  trial  of  the  action  as  they  may 
be  advised.  If  the  costs  are  not  so  paid,  the  original  default 
judgment  of  May  5th  should  stand.  Neither  party  should 
have  any  costs  of  any  proceedings  taken  subsequent  to  the 
order  of  July  2nd. 

Elwood,  J. :— On  the  2nd  day  of  July,  1914,  the  district 
wurt  judge  at  Saskatoon  ordered  a  judgment  theretofore 
entered  by  the  plaintiff  against  the  defendants  to  be  set  aside 
on  the  following  terans,  namely,  that  the  defendant  pay  the 
f^sts  of  entering  such  judgment,  the  costs  of  the  day  which 
he  fixed  at  $15,  exclusive  of  witness  fee^;  that  he  pay  the 
costs  of  opposing  the  application  to  set  aside  the  judgment, 
fixed  at  $20 ;  and  that  he  proceed  to  trial  at  the  then  coming 
sittings  Off  the  district  court  at  Saskatoon,  these  costs  pay- 
able within  15  days.  In  the  event  of  the  defendant  not  com- 
plying with  the  said  order,  the  application  to  set  aside  the 
judgment  to  he  dismissed.     On  the  same  day  the  plaintiff's 
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solicitors  wrote  to  the  defendant's  solicitors  enclosing  a 
memorandum  of  the  costs.  To  this  letter  the  defendants' 
solicitors  never  replied  until  the  14th  July,  1914.  The  costs 
mentioned  in  the  letter  of  the  2nd  July,  in  addition  to  the 
above  items  of  $15  and  $20,  were  as  follows:  witnese  fees, 
$7.40;  judgment  and  taxation  of  costs,  $12.96.  The  sittings 
of  the  district  court  next  following  the  2nd  of  July  com- 
menced on  the  7th  of  July,  and  on  the  same  day  the  solici- 
tors for  the  defendant  and  plaintiff  consented  to  have  the 
action  placed  on  the  peremptory  list  to  be  tried  on  the  10th 
of  July,  1914.  The  action  was  apparently  not  reached  on 
the  10th  of  July,  but  on  the  13th  July,  1914,  it  was  reached. 
The  plaintifE  was  not  present  at  the  trial,  and  was  not  repre- 
sented by  counsel,  and  the  district  court  judge  dismissed  the 
plaintiff's  action  with  costs.  None  of  the  costs  mentioned 
in  the  order  of  the  2nd  July,  1914,  have  even  been  paid,  and 
the  letter  of  the  2nd  July,  1914,  distinctly  stated  that  the 
costs  which  must  be  paid  before  the  judgment  could  be  set 
aside  were  as  stated  in  that  letter.  It  was  contended  by  the 
respondents  that  the  appellants,  by  consenting  to  have  the 
action  placed  on  the  list  for  trial  on  the  10th  of  July,  waived 
his  right  to  have  his  costs  paid  as  a  condition  precedent  to 
the  trial,  and  that,  the  sittings  of  the  district  court  having 
been  fixed  for  a  period  within  15  days  of  the  2nd  of  July,  it 
must  have  been  intended  that  payment  of  the  costs  was  not 
a  condition  precedent  to  the  trial.  I  cannot  give  eflfect  to 
either  of  such  contentions.  The  order  of  the  2nd  July  did 
not  set  aside  the  judgment,  but  states  that  the  judgment 
"  will  be  set  aside  on  the  terms  therein  contained  being  com- 
plied with,"  and  provides  that  in  the  event  of  the  defendants 
not  complying  with  the  order  the  application  fee  dismissed. 
Now,  the  only  terms  that  the  defendants  were  to  comply  with 
were  that  they  proceed  to  the  trial  and  pay  the  costs.  So  far 
as  the  proceeding  with  the  trial  is  concerned,  the  trial  could 
not  proceed  until  the  judgment  then  entered  had  been  set 
aside,  and  it  seems  to  me,  therefore,  obvious  that  the  sole 
condition  upon  which  the  judgment  would  be  set  aside  was 
the  payment  of  the  costs.  The  defendants  did  not  pay  these 
costs;  they  never  objected  to  the  amount  of  the  costs  until 
after  they  had  obtained  judgment  dismissing  the  action.  If 
they  had  wished  to  object  to  the  amount  of  the  costs  or  to 
have  the  costs  taxed  they  should  have  notified  the  plaintiflTtf 
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solicitors;  and  not  having  done  that>  and  not  having  paid 
the  costs,  they  were  not  entitled  to  proceed  with  the  trial  of 
the  action. 

In  my  opinion  the  judgment  dismissing  the  plaintiff's 
action  should  be  set  aside  and  the  defendants  should  pay  the 
costs  of  the  application  of  the  plaintiff  to  the  district  court 
judge  to  set  aside  such  judgment  and  of  this  appeal. 

Haultain,  C.J.,  concurred  with  Brown,  J. 

Appeal  allowed. 
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LBOKY  &  CO.  V.  CAKMAN. 
Contract— ^Building  Contract — "  Entire  Contract  " — Waiver. 

A  contract  by  which  a  building  contractor  agrees  to  accept  pay- 
ment for  the  construction  of  a  building  in  monthly  infttalments  coq^- 
poted  according  to  the  amount  of  labour  expended  and  material  u^ed 
plus  10%  of  the  value  thereof  during  the  said  period  is  not  an 
entire  contract  and  the  contractor  may  sue  for  the  instalments  as 
they  accrue  due. 

Where  a  contractor  enters  into  an  entire  contivuit  to  construct 
a  building  upon  a  definite  piece  of  land  and,  after  the  building  is 
(.'ompleted,  it  is  disc6verpd  that  it  encroaches  upon  land  which  is  not 
the  property  of  the  owner  of  the  building,  an  agreement  between  the 
contractor  and  the  owner  that  the  former  would  procure  for  the 
latter  a  transfer  of  the  said  land  creates  a  waiver  of  the  entire 
contract. 

Appeal  from  the  judgment  at  the  trial  in  favour  of  plain- 
tiff in  an  action  on  a  building  contract. 

The  appeal  was  heard  by  Haultain,  C.J.,  Lamont, 
Brown,  and  Elwood,  JJ. 

J.  A.  Allan,  K.C.,  for  defendant,  appellant. 

H.  Y.  MacDonald,  K.C.,  for  plaintiff,  respondent. 

Elwood,  J. : — The  evidence  in  this  case  shews  that  at  the 
time  that  it  was  arranged  between  the  plaintiff  and  the  de- 
fendant that   the  building  in   question   should   be  erected, 
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there  was  no  definite  sum  arrived  at  as  to  the  oo^  of  the 
building.  The  learned  trial  judge  found  that  the  arrange- 
ment was  that  the  plaintiff  should  be  paid  the  cost  of  laibour 
and  material  plu«  10  per  cent.  No  definite  arrangement 
was  arrived  at  as  to  when  the  payment  should  be  made,  but 
the  practice  adopted  was  for  the  plaintiff,  at  the  end  of  each 
month,  to  render  a  statement  of  the  work  and  material  fur- 
nished during  the  month  and  add  thereto  10  per  cent.  No 
objection  was  apparently  made  to  this;  and  on  these  state- 
ments 80  rendered  payments  from  time  to  time  were  made 
by  the  defendant  to  the  plaintiff  aggregating  $32,278.05. 
When  the  plaintiff  was  first  told  to  go  ahead  with  the  build- 
ing, the  defendant  contemplated  that  it  should  be  one-storey. 
This  was  subsequently  changed  to  two  storeys,  and  from  time 
to  time  alterations  were  made.  When  the  building  was  finally 
completed  it  was  found  that  it  encroached  to  the  extent  of 
one  half-inch  on  an  adjoining  lot.  Objection  was  made  to 
this,  and  it  was  arranged  'between  the  plaintiff  and  the  de- 
fendant that  the  plaintiff  should  procure  a  title  in  the  de- 
fendant's name  to  this  one  half-inch.  Prior  to  the  com- 
mencement of  the  action  a  quit  claim  deed  to  the  defendant 
was  procured  for  this  one  half -inch,  and  after  the  commence- 
ment of  the  action,  'before  the  trial,  a  transfer  was  procured 
to  the  defendant  for  the  half-inch.  It  was  contended  on  be- 
half of  the  appellant  that  the  contract  to  erect  the  building 
was  an  entire  one,  and,  the  building  having  encroached  upon 
the  adjoining  lot,  the  plaintiff  was  not  entitled  to  commence 
an  action  until  it  had  procured  to  the  defendant  the  title  to 
the  adjoining  half-inch.  In  Hakbury,  vol.  3,  p.  182,  I  find 
the  following: — 

"An  entire  contract  means  one  where  the  entire  fulfil- 
ment of  the  promise  by  either  party  is  a  condition  precedent 
to  the  right  to  call  for  the  fulfilment  of  any  part  of  the  pro- 
mise by  the  other." 

Tinder  the  ciroumstancos  of  this  case  I  am  of  the  opinion 
that  this  was  not  an  entire  contract,  that  the  understanding 
of  the  partiCvS  was  that  the  plaintiff  should,  at  any  rate  at 
the  expiration  of  each  month,  'be  entitled  to  receive  from 
the  defendant  payments  for  the  labour  and  material  fur- 
nished plus  10  per  cent,  thereof,  and  that  under  those  circum- 
stances the  plaintiff  could  from  time  to  time  recover  from 
the  defendant  these  payments  as  they  accnied  due:  that  the 
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remedy  of  the  defendant,  if  any,  would  be  an  action  for  dam- 
ages for  what  damages  the  defendant  might  sustain  in  conse- 
quence of  the  encroachment  on  the  adjoining  property.  On 
the  question  of  entire  contract  'I  would  refer  to  the  notes  to 
Cutter  V.  Powell,  2  Smith's  Leading  Cases,  p.  1,  and  to  the 
case  of  Boberts  v.  Havelock,  referred  to  at  p.  19.  In  any 
event  I  am  of  the  opinion  that  if  the  contract  was  an  entire 
one  there  was  a  waiver  created  by  the  agreement  between  the 
plaintiff  and  the  defendant  that  the  plaintiff  should  furnish 
the  defendant  the  title  to  the  half-inch  in  question.  The 
objection  which  the  defendant  was  making  all  along  was 
that  the  charges  for  the  material,  work  and  labour  which  were 
being  charged  for  were  excessive,  and  he  wished  the  correct- 
ness of  those  amounts  investigated.  The  other  contention 
on  behalf  of  the  defendant  is  th|it  the  contract  was  one  for 
the  erection  of  a  building  at  the  cost  thereof  plus  10  per 
cent  of  such  ooet,  with  the  sum  of  ^0,000  as  the  maximum. 
The  learned  trial  judge  has  found  on  the  evidence  that  the 
intention  of  the  parties  was  not  to  limit  the  amount  to 
$40,000.  There  was  abundant  evidence  to  justify  such  find- 
ing; and  without  going  into  the  evidence  I  might  point  out 
that  the  contract  which  was  sent  to  Mr.  Carman  to  sign  did 
not  limit  the  amount.  It  is  quite  true  Mr.  Carman  did  not 
sign  that  contract,  but  he  had  it  before  him,  he  saw  what 
constructions  the  plaintiff  was  putting  on  the  understand- 
ing between  the  parties,  he  made  no  objection  to  this,  and  as 
late  as  the  18th  November,  1913,  he  wrote  a  letter  to  the 
plaintiff,  and  he  did  not  anywhere  take  the  position  that  the 
contract  price  was  limited  to  $40,000.  That  letter  to  my 
mind  is  totally  inconsistent  with  the  contention  of  the  de- 
fendant that  the  contract  was  so  limited,  but  is  entirely  con- 
sistent with  the  contention  that  the  sum  of  $40,000  was  .1 
mere  estimate. 

The  trial  judge  having  found  the  contract  to  be  one  which 
was  not  limited  to  $40,000,  and  there  being  evidence  to 
justify  such  finding,  I  do  riot  think  that  finding  should  be 
difituiibed.* 

The  result,  in  my  opinion,  is  that  the  appeal  should  be 
dismissed  with  costs. 

Bkown,  J. : — I  have  perused  the  judgment  of  my  brother 
Elwood  in  this  case,  and  concur  in  the  result  which  he  has 
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reached.  I  do  not  wish  to  be  understood  as  assenting  to  the 
proposition  that  the  plaintiffs  were  entitled  at  any  time  to 
recover  any  part  of  their  contract-price  in  the  face  of  the 
fact  that  the  building  was  partly  erected  on  property  which 
did  not  belong  to  the  defendant.  This  matter  was,  however, 
fully  remedied  before  trial,  and  I  concur  in  the  view  that 
what  took  place  between  the  parties  in  the  way  of  remedying 
this  defect  constituted  a  waiver  of  the  objection. 

Appeal  dismissed. 


BEinSH  COLTTMBIA. 
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Macdonald,  J.  •  January  8th,  1915. 

TRIAL. 

VICK  V.  MORIN  &  THOMPSON. 

Negligence  —  Intervening  Third  Party  • —  Child  of  Tender 
Years  Injured — Doctrine  of  Contributory  Negligence, 

Defendant  who  was  engoged  in  placing  steam  fitting  in  t^e 
basement  of  a  school  'which,  to  his  knowledge,  was  nsed  by  the 
children  to  play  in,  left  a  detached  section  of  a  steam  heater  about 
five  feet  in  lieighl  and  weighing  about  500  lbs.  on  "the  floor.  The 
said  section  <being  in  the  way  of  the  chUdren  the  caretaker  of  the 
school  removed  it  from  the  floor  and  placed  it  together  with  another 
similar  section  in  an  almost  perpendicular  position  against  the  wall. 
The  said  section  fell  upon  a  child  of  nine  years  of  age  who  wns 
injured. 

Held,  that  the  act  of  ^placing  the  sections  agiainst  the  wall  under 
the  drcumstances  was  an  act  of  gross  negligence,  it  being  immaterial 
whether  or  not  the  child  was  guilty  of  contributory  negligence,  but 
that  defendant  was  not  negligent  since  he  could  not  have  been  ex- 
pected to  take  precautions  to  prevent  an  accident  which  could  not 
reasonably  'have   been  forseen   by   him. 

An  action  for  damages  for  injuries  received  by  the  plain- 
tiff, a  boy  of  9  years,  through  the  alleged  negligence  of  de- 
fendant, under  the  circumstances  set  forth  below. 

Alexander  MacNeil  and  M.  A.  Macdonald,  for  plaintiflf. 
E.  S.  H.  Winn,  for  defendant. 

Macdonald,  J. : — Plaintiff  on  the  6th  of  January,  1914, 
was  attending  the  public  school  at  Phoenix,  B.C.     He  was 
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aged  9  years  and  while  playing  in  the  basement  of  the  school 
had  his  leg  broken  by  an  iron  section  of  a  steam  heater  fall- 
ing upon  him.  It  appears  that  this  piece  of  iron  was  about 
5  feet  in  height  and  weighed  over  500  lbs.  It  had  been  sup- 
plied by  the  defendants  in  the  construction  of  a  steam  heater, 
but  shortly  before  the  accident  it  had  been  detached  from 
the  heater  and  remained  on  the  floor  for  a  short  time.  It 
was  then  with  another  like  section  placed  against  the  wall 
of  the  basement  in  an  almost  perpendicular  position.  In  view 
of  the  circumstances,  this  was  an  act  of  gross  carelessness 
and  most  reprehensible  as  what  happened  was  most  likely  to 
occur.  The  children  used  this  basement  in  cold  weather  as 
a  playground.  To  my  mind  it  is  immaterial  as  to  what 
exactly  caused  the  iron  section  to  fall  and  in  the  excitement 
of  his  play  it  is  not  probable  that  the  plaintiff  could  recollect 
with  any  particularity  the  events  that  took  place  just  prior 
to  his  being  thrown  to  the  floor.  Even  if  he  had  taken  hold 
of  this  section  liaving  regard  to  his  age  and  experience,  I 
would  not  consider  him  to  blame. 

In  expressing  this  opinion  as  to  the  infant  plaintiff  not 
being  liable  under  such  circumstances,  I  am  following  the 
view  of  the  law  expressed  in  Ruegg,  8th  ed.,  and  cases  there 
cited,  in  preference  to  that  in  Mayne  on  Damages,  8th  ed., 
p.  83.  I  might  state  that  one  of  the  cases  cited  in  Mayne  in 
support  of  the  statement  that  "  it  is  now  settled  that  the  doc- 
trine of  contributory  negligence  applies  to  infant  plaintiffs  '* 
is  questioned  if  not  expressly  over- ruled,  in  Clark  v.  Chambers 
(1878),  3  Q.  B.  D.  327,  at  p.  339,  where  Chief  Justice  Cock- 
bum  on  this  point  refers  to  Mangan  v.  Atterton,  4  H.  &  C. 
p.  338,  as  "obviously  in  conflict  with  other  cases  cited.'' 
Channel,  B.,  in  Gardner  v.  Grave,  1  P.  &  F.  359,  says  "  The 
doctrine  of  contributory  negligence  does  not  apply  to  an 
infant  of  tender  age."  I  do  not  think  plaintiff  did  anything 
which  it  ifi  unreasonaible  to  expect  such  a  child  to  do.  Where 
then  does  the  liability  rest  for  the  pain,  suffering  and  expense 
consequent  upon  the  accident  ?  It  was  the  duty  of  the  board 
of  school  trustees  to  have  the  ibasement  reasonably  safe  as  a 
playground,  but  the  action  is  not  against  the  board.  It  is 
sought  to  hold  the  defendants  liable  as  having  not  only  sup- 
plied the  iron  section  which  caused  the  injury  but  for  care- 
lessly leaving  it  in  a  place  where  such  result  might  haippen. 
Notwithstanding  the  strong  contention  to  the  contrary,  I  am 
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quite  satisfied  that  the  defendants  were  the  contractors  for 
the  installation  of  the  steam  heater  and  as  such  supplied  the 
section  in  question.  Such  a  weighty  piece  of  iron  was  not 
necessarily  dangerous  if  allowed  to  remain,  on  the  floor  in  the 
course  of  their  work,  or  for  a  short  time  after  it  had  been 
temporarily  discarded.  As  soon  as  the  children  resumed  the 
use  of  the  basement  after  the  Christmas  holidays  it  became 
apparent  that  it  was  an  inconvenience  in  the  course  of  their 
play  but  did  not  while  in  that  position  cause  any  injury.  It 
was  moved  and  placed  against  the  wall  so  as  to  be  a  standing 
menace  to  the  safety  of  the  children.  This  was  clearly  an 
act  of  negligence,  but,  assuming  that  it  was  not  done  "by  a 
servant  or  agent  of  the  defendants  but  by  a  third  party,  then 
are  the  defendants  liable?  Defendants  were  not  called  to 
give  evidence  on  their  own  behalf  and  certain  admissions 
itiade  Iby  them  to  the  father  of  the  plaintiff  remained  uncon- 
tradicted. They  appear  to  have  gone  some  length  in  such 
admissions,  if  they  did  not  consider  themselves  to  blame,  but, 
on  the  other  hand,  their  statements  may  have  only  been  actu- 
ated by  sympathy  and  the  thought  that  although  not  to  blame 
still  they  had  supplied  the  material  which,  through  the  care- 
lessness of  another  party,  had  caused  the  injury.  Defend- 
ants as  contractors  only  had  a  limited  use  of  this  basement 
and  after  the  holidays,  except  for  repairs  or  adjustments  to 
the  steam  heater,  the  board  had  complete  possession  and  con- 
trol of  such  basement.  They  are  not  thus  in  the  same  posi- 
tion as  the  defendants  in  Makins  v.  Piggott  and  Inglis,  29 
S.  C.  K.  188.  This  iron  section  was  not  under  ordinary 
circumstances  something  that  might  be  considered  dangerous 
to  human  life  or  limb.  Defendants,  however,  knew  that  the 
basement  was  'being  used  as  a  playground  and  the  question 
is  if  the  thing  left  might  under  such  circumstances  be  dan- 
gerous to  the  children.  Considering  its  size,  weight  and 
shape,  was  it  an  obstruction  to  the  use  of  the  playground 
that  the  defendants  might  reasonably  expect  its  removal? 
"  There  can  be  no  negligence  unless  there  is  a  duty  " — ^Lord 
DiHiedin  in  Nocton  v.  Ashburton,  [1914]  App.  Cas.  932 
at  p.  964.  Such  a  duty  may  arise  in  many  ways.  Even  as- 
suming that  the  defendants  might  expect  that  the  section 
would  be  removed  to  give  freer  play  to  the  children,  still  de- 
fendants doubtless  would  contend  that  they  were  not  negli- 
gent because  they  might  presume  that  in  removal  it  would 
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not  be  placed  in  such  a  dangerous  position.  Have  the  de- 
fendants a  right  to  assume  that  such  material  would  be  prop- 
erly disposed  of?  Was  there  a  duty  cast  upon  them  to  see 
that  no  danger  was  likely  to  result  to  those  whom  they  were 
aware  had  the  right  to  use  the  premises — ^that  a  thing,  not 
inherently  dangerous,  might  become  so  in  any  such  manner 
as  here  occurred?  It  was  certainly  an  obstruction  and  one 
which  would  likely  be  speedily  removed  to  some  place  near 
at  hand.  In  Clark  v.  Chamibers,  supra,  a  barrier  armed 
with  spikes  was  placed  by  the  defendant  upon  the  road  and 
moved  by  a  third  party  to  another  portion  of  the  highway 
where  the  plaintiff  was  injured.  While  the  instrument  dealt 
with  is  not  of  a  similar  character  to  the  one  considered  in 
this  action  still  the  decision  assists  in  determining  the  point 
as  to  the  liability  of  a  person  obstructing  a  public  or  private 
place.  Chief  Justice  Cockbum  refers  to  the  liability  of  a 
party  placing  the  barrier  on  a  road  as  follows : — 

"A  man  who  unlawfully  places  an  obstruction  across  either 
a  public  or  a  private  way  might  anticipate  the  removal  of 
the  obstruction  by  some  one  entitled  to  use  the  way  as  a 
thing  likely  to  happen,  and,  if  this  should  be  done,  the  prob- 
ability is  that  the  obstruction  so  removed  will,  instead  of 
being  carried  away  altogether,  be  placed  somewhere  near. 
If  the  obstruction  be  a  dangerous  one  wheresoever  placed,  it 
•may,  as  was  the  case  here,  become  a  source  of  damage  from 
which,  should  injury  to  an  innocent  party  occur,  the  original 
author  of  the  mischief  should  be  held  responsible.  Moreover, 
we  are  of  opinion  that  if  a  person  places  a  dangerous  obstruc- 
tion on  a  highway  or  in  a  private  road  over  which  persons 
have  a  right  of  way  he  is  bound  to  take  all  necessary  pre- 
cautions to  protect  persons  exercising  their  right  of  way  and 
that  if  he  neglects  to  do  so  he  is  liable  for  the  consequences." 

This  quotation  would  absolutely  govern  the  situation  if 
the  obstruction  placed  by  the  defendants  in  this  playground 
were  held  to  be  a  "  dangerous  one  wheresoever  placed." 
•  In  Glocker  v.  London  County  Council  and  Chappell,  28 
T.  L.  R.  359,  both  the  defendant  council,  which  had  the 
management. or  control  of  the  school,  and  Chappell,  who  was 
employed  to  carry  out  certain  repairs  to  the  school,  were  held 
liable.  In  that  case  the  contractor  sent  to  the  school  a  truck 
containing  materials  known  as  rough  stuff  and  composed  of 
4  parts  of  sand  and  1  part  of  lime  with  a  little  hair.     The 
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truck  and  its  contents  were  left  at  the  suggestion  of  the  care- 
taker in  a  corner  of  the  boys'  playground.  When  the  school 
re-opened  after  the  Christmas  holidays,  the  headmaster 
noticed  the  truck  and  gave  instructions  to  the  caretaker  to 
have  it  removed  as  he  considered  it  dangerous.  The  care- 
taker telephoned  to  the  contractor  asking  him  to  remote  it, 
but  he  did  not  do  so.  At  the  close  of  the  school  in  the  after- 
noon as  the  boys  were  leaving,  the  truck,  which  had  been 
left  unguarded,  tipped  over  and  one  of  the  boys  threw  a  por- 
tion of  the  contents  and  injured  the  eyes  of  the  plaintiff.  The 
action  had  been  tried  before  a  judge  and  jury  and  the  trial 
judge  expressed  great  doubt  as  to  whether  there  was  any  evi- 
dence of  negligence  fit  to  go  to  the  jury.  He  instructed  the 
jury  that  they  must  be  reasonably  satisfied  that  the  accident 
which  happened  was  one  which  might  reasonably  have  been 
anticipated  by  the  defendants  and  guarded  against.  It  was 
a  question  of  degree  and  it  was  difficult  to  say  when  near  the 
border  line  on  which  side  the  case  fell.  It  was  more  a  ques- 
tion of  fact  than  of  law.  Judgment  having  been  given  for 
the  plaintiff  against  each  of  the  defendants,  the  matter  came 
before  the  Court  of  Appeal  for  consideration.  Lord  Justice 
Vaughan  Williams  stated  that  the  jury  had  found,  in  sub- 
stance, that  the  accident  was  one  which  might  have  been 
anticipated  from  the  mere  fact  of  leaving  the  truck  where  it 
was.  He  held  that  the  jury  had  also  found  that  such  truck, 
was  dangerous  on  account  of  being  left  where  it  might  have 
been  a  convenient  plaything  for  the  boy.  Reference  was 
made  to  the  fact  that  the  schoolmaster  had  recognized  the 
truck  as  a  source  of  danger.  No  particular  reference  was 
made  to  the  contents  of  the  truck  being  dangerous  while  in 
the  playground  on  account  of  the  nature  of  the  mixture. 

:In  Cooke  v.  Midland  &  Great  Western  By.  of  Ireland, 
[1909]  A.  0.  p.  229,  the  defendant  company  was  held  liaible 
through  permitting  children  to  go  on  its  premises  and  play 
with  a  turntable  which  was  in  a  dangerous  condition.  The 
House  of  Lords  held  that  under  the  peculiar  circumstances 
Ihere  was  evidence  of  negligence  to  go  to  the  jury.  The 
ai-ticle  thus  allowed  to  be  used  by  the  children  was  in  itself 
dangerous  and  the  decision  does  not  to  my  mind  assist  the 
])]aintiff  in  this  action.  It  is  contended,  however,  that  from 
the  remarks  of  Lord  Macnaghten  in  this  case,  referring  to 
Lynch  v.  Nurdin  (1841),  1  Q.  B.  p.  29,  the  section  in  ques- 


1915]  *^^'^  t-  MOKIX  d   THOUFiSOX.  417 

tion  left  as  it  was  should  be  considered  a  **  nuisance."  This 
contention  is  entitled  to  considerable  weight  but  I  do  not 
think  should  be  accepted. 

In  Bailey  v.  Neill  (1888),  5  T.  L.  E.  p.  20,  a  child  aged 
^V2  years  left  school  and  while  trying  to  climb  on  a  roller 
standing  on  the  street  near  the  school  got  his  fingers  caught 
in  the  wheels  in  consequence  of  another  boy  tampering,  in 
play,  with  the  shafts  of  the  roller.  Defendants  were  held 
not  liable,  but  in  that  case  great  precautions  had  been 
taken  to  secure  the  roller  and  keep  it  in  place. 

As  to  the  removal  of  the  section,  Barnes,  the  school- 
master, gave  instructions  to  the  caretaker  on  account  of  its 
inconvenience  to  the  children.  He  was  a  favouralble  witness 
for  the  defendant  and  while  he  did  not  give  specific  evidence 
as  to  how  the  removal  of  this  particular  section  took  place 
he  accepted  the  responsibility  of  having  placed  the  other 
section  against  the  wall  in  like  position.  He  seemed  dis- 
posed to  have  the  court  draw  the  inference  that  the  section 
which  caused  the  injury  was  moved  by  the  caretaker  under 
his  instructions  though  he  could  not  be  certain  in  this  con- 
nection. It  was  stated  that  the  caretaker  was  in  attendance, 
at  the  trial  but  he  was  not  called  as  a  witness  by  the  defend- 
ants. 

Assuming  that  the  section  in  question  was  placed  against 
the  wall  by  the  schoolmaster  or  the  caretaker,  could  the  de- 
fendants expect  that  such  a  careless  act  would  have  been 
performed  and  were  they  required  on  that  account  to  take 
precautions  to  prevent  an  accident  occurring.  Was  such  an 
act  "  of  a  sort  that  might  have  been  foreseen  and  very  easily 
prevented?"  I  do  not  think  so.  If  the  section  had  been 
left  on  the  floor,  as  far  as  the  evidence  discloses,  it  would  only 
have  been  an  inconvenience  and  not  a  danger  to  the  children 
while  engaged  in  play.  It  only  became  dangerous  through 
the  neglect  of  some  third  party  who  did  not  purport  even  to 
act  on  behalf  of  the  defendants.  The  accident  to  the  plain- 
tiff is  to  be  regretted,  but,  in  my  opinion,  the  action  should 
be  dismissed.  This  does  not  preclude  the  plaintiff  from 
bringing  action  against  any  other  person  or  persons  in  con- 
nection with  his  injury. 

Defendants  are  entitled  to  their  costs  but  if  their  sym- 
pathy towards  the  plaintiff  and  his  father  is  the  same  as  at 
the  time  when  the  boy  was  in  the  hospital  then  they  may  be 
inclined  to  forego  such  costs. 
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SUPREME    COURT — APPELLATE    DIVISION. 

REX  V.  MARCEAU. 

Crimifial  Jjaw  —  Keeping  Disorderly  House  —  Sufficiency  of 
Evidence  ia  Support  Conviction — Jurisdiction  of  Magis- 
trate— City  in  Which  Offence  Committed  not  Referred  to 
in  Depositions  but  Jurisdiction  Apparent  on  Face  of 
Conviction. 

Where  jurisdiction  appears  upon  the  face  of  a  conviction  the 
court  ou^ht  not  to  scrutinize  the  depositions  in  order  to  discover 
an  absence  of  exact  evidence  to  establish  local  jurisdiction. 

Rew  V.  Can,  Pac.  Ry.  Co.,  1  A.  L.  R.  341,  (followed. 

Where  the  evidence  established  that  there  «was  found  in  a  house  - 
all  the  accessories  to  the  keeping  of  a  bawdy  house,  that  there  had 
been  one  act  of  sexual  intercourse,  and  that  the  a-ccueed  admitted 
that  for  3  or  4  days  before  t^e  day  upon  which  she  was  charged 
with  Ifteping  a  bawdy  house  that  she  had  kept  such  a  place,  it  was 
heldf  th-at,  although  there  w%s  no  evidence  of  the  general  reputa- 
tion of  the  house,  there  was  sufficient  evidence  to  justify  the  con- 
vicftion. 

An  appeal,  under  Rule  20  of  the  Crown  Practice  Rules, 
from  the  judgment  of  Stuart^  3,,  dismissing  an  application 
to  quash  a  conviction  made  by  the  Police  Magistrate  of  the 
city  of  Calgaiy  upon  a  charge  of  keeping  a  bawdy  house  and 
for  her  discharge  from  custody  under  the  said  conviction. 

The  appeal  was  heard  by  Walsh,  Scott,  and  Beck,  J  J. 

J.  MoK.  Cameron,  for  the  appellant. 
James  Short,  K.C.,  for  Crown. 

Walsh,  J.: — The  application  rests  upon  three  groands, 
namely:  (1)  that  there  was  no  evidence  to  shew  that  the  of- 
fence was  committed  in  the  city  of  Calgary,  the  jurisdiction 
of  the  convicting  magistrate  being  limited  to  that  munici- 
pality; (2)  that  there  was  no  evidence  as  to  the  date  upon 
which  it  was  committed  and  (3)  that  there  was  no,  or  not 
sufficient,  evidence  to  justify  the  conviction. 

The  only  reference  in  the  depositions  to  the  locality  in 
which  the  offence  was  committed  is  that  the  house  in  question 
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was  "  326-6th  Avenue  East.''  Nowhere  in  them  is  the  city 
of  Calgary  mentioned.  In  addition-  to  the  reasons  given  by 
the  learned  judge  for  refusing  to  give  effect  to  this  objection 
I  think  this  point  is  disposed  of  by  the  judgment  of  this 
court  en  ibanc  in  Rex  v.  Canadian  Pacific  Railway  Co.,  1  A. 
L.  R.  p.  341.  Stuart,  J.,  in  delivering  the  judgment  of  the 
court  in  that  case  says :  ''  The  information  shews  that  the 
offence  was  alleged  to  have  been  committed  within  the  pro- 
vince of  Alberta  and  we  must  presume  that  it  was  for  such 
an  offence  that  the  defendant  was  tried  and  convicted.  I  do 
not  think,  therefore,  the  court  ought  particularly  when  juris- 
diction appears  on  the  face  of  the  conviction,  to  scrutinii^e  the 
depositions  in  order  to  discover  an  absence  of  exact  evidence 
to  establish  local  jurisdiction."  This  statement  exactly  covers 
this  case  for  here  it  is  shewn  by. the  record  that  the  charge  upon 
which  the  woman  was  being  tried  and  to  which  she  pleaded 
was  for  an  offence  alleged  to  have  been  committed  in  the  city 
of  Calgaiy  and  it  was  of  that  offence  there  committed  that 
she  was  convicted  as  appears  on  the  face  of  the  conviction. 
Upon  the  second  ground  I  think  it  quite  clear  from  the  depo- 
sitions that  the  date  to  which  the  evidence  is  directed  is  the 
day  before  that  upon  which  the  evidence  was  taken,  namely; 
the  16th  of  Septemiber,  1914,  which  is  the  date  mentioned  in 
the  charge  and  in  the  conviction.  In  addition  to  the  refer- 
ences to  the  evidence  under  this  head  which  my  brother 
Stuart  gave  in  his  reasons  for  judgment  I  think  that  the 
statement  of  the  witness  W.  E.  Turner,  one  of  the  detectives 
under  whose  directions  the  raid  was  made,  in  answer  to  a 
question  as  to  why  this  house  was  raided,  "  I  know  we  made 
an  effort  to  catch  it  yesterday  *'  plainly  refers  or  at  any  rate 
justified  the  magistrate  in  inferring  that  it  refers  to  the 
events  in  which  the  two  Turners  and  Ogden  took  part  which 
resulted  in  the  procuring  of  direct  evidence  against  the  ap- 
pellant and  the  subsequent  raiding  of  the  house.  This  meets 
also,  I  think,  Mr.  Cameron's  objection  that  the  references 
in  the  deposition  to  "  yesterday  "  might  mean  a  time  later  in 
the  day  than  the  hour  at  which  this  evidence  was  procured 
and  the  raid  was  made. 

As  to  the  third  ground,  in  my  opinion  the  one  act  of 
sexual  intercourse  which  the  evidence  shews  to  have  occurred 
in  this  house  coupled  with  the  statement  which  the  witness 
Ogden  swears  that  the  appellant  made  to  him  that  "  she  had 
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not  been  doing  this  over  three  or  four  days*'  afforded  suffi- 
cient proof  if  believed  by  the  magistrate  to  stamp  her  house 
as  a  bawdy  house.  The  reference  in  this  statement  is  ob- 
viously to  business  of  the  character  of  that  which  the  appel- 
lant and  the  witness  were  then  negotiating  and  is  an  admis- 
sion upon  her  part  that  for  three  or  four  days  before  the  16th 
of  September  she  had  been  engaged  in  carrying  on  that  kind 
of  business.  I  do  not  think  there  is  any  evidence  of  the  gen- 
eral reputation  of  the  house  but  there  are  other  facts,  such 
as  the  finding  in  the  house  of  all  the  accessories  of  such  a 
a  trade,  which  coupled  with  the  proof  of  the  one  act  and  the 
appellant's  admission  constitute  sufficient  evidence  of  the 
character  of  the  house  to  justify  the  conviction. 

The  appeal  is  dismissed  with  costs. 

Beck,  J. : — Had  this  been  a  case  in  which  the  conviction 
was  invalid  on  grounds  which  might  be  met  under  sec.  1124 
of  the  Code  by  amendment,  where  the  court  or  judge  upon 
a  perusal  of  the  depositions  is  satisfied  that  an  oflfence  of 
the  nature  described  in  the  conviction  has  been  committed, 
over  which  the  justice  had  jurisdiction.  I  should,  had  it  come 
before  me  in  the  first  instance,  in  all  probability,  have  re- 
fused to  amend  on  the  ground  that  though  the  magistrate 
was  satisfied  I  was  not. 

The  evidence  at  best  is  slight  and  inferential,  and  depends 
on  the  evidence  of  disreputable  witnesses,  who  out  of  their 
own  mouths  admit  the  practice  of  immoral  methods  in  con- 
nection with  the  case.  The  principal  witness  is  one  Ogden. 
He  was  employed  by  the  Calgary  police,  paid  for  his  services, 
and  provided  with  money  for  his  out  of  pocket  erpenses.  He 
went  to  the  accused's  house,  says  he  had  sexual  intercourse 
with  her,  and  paid  her  $3.  He  had  been,  it  is  stated  in  the 
evidence,  supplied  with  ''marked  money." 

Another  witness  is  Detective  Turner,  who  sent  Ogden  to 
the  accused's  house.  Turner  and  another  constable  say  they 
waited  outside  the  house  till  Ogden  came  out.  Then  they 
indicate  that  they  made  a  pretense  of  arresting  Ogden  as  a 
frequenter  and  took  him  back  to  the  house.  There  they 
searched  for  the  marked  money  and  could  find  none.  The 
magistrate's  decision  rests  wholly  on  the  evidence  of  these 
three  men — ^men  of  no  moral  sense  adopting,  according  to 
their  own  account,  immoral  and  disreputable  methods.     And 
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their  evidence,  such  as  it  is,  goes  only  to  one  act  and  a  very 
ambiguous  statement  of  the  accused.  The  three  witnesses 
are,  on  their  own  admission,  participes  criminis  with  the  ac- 
cused, and  for  my  part  I  should  not  be  ready  to  take  their 
uncorroborated  story.  I  had,  in  a  former  case,  occasion  to 
comment  on  the  same  methods  being  used  by  the  Calgary 
Police  Force.  See  Rex  v.  Miller,  25  W.  L.  R.  296.  I  there 
said,  in  referring  to  a  result  unfavourable  to  the  prosecution 
"  If  that  is  the  result,  I  shall  have  no  regret.  I  say  this  be- 
cause of  what  I  look  upon  as  irregular,  immoral  and  disreput- 
able methods  adopted  by  members  of  the  city  police  of  Cal- 
gary to  procure  evidence  on  which  to  obtain  a  conviction. 
They  employed  two  men,  residents  of  Calgary,  one  a  married 
man,  for  their  purpose.  These  two  men  picked  up  two  street 
walkers  whom  they  had  seen  going  in  and  out  of  the  house ; 
arranged  to  go  to  the  house  with  them;  each  of  these  men 
paid  $1.50  for  a  room,  to  which  they  each  took  one  of  the 
women  to  whom  tliey  each  paid  $3  for  actual  prostitution; 
and  it  is  quite  clear,  from  these  men's  evidence,  that  they 
expect  not  only  payment  for  their  services  but  a  refund  of 
their  expenses.  Their  employers  must  at  least  have  had  a 
pretty  correct  surmise  of  the  methods  they  would  employ.'' 

My  former  criticism  has  evidently  had  no  influence  upon 
the  Calgary  Police,  who  continue  tho  hypocritical  an^l 
Pharisaical  pretence  of  being  zealous  in  extirpating  public 
vice  by  the  secret  adoption  of  the  same  vices. 

It  is  time,  in  my  opinion,  that  the  Mayor  and  Council  of 
Calgary,  as  representing  the  citizens  generally,  should  pub- 
licly say  whether  they  intend  to  tolerate  such  methods. 

As  the  conviction  is  valid  on  its  face  and  the  evidence 
is  sufficient  to  justify  the  magistrate  in  convicting  T  regret 
that  I  have  to  concur  in  the  dismissal  of  the  application. 

Scott,  J.,  concurred  with  Walsh,  J. 

Appeal  dismissed. 
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MANITOBA. 

Mathebs,  C.J.K.B.  January  19th,  1915. 

CHAP^LA.N  V.  PURTELL. 

Moratorium  Act — Sees,  2,  3,  4 — Constructiofh — "  Instrument 
Charging  iMnd  with  Payment  of  Money " — Registered 
Judgment, 

Held,  that  a  registered  judgment  is  not  an  instrument  charging 
land  vitfa  the  payment  tff  money  within  the  meaning  cC  sec.  2  of 
the  Moratorium  Act. 

Knight  v.  F^rreU  (Man.)   unreported,  followed. 

Ledouw  V.  Cameron   (Man.),  7  W.  W.  R.  687,  not  followed. 

A  motion  for  final  judgment  in  an  action  brought 
to  sell  land  under  a  judgment  recovered  in  the  County 
Court  on  the  16th  day  of  July,  1913,  amounting  to 
$526.25.  On  the  16th  day  of  August,  1913,  a  certificate  of 
the  judgment  was  registered  in  the  Winnipeg  Land  Titles 
OflSce,  in  which  district  the  lands  sought  to  be  sold  are  situ- 
ate, and  this  action  was  begun  on  the  30th  day  of  October, 
1914.  The  relief  prayed  is  that  the  judgment  be  declared 
a  lien  and  charge  upon  the  lands  and  that  they  may  be  sold 
to  satisfy  it. 

Mathers,  C.J.K.B.  : — The  plaintiffs  are  entitled  to  the 
relief  claimed  unless  their  right  is  taken  away  or  suspended 
by  the  Act,  familiarly  known  as  the  Moratorium  Act. 

The  Act  is  not  a  model  of  perspicuous  legislation  and 
I  am  not  surprised  that  judges  have  differed  as  to  its  mean- 
ing. Thus  I  find  that  my  brother  Gait  on  the  5th  Novemfcer 
last,  in  an  unreported  case  of  Iiedoux  v.  Cameron,  decided 
that  judgment  when  registered  under  the  provisions  of  the 
County  Courts  Act  respecting  the  registration  of  judgments 
is  an  "instrument  charging  land  with  the  payment  of 
money  '^  within  the  meaning  of  sec.  2.  He  consequently  held 
that  the  learned  Master  was  right  in  refusing  to  settle  an 
advertisement  for  sale  of  lands  pursuant  to  a  final  order  for 
sale  thereof  made  on  the  28th  May,  1914,  several  months 
before  the  Act  was  passed,  in  an  action  brought  to  sell  the 
lands  charged  by  a  judgment  recovered  and  registered  in 
March,  1913. 
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On  the  other  hand^  my  brother  Curran,  on  the  30th  Octo- 
ber last,  in  Knight  v.  Farrell,  also  unreported,  refused  upon 
motion  of  the  defendant  to  restrain  the  plaintiff  from  pro- 
ceeding to  a  sale  of  the  lands  bound  by  a  county  court  judg- 
ment under  exactly  analogous  circumstances. 

These  two  decisions  are  directly  in  conflict.  I  have,  there- 
fore, no  alternative  but  to  examine  the  matter  for  myself  and 
to  follow  the  decision  which  appears  to  me  to  be  the  sounder 
in  principle. 

I  entirely  agree  with  the  opinion  expressed  by  my  brother 
Gait  in  Fisher  v.  Ross,  24  M.  B.  773,  29  W.  L.  B.  763,  that 
this  Act  does  encroach  on  the  rights  of  the  subject  and  ought 
therefore  to  be  construed  in  such  a  inanner  as  not  to  inter- 
fere to  any  greater  extent  that  is  expressly,  or  by  necessary 
implication,  provided. 

If  the  plaintiffs*  right  of  action  is  stayed,  the  inhibition 
must  be  contained  in  the  first  part  of  sec.  2.  That  section 
says,  "  Notwithstanding  any  provision  in  any  mortgage  of 
land  or  agreement  to  purchase  land  or  in  any  other  instru- 
ment charging  land  with  the  payment  of  money,  not  includ- 
ing liens  under  the  Mechanics  and  Wage  Earners'  Lien  Act, 
no  proceedings  for  tFe  sale  of  any  land  under  any  power"  of 
sale  contained  in  any  such  instrument  or  otherwise  existing 
for  default  in  payment  of  any  such  moneys  shall  be  taken  by 
or  on  behalf  of  the  mortgage^,  vendor  or  other  person  to  whom 
such  .money  may  be  payable  until  after  the  lapse  of  six 
months  from  the  1st  day  of  August,  1914,  if  such  default  took 
place  on  or  before  that  date,  &c."  In  the  present  case  the 
default  manifestly  took  place  before  the  1st  of  August  last 
and,  if  the  Act  applies,  the  plaintiffs*  motion  for  judgment 
must  be  refused. 

It  is  now  settled  law  that  the  title  of  a  statute  is  an  im- 
portant part  of  the  Act  itself  and  may  be  referred  to  for  the 
purpose  of  ascertaining  its  general  scope:  Uiarwell  on  Stat- 
utes, 67.  This  Act  is  entitled  "An  Act  respecting  contraicts 
relating  to  land.''  In  an  Act  so  entitled  one  would  not  ex- 
pect to  find  provisions  dealing  with  the  statutory  lien  upon 
lands  which  a  judgment  creditor  has  acquired  by  registering 
his  judgment;  because,  although  a  judgment  is  spoken  of  as 
a  contract  of  record,  it  is  not  a  contract  at  all  in  the  sense 
in  which  that  term  is  ordinarily  used  and  understood,  much 
less  is  a  judgment  for  the  recovery  of  money  a  "contract 
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relating  to  land."     Such  a  judgment  in  no  way  relates  to 
land. 

Then  do  the  provisions  of  the  Act  extend  beyond  its  scope 
as  indicated  by  its  title?  If  an  action  to  sell  land  under  il 
registered  judgment  is  stayed  by  the  first  part  of  sec.  2,  it 
must  te  because  such  a  judgment  is  either  a  "  mortgage  of 
land  "  or  an  "  agreement  to  purchase  land  "  or  another  "  in- 
strument "  charging  land  with  the  payment  of  money. 

Obviously,  I  think,  a  registered  judgment  is  not  a  "  mort- 
gage of  land "  or  "  an  agreement  to  purchase  land  "  within 
the  meaning  of  the  Act.  If  covered  by  the  Act  at  all  it  must 
be  because  it  comes  within  the  words  "  other  instrument.'' 
The  general  rule  of  construction  is  that  a  general  word  which 
follows  particular  and  specific  words  of  the  same  nature  as 
itself  takes  its  meaning  from  them  and  is  presumed  to  be 
restricted  to  the  same  genus  as  those  words ;  or,  in  other  words 
as  comprehending  only  things  of  the  same  kind  as  those 
designated  by  them,  unless,  of  course,  there  is  something  to 
shew  that  a  wider  sense  was  intended :  Maxwell  on  Statutes. 
5th  ed.,  538.  A  judgment  in  its  widest  sense  is  an  "  instru- 
ment;'* but  is  it  an  instrument  of  the  same  genus  as  a 
mortgage  of  land  or  an  agreement  to  purchase  land?  Both 
of  those  instruments  come  into  existence  by  agreement  of  the 
parties;  but  that  is  not  the  case  with  a  judgment,  which 
comes  into  existence  by  the  action  of  a  court  and,  in  the 
great  majority  of  cases,  contrary  to  the  will  of  one  of  the 
parties  at  least.  But  it  may  be  said  that  when  a  certificate 
of  the  judgment  is  registered,  from  that  time  the  judgment 
binds  and  forms  a  lien  and  charge  upon  the  lands  of  the 
judgment  debtor  "the  same  as  though  charged  in  writing 
by  the  judgment  debtor  under  his  hand  and  seal."  The 
"  instrument "  referred  to  in  sec.  2  is  one  which  by  virtue  of 
a  "provision"  contained  in  it  forms  a  charge  upon  land. 
A  judgment  for  the  payment  of  money  contains  no  such  pro- 
vision, neither  does  the  certificate  which  is  registered.  The 
charge  arises  not  because  of  any  provision  in  either  the  judg- 
ment, the  certificate  or  the  memorandum  of  registration 
made  by  the  registrar,  but  by  virtue  of  the  artificial  effect 
which  the  statute  gives  the  judgment  in  consequence  of  the 
registration  of  the  certificate.  Without  the  statute  the  regis- 
tration of  a  certificate  of  the  judgment  would  be  ineffectual 
to  create  a  charge  upon  the  debtor's  lands.     It  requires  the 
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concurrence  of  the  three  things,  the  judgment,  the  certificate 
and  its  registration,  plus  the  statute  to  obtain  that  result. 

An  involuntary  charge  upon  land  which  comes  into  exist- 
ence in  this  way  and  is  indebted  for  its  effect  and  operation 
to  such  a  combination  of  circumstances,  is  to  my  mind  not 
an  "  instrument "  at  all,  much  less  is  it  an  instrument  of 
the  same  kind  as  a  mortgage  of  land  or  agreement  to  pur- 
chase land  as  these  terms  are  used  in  sec.  2  of  the  Act. 

Then  again,  the  object  of  the  section  is  to  restrain  the 
exercise  of  the  power  of  sale  contained  in  an  instrument 
charging  land  with  the  payment  of  money  or  otherwise  ex- 
isting "  for  default  in  payment  of  any  such  moneys."  That 
language  implies  that  a  time  for  payment  has  been  fixed  by 
the  instrument  creating  the  charge.  In  the  case  of  a  judg- 
ment the  default  must  necessarily  have  occurred  before  the 
judgment  was  recovered.  The  subsequent  registration  of  a 
certificate  of  judgment  is  merely  the  pursuit  by  the  creditor 
of  one  of  the  remedies  which  the  law  provides  for  the  de- 
fault in  payment  which  took  place  prior  to  the  recovery  of 
the  judgment. 

It  seems  to  me  that  the  whole  scope  of  this  Act,  includ- 
ing its  title,  indicates  that  the  licgislature  was  dealing  with 
mortgages,  agreements  and  other  instruments  creating  rights 
against  land  by  the  act  of  the  parties  themselves  and  not 
with  rights  which  owe  their  existence  to  operation  of  law 
alone.  To  interpret  the  Act  otherwise  would,  in  my  opinion, 
be  giving  it  a  very  wide,  and  not  a  strict,  construction,  as 
the  law  requires.  Every  part  of  the  section  can  be  given 
full  effect  by  interpreting  it  in  the  sense  I  have  indicated. 
The  words  "  or  any  instrument  charging  land  with  the  pay- 
ment of  money  "  may  well  liave  been  inserted  to  include  a 
document  that  was  neither  a  mortgage  in  the  strict  sense, 
nor  an  agreement  to  purchase  land;  but  which  created  a 
lien  upon  land  to  secure  the  payment  of  money.  There 
might  not  be  in  such  a  document  a  power  of  sale,  but  the 
Act  refers  to  a  power  of  sale  contained  in  the  instrument  or 
'^  otherwise  existing."  These  latter  words  would  include 
the  inherent  power  of  the  court  to  order  a  sale  of  the  land 
to  realize' such  a  lien. 

There  is  nothing,  it  appears  to  me,  in  sec.  4  of  the  Act 
that  stands  in  the  plaintiff's  way.  The  first  part  of  that 
section  prohibits  the  bringing  of  an  action  "  to  enforce  a 
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covenant  or  agreement  to  pay  money  contained  in  any  such 
instrument";  that  is,  contained  in  such  an  instrument  as 
is  referred  to  in  sec.  2.  It  is  clear  that  a  judgment  does  not 
contain  a  covenant  or  agreement  to  pay  in  the  sense  in  whicli 
the  terms  are  used  here.  But,  even  if  it  did,  the  prohibition 
is  against  bringing  an  action  until  the  lapse  of  six  months 
after  the  happening  of  default.  In  this  case  the  default  in 
payment  had  occurred  considerably  more  than  six  montlis 
before  action.  The  remaining  part  of  the  section  says  '^  and 
proceedings  to  enforce  payment  by  writ  of  execution  or 
registration  of  certificate  of  judgment  *  in  any  such  action ' 
now  pending  wherein  final  judgment  has  not  been  entered 
before  the  Ist  of  August,  1914,  are  hereby  stayed  for  a  period 
of  six  months  from  the  coming  into  force  of  this  Act,  if  the 
judgment  recovered  include  the  principal  money  secured  by 
such  instrument  or  any  portion  thereof."  The  words  "  any 
such  action "  manifestly  refer  to  the  action  mentioned  in 
the  first  part  of  the  section,  namely,  an  action  brought  to 
enforce  a  covenant  or  agreement  to  pay  money  contained  in 
any  such  instrument.  The  plaintiffs'  action  is  not  an  action 
brought  to  enforce  a  covenant  or  agreement  to  pay  money 
contained  in  any  such  instrument. 

With  the  greatest  deference  for  the  opinion  expressed  by 
so  careful  and  painstaking  a  judge  as  my  brother  Qalt,  I  am 
of  opinion  that  the  word  "  instrument "  as  used  in  sec.  2  of 
this  Act  does  not  refer  to  a  registered  judgment  for  the  pay- 
ment of  money,  and  that,  therefore,  there  is  nothing  to  stay 
the  plaintiff's  action,  and  he  is  entitled  to  judgment  cmfwyz 
prayed  with  costs. 

Section  3  only  applies  to  actions  upon  such  "instru- 
ments ''  as  are  referred  to  in  sec.  2.  It  follows  that  the  time 
hitherto  allowed  for  redemption  in  an  action  such  as  the 
plaintiff's  is  unaffected  by  the  Act. 
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ALBEETA. 

Beck,  J.  January  16th,  1915. 

GREGOIRE  V.  MARKHAM  CO.  LTD. 

Execution — Rule  S59 — Cheque  Issued  by  Sheriff  in  Favour 
of  an  Execution  Debtor  —  Seizure  before  Delivery  — 
Validity, 

\X  cheque  of  a  sheriff  in  favour  of  an  execution  debtor  cannot, 
under  Rule  350,  be  seized  by  the  sheriff  while  it  remains  undeliyered 
in  the  hands  cif  the  lefheriff. 

Courtoy  v.  Vincent,  21  L.  J.  Ch.  291.  followed. 

Stated  case. 

G.  G.  Dunlop,  for  execution  creditors. 
C.  C.  McCaul,  for  execution  debtors. 

Beck,  J. : — The  defendants,  Markham  Co.  Ltd.,  and 
other  creditors,  severally  obtained  judgments  and  executions 
against  one  McDougall.  The  sheriflE  made  a  seizure  of  a 
band  of  horses  and  owing  to  the  pendency  of  interpleader 
proceedings  employed  the  defendants,  Markham  Co.  Ltd., 
to  take  care  of  and  feed  the  horses.  In  the  result  the  sheriff 
became  indebted  to  the  defendant^,  Markham  Co.  Ltd.,  in 
the  sum  of  $600  odd.  The  horses  were  found  to  be  subject 
to  the  executions  and  were  accordingly  sold. 

The  sheriff  subsequently  issued  a  cheque  in  favour  of 
the  defendants,  Markham  Co.  Ltd.,  for  the  $600  odd;  the 
cheque  was  never  delivered  to  the  company  but  always  re- 
mained in  the  possession  of  the  sheriff.  Shortly  after  issu- 
ing the  cheque  the  sheriff  purported  to  seize  it  under  an 
execution  in  his  hands  against  the  defendants,  the  Markham 
Co.  Ltd.    I  have  to  decide  whether  the  seizure  was  effective. 

I  think  it  was  not. 

Rule  359  under  which  the  seizure  is  sought  to  be  sup- 
ported is  as  follows: 

"  The  sheriff  having  the  execution,  if  any,  writ  of  ex- 
ecution against  goods  may  seize  any  money  or  bank  notes, 
any  cheques,  bills  of  exchange,  promissory  notes,  bonds, 
mortgages,  specialties  or  other  securities  for  money  belong- 
ing to  the  execution  debtor,^'  etc. 
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This  is  substantially  to  the  same  effect  as  the  English 
Statute  1  &  2  Vict.  eh.  110,  sec.  12. 

The  new  rule  615  has  an  important  addition  to  the  list 
of  things  seizable  but  is  not  applicable  to  the  present  case 
as  it  was  not  in  force  at  the  time  of  the  seizure. 

In  Courtoy  v.  Vincent,  21  L.  J.  Ch.  291;  15  Beav.  48; 
51  E.  R.  626,  it  was  held  that  a  cheque  of  the  Accountant 
General  in  favour  of  the  execution  debtor  still  remaining  in 
the  office  of  the  Accountant  General,  i.e.,  undelivered  to  the 
execution  debtor  could  not  be  seized  by  the  sheriff  under 
the  English  Statute  mentioned. 

The  Master  of  the  Rolls  said :  ^'  I  have  communicated 
with  the  Accountant  General  and  I  find  that  in  Watts  v. 
Jefferyes  (3  Mac.  &  G.  372),  the  cheque  had  actually  been 
delivered  out.  I  think  that  a  cheque  remaining  undelivered 
in  the  hands  of  the  Accountant  General  is  not  the  property 
of  the  debtor,  so  as  to  entitle  the  sheriff  to  seize  it.*' 

Reference  may  be  made  also  to  Clarke  v.  Easton,  14  U. 
C.  R.  251. 

I  think  the  case  of  Courtoy  v.  Vincent  meets  the  pre- 
sent case  and  I  see  no  reason  for  not  following  it.  I  would, 
therefore,  answer  in  the  negative  the  question  submitted  to 
me,  viz.:  whether  the  cheque  was  under  the  circumstances 
capable  of  being  seized  by  the  sheriff  under  the  said  writ 
of  execution. 


ALBERTA. 

Hyxbman,  J.  January,  18th,  1915. 

RITDYK  V.  SHANDRO. 

Elecfions  —  Agency  —  Principles  Ooveming  —  Petition 
under  Controverted  Elections  Act,  1907. 

The  relationship  eft  principal  and  agent  with  reference  to  elec- 
tions is  not  to  be  established  upon  the  ordinary  rules  governing  com- 
mercial transactions  but  more  upon  the  principles  governing  the  re- 
lationship of  master  and  servant,  and,  accordingly,  an  lagent  in  such 
a  matter  may  bind  his  principal  by  acts  which  are  not  only  outside 
the  scope  of  any  authoritj*  expressly  given  to  him,  but  which  may 
be  directly  contrary  to  the  expressed  directions  of  the  person  whose 
agent  he   is  held   to  be. 

A  petition  under  the  Controverted  Elections  Act,  1907, 
filed  bv  Paul  Rudvk,  one  of  the  defeated  candidates  in  the 
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election  for  the  Electoral  District  of  Whitford,  to  avoid  the 
election  of  the  respondent,  Andrew  S.  Shandro,  who  was 
returned  at  the  Provincial  general  elections  held  on  the  17th 
day  of  April,  1913,  as  member  for  said  district. 

A.  P.  Ewing,  K.C.,  C.  P.  Newell,  K.C.,  and  A.  Macleod 
Sinclair,  for  petitioner. 

A.  G.  MacKay,  K.C.,  for  respondent. 

Hyxdman,  J. : — The  petition  contained  the  usual  charges 
of  corrupt  practices. 

At  the  trial  the  following  charges  were  either  abandoned 
or  dismissed,  namely: 

Clauses  3  (b),  (c),  (d),  (e),  (f),  (h),  (k),  (l),*  (o), 
(r),  of  particulars  and  clauses  13  (a)  and  (c)  of  the  par- 
ticulars. 

As  to  the  remaining  charges  undisposed  of  I  will  first 
deal  with  the  charges  of  bribery. 

Clause  3  (a)  of  particulars  relates  to  the  payment  al- 
leged to  have  been  made  by  Alexander  Shandro,  agent  and 
brother  of  the  respondent,  to  one  Mike  Dymchuk  on  the 
day  of  the  election  to  induce  him  to  vote  for  the  respondent 
and  to  bring  voters  to  poll  17  to  vote  for  the  respondent. 

It  appears  that  Alex.  Shandro  was  appointed  agent  in 
writing  for  his  brother,  the  respondent,  to  act  as  scrutineer 
or  agent  at  poll  17  on  election  day.  He  drove  to  the  home 
of  Wasyl  Chlibecki,  who  lived  in  this  polling  division,  and 
slept  there  the  night  before  election.  Alex.  Shandro  says 
that  he  did  not  know  the  people  in  that  poll.  Chlibecki  told 
Shandro  he  thought  there  were  some  voters  in  Dymchuk's 
"  corner "  who  would  vote  for  respondent.  Shandro  knew 
Dymchuk  six  or  seven  years.  Shandro  and  Chlibecki  drove 
together  to  Dymchuk's  place  early  on  election  day  and  Alex. 
Shandro  says  he  asked  him  if  he  would  take  some  of  the 
people  to  the  poll  on  the  way.  Dymchuk  and  Chlibecki  both 
say  that  Shandro  paid  Dymchuk  $3  at  the  time  and  Dum- 
ohuk  says  he  paid  him  $2  after  the  poll  closed.  Alex.  Shan- 
dro, whilst  admitting  that  he  had  the  conversation  in  ques- 
tion and  requested  Dymchuk  to  carry  some  people  on  the 
way,  denies  that  he  was  either  asked  for  or  gave  him  any 
money  at  this  or  any  time.  Mr.  MacKay's  student,  Howson, 
who  was  assisting  him   in   the  defence,   also  testified  that 
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Chlibecki  shortly  before  going  into  the  witness  box  stated 
to  him  in  the  hallway  that  Shandro  did  not  pay  this  money. 
Chlibecki  contradicts  Howson.  From  what  I  could  judge 
of  these  witnesses,  I  am  of  opinion  that  there  must  have 
been  a  misunderstanding  between  them  as  to  the  effect  of 
their  conversation.  Chlibecki  did  not  witness  the  payment 
of  the  $2  and  Dymchuk^s  testimony  was  not  entirely  satis- 
factory as  to  the  exact  "  spot  *'  where  it  was  paid,  but  I  fail 
to  comprehend  why  these  two  men  apparently  without  any 
interest  in  the  case  or  any  antipathy  towards  respondent 
should  come  forward  and  testify  to  the  payment  in  the  man- 
ner they  did.  *  Mr.  MacKay  contended  that  it  was  unreason- 
able to  believe  these  witnesses  because  Dymchuk  did  no 
work  after  arriving  at  the  poll  as  $5  was  good  pay  for  a 
day's  work.  However,  he  drove  three  voters  there,  and  Shan- 
dro being  a  stranger  in  the  locality  and  it  being  an  unfavour- 
able poll  for  the  respondent,  I  do  not  think  it  extraordinary 
that  Dymchuk  did  nothing  further  during  the  day.  He  did 
exactly  what  he  promised  in  the  morning.  Taking  the  whole 
evidence  and  the  circumstances  into  consideration  I  am 
forced  to  the  conclusion  that  such  payments  were,  in  fact, 
made. 

As  to  the  question  of  agency,  Mr.  MacKay  argued  that 
the  written  authority  to  Shandro  to  act  as  scrutineer  was  a 
limited  one  only  and  the  respondent  should  not  be  bound  by 
any  illegal  acts  of  his  outside  the  scope  of  such  authority. 
Agency  in  elections,  however,  has  not  been  treated  in  the 
same  manner  as  in  ordinary  commercial  transactions.  In 
McPherson's  Election  Law  of  Canada  (1905),  at  p.  861,  I 
find  the  following: 

"The  doctrine  has  been  laid  down  and  is  now  firmly 
established  that  the  law  of  agency  which  would  vitiate  an 
election  is  utterly  different  from  that  which  would  subject 
a  canditate  to  a  penalty  on  indictment,  and  the  question  of 
his  right  to  sit  in  Parliament  has  to  be  settled  on  an  en- 
tirely different  principle.  The  principle  is  more  on  the  prin- 
ciple of  master  and  servant  than  of  principal  and  agent." 

"  In  referring  to  election  matters  it  may  be  stated  as  an 
axiom  that  the  law  of  bribery  and  in  relation  to  corrupt 
practices  is  not  framed  so  much  with  the  object  of  punish- 
ing the  briber  as  to  secure  purity  of  election." 
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At  p.  862 :  "  Agency  in  election  cases  differs  from  agency 
in  ordinary  commercial  or  other  transactions  of  business, 
inasmuch  as  in  the  case  of  an  election,  the  agent,  consti- 
tuted by  whatever  acts  are  suflBcient  for  the  purpose,  may 
bind  his  principal  by  acts  which  are  not  only  outside  the 
scope  of  any  authority  expressly  given  to  him,  but  which 
may  be  directly  contrary  to  the  expressed  directions  of  the 
person  whose  agent  he  is  held  to  be." 

In  the  matter  under  consideration  we  find  that,  in  addi- 
tion to  Alex.  Shandro  having  this  written  authority,  he  is 
the  brother  of  the  respondent.  He  drove  a  long  distance 
the  day  before  election  so  that  he  might  act  as  scrutineer 
for  his  brother  at  poll  17.  He  did  not  content  himself  with 
merely  attending  to  his  duties  as  scrutineer  but  shewed  his 
interest  in  the  election  on  behalf  of  the  respondent  by  ask- 
ing Chlibecki  if  there  was  anyone  he  might  hire  to  work  for 
Shandro  and  to  bring  voters  to  the  poll.  Chlibecki  referred 
him  to  Dymchuk  and  they  both  drove  to  the  latter^s  house 
and  arranged  with  him  to  carry  three  persons  to  vote. 

These  acts  and  the  relationship  of  the  two  Shandros, 
coupled  with  the  written  authority  as  scrutineer,  force  me 
to  the  conclusion  that  Alex.  Shandro  was  the  agent  of  the 
respondent  in  this  regard.  From  the  authorities  I  gather 
that  the  relation  is  more  on  the  principle  of  master  and 
servant  than  of  principal  and  agent  in  the  ordinary  common 
law;  that  agency  is  a  result  of  law  to  be  drawn  from  the 
facts  in  the  case  and  from  the  acts  of  individuals.  It  is  a 
question  for  the  court  whether,  upon  the  aggregate  of  all 
these  things  taken  together,  of  which  each  in  itself  is  a 
little,  though  some,  evidence,  the  person  is  shewn  to  have 
been  employed  to  such  an  extent  as  to  make  him,  upon  the 
common  sense  broad  view  of  it,  an  agent  for  whom  the  can- 
didate would  be  responsible.  See  Jelfs'  Corrupt  and  Illegal 
Practices  Prevention  Acts,  1883  to  1895,  3rd  Ed.,  pp.  70, 
71.  I  conclude,  therefore,  that  Alex.  Shandro  was  in  this 
instance  the  agent  for  the  respondent  and  find  the  charge 
proven  to  my  satisfaction. 

Paragraph  (g)  of  paragraph  1  of  Order,  as  amended  at 
the  trial,  charges  the  respondent  with  having  corruptly  paid 
to  Jordia  Tjastiuka  the  sum  of  $10  to  induce  him  to  vote  for 
the  respondent  and  to  buy  drinks  for  the  purpose  of  indue- 
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ing  electors  to  vote  for  the  respondent,  and  at  a  later  date 
a  further  sum  of  $10  for  a  like  purpose,  etc.,  etc. 

Lastiuka  testified  that  he  knew  Shandro  and  met  him 
before  the  election  in  Vegreville.  He  promised  to  have  a 
meeting  in  the  deponent's  district;  Lastiuka  asked  the  re- 
spondent to  give  him  some  money  to  spend  among  his 
friends;  he  wanted  the  money  to  buy  drinks  and  meals. 
Shandro  gave  him  $10,  in  the  hotel  at  Vegreville,  part  of 
which  he  said  he  spent  in  treating  farmers  from  his  district. 
Respondent  asked  him  to  call  a  meeting  and  handed  him 
some  bills  to  put  up  throughout  the  locality.  Lastiuka  ac- 
cord iiigly  advertised  the  meeting  and  posted  up  the  bills.  On 
the  night  of  the  meeting  Lastiuka  asked  for  pay  for  the 
work  he  had  done  and  Shandro  gave  him  $10.  Witness  de- 
manded $15  but  was  refused  the  extra  amount  and  was  told 
$10  was  sufficient.  Respondent  admitted  making  both  pay- 
ments but  says  that  about  two  months  previously  in  Edmon- 
ton Lastiuka  handed  him  $10  to  pay  his  school  taxes  for 
him,  which  Tjastiuka  admits,  and  Shandro  now  contends  that 
he  did  not  pay  these  taxes  and  when  he  handed  the  first  $10 
to  him  it  was  merely  a-  return  of  this  sum.  Respondent  ad- 
mitted, however,  that  at  the  time  of  the  payment  in  the 
hotel  nothing  was  said  about  taxes  and,  according  to  Lasti- 
uka, the  first  time  he  heard  of  this  was  after  the  election, 
(the  exact  time  being  very  uncertain)  when  Shandro  told 
him  this  $10  was  the  tax  money  which  he  had  held. 

If  this  was  respondent's  intention  at  the  time,  I  think, 
under  the  circumstances,  being  a  candidate,  and  knowing 
the  law  with  respect  to  bribery,  as  a  prudent  man  he  should 
have  made  it  abundantly  clear  at  the  time  that  this  was  a 
return  of  the  tax  money.  I  do  not  think  the  witness  would 
have  been  quite  so  generous  in  treating  the  farmers  if  he 
had  understood  it  was  his  own  money;  the  fact,  too,  that 
respondent  trusted  him  to  call  a  meeting,  post  up  his  bills, 
etc.,  shews  that  he  was  considered  of  some  value  as  a  worker 
and  supporter,  and  therefore,  in  the  absence  of  a  clearer  ex- 
planation, I  am  bound  to  hold  that  this  payment  was  made 
for  the  purpose  of  influencing  Lastiuka  in  the  election. 

As  to  the  second  $10,  although  under  the  Election  Act 
it  was  illegal  for  the  respondent  to  make  the  payment  except 
through  his  official  agent,  still  I  am  of  opinion  that  the  re- 
muneration was  fair  and  reasonable  for  the  work  which  wit- 
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ness  had  done  in  calling  the  meeting.  The  effect  of  the  pay- 
ment made  personally  by  the  candidate  I  will  deal  with  fur- 
ther on. 

Clause  3  (i)  and  (j)  of  particulars. 

That  on  the  5th  April,  1913,  the  respondent  corruptly 
paid  Onysko  Scheramata  $10,  to  induce  him  to  vote  for  him 
and  to  induce  others  to  vote  for  him,  and  that  on  the  lOtli 
April,  1913,  respondent  promised  to  pay  said  Scheramata 
$5  per  day  for  assisting  him  in  his  election,  and  later, 
namely,  in  the  month  of  July,  1913,  in  pursuance  of  said 
promise,  the  respondent  paid  Scheramata  the  sum  of  $40. 

Payment  of  the  sums  is  admitted  by  the  respondent  but 
he  contends  that  it  was  in  respect  of  lawful  expenses  and 
that  his  only  offence  was  that  of  paying  directly  moneys 
which,  by  sec.  293  of  the  Election  Act,  should  have  been  paid 
by  or  through  his  official  agent. 

The  evidence,  in  effect,  is  as  follows :  The  parties  met  in 
the  Alberta  Hotel,  Vegreville,  on  the  5th  April.  Shandro 
told  Scheramata  that  he  wanted  him  to  drive  speakers  for 
him  during  the  election  to  such  places  as  might  be  indicated 
from  time  to  time.  Scheramata  was  to  be  paid  $5  per  day, 
and  on  being  asked  if  he  had  any  money  replied  he  had  not, 
and  Shandro  advanced  him  $10.  TTc  says  this  money  wa< 
to  pay  for  meals,  etc.,  and  that  he  kept  an  account  of  it, 
which  came  to  more  than  $10,  but  did  not  receive  the  differ- 
ence from  Shandro.  The  only  work  he  did  was  driving 
speakers  about  the  riding.  He  never  drove  Shandro  him- 
self, but  went  where  he  was  directed  with  supporters.  lie 
did  not  work  continuously,  and  says  that  the  eight  days  at 
$5  included  election  day.  Xow  it  appears  that  he  had  con- 
siderable difficulty  in  collecting  the  debt.  He  never  rendered 
any  itemised  account  but  merely  claimed  $40  for  eight  days' 
driving  at  $5  per  day.  Having  failed  to  collect  from  Shan- 
dro, on  the  4th  July,  1913,  the  claim  was  placed  in  the  hands 
of  Ewing  &  Harvie,  solicitors,  who  wrote  a  letter  to  respon- 
dent threatening  that  unless  the  amount  was  paid  by  return 
mail  a  writ  would  be  issued  against  him.  On  receipt  of  this 
demand  Shandro,  on  the  26th  July,  1913,  paid  Scheramata 
personally  by  cheque  on  the  Merchants  Bank  of  Canada, 
Vegreville  branch,  on  which  is  written,  "in  full  payment 
hire  rigs  eight  days  at  $5." 

Scheramata  says  that  in  April  there  was  nothing  said 
as  to  how  electors  should  vote,  that  he  was  not  asked  to  do 
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anything  except  drive  Shandro's  agents  wherever  he  was 
ordered.  There  is  no  evidence  whatever  that  this  money  was 
paid  for  any  other  purpose  than  stated.  He  did  the  work 
he  agreed  to  do  and  il  am  of  opinion  that  the  remnneiation 
for  a  man  and  team  at  $5  per  day  imder  the  circumstances 
was  fair  and  reasonable. 

Mr.  Sinchiir#laid  stress  on  the  fact  that  Scheramata  tes- 
tified that  the  eight  days  included  election  day.  However, 
I  am  satisfied  that  Shandro  believed  Scheramata  actually 
did  drive  eight  days  excluding  election  day  and,  according 
to  the  evidence,  Scheramata  did  no  work  that  day.  He 
merely  voted  and  on  his  way  to  the  poll  "  picked  up  "  John 
Scheramata  and  on  his  way  home  drove  the  returning  offi- 
cer. As  John  Scheramata  was  an  Edmonton  man  having  no 
vote  in  Whitford  constituency  I  cannot  see  anything  in  the 
evidence  which  would  amount  to  proof  of  the  charge  of  con- 
veying voters  to  the  poll. 

1  conclude,  therefore,  that,  so  far  as  this  clause  is  con- 
cerned, there  was  no  corrupt  intent  on  the  part  of  the  respon- 
dent but  that  his  offence  consists  in  a  breach  of  sec.  293  of 
the  Election  Act. 

Clause  3  (m)  of  particulars,  that  the  respondent  on  2nd 
April,  1913,  at  Vegreville,  corruptly  paid  to  one  Elarian 
Mandryk  the  sum  of  $10  to  induce  him  to  vote  and  to  induce 
others  to  vote  for  the  respondent. 

I  am  not  satisfied  with  the  evidence  of  the  witness  Man- 
dryk. He  swore  that  Shandro  paid  him  $10  in  the  hall  near 
the  water  closet  of  the  Alberta  Hotel  for  the  purpose  of 
"  making  him  silent "  as  he  had  been  working  for  the  peti- 
tioner. He  testified  that  Shandro  said,  "  Take  this  and  donH 
talk  against  me  among  the  people,  neither  for  or  against  me."' 
After  this  he  worked  for  Rudyk  for  eight  days  at  $6  per  day 
and  said  nothing  to  Rudyk  about  Shandro^s  payment  until 
after  election  day. 

Shandro  emphatically  denies  this  payment.  He  says  he 
never  had  anything  to  do  with  Mandryk  that  day ;  that  wit- 
ness never  asked  him  for  money  and  that  he  never  gave  him 
any. 

Now,  even  if  the  above  were  all  the  evidence  on  the  point 
I  do  not  think  I  would  be  justified  in  deciding  against  re- 
spondent, but  on  cross-examination  Mandryk  admitted  that 
about  two  weeks  prior  to  the  trial  he  stated  in  the  presence 
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of  Michael  Ostrowsky,  Alex.  ShandrO;  Xick  Boychuk,  and 
the  respondent  that  he  did  not  receive  the  money  in  question. 
This  statement  was  reduced  to  writing  and  witnessed  by  the 
three  parties  above  mentioned.  Although  Mandryk  denies 
signing  the  paper  he  admits  that  it  contains  what  he  actu- 
ally stated.  All  the  others  say  that  he  did  in  fact  touch  the 
pen.  On  being  asked  why  he  told  a  different  story  he 
answered  that  he  was  not  at  the  time  on  oath  and  that  now, 
having  been  sworn  to  tell  the  truth,  he  would  do  so.  I  think, 
therefore,  in  view  of  these  events,  I  would  be  placing  a  prem- 
ium on  falsehlDod  if  I  were  to  accept  the  evidence  of  such  a 
witness  as  Mandryk,  especially  in  view  of  Shandro's  contra- 
diction, and  accordingly  find  the  charge  not  proven. 

Clause  3  .(p)  of  particulars  as  amended  is  to  the  effect 
that  respondent  did  pay  to  one  Solowan  $5  per  day  for  driv- 
ing during  the  election,  etc. 

I  find  that  the  expenses  incurred  were  legal  expenses,  that 
the  respondent  paid  $25  personally  and  that  his  offence  con- 
sists only  in  paying  directly  that  which  should  have  been 
paid  through  his  official  agent,  and  my  general  remarks  here- 
after will  apply  to  this  charge. 

Clause  4  (a),  (b),  and  (d),  and  clause  12  (i)  and  (j) 
of  particulars  charge  the  returning  officer,  William  Mawil- 
liack,  who  is  a  brother-in-law  of  the  respondent  with  instruct- 
ing persons  to  pull  down  and  himself  pulling  down  pictures 
and  literature  posted  up  by  the  petitioners,  etc. 

The  evidence  on  these  charges  is  meagre  and  very  un- 
satisfactory, and,  without  dealing  with  the  legal  effect  of  such 
acts,  if  proven,  I  unhesitatingly  dismiss  the  petition  so  far 
as  they  are  concerned. 

Clause  5  (a)  of  particulars.  This  charge  is  to  the  effect 
that  poll  16,  Soda  Ijake,  did  not  open  until  about  9.45  a.m. 
on  election  day,  that  the  deputy  returning  officer  and  poll 
clerk  were  not  sworn  as  required  by  law;  that  the  deputy 
returning  officer  did  not  shew  the  ballot  box  to  such  per- 
sons as  were  present  at  the  polling  place  so  that  they  inight 
see  that  same  was  empty,  as  required  by  the  Alberta  Elec- 
tion Act. 

The  evidence  is  clear  that  the  poll  did  not  open  until 
between  9.30  and  9.45  a.m.  owing  to  a  misunderstanding  on 
the  part  of  the  deputy  returning  officer  as  to  where  the 
poll  should  be  held,  but  with  the  exception  of  this  I  find 
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everything  else  was  quite  regular  and  the  respondent  and 
his  agent  innocent  of  any  complicitj'  in  the  matter.  I  am 
satisfied  that  the  delay  in  opening  this  poll  had  no  material 
effect  on  the  general  result  of  the  election.  There  were  fifty- 
one  voters  on  the  list,  forty-six  of  whom  voted,  and  the  peti- 
tioner had  a  majority  of  twelve  over  respondent,  the  vote 
standing  as  follows:  Connolly,  2;  Rudyk,  27;  Shandro,  15, 
and  two  rejected  ballots. 

Clause  5  (b)  of  particulars:  That  at  poll  15,  Hairy  Hill, 
no  poll  was  held  on  election  day  and  no  votes  were  taken 
although  many  electors  attended  for  that  purpose  and  were 
prevented  from  voting  by  reason  thereof. 

There  is  no  dispute  as  to  the  facts.  It  appears  that  the 
key  of  the  ballot  box  became  lost.  No  one  present  seemed  to 
have  courage  enough  to  open  it  in  any  other  way  and  conse- 
quently no  votes  were  taken  at  this  poll.  I  find,  however, 
that  respondent  was  not  responsible  in  any  way  and  that 
there  was  no  wilful  intent  on  the  part  of  anyone  concerned. 
I  am  of  opinion  that  this  event  had  no  material  effect  on  the 
result  of  the  election.  The  numbeft  of  voters  on  the  list  was 
42,  whereas  the  final  majorit}'  for  respondent  over  petitioner 
in  the  election  was  187.  Of  course,  it  might  be  possible  for 
more  than  42  to  vote  under  the  provisions  of  the  Election 
Act  which  permits  persons  not  on  the  list  but  who  are  never- 
theless entitled  to  vote  to  do  so  by  taking  the  necessary  oath. 
But  on  examination  of  the  statement  of  the  returning  offi- 
cer, form  51,  sec.  233,  of  the  Act,  I  find  that  the  average 
vote  in  each  poll  was  55  and  that  the  highest  number  at 
any  poll  was  97;  moreover  that  the  greatest  number  of 
names  on  any  polling  list  in  the  district  was  126.  It  is  to 
my  mind,  therefore,  quite  improbable  that  the  final  result 
would  in  any  way  have  been  effected  even  had  this  poll  been 
regularly  held  and  every  legitimate  vote  in  the  division  voted 
in  favour  of  the  petitioner. 

Clause  6  (a)  of  particulars :  This  relates  to  three  voters, 
George  Danyluik,  N.  Gazliuk  and  George  Kutosch,  who,  it 
is  alleged,  voted  at  poll  9  and  were  not  duly  qualified  electors. 

There  is  no  evidence  as  to  how  they  voted  or  that  the 
respondent  was  in  any  way  connected  with  them.  There 
is  also  some  doubt  as  to  whether  they  knew  they  were  not 
entitled  to  vote.  The  witness  Kutcher  himself  admitting 
that  although  he  was  scrutineer  for  Rudyk  he  was  not  sure 
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of  the  boundaries  of  the  district.  I  conclude  therefore  as  to 
this  that  no  corrupt  practice  has  been  proved  as  against  the 
respondent  or  his  agents. 

Clause  3  (n)  of  particulars:  That  John  Scheramata, 
agent  of  respondent,  corruptly  offered  $200  to  Zenko  Mytky- 
tka  to  induce  him  to  vote  for  respondent,  and  to  stay  away 
from  poll  7  on  election  day. 

At  the  conclusion  of  the  evidence  on  this  charge.  I  inti- 
mated I  believed  no  real  or  serious  offer  had  been  made,  and 
I  am  still  of  that  opinion.  The  chief  witness  for  the  peti- 
tioner himself  admitted  that  he  and  Scheramata  were  more  or 
less  chaffing  one  another  and  that  he  regarded  the  occurrence 
merely  as  a  "  joke.^'    I  therefore  dismiss  this  charge. 

Clause  14  (a)  of  particulars  charged  that  respondent 
instructed  the  enumerator  of  poll  8  to  mark  the  names  of 
four  electors  off  the  list  because  he  anticipated  that  such  per- 
sons intended  not  to  vote  for  respondent. 

I  find  from  the  evidence  that  two  of  these,  viz.:  Wasyl 
and  Fedor  Ungorian  did  not  live  in  the  Whitford  riding  and 
the  enumerator  was  justified  in  striking  their  names  off  the 
official  list.  I  do  not  think  that  Shandro  attempted  to  press 
the  enumerator  to  do  anything  improper  and  believed  that 
some  or  all  of  these  persons  were  not  entitled  to  vote  in  the 
constituency.     I  therefore  dismiss  this  charge. 

Clause  17  (a)  of  particulars:  This  alleges  that  the  re- 
spondent was  and  is  disqualified  from  being  a  member  of  the 
Legislative  Assemibly  of  the  Province  of  Alberta  in  that  he 
is  not  a  British  subject. 

The  evidence  adduced  in  connection  with  this  charge 
proved  to  be  rather  peculiar  and  interesting. 

It  appears  that  respondent  was  born  in  Austria  on  the 
9th  March,  1884,  emigrated  to  Canada  with  his  father,  Steve 
Shandro,  about  'the  year  1899  and  settled  in  the  district 
where  he  now  lives.  On  the  31st  day  of  October,  1904,  he 
went  through  the  usual  formalities  leading  to  his  natural- 
ization and  subscribed  the  usual  affidavits  before  Mr.  C.  W. 
Cross,  Commissioner  in  and  for  the  North  West  Territories 
and  certificate  of  naturalization  was  issued  on  the  8th  day 
of  February,  1905.  At  this  date,  therefore,  respondent  would 
be  about  one  month  under  twenty-one  years  of  age.  If  these 
were  the  only  facts  incidental  to  his  status  as  a  British  sub- 
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ject  it  might  be  necessary  for  me  to  decide  whether  or  not 
the  said  certificate  of  naturalization  was  valid  because  Sh^n- 
dro  was  at  the  time  under  twenty^ne  years,  but  eviden'^e 
was  adduced  proving  that  Steve  (or  Stefan)  Shandro,  father 
of  respondent,  became  a  naturalized  British  subject  on  the 
3rd  day  of  October,  1903.  Sespondent  lived  with  him 
after  that  date  and  before  he  became  twenty-one  years  of 
age  and  therefore,  under  the  Naturalization  Act,  was  already 
a  British  subject  and  became  such  before  he  attained  his  ma- 
jority and  his  own  certificate  was,  therefore,  superfluous. 
Section  35  of  the  Xaturalization  Act,  R.  S.  C.  ch.  17,  reads 
as  follows: 

*^  If  the  father,  or  the  mother  being  a  widow,  luis  ob- 
tained a  certificate  of  naturalization  within  Canada  every 
child  of  such  father  or  mother  who  during  infancy  has  be- 
come resident  with  such  father  or  mother  within  Canada  ahall 
within  Canada  be  deemed  to  be  a  naturalized  British 
subject/' 

This  comi^int  is  therefore  dismissed. 

Clauses  4  (a),  (c),  (d) ;  clauses  10  .(a) ;  11  (a) ;  12 
(a)  ;  12  (a),  (b),.(c),  (d),  (e),  (f),  (g),  (n),  (j);  13  (k), 
of  the  particulars :  These  charges  relate  to  the  arrest  of  the 
petitioner  at  the  instance  of  the  respondent  the  night  pre- 
vious to  the  election,  viz.:  on  the  16th  day  of  April,  1913, 
and  that  respondent  and  his  agents  advised  and  warned 
electors  not  to  vote  for  petitioner  because  he  was  in  gaol 
and  to  vote  for  him  would  be  useless.  The  facts  are  atthston- 
tially  as  follows:    • 

It  appears  that  on  the  25th  March,  1913,  the  Honourable 
C.  W.  Cross,  Attorney-General,  wrote  a  letter  to  the  peti- 
tioner, copy  of  which  is  as  follows: — 

"  Personal. 

'Dear  Sir, — If  you  are  desirous  of  having  any  appoint- 
ments made  of  Justices  of  the  Peace,  Notaries  or  Commi?^- 
sionert  in  connection  with  my  department  during  the  elec- 
tion, kindly  wire  to  me  at  Government  ofiices,  Edmonton, 
and  the  appointment  will  be  attended  to  at  once  by  Mr. 
Thorn. 

Wishing  you  every  success  in  the  coming  election  and 
with  best  regards, 

I  am,  yours  Tery  truly, 
X  (Sgd.)     C.  W.  Cross. 

Paul  Budyk,  Whitford,  Alberta.'' 
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The  petitioner  did  not  receive  this  letter  until  about  a 
week  before  election  whilst  he  was  passing  through  Whit- 
ford  Post  0£Sce  district.  It  appears  the  petitioner  had  been 
a  friend  of  the  Attorney-General  for  a  long  time,  was  an 
active  Liberal  and  supported  Mr.  Cross  in  his  several  elec- 
tions in  the  City  of  Edmonton,  that  the  petitioner  intimated 
to  the  Attomey-Qeneral  before  the  letter  was  written  that 
he  intended  being  a  candidate  and  states  that  Mr.  Cross 
wished  him  every  success. 

At  a  Liberal  convention  held  on  the  29th  March  the  re- 
spondent was  nominated  as  the  Liberal  candidate  for  the 
Whitford  riding.  Certain  friends  of  the  petitioner  also 
wiahed  to  nominate  him  but  he  refused  to  allow  his  name  to 
ge  before  the  convention  aiid  stated  that  he  proposed  run- 
ning as  an  Independent  Liberal,  and  from  that  time  onward 
was  active  in  promoting  his  interests  as  a  candidate  through- 
out tiie  locality. 

The  nafionality  of  the  majority  of  the  electors  in  the 
district  was  that  of  the  parties  hereto,  either  Austrian  or 
Hussian,  and  although  there  were  also  two  English  speaking 
candidates,  Hughson  and  Connolly,  it  was  conceded  that  only 
one  of  foreign  <birth  would  have  any  great  hope  of  success 
and  the  real  contest  was  conceded  to  be  between  petitioner 
and  respondent. 

About  the  13th  of  April  the  petitioner  read  and  inter- 
preted the  letter  referred  to  at  a  meeting  at  which  Andrew 
Shandi'o  was  also  present.  Bespondent  asked  to  see  the 
letter,  which  Hudyk  shewed  him  and  he  carefully  read  it 
and  understood  contents.  It  appeared  from  the  evidence 
that  Kudyk^s  object  in  using  this  letter  was  to  lead  the  people 
to  believe  that  he  was  a  friend  of  the  Attorney-General  and 
that  if  elected  to  the  Legislature  he  would  have  quite  .is 
muoh  influence  with  the  Government  as  the  regular  Liberal 
nominee,  Shandro,  and  there  is  evidence  to  the  effect  that  he 
boasted  to  some  extent  that  the  respondent  could  not  pro- 
duce such  a  letter  from  any  member  of  the  Cabinet.  The 
respondent,  evidently,  was  much  concerned  about  the  effect 
the  letter  would  have  on  the  minds  of  the  electors  and,  not 
being  able  to  understand  why  the  Attorney-General  should 
tevour  one  who  was  not  the  regularly  nominated  liberal 
candidate,  on  the  15th  of  April  had  a  telephone  conversa- 
tion with  Mr.  Cross  with  regard  to  it.    He  was  informed  by 
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Mr.  Cross  that  no  such  letter  had  ever  been  written,  thut 
he  had  had  no  correspondence  of  any  nature  with  Mr.  Budyk 
for  a  numiber  of  years  and  he  could  not  possibly  understand 
how  he  had  such  a  letter  in  his  possession.  With  this  assur- 
ance from  Mr.  Cross,  the  respondent  conceived  the  idea  of 
putting  an  end  to  the  effect  of  it  by  procuring  Rudyk's  ar- 
rest on  the  charge  of  forgery  and  by  means  of  a  search  war- 
rant getting  the  letter  away  from  him,  and  to  that  end  sent 
for  Robert  Stewart,  a  Justice  of  the  Peace  living  about  ten 
miles  distant,  asking  him  to  come  to  respondent's  house, 
which  Mr.  Stewart  did. 

As  a  matter  of  fact,  the  letter  was  a  genuine  one  signed 
by  Mr.  Cross  himself  but  which  evidently  for  some  reason 
or  another  at  the  time  of  the  telephone  conversation  he  had 
forgotten,  and  it  was  quite  proper  for  the  petitioner  to  use 
the  letter  in  any  legitimate  way. 

On  arrival  at  Shandro's  residence  the  Justice  of  the 
Peace  found  also  present  one  Mike  Ostrow^ky  and  others. 
Mike  Ostrowsky,  although  a  resident  of  Edmonton,  appears 
to  have  been  a  very  active  worker  in  this  district  in  the  in- 
terests of  Shandro.  He  was  connected  with  a  newspaper 
called  the  "  Russian  Voice  "  and  took  a  very  active  part  in 
the  scheme  to  have  Rudyk  arrested  and  the  letter  rendered 
useless  by  means  of  a  search  warrant. 

In  fairness  to  the  Justice  of  the  Peace,  who  was  also  an 
active  agent  of  Shandro,  I  must  state  that  he  advised  against 
such  a  proceeding  but  without  effect. 

On  the  afternoon,  therefore,  of  that  day  an  information 
was  laid  by  respondent  in  part  as  follows: 

"That  Paul  Rudyk  of  Edmonton,  Alberta,  on  or  about 
the  13th  day  of  April,  A.D.  1913,  at  Edward  in  the  said 
Province  did  unlawfully  forge  a  letter  signed  C.  W.  Cross, 
Attorney-General  of  Alberta,  or  did  have  a  letter  in  his 
possession  alleged  to  have  been  signed  by  C.  W.  Cross,  said 
letter  if  signed  by  C.  W.  Cross  is  a  forgery.  Said  C.  W. 
Cross  stating  so;  said  C.  W.  Cross  states  said  letter  never 
signed  by  him." 

And  a  warrant  to  apprehend  and  warrant  to  search  were 
issued,  the  warrant  to  search  reading  in  part  as  follows: 
"  that  there  is  reason  to  suspect  that  Paul  Rudyk  of  Edmon- 
ton has  in  his  possession  a  letter  signed  ^  C.  W.  Cross,  At- 
torney-General'  alleged  to  have  been  forged,  Mr.  C.  W. 
Cross  stated  never  wrote  said  letter." 
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Evidently  Shandro  had  some  misgivings  as  to  the  genu- 
ineness of  Mr.  Cross'  letter  because  it  was  arranged  that  the 
arrest  should  not  be  Aiade  unless  a  telegram  was  received 
at  Pakan  from  Mr.  Cross  confirming  the  telephone  conver- 
sation and  which  he  promised  to  send  that  day.  As  respon- 
dent was  due  at  a  meeting  in  the  evening  at  a  point  a  con- 
siderable distance  ftom  his  home  he  drove  away  with  one 
Rudimer  Pratish  about  four  o'clock  in  the  afternoon,  leav- 
ing Stewart  and  Ostrowsky  in  the  house.  It  was  arranged 
that  the  warrants  should  be  delivered  by  Constable  Schreyer, 
of  the  North  West  Mounted  Police,  with  instructions  that 
he  should  arrest  Budyk  only  on  condition  that  the  expected 
telegram  came  to  Pakan  from  Mr.  Cross,  Ostrowsky  and 
Stewart  drove  off  with  the  papers  and  placed  them  in  the 
hands  of  Mr.  Schreyer  on  the  above  conditions.  Whether 
or  not  Schreyer  got  the  expected  telegram,  it  is  not  clear, 
but  at  any  rate,  that  same  night  at  the  conclusion  of  a  meet- 
ing Rudyk  was  holding  at  Smoky  Lake  school  house  with 
seventy-five  or  eighty  people  present,  just  after  he  finished 
his  speech  Constable  Schreyer  appeared  and  demanded  the 
letter,  which  petitioner  gave  him.  The  constable  placed  it 
in  his  pocket,  shewed  him  the  warrant  and  placed  him  under 
arrest. 

It  appears  Schreyer's  intention  was  to  take  him  to  the 
home  of  Stewart,  a  very  long  distance  away,  but  at  the  re- 
quest of  the  petitioner  instead  he  was  taken  to  Dr.  Lawford, 
J.P.,  at  Pakan,  as  he  was  the  nearest  magistrate.  They  ar- 
rived at  Ijawford's  house  about  three  o'clock  in  the  morn- 
ing. As  there  was  no  accommodation  for  prisoners,  he  sent 
them  to  the  hospital  till  the  morning,  when  he  released  the 
petitioner  on  his  own  recognizance  till  the  18th  of  April, 
and  Rudyk  was  thus  enabled  to  be  present  about  the  open- 
ing of  the  Pakan  poll  and  was  also  at  Smoky  I^ake  poll  about 
one  of  two  o'clock  p.m.  On  the  18th  April  Dr.  Lawford 
further  adjourned  the  case  for  one  week  in  order  to  receive 
the  information  from  Stewart,  J.P.,  and  Shandro  was  noti- 
fied of  this  adjournment.  At  the  end  of  the  week  Rudyk  was 
telephoned  to  not  to  attend  as  Lawford  had  failed  to  receive 
the  papers  from  Stewart  and  the  case  was  further  postponed 
to  the  28th  of  the  month.  Although  Shandro  was  duly 
advised  of  these  dates,  he  did  not  appear  and  on  the  28th 
the  charge  was  formally  dismissed  by  the  justice  for  want  of 
prosecution. 
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There  is  a  feature  of  the  ease  which  deserves  some  atten- 
tion and,  to  my  mind,  has  a  very  great  bearing  on  iiie  atti- 
tude of  mind  and  motives  of  Shandro  and  Stewart.  There 
were,  apparency,  no  instructions  whatever  given  to  the 
constable  as  to  where  petitioner  should  be  taken  after  arrest. 
Under  ordinary  circumstances  he  would  be  brought  before 
the  justice  who  issued  the  warrant  and  the  constable  pro- 
posed doing  that  and  no  doubt  would  have  done  so  had  not 
Budyk  urged  otherwise.  Stewart,  on  the  eve  of  the  elec- 
tion, instead  of  remaining  at  home,  went  to  a  poll  ten  milos 
distant  so  that  if  the  constable  had  done  the  usual  thing 
and  taken  him  before  the  issuing  magistrate  he  wottld  have 
found  on  arrival  that  he  was  not  available  which,  no  doubt, 
would  have  meant  the  detention  of  the  petitioner  during  the 
whole  of  the  seventeenth  and  thus  deprived  him  of  any  work 
which  he  might  have  done  in  the  support  of  his  candidature 
on  this  important  day. 

The  only  commendable  thing  on  the  part  of  the  respon- 
dent in  this  reprehensible  affair  was  his  candid  confession 
that  in  doing  what  he  did  he  was  not  acting  in  the  public 
interest  or  with  t  view  of  assisting  in  the  administration  of 
justice  but  simply  and  solely  with  the  object  of  fuliiering 
his  own  election.  As  he  said,  "  The  main  object  in  arresting 
Rudyk  was  to  stop  Rudyk  taking  away  my  votes.'' 

Although  there  is  evidence  that  Shandro  believed  the 
Cross  letter  a  forgery,  still,  seeing,  as  he  did,  the  oflBcial 
letter  head  and  every  appearance  of  genuineness  on  the  face 
of  the  letter,  for  decency's  sake  at  any  rate  or  as  a  generous 
and,  I  might  say,  sportsmanlike  opponent,  he  might  at  least 
have  postponed  the  arrest  of  Rudyk  until  after  election  day 
as  he  must  have  known  that  Rudyk  was  a  man  of  substance, 
had  lived  in  the  country  for  many  years,  and  had  no  intea- 
tion  of  departing  from  the  province. 

The  petitioner  contends  that  this  action  on  the  part  of 
Shandro  and  the  advise  or  warnings  not  to  vote  for  him  had 
a  very  detrimental  effect  on  his  election  in  that  many  per- 
sons would  be  confused  and  misled  and  would  not  know 
what  effect,  if  any,  such  arrest  would  have  if  he  were  electe-i 
and  that  a  large  number  of  electors  would  naturally  be  pre- 
judiced by  reason  of  these  things.  I  find  it  difficult,  how- 
ever, to  come  to  that  conclusion.  Although  the  evidence  is 
conflicting,  I  believe  it  was  a  well  known  fact  and  was  dis- 
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cussed  by  electors  at  a  number  of  polls  that  Budyk  had  been 
arrested.  In  fact,  at  Smoky  Lake  school  the  night  before 
election  he  was  arrested  immediately  at  the  conclusion  of 
the  meeting  and  there  must  have  been  some  persons  who 
witnessed  this.  Granted  that  'even  only  one  person  knew  it 
at  the  time,  it  is  reasonable  to  suppose  that  news  of  such  an 
occurrence,  affecting  as  it  did  one  of  the  principal  candi- 
dates would  spread  very  rapidly  in  that  mysterious  manner 
which  such  news  does  and  there  is  no  telling  where  the  re- 
ports would  end.  However,  I  was  rather  surprised  that  no 
evidence  was  given  by  any  witness  to  the  effect  that  a  single 
elector  had  been  influenced  by  the  knowledge  or  report  of 
the  arrest.  If  anyone  did  vote  against  or  refrained  from  vot- 
ing for  Rudyk  on  this  account  it  is  strange  that  some  elector 
was  not  brought  forward  to  state  the  fact  at  the  trial  of 
this  petition. 

I  do  not  think  it  falls  under  the  head  of  intimidation 
or  undue  influence  either  at  common  law  or  under  sec.  26 
of  the  statute  unless,  at  any  rate,  it  could  be  proven  that 
it  did  actually  operate  to  intimidate  or  restrain  from  voting 
some  one  or  more  of  the  electors  in  the  district. 

I  therefore  come  to  the  conclusion  that,  reprehensible 
as  the  conduct  of  the  respondent  was  in  this  regard,  T  do 
not  think,  on  the  evidence,  that  it  amounts  to  any  of  the 
matters  contemplated  by  the  Elections  Act  as  a  cause  for 
declaring  the  election  void. 

Referring  to  the  payment  of  legitimate  expenses  made 
personally  by  respondent  but  which,  nevertheless,  under  the 
Elections  Act  are  not  permitted  but  must  be  made  by  the 
official  agent,  in  my  opinion  these  offences  do  not  fall  tindor 
the  head  of  corrupt  practices  but  are  merely  prohibited  acts. 
No  penalty  or  punishment  is  prescribed  in  the  Elections  Act 
for  the  commission  of  this  offence  and  would,  therefore,  I 
presume,  be  subject  to  the  punishment  prescribed  by  the 
Criminal  Code  which  deals  with  offences  against  provincial 
statutes,  for  which  no  punishment  or  penalty  is  prescribed. 

So  far  as  these  offences  are  concerned,  therefore,  I  con- 
clude that,  in  themselves,  they  do  not  constitute  a  ground 
for  avoiding  the  election. 

As  a  consequence,  therefore,  of  my  findings  as  to  the 
payments  made  to  Mike  Dymchuk  by  Alexander  Shandro, 
agent  of  the  respondent,  and  the  payment  to  Lastuika  made 
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by  the  respondent  personally,  and  other  findings,  it  is  my 
duty  to  declare  the  said  election  void,  and  as  a  further  re- 
sult of  such  findings,  the  said  respondent,  Andrew  S.  Shan- 
dro,  is  therefore  incapable  during  the  next  eight  years  of 
being  elected  to  or  sitting  in  the  Legislative  Assembly  or 
any  municipal  council  and  of  being  entered  on  the  voters' 
list  or  registered  as  a  voter  and  of  voting  at  an  election  and 
of  holding  any  office  at  the  nomination  of  the  Crown  or  any 
municipal  office. 

The  petitioner  shall  have  his  general  costs  but  shall  not 
be  entitled  to  tax  the  witness  fees  in  connection  with  such 
charges  as  have  not  been  proved  at  the  trial. 


SASKATCHEWAN. 

January  9th,  1915. 

supreme  court  en  banc. 

LANDES  V.  KUSCH. 

Vendor  and'Purchaser — Agreement  for  Sale  of  Land — Open 
Contract  —  Purchase-Money  Payable  by  Instalments  — 
Default — Acceleration — Remedies  of  Vendor  —  Personal 
Judgment  Sought  ^  Pleading  —  Averment  of  Title  and 
Readiness  to  Convey  Necessary — Rule  16^, 

Poasession  of  title  by  a  vendoir  suing  for  the  balance  of  the 
purchase-money  of  land  upon  an  open  contract,  and  his  readiness 
to  convey,  are  80me<thins  more  then  conditions  precedent  within  tht 
meaning  of  Rule  154;  they  are  marterial  facts  which  go  to  the  root 
of  the  action  and  must  be  pleaded. 

Having  pleaded  title,  the  vendor  must  prove  it,  at  the  hearing 
if  the  defendant  in  his  pleading  questions  the  validity  of  his  title; 
if  not,  it  may  be  proved  on  a  reference. 

It  in  only  where  defendant  admits  plaintiff*s  title,  or  has  by 
his  contract  expressly  agreed  to  pay  irrespective  of  title,  that  a  court 
will  decree  payment  by  a  purcha'ser  wifthout  a  good  title  first  hav- 
ing been  shewn. 

Order  of  Elwood,  J.,  28  W.  U  R.  M5,  set  aside. 

The  plaintiffs  statement  of  claim  sets  out  that  on  the 
10th  day  of  February,  1913,  by  a  certain  agreement  in  writ- 
ing, he  agreed  to  sell  to  the  defendant  and  the  defendant 
agreed  to  buy  the  south-west  quarter  of  7-37-4,  west  3rd,  for 
$20,000.  payable  $500  on  the  execution  of  the  agreement, 
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$500  on  March  10th,  1913,  $4,000  on  November  10th,  1&1:3, 
and  $5,000  on  the  10th  day  of  November  in  each  of  the  years 
1914,  1915  and  1916.  He  also  alleges  that  in  the  said  agree- 
ment the  defendant  covenanted  to  pay  the  said  stuns  together 
with  interest  thereon  on  the  days  and  times  stipulated 
therein,  and  further,  that  it  was  covenanted  and  agreed  in 
said  agreement  that  in  ^ase  of  default  in  the  payment  of 
principal  or  interest  or  any  part  thereof  due  thereunder,  the 
whole  of  the  purchase-money  should  become  due  and  payable. 
He  also  sets  out  that  the  defendant  had  made  default  in  the 
payment  of  the  $4,000  due  November  10th,  1913,  and  com- 
puting the  balance  of  purchase-money  and  interest  due  at 
the  sum  of  $19,886.67.     He  claims:— 

(a)  Payment  of  the  said  sum  of  $19,886.67  and  interest 
thereon. 

(b)  Judgment  for  the  said  sum. 

(c)  In  default  thereof,  that  the  interests  of  the  defend- 
ant in  the  said  lands  be  foreclosed  and  the  defendant  re- 
quired to  deliver  up  possession  of  the  said  lands  and  premises 
to  the  plaintiff. 

The  defendant  filed  the  following  statement  of  defence: 

(1)  The  defendant  admits  paragraphs  1,  2,  3,  4,  5  and 
6  of  the  plaintiffs  statement  of  claim  herein,  and  further 
says  that  he  is  unable  to  meet  the  payments  set  out. 

(2)  The  defendant  consents  to  his  interest  in  the  lands 
set  out  in  the  plaintiff^s  statement  of  claim  being  foreclosed, 
and  is  prepared  to  deliver  up  possession  of  the  said  lands 
and  premises  to  the  plaintiff  herein  as  the  plaintiff  claims 
for. 

The  plaintiff  then  moved  for  judgment  on  the  pleadings. 
The  defendant  admitted  his  right  to  a  foreclosure  order,  but 
contended  that  on  the  statement  of  claim  as  it  stood  the 
plaintiff  was  not  entitled  to  a  personal  judgment  against  him. 
The  Local  Master  before  whom  the  application  came,  allowed 
the  plaintiff  to  sign  judgment  for  the  amount  claimed,  and 
also  decreed  that  in  default  of  payment  by  October  24th, 
1914,  there  would  be  foreclosure  absolute.  From  this  order, 
by  subsequent  leave — although  there  had  been  several  in- 
tervening motions — the  defendant  appealed,  contending, 
first,  that  on  the  pleadings  there  could  not  be  a  personal 
judgment,  and  second,  that  there  could  not  be  both  personal 
judgment  and  foreclosure. 
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The  plaintiff,  by  notice  dated  June  22nd^  1914,  aban- 
doned that  portion  of  the  judgment  and  order  referring  to 
the  foreclosure  of  the  defendant's  interest  in  the  land,  and 
elected  to  proceed  only  on  the  persoinal  judgment  entered 
against  the  defendant.  The  appeal  was  heard  in  Chambers 
before  lillwood,  J.  It  was  there  contended  ttiat  before 
the  plaintiff  was  entitled  to  sign  personal  judgment  he 
must  allege  in  his  pleadings  that  he  had  a  good  title  to  the 
land  and  that  he  was  ready  and  willing  to  execute  a  con- 
veyance thereof  in  accordance  with  the  contract.  Elwood, 
J.,  28  W.  L.  R.  915,  held  that  the  possession  by  t^ 
plaintiff  of  a  good  title  and  his  readiness  and  willingness 
to  convey  were  conditions  precedent  which  would  be  im- 
plied under  rule  151,  and  therefore  it  was  not  necessary  to 
plead  them.    From  that  decision  the  appeal  is  taken. 

The  appeal  was  heard  by  Haultain,  C.J.,  Xewlands, 
IjAMont,  and  Brown,  JJ. 

J.  P.  Frame,  K.C.,  for  defendant^  appellant. 
H.  V.  Bigelow,  K.O.,  for  plaintiff,  respondent. 

Lamont,  J.: — The  first  question  is,  are  the  possession 
by  the  plaintiff  of  a  good  title  and  his  readiness  and  willing- 
ness to  convey  conditions  precedent  within  the  mcMiing  of 
Rule  154?  The  agreement  for  sale  was  not  made  part  of 
the  material  used  on  the  motioii,  nor  does  the  appeal  book 
contain  any  statement  as  to  the  terms,  if  any,  set  out  therein 
upon  which  the  vendor  was  to  convey.  All  we  know  is  the 
statement  in  the  plaintiff's  pleading  that  the  plaintiff  agreed 
to  sell  and  the  defendant  agreed  to  buy,  and  the  admission 
by  the  defendant  that  such  statement  is  true.  We  miMt  con- 
sider the  contract,  therefore,  as  an  open  one,  and  deal  with 
the  points  raised  on  that  basis. 

In  the  edition  of  the  Annual  Practice  (1915),  in  a  note 
under  English  Rule  210,  which  is  identical  with  our  Rule 
154,  I  find  the  following: 

"  Cases  constantly  occur  in  which,  although  everytiiing 
has  happened  which  could  at  common  law  prima  facie  en- 
title a  man  to  a  certain  sum  of  money,  or  vest  in  him  a  cer- 
tain right  of  action,  there  is  yet  something  more  which  must 
be  done,  or  something  more  which  must  happen,  in  the  par- 
ticular case,  before  he  is  entitled  to  sue,  either  by  reason  of 
the  provisions  of  some  statute,  or  because  the  parties  have 
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expressly  so  agreed;  this  something  more  is  called  a  condi^ 
tion  precedent.  It  is  not  of  the  essence  of  such  a  cause  of 
action,  but  it  has  been  made  essential.  It  is  an  additional 
formality  superimposed  on  the  common  law.  .  .  .  But 
an  allegation  which  is  of  the  essence  of  the  cause  of  action 
is  not  a  condition  precedent  within  the  meaning  of  this  rule, 
and  must  still  be  pleaded  in  the  statement  of  claim.'' 

In  Pruhauf  v.  Grosvenor  &  Co.  (18^2),  61  L.  J.  Q.  B. 
71 7y  it  was  held  that  to  maintain  an  application  for  final 
judgment  on  a  dishonoured  cheque  against  the  drawer  there 
must  be  an  allegation  that  notice  of  dishonour  had  been 
given  to  the  defendant.  The  reason  for  this  apparently  is 
that  notice  of  dishonour  is  necessary  to  effect  the  drawer 
with  liability,  and  therefore  it  is  more  than  a  condition  pre- 
cedent; it  is  a  material  fact  of  the  very  essence  of  the 
contract. 

Under  the  English  Judicature  Act^  an  assignee  of  a 
chose  in  action  may,  under  certain  circumstances^  sue  in  his 
own  name.  In  these  cases  the  statement  of  claim  must  oon- 
tain  averments  of  all  facts  necessary  to  bring  the  case  within 
the  section.  It  must  allege  an  absolute  assignment  in  writ- 
ing of  the  chose  in  action,  and  a  notice  in  writing  to  the 
defendant  of  such  assignment,  otherwise  action  cannot  be 
maintained.  Sear  v.  Lawson,  10  Ch.  D.  121 ;  Read  v.  Brown, 
23  Q.  B.  D.  128.  In  these  cases  the  assignment  and  notice 
thereof  are  not  considered  to  be  conditions  precedent  which 
need  not  be  alleged,  but  are  of  the  essence  of  the  cause  of 
action.  In  the  latter  case  the  question  was  whether  any 
part  of  the  cause  of  action  arose  in  the  city,  and  in  giving 
judgment  the  Master  of  the  Rolls  said : 

"  What  is  the  real  meaning  of  the  phrase,  '  a  cause  of 
action  arising  in  the  city '  ?  It  Iftis  been  defined  in  Cooke 
V.  Gill,  L.  R.  8  €.  P.  107,  to  be  this:  every  fact  which  it 
would  be  necessary  for  the  plaintiff  to  prove  if  traversed  in 
order  to  support  his  right  to  the  judgment  of  the  Court.  It 
does  not  comprise  every  piece  of  evidence  which  is  necessary 
to  prove  each  fact,  but  every  fact  which  is  necessary  to  be 
proved.** 

Is  the  possession  of  a  good  title  by  the  plaintiff  a  ma- 
terial fact  without  which  he  is  not  entitled  to  succeed  in  the 
action?  In  Armstrong  v.  Nason,  25  S.  C.  R.  2S8,  the  obli- 
gations as  to  title  imposed  on  a  vendor  of  land  under  a  con- 
tract to  sell  are  expressed  by  Strong,  C.J.,  in  these  words: 
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"  It  is  an  elementary  principle  that  if  a  vendor  contracts 
to  sell  land  without  any  saving  condition  as  to  the  nature 
of  the  title  he  is  to  confer  upon  the  purchaser,  the  law  im- 
plies that  it  is  incumbent  upon  him  to  make  out  a  good  title 
in  fee  simple." 

In  Ontario  it  has  long  been  settled  law  that  where  the 
price  of  land  is  payable  by  instalments,  the  purchaser  has  a 
right  to  have  a  good  title  shewn  in  the  vendor  before  he  can 
be  compelled  to  pay  any  part  of  the  purchase-money.  Oamble 
v.  Gummerson,  9  Grant,  199;  Cameron  v.  Carter,  9  0.  ft. 
426;  Thompson  v.  Brunskill,  7  Grant,  547. 

In  McCall  on  Remedies  of  Vendors  &  Purchasers,  at  pp. 
11  and  12,  the  author  says : 

"Where  the  'price  is  payable  by  instalments,  it  would 
appear  that  a  right  of  action  arises  in  respect  of  each  instal- 
ment as  soon  as  it  becomes  due  and  payable  under  the  terms 
of  the  contract.  The  vendor  must,  however,  in  general  be 
able  to  shew  a  good  title  in  himself,  or  that  he  has  the  right 
and  is  in  a  position  to  call  in  the  title  if  outstanding:  in 
other  words,  the  purchaser  cannot  be  called  upon  to  pay 
any  moneys  on  the  purchase-price  unless  and  until  the  ven- 
dor shews  a  good  title." 

The  same  rule  is  laid  down  in  Dart  on  Vendors  &  Pur- 
chasers, at  pft.  1001,  1002,  where  the  author  says: 

"  On  the  other  hand,  the  vendor,  if  he  sue  merely  on  the 
agreement  .  .  .  must  have  shewn  a  good  title  and  have 
executed,  or  been  ready  and  willing  to  execute,  a  conveyance 
in  the  terms  of  the  contract." 

I  am  therefore  of  opinion  that  the  possession  of  title  by 
a  vendor  suing  for  the  balance  of  the  purchase-money  of 
land  upon  an  open  contract,  and  his  readiness  to  convey, 
are  something  more  thai  conditions  precedent  within  the 
meaning  of  Rule  154;  they  are  material  facts  which  go  to 
the  root  of  the  action  and  must  be  pleaded.  If,  however, 
the  contract  is  not  an  open  one,  but  one  in  which  the  pur- 
chaser expressly  agrees  to  pay  the  purchase-money  on  a  day 
certain,  irrespective  of  title  or  conveyance,  no  averments  as 
to  this  are  necessary.     Yates  v.  Gardiner,  20  L.  J.  Ex.  326. 

That  the  vendor  must  allege  a  good  title  seems  to  me  to 
be  established  also  by  the  nature  of  the  action.  This  action, 
in  so  far  as  the  plaintiff  seeks  to  recover  the  balance  of  the 
purchase-money,  is  simply  a  vendor's  action  for  specific  per- 
formance.   In  McCall's  book  above  referred  to,  at  p.  9,  the 
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author  sets  out  the  remedies  open  to  a*  vendor  where  a  pur- 
chaser has  made  default  in  the  payment  of  the  purchase* 
money^  as  follows: 

He  may: 

(1)  Sue  for  the  purchase-money. 

(2)  Sue  for  damages. 

(3)  Enforce  his  vendor's  lien. 

(4)  Sue  for  specific  performance. 

(5)  Bescind  the  contract. 

But  in  order  to  succeed  at  law  under  ,(1)  in  an  action 
for  the  purchase-money  he  must  have  conveyed  the  property 
to  the  purchaser.  In  BuUen  &  Leake,  p.  285,  note  (m),  1 
find  the  law  summarised  as  follows: 

"  In  order  to  support  a  claim  for  the  purchase-price  of 
land  sold  or  assigned,  there  must  have  been  a  conveyance  or 
assignment  to  the  defendant.  (East  Lambton  Union  v. 
Metropolitan  Ry.  Co.,  L.  R.  4  Ex.  309).  A  mere  giving 
of  possession  is  not  enough.  In  the  absence  of  conveyance 
or  assignment  the  claim  must  be  for  specific  performance 
or  damages.^' 

The  same  principle  is  laid  down  in  25  Halsbury,  489,  as 
follows : 

"Hence  the  vendor  cannot  recover  the  purchase-money, 
notwithstanding  that  the  purchaser  has  been  let  into  pos- 
session, unless  the  conveyance  has  been  executed;  but,  on  a 
resale  at  a  lower  price,  he  can  recover  the  difference  in  price 
and  the  expenses  of  the  resale.*' 

The  reason  for  this  is  that  the  vendor  cannot,  apart  from 
contract  to  that  effect,  hold  the  land  and  at  the  same  time 
have  the  purchase-money. 

An  action  for  damages  would  not  give  the  vendor  the 
purchase-money,  but  only  the  difference  between  the  value 
of  the  land  left  on  his  hands  at  the  date  of  the  breach  and 
the  price  agreed  to  be  paid.  The  enforcement  of  his  vendor's 
lien  would  secure  to  him  whatever  he  could  realize  out  of 
the  land,  and  he  might  recover  the  deficiency,  should  there 
be  any ;  but  to  obtain  judgment  for  the  purchase-price  from 
the  purchaser  he  must  sue  for  specific  performance.  It  is 
not,  in  my  opinion,  very  material  whether  he  asks  in  the 
statement  of  claim  expressly  for  specific  performance  or 
merely  for  the  purchase-money,  for,  as  pointed  out  by  Stuart, 
J.,  in  Groves  v.  Mason,  8  W.  L.  R.  5'42,  these  remedies 
amount  in  the  end  to  the  same  thing.     It  is,  however,  im- 
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portant  to  realize  that  the  action,  in  so  far  as  the  claim  is 
to  recover  the  purchase-money,  is  in  reality  one  for  specific 
performance,  and  carries  with  it,  both  as  to  pleading  and 
the  order  to  'be  made,  the  incidence  of  an  action  for  specific 
performance.  As  to  pleading,  there  is  no  doubt  as  to  what 
must  be  set  up.  In  27  Halsbury,  83,  the  author  lays  down 
the  law  as  follows: 

"  The  plaintiff  in  an  action  for  specific  performance  of 
a  contract  for  the  sale  of  land  must  plead  that  he  is  ready 
and  willing  to  carry  out  the  contract,  and  repudiation  of  the 
contract  by  the  defendant  does  not  relieve  the  plaintiff  from 
this  obligatioA." 

See  also  Ellis  v.  Rogers,  50  U  T.  606. 

In  order,  therefore,  to  maintain  an  action  for  the  pui- 
chase-price  of  land,  sold  under  an  open  contract,  the  vendor 
must  allege  an  ability  and  willingness  on  his  part  to  per- 
form the  obligations  resting  on  him  under  the  contract,  in 
other  words,  that  he  has  a  good  title  and  is  willing  to  convey 
upon  payment. 

Having  pleaded  title,  the  vendor  must  prove  it.  He  must 
prove  it,  as  a  mle,  at  the  hearing  if  the  defendant  in  his 
pleading  questions  the  validity  of  his  title:  if  not^  it  may 
be  proved  on  a  reference.  Lord  Halsbury,  in  his  "Laws  of 
England,"  vol.  27,  at  pp.  83  and  84,  lays  down  the  law  as 
follows : 

"In  actions  by  a  vendor  of  land  to  enforce  specific  per-, 
formance  by  a  purchaser  of  the  contract  for  sale,  the  defen- 
dant may  succeed  at  the  trial  on  the  ground  of  a  defect  in 
the  plaintiflPs  title,  if  such  defect  has  been  expressly  pleaded, 
or  if  the  objection  appears  on  the  evidence  at  the  trial. 

"Even  though  no  defect  in  title  has  been  pleaded,  the 
defendant  is  entitled  to  have  jm  inquiry  directed  as  to  the 
title  of  the  pUintift  to  the  lapd  in  question.  If,  however, 
he  has  adtpitted  the  title  of  the  plaintiff  in  his  pleading, 
this  is  an  express  waiver  which  excludes  the  right  to  a  ref- 
erence of  title.'' 

The  same  principle  is  stated  in  almost  identical  words 
in  Fry  on  Specific  Performance,  4th  ed.,  p.  563. 

It  is,  therefore,  only  where  the  defendant  admits  the 
plaintiff's  title,  or  has  by  his  contract  expressly  agreed  to 
pay  irrespective  Qf  title,  that  a  court  will  decree  pciyment 
by  a  purchaser  without  a  good  title  first  having  been  aheifn: 
To  do  otherwise  would  be  to  compel  a  purchaser  to  pay  the 
purchase-prioo  and  leave  him  to  run  the  risk  of  finding,  when 
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he  had  done  so,  that  the  vendor  had  no  title ;  and  where,  as 
in  the  present  case,  that  has  been  done,  the  order  cannot  be 
upheld.  This  is  practically  what  was  laid  down  by  this 
court  in  Mayberry  v.  Williams,  3  S.  L.  R.  350.  In  that 
case,  as  here,  the  defendant  was  sued  for  the  balance  of  thQ 
purchase-money.  On  behalf  of  the  defendant  it  was  argued 
that  the  plaintiffs  action  must  fail  because  he  had  not  be- 
fore action  delivered  to  the  defendant  an  abstract  of  title 
and  tendered  a  conveyance.  The  trial  judge  gave  judgment 
for  the  plaintiff.  On  appeal  to  this  Court,  it  was  held  that 
the  action  did  not  necessarily  fail  although  the  plaintiff  had 
not  delivered  to  the  defendant  an  abstract  of  title  nor  tend- 
ered a  conveyance  before  action,  but  that  the  defendant  was 
entitled  to  a  reference  as  to  title.  The  judgment  of  the 
trial  judge  was  set  aside,  and  a  reference  directed,  with  leave 
to  the  parties  to  apply  after  the  report  on  the  reference  was 
filed  for  such  judgment  as  they  might  be  entitled  to. 

I  ao)  therefore  of  opinion  that  the  order  appealed  from 
cannot  be  upheld,  and  must  be  set  aside. 

In  his  statement  of  claim  the  plaintiff  simply  asked  for 
judgment,  and  in  default  foreclosure.  For  the  reasons  I 
liave  given,  he  is  not  entitled  to  judgment.  He  was,  how- 
ever, on  the  defendant's  pleading  entitled  to  an  qrdt^r  for 
foreeloaure  and  possession.  This  he  obtained,  but  subse- 
quently abandoned.  He  is  entitled  on  application  to  have  it 
restored. 

The  appeal  will  therefore  be  allowed,  and  the  order  set 
aside  with  costs,  both  of  appeal  and  in  Chambers. 

BsawN,  J.  i—A  am  of  opinion  that  this  appeal  shguld  he 
allowed,  for  the  reasons  given  by  n^  brother  Lgpiont. 

Haultain,  C.J.,  and  Newlands,  J.,  concurred. 

Appeal  allowed. 
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ALBERTA. 

January  26th,  -1915. 

scpheme  court — appell.atk  division. 

EWING  V.  McGlLL. 

Vendor  and  Purchaser  —  Agreement  for  Sale  of  Land  — 
Repudiation — Practice — Affidavit  in  Support  of  Motion 
Under  Old  Rule  lOS — Right  to  Cross-examine  Deponent 
—Old  Rule  29S. 

An  ai)pli<:atiou  was  made  by  a  vendor  under  Rule  103  to  have 
the  purchaser's  appearance  struck  out  and  for  an  order  for  final 
judgement  in  an  aotion  brought  to  recover  the  amount  of  the  first 
of  the  deferred  inittalments  of  purchase  money  under  an  agreement 
for  the  sale  of  land: — 

Held,  that  the  statement  of  d^ence  setting  up  that  the  vendor 
at  the  time  of  the  delivery  of  the  said  defence  had  neither  the  title 
nor  the  right  to  call  for  the  title  to  the  mines  and  minerals  on 
the  said  land  constituted  a  repudiation  of  the  said  agreement. 

Held,  that  if  the  vendor  as  a  matter  of  fact  at  the  date  of 
the  delivery  of  said  defence  had  neither  the  title  nor  the  right  to 
call  for  the  title  to  the  said  mines  and  minerals,  the  repndialAon 
of  the  contract  entitled  the  purchaser  to  be  relieved  from  further 
liability  under  it  and  that  the  said  liability  could  not  be  revived  by 
a  subsequent  acquiring  by  the  vendor  of  such  title  or  right  to  call 
for  it. 

Held,  that  upon  the  said  application  purchaser  was  en- 
titled, under  old  rule  108,  to  shew  a  good  deience  by  the  cross- 
examination  of  the  vendor  upon  the  staitement  in  his  affidavit  that 
he  was  and  had  been  since  a  specified  date,  ready,  willing,  and  able 
to  give  purchaser  a  clear  title  to  the  said  lands  including  the  mines 
and  minerals  in  and  under  the  same. 

Held,  although  ift  is  within  the  discretion  of  the  judge,  whether 
or  not  he  will  allow  a  cross-examination  upon  an  affidavit  In  sup- 
port of  a  motion,  petition,  or  summons,  under  Rule  293,  that  where 
the  discretion  is  exercised  upon  a  wrong  principle  the  appellate  court 
may  set  the  matter  right. 

0.  M.  Biggar,  K.C.,  for  defendant,  appellant. 
A.  M.  Sinclair,  f6r  plaintiflP,  respondent. 

Walsh,  J. : — The  plaintiffs  action  is  brought  to  recover  the 
amount  of  the  first  of  the  deferred  instalments  of  purchase 
money  and  interest  under  an  agreement  for  the  sale  by  him 
to  the  defendants  of  certain  land,  the  agreement  containing 
the  usual  covenant  by  the  purchasers  to  pay.  It  is  a  purely 
personal  judgment  which  is  sought,  no  other  relief  being 
claimed.  Simmons,  J.,  on  an  application  to  him  under  old 
Rule  103  ordered  that  the  defendant's  appearance  should  be 
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struck  out  and  that  the  plaintiff  should  be  at  liberty  to  enter 
up  final  judgment  for  the  amount  claimed  with  costs.  From 
this  order  the  defendants  appeal  by  leave  of  the  learned  judge 
who  made  it.  The  only  ground  of  appeal  argued  before  us 
was  that  on  the  hearing  of  the  application  upon  which  the 
order  was  made  the  defendants  were  improperly  refused  the 
right  to  cross-examine  the  plaintiff  on  his  second  affidavit 
filed  in  support  of  the  motion. 

The  summons  was  issued  on  the  5th  of  June,  1914,  on  an 
affidavit  of  the  plaintiff  which  after  proving  the  agreement 
and  the  defendant's  default  contains  the  following  para- 
graph : — 

"4.  I  am  able,  ready  and  willing  to  give  a  transfer  of  the 
lands  mentioned  in  the  said  agreemeiit  to  the  defendant  on 
payment  of  the  total  sums  due  by  them  under  the  agree- 
ment.*' 

The  agreement  which  was  made  an  exhibit  to  this  affi- 
davit contains  a  covenant  on  the  part  of  the  plaintiff  that 
he  would  on  payment  of  the  purchase  money  and  interest 
transfer  the  lands  to  the  defendants  "subject  to  the  condi- 
tions and  reservations  in  the  original  grant  thereof  from  the 
Crown."  The  defendants  before  the  return  of  the  summons 
delivered  their  statement  of  defence  and  counterclaim  con- 
taining the  following  paragraphs: — 

"6.  In  the  alternative,  the  defendants  state  that  the 
plaintiff  agreed  to  transfer  to  the  defendants,  upon  payment 
of  all  sums  due  on  the  said  agreement,  the  said  lands  by 
good  dnd  sufficient  transfer  free  and  discharged  from  all 
encumbrances  but  subject  to  the  conditions  and  reservations 
in  the  original  agreement  from  the  Crown. 

"  7.  The  plaintiff  is  not  the  registered  owner  of  the  said 
lands  free  and  discharged  from  all  encumbrances  subject 
only  to  the  conditions  and  reservations  in  the  original  grant 
from  the  Crown. 

"  8.  The  original  grant  from  the  Crown  contained  the 
coal  rights  under  the  said  lands  and  the  plaintiff  is  not  the 
owner  of  the  coal  rights  under  the  said  lands.'' 

The  counterclaim  simply  repeats  paragraph  6  of  the  state- 
ment of  defence  and  asks  for  cancellation  of  the  agreement 
and  repayment  to  the  defendants  of  the  money  paid  by  them 
under  it  with  interest.  The  defendants  on  the  return  of  the 
summons  brought  into  chambers  an  abstract  of  title  to  the 
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lands  in  question  ''reserving  all  mines  and  minerals  to 
Sherbrooke  Land  Company'^  shewing  that  on  its  date,  the 
18th  of  June,  1914,  the  same  stood  in  the  plaintiflPs  name. 
Aiter  some  enlargements  the  motion  finally  came  before 
my  brother  Simmons  on  the  7th  of  July  when  a  further  af- 
fidavit of  the  plaintiff  sworn  on  the  4th  of  July  was  filed 
which  after  setting  out  that  the  plaintiff  is  the  registered 
owner  of  the  lands  in  question  "  including  the  mines  and 
minerals  upon  and  under  such  lands'^  contains  the  follow- 
mg  paragraph: — 

'*  3.  That  I  am  and  have  always  been  since  the  13th  day 
of  November,  1911,  ready,  able  and  willing'  to  give  to  the 
defendants  clear  title  to  the  said  lands,  including  the  mines 
and  minerals,  in  and  under  the  same,  in  compliance  with 
the  terms  of  the  agreement  of  sale  sued  upon  herein  upon 
payment  by  the  defendants  of  the  sums  due  or  accruing  due 
under  the  said  agreement  of  sale.'^ 

It  was  upon  the  statements  contained  in  this  3rd  para- 
graph and  particularly  as  to  the  date  when  he  acquired  the 
title  to  the  mines  and  minerals  that  the  cross-examination 
of  the  plaintiff  was  sought.  The  learned  judge's  reasons  for 
his  refusal  of  this  application  do  not  appear  before  us  as  he 
disposed  of  the  matter  orally  on  the  spot,  but  it  was  stated 
before  us  in  argument  and  without  contradiction  that  he  re- 
fused it  because  as  it  appeared  that  the  plaintiff  then  had 
the  whole  title  to  the  lands  including  the  mines  and  minerals 
the  date  upon  which  he  acquired  the  title  to  the  mines  and 
minerals  was  immaterial.  , 

The  contention  for  the  defendants  is  that  the  paragraphs 
of  their  statement  of  defence  above  set  out  and  their  counter- 
claim constitute  a  repudiation  of  the  contract  on  the  ground 
that  the  plaintiff  then  had  neither  the  title  nor  the  right  to 
call  for  the  title  to  a  material  part  of  the  subject  matter  of 
the  contract,  that  if  the  plaintiff  as  a  matter  of  fact  at  the 
date  of  the  delivery  of  this  defence  had  neither  the  title  to 
the  mines  and  minerals  nor  the  right  to  call  for  it  the  repu- 
diation of  the  contract  thereby  made  entitled  them  to  be 
relieved  of  further  liability  under  it  and  that  their  liability 
could  not  be  revived  by  a  subsequent  acquiring  by  the  plain- 
tiff of  such  title  or  right  to  call  for  it.  For  this  reason  they 
say  that  they  should  have  been  allowed  to  cross-examine  the 
plaintiff  particularly  as  to  the  statement  in  his  affidavit  thit 
he  had  been  since  the  13th  of  November,  1911,  ready,  able, 
and  willing  to  malce  this  title. 
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I  think  there  can  be  no  doubt  but  that  if  the  defendants 
pleading  amounts  to  a  repudiation,  and  if  the  fact  is  that  at 
the  date  of  its  delivery  the  plaintiff  could  not  make  title  to 
the  mines  and  minerals,  this  repudiation  would  have   the 
result  contended  for  by  the  defendants,  always  assuming  of 
course,  that  the  defendants  had  not  by  something  which  oc- 
curred after  the  discovery  by  them  of  this  lack  of  title  done 
something  to  disentitle  them  to  so  repudiate.     The  recent 
decision  of  this  court  in  Goodchild  v.  Bethel,  30  W.  L.  B.  280, 
makes  that  sufficiently  clear.     It  is  contended,  however,  for 
the  plaintiff  that  the  defendants  pleading  which  is  admittedly 
the  only  thing  that  the  defendants  can  rely  upon  for  that 
purpose,  does  not  amount  to  a  repudiation.     It  is  said  that 
the  counterclaim,  which  asks  for  a  cancellation  of  the  agree- 
ment and  a  return  of  the  money  paid  under  it,  is  based  en- 
tirely upon  the  allegations  of  paragraph  6  of  the  statement  of 
defence,  and  that  those  allegations  standing  alone  are  not 
sufficient  to  entitle  the  defendants  to  the  relief  prayed  for  by 
the  counterclaim.     I  think,  however,  that  it  is  to  the  state- 
ment of  defence  and  not  to  the  counterclaim  we  must  look 
for  the  purpose  of  determining  whether  or  not  the  pleading 
amounts  to  a  repudiation.     The  defendants,  so  far  as  this 
application  is  concerned,  are  simply  resisting  the  claim  which 
the  plaintiff  makes  against  them  for  the  payment  of  this 
money,  and  their  reasons  for  resisting  it  must  be  found  m 
their  statement  of  defence  rather  than  in  their  counterclaim 
which  is  practically  their  statement  of  claim  in  a  cross-action 
for  the  return  of  the  money  already  paid.     I  think,  there- 
fore, that  we  must  read  paragraphs  6,  7,  and  8  of  the  state- 
ment of  defence  for  the  purpose  of  reaching  a  conclusion  as 
to  whether  or  not  the  pleading  does  amount  to  repudiation. 
I  am  of  the  opinion  that  it  does,  even  though  neither  the 
word  '  repudiate '  nor  any   equivalent  of  it  appears  in  it. 
The  defendants  by  their  pleading  tell  the  court  and  the 
plaintiff  the  reasons  why  they  should  not  be  ordered  to  pay 
the  amount  sued  for.     The  reason  disclosed  by  the  para- 
graphs in  question  is  that  the  plaintiff  is  not  the  owner  of 
the  coal  rights.     What  meaning  can  be  drawn  from  this  other 
than  that  because  of  the  facts  alleged  the  contract  is  not 
binding  upon  the  defendants,  which  is  as  practical  a  way  of 
repudiating  it  as  can  well  be  imagined?    If,  in  answer  to  a 
letter  from  the  plaintiff  demanding  payment,  the  defendants 
had  replied  that  they  would  not  pay  because  of  the  facts 
which  they  now  plead  in  these  paragraphs,  I  do  not  see  how 
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any  argument  could  be  made  that  they  did  not  thereby  re- 
pudiate the  contract  and  so  I  think  we  must  treat  this  plead- 
ing as  a  repudiation. 

The  question  then  is  whether  or  not  the  cross-examina- 
tion of  the  plaintiff  should  have  been  permitted.  It  is 
urged  that  there  was  no  right  to  cross-ex&mine  inasmuch  as 
under  old  Rule  105  which  was  then  in  force  the  defendants 
could  only  shew  cfiuse  against  the  application  "by  affidavit 
of  himself  or  some  one  who  can  swear  positively  to  the  facts 
or  by  offering  to  bring  into  court  the  amount  claimed  in 
the  action."  Under  Kule  103,  however,  the  defendants  were 
entitled  to  shew  "by  affidavit  or  otherwise"  that  they  have 
a  good  defence  to  the  action,  and  I  do  not  think  that  this 
right  is  limited  or  taken  away  by  the  language  of  Rule  105. 

The  sliewing  of  a  good  defence  by  the  cross-examinatiou 
of  the  plaintiff  upon  his  affidavit  is  shewing  it  otherwise  than 
by  affidavit  and  so  is  strictly  within  the  rule.  The  fairness 
of  this  construction  could  not  be  better  exemplified  than  by 
this  case.  If  the  defendants  have  any  defence  at  all  to  this 
action  it  is  founded  upon  facts  which  are  peculiarly  within 
the  knowledge  of  the  plaintiff  and  which  they,  the  defend- 
ants, are  unable  to  prove  by  their  own  affidavits.  Unless, 
therefore,  they  can  get  at  them  by  this  method  they  cannot 
get  at  them  at  all,  and  they  must  quietly  submit  to  a  judg- 
ment against  them  which  the  plaintiff  might  not  be  entitled 
to  if  they  were  able  to  get  these  .facts  froni  hira  under  cross- 
examination.  I  am  sure  that  no  one  will  attribute  to  me  the 
slightest  intention  of  impeaching  even  by  suggestion  the 
entire  accuracy  of  the  statement  sworn  to  by  the  plaintiff.  I 
am  simply  endeavouring  to  shew  the  injustice  that  might 
arise  from  placing  upon  these  rules  a  construction  that  would 
,make  it  impossible  to  use  a  plaintiff's  cross-examination  in 
answer  to  such  a  motion. 

The  rule  providing  for  such  a  cross-examination  under 
the  old  practice  is  293 ;  "  Upon  any  motion,  petition  or  sum- 
mons evidence  may  be  given  by  affidavit;  but  the  court  or 
judge  may  on  the  application  of  either  party  order  the  at- 
tendance for  cro^s-exami  nation  of  the  persons  making  such 
affidavit  and  may  make  such  interim  order  or  otherwise  as 
appears  necessary  to  meet  the  justice  of  the  case." 

It  is  said  that  the  power  given  to  the  judge  under  this 
rule  is  discretionary.  That  is  so,  but  the  discretion  so  given 
must  be  judicially  exercised  and  if  it  is  not  an  appeal  will 
lie.     It  is  quite  apparent  tliat  leave  to  cross-examine  was 
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refused  in  this  case  because  of  the  opinion  of  the  learned 
judge  that  the  plaintiff  was  entitled  to  succeed  by  reason  of 
the  admitted  fact  that  he  then  was  in  a  position  to  make 
title  to  all  of  the  land  and  that  it  would  avail  the  defendants 
nothing  to^  shew  that  the  title  to  the  minerals  or  the  right  to 
call  for  it  had  first  been  acquired  by  him  after  their  repudi- 
ation of  the  contract.  Being  in  error  as  to  this  his  discre- 
tion was  not  exercised  upon  a  proper  ground  and  this  court 
not  only  can  but  should  set  the  matter  right. 

Upon  the  argument  the  suggestion  was  made  that  Kule 
103  does  not  apply  to  this  action  as  the  money  sued  for  is 
not  a  debt  or  a  liquidated  demand.  This  point  was  not  raised 
by  the  notice  of  appeal  and  Mr.  Biggar  disclaimed  any  idea 
of  raising  it  now.  He  in  fact  expressed  his  willingness  to 
submit  to  it  as  a  term  of  allowing  the  appeal  that  this  ques- 
tion should  not  be  raised  when  the  motion  comes  before  a 
judge  again,  and  I  think  this  term  should  be  imposed.  The 
question  is  now  of  but  academic  interest  in  view  of  the  fact 
that  the  new  Bule  287  which  takes  the  place  of  former  Rule 
103  applies  to  any  action  in  which  a  defence  has  been  filed. 

I  would  allow  the  appeal  with  costs  and  set  aside  the 
order  for  judgment  and  the  judgment  entered  under  it,  and 
direct  the  plaintiff  to  attend  before  the  clerk  for  cross-exam- 
ination on  his  affidavit  of  the  4th  of  July  at  a  time  and  place 
to  be  appointed  by  him,  after  the  completion  of  which  the 
motion  for  judgment  may  be  brought  on  again  by  the  plain- 
tiff on  two  clear  days'  notice.  The  defendants  must  not 
delay  this  cross-examination.  Unless  excused  by  the  default 
or  delay  or  absence  or  illness  of  the  plaintiff  it  must  be  had 
within  ten  days  from  the  delivery  of  this  judgment,  failing 
which  the  plaintiff  shall  be  entitled  to  move  for  judgment  as 
hereinbefore  provided,  the  defendants  upon  the  hearing  of 
the  motion  are  not  to  be  at  liberty  to  raise  the  point  that 
this  case  is  not  within  old  Rule  103.  Any  directions  with 
reference  to  such  cross-examination  or  motion  which  may  be 
necessaiy  to  meet  any  contingency  not  herein  provided  for 
may  be  given  by  a  master  in  chambers  or  a  judge. 

Stuart,  Beck,  and  Scott,  JJ.,  concurred. 

Appeal  allowed. 
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SASKATCHEWAH. 

Haultaix,  C.J.  January  28th,  1915. 

REX  V.  WEISS. 

Criminal  Law — Preferring  Charge — Deliberate  Refusal  of 
Attorney-Oeneral  to  Prefer — Any  Person  may  Prefer 
Charge  with  Consent  of  Judge — When  Consent  Withheld 
—Sec.  87 3 A .  of  Code. 

BM,  that,  although »  under  sec.  873Li  of  the  Code,  a  Judge  has 
the  power  ito  consent  to  a  diarge  being  preferred  by  any  pexeon,  the 
said  power  should  not  be  exercised  in  the  face  ci  a  deliberate  refusal 
of  the  Crown  'to  prefer  a  charge,  tmless  the  evidence  taken  on  the 
preliminary  enquiry  discloses  such  a  strong  prima  facie  case  against 
the  accused  as  to  suggest  an  abuee  of  his  judicial  discretion  l^  the 
Attorney-General,  or  an  attempt  to  stifle  a  pr(H>er  prosecution. 

Application  by  a  private  prosecutor  asking  to  be  allowed 
to  prefer  a  charge  under  the  provisions  of  sec.  873 A.  of  the 
Criminal  Code. 

T.  J.  Blain,  for  applicant. 
No  one,  contra. 

Haultain,  C.J. : — The  accused,  C.  M.  Weiss,  was  com- 
mitted for  trial  at  the  present  sittings  of  the  court  by  C.  A. 
Berry,  esquire,  a  justice  of  tlie  peace,  after  preliminary  en- 
quiry into  a  charge  of  theft.  At  the  opening  of  the  court, 
Mr.  Sampson,  agent  for  the  Attorney-General,  informed  me 
that- he  was  directed  by  the  Attorney-General  not  to  prefer 
a  charge  and  to  cause  a  stay  of  proceedings  to  be  entered. 
Mr.  Blain,  on  behalf  of  the  private  prosecutor,  now  asks  me 
to  allow  him  to  prefer  a  charge  under  the  provisions  of  sec. 
873A.  of  the  Criminal  Code.  There  can  be  no  doubt  that 
under  that  section  I  have  the  power  to  consent  to  a  charge 
being  preferred  "by  any  person."  The  only  question  for 
me  to  consider  is  whether  T  should  exercise  that  power  in 
the  present  case. 

Section  962  of  the  Criminal  Code  empowers  the  Attor- 
ney-General to  direct  a  stay  of  proceedings  "  at  any  time 
after  an  indictment  has  been  found  against  any  person  for 
any  offence  and  before  judgment  is  given  thereon."  In  this 
province  we  have  no  grand  jury,  so  that  an  indictment  can- 
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not  be  found  against  any  person.  Strictly  speaking,  thero- 
fore,  this  case  has  not  reached  the  point  at  which  a  stay  of 
proceedings  can  be  entered. 

Under  the  law  as  it  now  stands,  the  trial  of  a  person 
charged  with  a  criminal  offence  is  commenced  without  the 
intervention  of  a  grand  jury,  or  even,  it  would  appear,  with- 
out a  preliminary  enquiry  by  a  magistrate,  by  a  formal 
charge  in  writing  preferred, — 

1.  By  the  Attorney-General;  or 

2.  By  an  agent  of  the  Attorney-General;  or 

3.  By  any  person  with  the  written  consent  of  the  judge 
of  the  court;  or 

4.  By  any  person  with  the  written  consent  of  the  Attor- 
ney-General; or 

5.  By  order  of  the  court. 

In  this  province  the  practice  with  regard  to  criminal 
charges  is  as  follows:  When  any  person  is  committed  for 
trial,  the  justice  of  the  peace  before  whom  the  preliminary 
inquiry  it  held  transmits  the  original  depositions  to  the 
clerk  of  the  district  court  of  the  district  in  which  the  offence 
is  alleged  to  have  been  committed.  The  local  agent  of  the  At- 
torney-General for  the  district  then  transmits  a  copy  thereof 
to  the  department  of  the  Attorney-General.  Upon  receipt 
of  a  copy  of  the  depositions  as  aforesaid,  the  Attomey-Qeu- 
eral  either  authorizes  the  local  agent  to  prefer  a  charge, 
under  the  provisions  of  sub-sec.  (2)  of  sec.  873 A  of  the 
Criminal  Code,  or  instructs  him  not  to  prefer  a  charge  in 
the  matter. 

In  exercising  this  discretion,  the  Attorney-General  is 
practically  performing  the  functions  of  the  grand  jury. 
See  In  re  Criminal  Code,  43  S.  C.  R.  434,  16  Can.  C.  C.  549. 
In  the  present  case  this  practice  has  been  followed,  and  Mr. 
Sampson,  the  agent  of  the  Attorney-General,  has  been  in- 
structed not  to  prefer  a  charge  and  to  enter  a  stay  of  pro- 
ceedings. As  I  have  already  pointed  out,  a  stay  of  proceed- 
ings does  not  appear  to  be  the  appropriate  action,  as  there 
has  been  no  indictment  found,  and  the  case  is  not  in  court. 
If  an  indictment  had  been  found  by  a  grand  jury,  the  At- 
torney-General would  have  had  the  right  to  direct  a  stay  of 
proceedings,  or  in  earlier  times,  to  enter  a  nolle  prosequi. 
"  The  Attomey-G«neral  alone  has  the  power  to  enter  a  nolle 
prosequi,  and  that  power  is  not  subject  to  any  control.  His 
decisions  when  exercising  such  functions  were  not  subject 
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to  review  by  the  Court  of  Queen's  Bench,  and  are  not  now 
subject  to  review  by  the  Queen's  Bench  Division  or  the  Court 
of  Appeal."  K.  v.  Comptroller  of  Patents,  [1899]  1  Q.  B, 
909,  914. 

It  must  be  admitted  that  there  is  not  a  complete  analogy 
between  a  stay  of  proceedings  or  nolle  prosequi  and  what  has 
been  done  in  this  case.  The  practical  result  in  this  case  is 
that  the  Attorney-General,  on  consideration  of  the  whole 
matter,  has  instructed  his  agent  not  to  lay  a  charge.  As  I 
have  already  pointed  out,  there  is  nothing  in  the  Criminal 
Code  to  prevent  me  from  consenting  to  a  charge  being  pre- 
ferred 'by  any  person.  But  I  think  that  very  strong  reasons 
should  be  shewn  to  justify  me  in  taking  such  a  step,  in  face 
of  the  deliberate  action  of  the  Crown  authorities.  If  the  evi- 
dence taken  on  the  preliminary  inquiry  disclosed  such  a 
strong  prima  facie  case  against  the  accused  as  to  suggest  an 
abuse  of  his  judicial  discretion  by  the  Attorney-General,  or 
an  attempt  to  stifle  a  proper  prosecution,  I  should  have  no 
hesitation  about  consenting  to  a  charge  being  preferred.  But 
(and  it  should  be  almost  unnecessary  to  say  so)  I  can  find 
nothing  of  that  sort  in  this  case.  On  the  contrary,  after 
reading  very  carefully  the  large  mass  of  evidence  taken  on 
the  preliminary  enquiry,  I  am  convinced  that  the  Attorney- 
General  exercised  a  sound  discretion  in  directing  that  a 
charge  should  not  be  laid. 

I  must,  therefore,  refuse  the  application. 

Application  refused. 
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ALBEBTA. 

January  14th,  1915. 

supreme  court. 

IMNDY  V.  NATIONAL  TRUST  COM^PANY,  LIMITED. 

Executors  and  Administrators — Secret  Profit  on  Sale  hy  De- 
ceased— Evidence — Corroboration, 

The  action  was  brought  (o  recover  a  secret  profit  made,  as  was 
alleged,  on  the  sale  to  the  plaintiflf  of  two  parcels  of  land  by  the 
deceased,  acting  ostensibly  as  an  agent.  One  of  the  parcels  had 
been  purchased  by  the  deceased  in  his  own  name,  and  the  agreement 
for  purchase  had  been  assigned  by  him  to  the  plaintiff,  and  a  statu- 
tory declaration  had  been  made  by  the  deceased  that  he  had  pur- 
chased as  the  plaintiff's  agent. 

Held,  that  this  was  sufficient  corroboration  an  to  this  parcel, 
but  that  the  two  transactions  being  distinct,  corroboration  as  to 
the  one  parcel  was  of  no  avail  as  far  as  the  other  was  concerned, 
and  that  there  being  no  corroboration  as  to  it  the  plaintiff  could 
not  succeed. 

Trial  of  action. 

Alexander  Stuart,  K.C.,  for  plaintiff. 
H.  H.  Parlee,  K.C.,  for  defendants. 

SiMMOXS.  J. : — The  defendant  is  the  administrator  of 
the  estate  and  effects  of  Joseph  Robinson,  late  of  Vermillion 
in  the  Province  of  Alberta. 

In  April,  1911,  the  plaintiff  purchased  from  said  Robdn- 
son  the  north-east  quarter  of  section  thirty-three,  in  town- 
ship forty-nine,  range  six,  west  of  the  fourth  meridian,  in 
the  province  of  Alberta,  at  the  price  of  $3,200,  and  in  June, 
1911,  the  plaintiff  purchased  from  said  Robinson  the  south- 
east quarter  of  said  section  at  the  price  of  $2,880. 
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The  plaintiff  says  that  in  regard  to  the  purchase  of  the 
north-east  quarter,  Robinson  represented  to  him  that  the  land 
was  owned  by  a  friend  of  Robinson's  in  the  United  States, 
and  that  he,  Robinson,  could  purchase  it  for  the  plaintiff 
cheaper  than  any  one  else  could  do,  and,  at  the  plaintiff's  re- 
quest, the  said  Robinson  agreed  to  act  as  the  agent  of  the 
plaintiff  in  making  the  said  purchase. 

The  plaintiff  says  that  tlie  said  Robinson  then  purchased 
the  land  direct  from  the  Canadian  Pacific  Railway  Company, 
the  owner,  at  the  price  of  $2,640,  and  made  a  fraudulent 
profit  thereby  of  $560. 

The  plaintiff  alleges  that  the  south-east  quarter  was  sold 
to  the  plaintiff  by  the  said  Robinson  under  similar  misrepre- 
sentations and  a  secret  profit  of  ^80  was  thereby  obtained 
by  the  said  Robinson. 

The  plaintiff  claims  from  the  administrator  the  return 
of  said  moneys  so  fraudulently  obtained. 

At  the  trial,  the  plaintiff  satisfied  me  as  to  the  truth  of 
the  allegations  above  set  out.  This  is  a  case,  however,  where 
pursuant  to  section  12  of  the  Evidence  Act  of  Alberta,  ch.  3, 

1910,  Alberta,  the  statements  of  the  plaintift  must  be  cor- 
roborated in  some  material  part. 

In  regard  to  the  purchase  of  the  north-east  quarter,  I  find 
sufficient  corroboration  to  satisfy  the  statute. 

The  said  Robinson  purchased  this  quarter  section  from 
the  Canadian  Pacific  Railway  Company  on  the  26th  of  May, 

1911,  for  $2,640,  under  an  agreement  in  writing  with  the 
company  of  that  date. 

On  the  5th  of  August,  Robinson  executed  a  quitclaim  of 
this  land  to  the  plaintiff  and  on  the  9th  of  September,  1911, 
he  executed  an  assignment  to  the  plaintiff  of  the  contract 
to  purchase  from  the  railway  company. 

Mr.  Morrison,  a  barrister  at  Vermillion,  acted  for  both 
parties  in  the  preparing  and  execution  by  the  parties  of  the 
said  documents.  He  says  there  was  a  delay  in  obtaining  the 
approval  of  the  railway  company  to  the  said  assignment  due 
to  an  execution  registered  against  Robinson. 

On  April  1st,  1912,  Robinson  made  a  statutory  declara- 
tion to  the  effect  that  in  purchasing  said  north-east  quarter, 
he  did  so  as  the  agent  of  the  plaintiff.  In  view  of  his  statu- 
tory declaration,  there  is  no  explanation  for  the  contract  be- 
tween Robinson  and  the  railway  company,  and  it  is  obvious 
that  if  his  statutor\'  <leclaration  is  true,  this  contract  should 
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have  been  made  between  the  plaintiff  and  the  railway  com- 
pany. 

Mr.  Morrison  says  he  understood  from  the  instructions 
he  got  from  Eobinson  that  the  plaintiff  was  purchasing  direct 
from  Bobinson.  Boibinson  has  made  a  statutory  declaration 
that  such  was  not  the  case,  but  that  he  had  no  interest  in  the 
transaction  beyond  his  usual  agency  commission,  but  he  does 
not  state  the  amount  of  the  commission. 

In  regard  to  the  south-east  quarter,  I  ana  not  able  tu  find 
in  the  documents  or  in  the  evidence  of  Morrison  any  cor- 
roboration. They  were  separate  transactions,  each  giving 
rise  to  a  separate  cause  of  action,  and  corroboration  in  re- 
gard to  one  transaction  is  not  corroboration  in  regard  to  the 
other.  Cook  v.  Grant,  32  U.  C.  C.  P.  511 ;  Be  Boss,  29  Grant 
385;  Voyer  v.  I^epage,  Alberta  Court  of  Appeal,  December, 
1914. 

The  plaintiff  is,  therefore,  to  have  judgment  for  $560  and 
interest  at  5  per  cent,  from  May  26th,  1911,  the  date  of  pur- 
chase of  said  lands,  and  costs. 

The  defendant  company  to  have  its  costs  paid  out  of  the 
estate. 


SASKATCH£WAH. 

Haultain,  C.J.  January  11th,  1915. 

CHAMBERS. 

COWAN  V.  SCHILLING. 

Dentistry — Dental  Profession  Act,  sees.  51,  5U — UnquaUfied 
Person  Practising — Imprisonment  in  Default  of  Payment 
of  Penalty  and  Costs — Evidence — Onus  of  Proof— ^nus 
on  Person  Charged  to  Prove  Qualificati(m — Criminal  Law 
— Conviction  not  Specifying  Particular  Acts — Power  of 
Court  to  Amend. 

Tleldy  that  a  ma^strate  may  order  imprisonment  forthwith  in 
default  of  payment  of  a  penalty  and  costs  imposed  for  practising 
dentistry  in  violation  of  the  provisions  of  ItEe  Dental  Profession  Act, 
notwit^istanding  that  sec.  51  of  the  said  Act  provides  a  special  mode 
of  levying  the  same  by  digress. 

A  conviction  for  practising  dentistry  in  violation  of  the  pw)- 
visions  of  the  Dental  Profession  Act  is  bad  if  it  does  not  specify 
the  particular  act  or  acts  which  constitute  the  alleged  practising  of 
dentistry,  but  where  the  magistrate  had  jurisdistion  and   an  offence 
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was  committed  of  the  nature  specified  in  Hie  conriction  this  defject 
can  be  remedied  by  amendment. 

Under  sec.  54  of  the  Dental  Profession  Act,  the  onus  is  on 
a  person  charged  with  being  an  unlicensed  practitioner  to  establish 
the  contrary. 

P.  M.  Anderson,  for  applicant. 
H.  F.  Thomson,  for  infonnant. 
C.  M.  Johnston,  for  the  magistrate. 

Haultain,  C.J. : — The  most  important  objection  to  this 
conviction  is  that  the  evidence  does  not  disclose  an  oflfenee 
under  the  Dental  Profession  Act  (ch.  108,  R.  S.  Sask.),  in- 
asmuch as  there  is  no  evidence  of  practising  for  hire,  gain, 
or  hope  of  reward.  In  my  opinion,  there  is  a  prima  facie 
case.  The  evidence  shews  that  the  defendant  practised  den- 
tistry and  dental  surgery  and  charged  fees  for  his  services. 
There  is  some  evidence  that  a  Dr.  Eobinson,  of  Winnipeg, 
had  some  connection  with  the  business,  but  what  that  connec- 
tion is  does  not  appear.  The  defendant  did  the  work,  fixed 
the  fee,  and  so  far  as  the  evidence  goes,  controlled  and  dis- 
bursed the  moneys  received  by  him  for  his  services.  There 
is  some  suggestion  in  the  evidence  that  Dr.  Robinson  had 
something  to  do  with  the  business,  but  what  his  interest  is 
does  not  appear,  ^fiss  Partridge,  the  office  clerk,  seems  to 
have  had  some  instructions  from  Dr.  Robinson,  but  she  was 
under  the  control  of  the  defendant,  took  her  instructions  and 
received  her  pay  from  him.  The  fact  that  the  account  was 
kept  in  Robinson's  name  does  not,  in  my  opinion,  make  any 
difference,  as  the  defendant,  according  to  the  evidence,  kept 
the  account  at  the  bank  and  drew  cheques  on  it.  The  whole 
affair,  to  my  mind,  is  an  attempt  on  the  part  of  Robinson  to 
reap  a  little  benefit  i)y  allowing  an  unqualified  man  to  evade 
the  law  under  cover  of  his  name. 

In  any  event  there  is  no  evidence  that  Robinson  is 
licensed  to  practise  in  Saskatchewan,  and  the  onus  was  on 
the  defendant  to  establish  that.  (See  sec.  54,  "the  Dental 
Profession  Act.") 

I  am  therefore  satisfied  that  an  offence  of  the  nature  de- 
scribed in  the  conviction  has  been  committed.  I  am  also 
satisfied  that  the  punishment  imposed  is  not  in  excess  of  that 
which  might  have  been  lawfully  imposed  for  the  offence  in 
question. 

Objection  has  been  taken  that  there  is  no  provision  for 
distress  in  default  of  payment  of  the  penalty  and  costs,  as 
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provided  by  sec.  51  of  the  Dental  Profession  Act.  Beading 
sec.  52  of  the  Interpretation  Act  (ch.  1,  E.  S.  Sask.),  and 
sec,  8  of  the  Magistrates'  Act  (ch.  62,  R.  S.  Sask.),  in  con- 
junction with  sec.  739  of  the  Criminal  Code,  I  am  of 
opinion  that  the  magistrate  had  power  to  order  imprison- 
ment forthwith  in  default  of  payment  of  the  penalty  and 
costs,  notwithstanding  the  fact  that  sec.  51  provides  a  special 
mode  of  levying  the  same  by  distress. 

The  case  of  Reg.  v.  Cantillon,  19  0.  R.  197,  was  cited  in 
support  of  the  objection,  but  that  case  was  decided  before 
sec.  739  (b)  of  the  Criminal  Code  was  enacted.  Rex  v. 
Skinner,  9  Can.  C.  C.  558,  and  a  number  of  cases  cited 
therein,  were  all  decided  under  sec.  744  of  the  Criminal 
Code,  and  do  not  apply  to  a  conviction  made  under  sec.  739 

(b). 

The  amended  conviction  provides  for  the  costs  and 
charges  of  commitment  and  of  conveying  to  gaol.  By  the 
Dental  Profession  Act,  sec.  52,  the  fine  is  clearly  payable  to 
the  convicting  magistrate,  so  that  there  is  no  necessity  for  a 
direction  in  the  conviction  as  to  whom  the  fine  should  be 
paid. 

The  only  other  objection  which  it'  is  necessary  for  me  to 
consider  is  the  objection  that  the  conviction  does  not  specify 
the  particular  act  or  acts  which  constituted  the  alleged  prac- 
tising of  dentistry.  On  this  point  the  cases  of  Reg.  v.  Coul- 
son  .(1893),  1  Can.  C.  C.  114;  Smith  v.  Moody,  [1903]  1  K. 
B.  56;  R.  V.  Harris  (1908),  13  Can.  C.  C.  393,  were  cited, 
among  others. 

I  am  inclined  to  think  that  the  conviction  is  bad  on  the 
ground  stated,  but  as  I  find  that  the  magistrate  had  jurisdic- 
tion, and  that  an  oflPence  was  committed  of  the  nature  speci- 
fied in  the  conviction,  this  defect  can  be  remedied  by  amend- 
ment. (Per  Armnur,  C.J.,  in  Reg.  v.  Coulson,  supra,  at  p. 
117.)  I  will  accordingly  amend  the  conviction  by  inserting 
in  the  appropriate  place  a  statement  of  the  several  acts  shewn 
to  have  been  committed  by  the  defendant  in  the  evidence. 

For  the  foregoing  reasons  this  application  must  be  re- 
fused, but  without  costs. 

Application  refused. 
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ALBERTA. 

January  26th,  1915. 
supreme  court. 

MAYHEW  V.  SCOTT  FRUIT  COMPANY,  LIMITED. 

Sale  of  Goods — Perishable  Goods — Injury  in  Transit — Neg- 
ligence— Carriers, 

The  defendantfl  in  March,  1913,  bought  in  Edmonton  from  the 
plaintiff,  a  carload  of  potatoes  to  be  shipped  f.o.b.  Grand  Forks,  B.C. 
The  terms  of  sale  were  set  out  on  a  sheet  of  paper,  having  as  a 
printed  heading  the  name  of  a  former  company,  whose  bnsinesa  the 
defendants  had  bought  out,  with  the  name  of  the  defendants  stamped 
above  this  printed  heading  with  the  words  "  successors  to  **  added. 
The  plaintiff  shipped  the  potatoes  from  Grand  Forks,  on  the  12th 
of  March,  and  when  having  the  shipping  bill  made  out  handed  the 
memorandum  of  sale  to  the  railway  clerk  who,  not  noticing  the 
stamped  name  above  the  printed  name,  filled  in  the  latter  as  the 
name  of  the  consignees.  The  plaintiff  without  noticing  the  error 
mailed  the  shipping  bill  to  the  defendants  who,  as  was  held^  re- 
ceived  it  in  course  of  post.  The  defendants  did  not  obtain  delivery 
of  the  potatoes  till  the  22nd  of  March,  and  they  were  then  badly 
frozen,  and  they  refused  to  pay  for  them.  When  they  first  dealt 
with  the  question  they  made  no  reference  to  the  mistake  in  the 
shipping  bill,  but  subsequently  they  treated  this  as  the  cause  of  the 
delay. 

Heldf  that  if  the  case  had  to  be  decided  upon  this  ground  the 
defendants  would  not  be  lidble,  for  the  fault  was  that  of  the  plaintiff, 
who  should  have  seen  that  the  shipping  bill  was  correctly  made  out. 

But,  held,  also,  that  the  defendants  were  obviously  at  fault,  for 
after  the  receipt  of  the  shipping  bill  they  had  ample  time  to  correct 
the  mistake  by  communication  with  the  carriers,  and  to  prevent  any 
delay  arising  because  of  it. 

It  was  contended  by  the  defendants  that  the  plaintiff  should 
have  made  a  special  contract  with  the  carriers  for  the  care  of  the 
potatoes,  but  it  was  held  that  as  this  contention  had  not  been 
pleaded  it  was  not  open  to  the  defendants,  and  that  apart  from  this 
without  evidence  the  nature  of  the  contract  which  might  have  been 
made  with  the  carriers  could  not  be  determined. 

Held,  also,  that  potatoes  are  not  '*  perishable  goods "  of  such  a 
character  as  those  in  question  in  Beer  v.  Walker,  46  L.  J.  Q.  B.  677, 
so  as  to  cast  upon  the  seller  the  risk  of  their  not  arriving  in  good 
condition,  and  that  frost  in  the  middle  of  March,  sufficiently  severe 
to  injure  potatoes,  was  something  sufficiently  "out  of  the  ordinary 
course  "  to  bring  the  case  within  the  exception  mentioned  in  Beer  v. 
Walker,  if  that  case  was  treated  as  applying  at  all. 

Appeal  by  the  defendants  from  the  judgment  of  Lees, 
Co.J, 

A.  Macleod  Sinclair,  for  appellants. 
W.  E.  Payne,  for  respondent. 

Stuart,  J. : — This  is  an  appeal  by  the  defendants  from  a 
judgment  of  His  Honour  Judge  Lees  in  an  action  tried  at 
Red  Deer,  whereby  he  directed  Judgment  for  the  plaintiff  for 
$237  and  interest  and  costs. 
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The  defendants  carried  on  business  at  Edmonton,  where 
they  had  taken  over  by  some  means  not  clearly  shewn  the 
business  of  a  company  called  The  Macpherson  Fruit  Com- 
pany, Limited.  The  plaintiff  was  a  farmer  residing  in 
Grand  Forks,  B.C.  He  was  in  Edmonton  in  March,  1913, 
and  there  personally  obtained  an  order  from  the  defendants 
in  the  following  words : — 

"  Edmonton,  Alta.,  Mar.  1,  1913. 

"  We  agree  to  take  one  oar  of  potatoes  from  E.  Mayhew 
at  the  price  of  $9  per  ton,  sacked  f.o.b.  Grand  Forks,  B.C., 
it  being  understood  these  take  a  rate  of  42  cents  per  cwt.  to 
Edmonton. 

"  The  Scott  Fruit  Co,,  Ltd., 

"  MacKelvie." 

This  order  was  written  on  a  sheet  of  paper,  which  had  a 
printed  heading  shewing  that  it  had  originally  been  one  of 
the  letter  heads  of  the  Macpherson  Fruit  Company,  Limited, 
but  above  the  letter,  words  had  been  stamped  with  a  rubber 
i^tamp  in  red  ink  and  in  fairly  large  letters  the  words : 

"  The  Scott  Fruit  Co.,  Limited, 

"  Successors  to/' 

The  plaintiff  returned  to  Grand  Forks,  B.C.,  and  there 
on  March  12th,  1913,  loaded  a  car  of  potatoes,  and,  having 
done  80,  went  to  the  railway  agent  to  secure  a  bill  of  lading. 
Instead  of  drawing  it  up  himself,  he  asked  the  agent  to  do 
so,  and,  in  order  to  give  the  agent  the  necessary  information, 
he  passed  in  to  him  through  the  wicket  the  order  of  March 
1st  above  set  forth.  The  agent  overlooked  the  words  stamped 
at  the  top  of  the  order  and  made  the  bill  of  lading  out  to  The 
Macpherson  Fruit  Company,  P^dmonton.  He  handed  this 
bill  of  lading  to  the  plaintiff,  who  docs  not  seem  to  have 
noticed  the  error.  The  plaintiff  then  made  out  his  account 
against  the  Scott  Fruit  Company  for  the  sum  of  $236.70.  On 
both  the  bill  of  lading  and  on  the  account  the  number  of  the 
car  in  which  the  potatoes  had  been  placed  was  stated.  The 
plaintiff  mailed  both  the  bill  of  lading  and  the  account  at 
once  to  the  defendants  at  Edmonton,  but  did  not  write  any 
letter  accompanying  them. 

The  car  arrived  at  the  switch  or  siding  in  front  of  the 
defendants'  warehouse  on  March  22nd.  The  defendants 
examined  the  potatoes  and  they  were  found  to  be  badly 
frozen.  They  refused  to  accept  them.  They  sent  at  on?e 
the  following  telegram  to  the  plaintiffs: — 
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"  Your  car,  No.  184504,  only  arrived  to-day  and  is  badly 
frozen.  We  have  refused  same,  as  we  will  not  look  to  rail- 
road company  for  a  claim.  We  have  too  many  claims  in 
now  we  canH  get  paid.'' 

They  also  wrote  a  letter  the  same  day,  to  the  same  effect 
practically,  in  which  they  made  no  mention  of  a  wrong  ad- 
dress. To  the  telegram,  the*  plaintiff  replied  denying  responsi- 
bility and  asserting  that  the  question  was  entirely  one  be- 
tween the  railway  company  and  the  defendants.  On  March 
28th,  the  defendants  wrote  the  plaintiff  and  then  first  pointed 
out  fhe  fact  of  a  mistake  having  been  made  by  the  plaintiff 
in  the  address,  adding  "  if  the  truth  be  known,  we  think  you 
can  blame  that  circumstance  for  the  freezing  of  the  potatoes." 
They  then  went  on  to  discuss  the  question  of  making  a  claim 
against  the  railway  company  and  concluded  their  letter  by 
the  following  sentences :  "  There  is  absolutely  no  question 
about  the  damage  having  been  inflicted  and  there  is  plainly 
some  negligence  on  the  part  of  the  railway  company.  If  we 
were  you,  we  would  not  make  any  mention  to  the  railway 
company  at  your  point  of  your  error  in  billing  this  car,  be- 
cause they  may  take  notice  of  that  and  base  an  objection  to 
the  claim  on  it." 

On  April  "^Hth,  the  plaintiff  wrote  from  Red  Deer 
threatening  suit,  and  on  April  29th,  the  defendants  replied, 
urging  that  a  claim  be  made  against  the  railway  company. 

The  plaintiff  began  his  action  in  December,  1913. 

The  learned  trial  Judge,  in  giving  judgment  for  the 
plaintiff,  went  upon  the  ground  that  the  defendants  had,  by 
the  use  of  the  old  letter-head  of  The  Macpherson  Fruit  Com- 
pany, when  giving  their  order,  contributed  to  the  mistake 
made  at  Grand  Forks,  the  point  of  shipment;  that,  when 
the  plaintiff  delivered  the  ])otatoes  at  Grand  Forks  to  the 
carrier  and  handed  them  the  order  for  the  purpose  of  mak- 
ing out  the  bill  of  lading,  he  had  performed  his  whole  duty 
to  the  defendants:  and  that,  after  the  deliver}'  of  the  pota- 
toes to  tlie  carrier  the  latter  became  the  agent  of  the  defend- 
ants and  any  mistake  on  the  part  of  the  carrier  was  the  mis- 
take of  the  defendants'  own  agent. 

With  much  respect,  I  think  the  learned  Judge,  while  right 
in  the  conclusion  he  arrived  at,  did  not  put  the  matter 
exactly  upon  the  right  ground  in  giving  his  judgment,  which 
was  an  oral  one. 
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I  do  not  think  the  defendants  were  to  blame  at  all  in 
respect  to  the  mistake  made  at  Grand  Forks.  The  plain- 
tiff personally  took  the  order  from  the  defendants  at  Edmon- 
ton. He  knew  perfectly  well  that  he  was  dealing  with  the 
Scott  Fruit  Company  and  not  with  the  Macpherson  Fruit 
Company.  The  order  he  took  was  signed  by  the  former  com- 
pany. He  was  their  agent  to  make  a  contract  with  the 
carrier  and  he  was  boimd  to  make  a  proper  contract.  He 
could  not  relieve  himself  of  that  duty  by  letting  the  carrier 
make  the  contract  on  both  sides.  The  carrier  was  not  the 
agent  of  the  defendants,  in  the  matter  of  the  making  of  the 
contract  of  carriage.  It  was  only  after  the  contract  had  been 
made  and  the  goods  received  under  it  that  the  carrier  became 
the  agent  of  the  buyer  and  the  agency  was  then  one  for  the 
carriage  of  the  goods,  not  for  the  making  of  the  contract  of 
carriage.  For  this  latter  puri)ose,  the  plaintiff  alone  was  the 
defendants'  agent.  He  omitted  to  make  a  proper  contract  on 
the  defendants'  behalf  and  could  not  excuse  himself  by  say- 
ing that  he  left  it  all  to  the  other  party  to  the  contract  to 
draw  up  the  contract. 

But,  notwithstanding  this,  it  is  obvious  that  the  defend- 
ants were  ultimately  at  fault.  It  is  true  the  plaintiff  made 
a  mistake.  But  he  at  once  sent  the  bill  of  lading,  in  whioli 
the  mistake  had  been  made,  to  the  defendants,  who  were  his 
principals  in  regard  to  the  question  of  the  making  of  the  con- 
tract. The  bill  of  lading,  we  must  assume,  in  the  absence 
of  any  evidence  to  the  contrary,^  arrived  in  due  course  of 
mail.  What  evidence  there  is  tends  to  shew  that  it  did  so 
arrive.  The  position,  then,  is  that  the  defendants  were  at 
once  informed  that  a  car  of  potatoes  with  a  certain  number 
had  been  shipped  to  Edmonton  intended  for  them,  but 
shipped  in  the  name  of  the  Macpherson  Fruit  Company. 
They  were  then  aware  of  the  mistake  of  their  agent,  the 
plaintiff.  They  had  ample  time  to  correct  the  mistake  by 
communication  with  the  carriers.  They  could  at  once  have 
informed  the  carriers  that  car  number  so  and  so,  shipped  to 
the  Macpherson  Fruit  Company,  wa«  intended  for  them.  But 
there  is  no  evidence  that  they  did  so.  The  evidence  sliews, 
indeed,  that  they  probably  assumed  that  the  carriers  would 
know  that  the  goods  were  intended  for  them,  because  one  of 
their  witnesses  admitted  that  they  had  previously  received  a 
number  of  cars  billed  to  the  Macpherson  Fruit  Company,  and 
that  the  carriers  had  asked  them,  the  defendants,  if  thev 
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would  take  delivery  of  them.  It  was,  therefore,  quite  plainly 
possible  for  the  defendants  to  correct  the  mistake  in  ample 
time  to  prevent  any  delay  arising  on  account  of  it.  It  is 
noteworthy  that  thev  did  not  in  their  first  communication 
complain  of  any  mistake  and,  on  the  whole,  it  appears  to 
have  been  largely  an  afterthought  on  their  part.  Their  real 
desire,  as  the  correspondence  shews,  was  to  avoid  the  neces- 
sity for  putting  in  a  claim  against  the  carriers. 

There  were  two  other  contentions  advanced  in  support  of 
the  appeal.  One  contention  rested  upon  the  terms  of  sec.  31, 
sub-sec.  2,  of  the  Sale  of  Goods  Ordinance,  which  provides 
that  "unless  otherwise  authorized  by  the  buyer,  the  seller 
must  make  such  contract  with  the  carrier  on  behalf  of  the 
buyer -as  may  be  reasonable,  having  regard  to  the  nature  of 
the  goods  and  the  other  circumstances  of  the  case.'* 

The  difficulty  in  the  way  of  the  appellant  on  this  point 
is  that  he  did  not  allege  in  his  statement  of  defence  that  a 
proper  contract  had  not  been  made.  I  am  putting  aside  now, 
of  course,  as  already  disposed  of,  the  mistake  in  the  address. 
What  is  suggested  is  that  there  should  have  been  a  special 
bargain  made  with  the  carrier  as  to  the  care  of  the  potatoes 
in  transit  by  means  of  a  properly  heated  car- or  something 
of  that  kind.  But  not  only  is  this  matter  not  raised  by  the 
defence — and  in  my  opinion,  it  ought  to  have  been  raised  by 
the  pleadings  if  it  was  intended  to  'be  relied  upon — but  there 
is  nothing  in  the  evidence  to  shew  that  there  was  not  in  fa^t 
a  proper  contract  made.  The  bill  of  lading  was  put  in  at 
the  trial,  but  it  is  not  extended  in  the  appeal  book.  Xo  evi- 
dence was  directed  to  the  point  at  the  trial  in  order  to^shew 
what  a  proper  contract  in  such  a  case  would  be.  Even  if  wc 
had  the  full  terms  of  the  bill  of  lading  before  us,  it  would  not 
be  for  the  court  to  say  what  constituted  a  proper  con- 
tract. That  should  have  been  shewn  bv  the  evidence  of  wit- 
nesses  and  there  was  no  evidence  upon  the  point  at  all.  This 
contention,  therefore,  cannot  be  sustained. 

The  remaining  contention  was  that  the  goods  were  at  the 
seller's  risk.  It  was  admitted  that  in  the  case  of  ordinary 
goods,  this  would  not  be  the  case,  unless  there  was  evidence 
of  a  contrary  agreement.  See  sec.  20  and  22,  Rule  V.  of  the 
Sales  of  Goods  Ordinance,  and  also  Benjamin  on  Sales,  5th 
ed.,  page  411.  But  it  was  argued  that  the  goods  in  question 
were  perishable  goods  and  reliance  was  placed  upon  the  rule 
laid  down  in  Halsbury,  vol.  25,  section    386,    which    says: 
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"  Xotwithstanding  that  the  seller  may  have  agreed  merely 
to  dispatch  the  goods  to  the  buyer  by  delivering  them  to  a 
carrier  or  other  agent  for  transmission  on  behalf  of  the 
buyer,  nevertheless  where  the  goods  are  perishable  the  seller 
is  deemed  to  take  the  risk  of  the  goods  not  arriving  in  the 
ordinary  circumstances  of  transit  and  of  their  not  remaining 
for  a  reasonable  time  after  arrival  in  a  merchantable  con- 
dition." 

From  an  examination  of  the  case  I  doubt  if  much  reli- 
ance was  placed  upon  this  point  in  the  court  below.  I  doubt 
also  whether  it  was  ever  open  to  the  defendants  upon  the 
pleadings.  There  was  no  reference  in  the  original  defence 
to  a  rejection  of  the  goods  on  account  of  their  condition  on 
arrival,  while  the  amendmeiLt  obtained  at  the  opening  of  tlie 
trial  referred  to  damage  caused  by  the  delay  arising  from 
the  mistake  in  the  address,  which  is  another  point  entirely. 
The  argument  as  to  the  mistake  in  the  address  rested  en- 
tirely on  the  theory  that  the  freezing  took  place  during  the 
last  two  days  of  delay  at  Strathcona ;  and,  if  that  theory  be 
correct,  although  there  is  really  no  evidence  to  shew  when 
the  freezing  occurred,  then,  for  the  reasons  I  have  given,  T 
think  the  defendants  were  themselves  to  blame  for  it. 

But  aside  from  that  matter  and  assuming  that  upon  the 
pleadings  the  point  is  open  to  the  defendants,  I  am  of  opinion 
that  the  authorities  cited  in  support  of  the  passage  above 
quoted  from  Halfi»bury  are  distinguishable.  There  is  really 
only  one  case.  Beer  v.  Walker,  46  L.  J.  Q.  B.  677,  which  sup- 
ports the  proposition  laid  down  and  that  case  was  one  in  re- 
gard to  dead  rabbit  meat.  As  is  well  known,  such  a  com- 
modity from  its  very  nature  deteriorates  rapidly.  Such  is 
not  the  case  with  potatoes.  These,  in  the  ordinary  course, 
comtinue  in  good  condition  for  a  long  while.  Even  the  rule 
laid  down  in  Beer  v.  Walker  is  subject  to  the  condition  "  if 
nothing  out  of  the  ordinary  course  happened.''  In  my  opinion 
a  frost  severe  enough  to  damage  potatoes  must  be  treated  as 
something  out  of  the  ordinary  course,  the  risk  of  which  must 
rest  upon  the  buyer  in  the  alxsence  of  any  indication  of  a  con- 
trary intention. 

The  likelihood  of  such  a  thing  happening  must  have 
been  as  much  present  to  the  minds  of  the  defendants  as  to 
that  of  the  plaintiff  and  I  think  their  only  course  was  to  have 
iDstructed  the  plaintiff  to  make  a  special  contract  on  their 
behalf  which  apparently  they  did  not  do. 


472 '  THE  WES^TKRN  LAW  REPOSfTER.  [voL.  30 

The  rule  cited  from  Halabury  is  not  found  in  the  codified 
law,  The  Sales  of  Goods  Ordinance,  and  I  can  see  no  reason 
for  departing  in  this  ca«e  from  the  ordinary  rule  contained 
in  section  22. 

The  appeal  should  be  dismissed  with  costs. 

Scott,  and  Beck,  JJ.,  concurred. 


ALBEETA. 

December  18th,  1914. 

supreme  court. 

MTJLLER  V.  SCHWALBE. 

Alberta  Land  Titles  Act — Mortgage — Equitable  Mortgage — 
Caveat  Filed  by  Subseqtient  Unregistered  Mortgagee — 
Priorities, 

The  owner  of  land  subject  to  a  mortage  deposited  his  certifi- 
cate of  title  with  a  bank  by  way  of  equitable  mortage  to  secure  an 
advance.  He  then  transferred  the  equity  of  redemption «to  his  brother, 
the  transfer  not  being  registered,  and  his  brother,  at  his  request, 
gave  a  mortgage  to  another  bank,  who  took  in  good  faith  without 
notice.  The  mortgage  could  not  be  registered  because  the  certificate 
of  title  was  not  forthcoming,  but  this  mortgagee  filed  a  caveat. 

Held,  that  this  caveat  had  the  effect  of  giving  to  the  second  bank 
the  same  protection  it  would  have  had  if  its  mortgage  had  been 
registered,  and  that  it  was  entitled  in  priority  to  the  equitable 
mortgagee,  to  the  surplus  proceeds  of  the  land  when  sold  under 
mortgage  sale. 

Stephens  v.  Bannan.  14  D.  L.  R.  333,  and  McKiUop  v.  Alexander, 
45  S.  O.  R.  551,  specially  considered. 

Caee  stated  to  determine  whether  La  Banque  d'Hoche- 
laga  or  the  Royal  Bank  was  entitled  to  the  surplus  proceeds 
of  a  mortgage  sale. 

E.  B.  Edwards,  K.C.,  for  La  Banque  d'Hochelaga. 
H.  R.  Milner,  for  the  Royal  Bank. 

Stuart,  J.: — Chronologically  the  facts,  so  far  as  re- 
vealed, seem  to  be  as  follows : 

1.  Schwalbe  mortgaged  to  Muller. 

2.  Schwalbe  transferred  to  Gustave  Gktrdel,  who  became 
registered  owner  suibjeot  to  the  mortgage. 
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3.  On  13th  January,  1911,  Gustave  Gardel  deposited  the 
duplicate  certificate  of  title  with  the  Koyal  Bank  by  way  of 
equitable  mortgage  as  security  for  previous  advances  made 
to  him.  I  say  "  previous  advances "  because  I  understood 
that  to  be  admitted,  though  the  case  does  not  so  state. 

4.  On  13th  May,  1911,  Gustave  Gardel  executed  a  trans- 
fer to  George  Gardel,  which  was  not  then  registered.  . 

5.  On  17th  July,  1911,  George  Gardel,  with  knowledge  of 
Gustave  Gardel  and  at  his  request,  executed  a  mortgage  to 
La  Banque  d'Hochelaga  to  secure  advances  theretofore  made 
by  the  bank  to  Gustave  Gardel. 

6.  On  18th  July,  1911,  the  solicitor  for  La  Banque 
d'Hochelaga  tried  to  register  the  transfer  to  George  Gardel 
and  the  mortgage,  but  owing  to  the  certificate  of  title  not  be- 
ing in  the  Land  Titk's  OflBce,  this  could  not  be  done  and  a 
caveat  was  filed  in  respect  of  the  mortgage  on  the  19th  of 
July,  1911. 

7.  Gustav€  Gardel  on  the  27th  of  July,  1911,  executed  a 
mortgage  in  the  regular  form  to  the  Koyal  Bank  to  secure 
its  advances. 

8.  On  the  1st  of  August,  1911,  this  mortgage  was  regis- 
tered in  the  Land  Titles  OflBce. 

9.  On  the  22nd  of  August,  1911,  the  transfer  to  George 
Gardel  was  registered. 

10.  On  the  9th  September,  1911,  the  mortgage  to  La 
Banque  d'Hochelaga  was  registered  and  the  registrar  was 
asked  to  register  it  as  of  date  of  the  caveat,  but  he  merely  re- 
gistered it  as  of  the  9th  of  September  subject  to  caveat. 

11.  The  property  was  sold  under  the  Muller  mortgage  by 
an  order  made  in  the  present  action  and  after  the  satisfaction 
of  Muller^s  claim  a  balance  remained  in  court.  The  a'bove 
facts  are  stated  as  a  special  case  in  order  to  obtain  the 
opinion  of  the  court  as  to  which  of  the  two  banks  is  entitled 
to  the  money  in  court. 

I  was  at  first  inclined  to  the  view  that  La  Banque  d'Hoch- 
elaga  had  a  right  to  complain  that  the  certificate  of  title  was 
not  in  the  Land  Titles  OflBce,  but  upon  consideration  I  do  not 
see  how  such  a  complaint  could  be  well  founded.  That  bank 
had  no  more  right  to  complain  than  the  person  through 
whom  it  claimed,  which  person,  though  formally  George 
Gardel,  was  in  reality  Gustave  Gfirdel.  The  latter  was  the 
Bank's  debtor  and  it  was  practically  from  him  that  the  bank 
obtained  security.    The  request  by  Gustave  to  George  to  give 
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the  mortgage  must  have  been  by  arrangement  with  the  bank. 
If  then  Gustave  could  have  no  right  to  complain    that   the 
certificate  was  not  in  tlie  Land  Titles  Office,  what  right  liad 
the  bank  which  claims  through  him,  to  make  any  such  com- 
plaint unless  it  were  shewn,  which  it  is  not,  that  it  had  al- 
tered its  position  in  some  way  owing  to  reliance  upon  the 
cerBficate  being  where  the  statute  says  it  should  be?     Gus- 
tave Gardel,  himself,  was  responsible  for  the  certificate  not 
being  forthcoming  because  he  had  previously    deposited    it 
with  the  Royal  Bank.     Xo  doubt  it  was  very  disappointing 
to  the  solicitor  of  La  Banque  d'Hochelaga  not  to  find  the  cer- 
tificate of  title  in  the  Land  Titles  Office,  but  he  could   have 
discovered  that  fact  from  Gustave  Gardel,  from  whom  he  was 
getting  tlie  mortgage,  just  as  well.    And  if  Gustave  Gardel 
had  said,  "  there  is  a  transfer  to  George  and  a  mortgage  from 
George  to  you,  but  I  have  not  the  certificate   of    title,   the 
Royal  Bank  has  it,  I  pledged  it  to  that  bank,''    would    La 
Banque  d'Hochelaga  have  made  a  complaint  against  the  Land 
Titles  Office?    How  could  it  have  been  prejudiced  except  by 
the  act  of  the  very  person  from  whom  it  was  securing  title? 
La  Banque  d'Hochelaga  simply  got  all  it  could  get  from  Gus- 
tave Gardel  and  if  it  wanted  more  it  should  have  insisted 
on  his  securing  the  certificate  of  title  from  the  people  with 
whom  he  had  deposited  it.    1  am  therefore  unable  to  see  how, 
when  the  security  was  merely  for  past  advances.  La  Banque 
d'Hochelaga  can  claim  any  higher  rights  than  Gustave  Gar- 
del himself  in  so  far  as  the  absence  of  the  certificate  of  title 
from  it«  proper  place  in  the  I^and  Titles  Office  is  concerned. 

This  'brings  up  again  squarely  the  question  discusi«ed  in 
Stephens  v.  Bannan,  14  D.  L.  R.  333.  I  have  heard  nothing 
in  the  argument  in  this  case  which  induces  me  to  alter  the 
opinion  I  there  ventured  to  express  as  to  the  effect  of  the  fil- 
ing of  a  caveat.  The  present  case  is  of  course  distinguishable 
on  the  one  important  point  that  the  instrument  upon  which 
the  caveat  is  based  is  a  registrable  instrument,  whereas  in 
Stephens  v.  Bannan  it  was  based  upon  a  document  which 
could  not  be  registered  under  the  Act. 

There  is  no  doubt  that  the  registration  of  the  caveat  pre- 
vented the  Royal  Bank  at  least  from  thereafter  acquiring  any 
further  rights  either  by  obtaining  a  mortgage  executed  in  the 
legal  form  or  by  registering  it  when  obtained. 

The  real  point  is  whether,  the  equities  of  the  two  banks 
being  equal  except  as  regards  time,  La  Banque  d'HocJielaga, 
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being  second  in  point  of  time,  secured  a  prior  right  by  regis- 
tering a  caveat.  It  is  a  common  ground,  I  think,  that  by 
the  transfer  from  Gustave  Gardel  and  the  mortgage  from  the 
latter  to  I^a  Banque  d'Hochelaga,  that  bank  secured  only  an 
equitable  interest.  No  legal  estate  passed  by  the  transfer 
until  it  was  registered.  Also  the  Royal  Bank  secured  by  the 
mere  deposit  of  the  certificate  of  title  only  an  equitable  in- 
terest and  one  of  no  higher  effect  than  that  created  by  the 
transfer  and  the  mortgage. 

It  is  also  common  ground  that  the  equitable  interest  of 
the  Royal  Bank  being  prior  in  time  ought  to  prevail  unless 
the  filing  of  the  caveat  created  a  new  and  higher  right  in  La 
Banque  d'Hochelaga. 

In  my  humble  opinion  the  words  "  registration  by  way  of 
caveat"  at  the  beginning  of  section  97  in  the  Land  Titles 
Act  cannot  be  interpreted  as  meaning  anything  more  than 
"  registration  of  a  caveat."  If,  as  applicable  to  the  present 
case,  they  are  to  be  interpreted  as  meaning  *'  registration  of 
a  mortgage  by  means  of  filing  a  caveat  based  thereon,"  then 
what,  one  may  ask,  becomes  of  the  provisions  of  the  Act — 
sec.  20 — ^which  render  it  necessary  to  produce  the  certifi- 
cate of  title  before  a  mortgage  can  be  registered  at  all?  If 
he  can  keep  this  mortgage  in  his  pocket  and  merely  file  a 
caveat  which  will  give  him  all  the  advantages  of  filing  his 
mortgage  not  only  with  respect  to  subsequent  transactions 
but  with  regard  to  all  prior  unregistered  instruments  or  se- 
curities, then  it  simply  amounts  to  this  that  the  registration 
of  a  caveat  based  on  a  mortgage  is  equivalent  to  registration 
of  the  mortgage  and  the  latter  ceremony  is  entirely  unneces- 
sary. Neither  certificate  nor  mortgage  need  be  produced  and 
yet  a  caveat  based  on  the  latter  is  to  be  given  all  the  legal  ef- 
fect, even  as  regards  prior  rights,  of  the  registration  uf  tlie 
mortgage,  although  sec.  41  of  the  Act  says  that  "no  in- 
strument until  registered  shall  have  the  effect  of  passing  ^any 
estate  or  interest,  etc." 

I  do  not  overlook  the  provisions  of  sec.  97  with  re- 
spect to  the  discretion  vested  in  the  Registrar  to  permit  a 
withdrawal  of  a  caveat  and  the  registration  in  lieu  Uiereof, 
of  the  instrument  upon  which  the  caveat  is  based.  The  Re- 
gistrar in  his  discretion  refused  to  permit  that  course  in  the 
present  case.  And  while  the  concluding  words  of  the  section 
seem  to  suggest  that  it  was  in  the  mind  of  the  Legislature  ttiat 
the  substituted  instrument  should,  when  thus  substituted,  give 
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as  extensive  riglits  to  the  person  claiming  under  it  as  if  it  had 
been  registered  instead  of  the  caveat  in  the  first  instance, 
still  that  is  not  what  it  says.  It  merely  says  that  it  shall 
have  the  same  effect  with  respect  to  priority  of  rights 
as  the  caveat  had  for  which  it  is  substituted.  I  do  not  know 
that  I  can  usefully  add  anything  to  what  I  said  in  Stephen 
V.  Bannan.  I  can  only  repeat  my  view  that  a  caveat  is  a 
warning,  a  notice,  and  a  prohibition,  that  it  creates  no  new 
rights  but  prevents  new  ones  arising  in  others  thereafter,  that 
it  is  intended  strictly  to  preserve  the  status  quo  ante,  to  keep 
things  exactly  as  they  are  and  no  more.  The  enactment  as 
to  priority  can  be  applied  quite  effectively  to  a  giving  of  a 
notice  or  a  warning  or  a  prohibition  and  I  think  that  is  all 
that  is  intended.  This  being  so  I  think  that  as  the  Boyal 
Bank  were  prior  in  time  tlie  equitable  mortgage  by  deposit  of 
title  deeds  ought  to  prevail.  They  can,  of  course,  for  the  rea- 
son I  have  given,  claim  nothing  by  viri;ue  of  their  registered 
mortgage. 

As  to  McKillop  V.  Alexander,  45  S.  €.  R.  551,  it  seems  to 
me  to  be  of  little  assistance  because  the  person  whose  equit- 
able interest  was  prior  in  time  was  there  declared  to  have 
secured,  by  the  filing  of  a  caveat,  a  superior  right  over  legal 
interests  acquired  after  that  filing.  He  had  by  virtue  of  the 
maxim  always  had  a  prior  right  over  the  equitable  interest 
acquired  after  his  own  and  before  the  filing  of  his  caveat. 

I  think  judgment  should  go  for  the  Royal  Bank. 

Beck,  J. : — This  is  a  stated  case.  Schwalbe  gave  a  mori;- 
gage^to  Muller,  dated  the  7th  December,  1910.  On  this  mori;- 
gage  proceedings  were  taken  resulting  in  a  sale.  There  is  a 
surplus  in  court  after  satisfying  the  plaintiff's  claim  and 
the  question  for  decision  is  which  of  the  'two  banks  is  entitled 
to  it.  The  dealings  with  the  title  subsequent  to  the  mortgage 
were  as  follows: — 

1910,  Decemiber  14.  Schwalbe  transferred  the  land  to 
Gustave  Gardel,  to  whom  a  certificate  of  title  was  issued. 

1911,  January  13.  Gustave  Gardel  deposited  his  dupli- 
cate certificate  of  title  with  the  Royal  Bank  of  Canada  as 
security  for  past  due  advances. 

May  13.  Gustave  Gardel  executed  a  transfer  to  George 
Gardel. 

July  17.  George  Gardel  executed  a  mortgage  to  La 
Banque  d^Hochelaga  as  security  for  past  advances.    This  was 


1915]  MULLER  V.  SCUWALLBE.  477 

done  with  the  knowledge  and  at  the  request  of  Ghistave  Gar- 
del,  end  the  bank  had  in  its  possession  the  transfer  of  the 
13th  May  from  Oustave  Gardel  to  George  Gardel. 

July  19.  La  Banque  d'Hochelaga,  having  attempted  to 
register  the  transfer  from  Qustave  Gardel  to  George  Gardel 
— (which  was  refused  owing  to  the  duplicate  certificate  of 
title  to  Gustave  (Jardel  not  being  in  the  Land  Titles  OflSce 
nor  produced) — and  the  bank's  mortgage,  filed  a  caveat 
grounded  on  its  mortgage  of  17th  July. 

July  27.  Gustave  Gardel  executed  a  mortgage  to  the 
Boyal  Bank  securing  the  amount  to  secure  which  he  had  de- 
posited with  the  bank  his  certificate  of  title  on  the  13th  Jan- 
uary. 

August  1.  The  mortgage  Gustave  Gardel  to  the  Royal 
Bank  of  Canada  was  registered. 

August  22nd.  The  transfer  from  Gustave  Gardel  to 
G«orge  Gardel  was  registered  and  certificate  of  title  to  George 
Grardel  issued. 

September"  9th.  La  Banque  d'Hochelaga  registered  its 
mortgage  requesting  the  Registrar  to  register  it  as  of  the 
date  of  the  bank's  caveat  of  the  17th  July,  under  sec.  9^7  of 
the  Land  Titles  Act.    This  the  Registrar  declined  to  do. 

Section  71  of  the  Tjand  Titles  Act  provides  that  "  in  every 
case  where  land  is  subject  to  a  mortgage  or  encumbrance 
signed  by  the  owner,  the  duplicate  certificate  of  title  shall  be 
deposited  with  the  Registrar,  who  shall  retain  the  same  on  be- 
half of  all  persons  interested  in  the  land  mentioned  in  such 
certificate. 

No  explanation  was  given  why  notwithstanding  that  the 
land  was  subject  to  the  mortgage  of  the  14:th  December, 
1910,  Gustave  Gardel's  duplicate  certificate  of  title  had  not 
been  retained  by  the  Registrar. 

Section  97  of  the  T^and  Titles  Act  is  as  follows:  "Regis- 
tration by  way  of  caveat  whether  by  the  registrar  or  by  any 
caveator,  shall  have  the  same  effect  as  to  priority  as  the 
registration  of  any  instrument  under  this  Act  and  the  Regis- 
trar may  in  his  discretion  allow  the  withdrawal  of  such  cav- 
eat at  any  time  and  the  registration  in  lieu  tliereof  of  the  in- 
strument under  which  the  person  on  whose  behalf  such  caveat 
was  lodged  claims  his  title  or  interest,  provided  such  instru- 
menrt  is  an  instrument  that  may  be  registered  under  this  Act, 
and  if  the  withdrawal  of  such  caveat  and  the  registratioij  of 
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such  instrument  is  simultaneous  the  came  priority  shall  be 
preserved  to  all  rights  under  the  instrument  as  the  same 
rights  were  entitled  to  under  the  caveat/' 

Section  87  says :  "  So  long  as  any  caveat  remains  in  force 
the  Begifitrar  shall  not  register  an  instrument  purporting  to 
aflfect  the  land  mortgage  or  incumbrance  in  respect  to  which 
such  caveat  is  lodged,  unless  such  instrument  is  expressed  to 
be  subject  to  the  claim  of  the  caveator." 

In  my  opinion  the  caveat  filed  by  La  Banque  d'Hochelaga 
was  by  virtue  of  sec.  97  as  effective  as  if  the  memorandum  of 
mortgage  which  the  bank  held  had  then  been  registered.  I 
would  put  this  on  the  grounds  stated  by  me  in  Stephens  v. 
Bannan,  14  D.  L.  R.  333,  where  I  distinguished  McKillop 
V.  Alexander,  45  S.  C.  R.  551 ;  but  the  distinction  is  of  no 
consequence  in  the  present  case  for  the  case  in  the  Supreme 
Court  of  Canada  decides  that  "  a  caveat  when  properly  lodged 
prevents  the  acquisition  or  the  bettering  or  increasing  of  any 
interest  in  the  land  legal  or  equitable,  adverse  to  or  in  dero- 
gation of  the  claim  of  the  caveator — ^at  all  events,  as  it  exists 
at  the  time  when  the  caveat  is  lodged  ":  (per  Anglin,  J.,  giv- 
ing the  opinion  of  the  majority  of  the  court). 

At  the  time  of  the  filing  of  the  caveat.  La  Banque 
d'Hochelaga  had  a  registrable  mortgage  and  a  transfer  to  its 
mortgagor  and  could  and  would  have  registered  both,  if  the 
duplicate  certificate  of  title  to  the  mortgagor's  transferor  had 
been  in  the  Land  Titles  Office,  which  was,  owing  to  the  land 
being  subject  to  a  prior  mortgage,  its  proper  place  of  custody. 
The  Royal  Bank's  right  at  that  time  depended  solely  upon 
the  deposit  by  way  of  equitable  mortgage  of  the  duplicate 
certificate  of  title  in  favour  of  Gustave  Gardel  bearing  on  its 
face  a  memorandum  of  the  Muller  mortgage  and  thus  shew- 
ing, to  one  knowing  the  provisions  of  the  Land  Titles  Act, 
that  prima  facie  (see  sec.  20  (2)  )  its  proper  place  of  cus- 
tody was  the  Land  Titles  Office  and  that  therefore  Gustave 
Gardel  had  prima  facie  no  right  to  its  custody.  The  fact 
that  La  Banque  d'Hochelaga  registered  its  mortgage  notwith- 
standing that  the  Registrar  refused  to  register  it  as  of  the 
date  of  the  filing  of  the  caveat  does  not  in  my  opinion  pre- 
judice the  bank's  position.  The  matter  is  expressly  put  in 
the  discretion  of  the  Registrar.  I  should  fancy  he  would  sel- 
dom if  ever  exercise  this  power,  where  the  register  shewed 
subsequent  dealings  with  respect  to  the  land,  but  that  other- 
wise he  would  do  so;  in  the  latter    case    no    complications 
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could  arise  for  the  instrumeDffc  would  take  the  place  of  the 
caveat  which  thencef 011th  would  be  of  no  importance;  in  the 
former,  questions  of  the  validity  of  the  caveat  might  well  be 
raised  by  persons  subsequently  imterested.  It  cannot  have 
been  the  intention  that  the  substantial  rights  of  parties  should 
depend  upon  the  mere  discretion  of  the  Begisrtrar.  No  doubt 
they  may  depend  upon  the  intention  of  the  parties ;  but  there 
was  in  this  case  clearly  no  intention  on  the  part  of  La 
Banque  d*Hochelaga  in  registering  its  mortgage  to  abandon 
any  benefit  derived  from  the  caveat.  No  doubt  too  in  some 
cases  the  law  worked  a  merger  even  against  the  intention  of 
the  parties,  but  in  equity — and  therefore  now  in  law — a  mer- 
ger Joes  not  take  effect  against  the  intention  of  the  parties 
unless  perhaps  where  new  rights  accepted  on  the  faiith  of  an 
apparent  merger  have  intervened.  See  generally  Pomeroy's 
Equity  Jurisprudence,  2nd  ed.,  sees.  786  et  seq.,  tit.  "Con- 
cerning merger,'^  and  sec,  719  and  notes,  tit.  "'Concerning 
priorities.'*  I  am  quite  satisfied,  however,  that 'there  was  no 
rule  of  law  which  would  work  a  merger  in  such  a  case  as 
this.  At  all  events  all  the  circumstances  are  clearly  to  my 
mind  against  a  merger. 

The  caveat  was  notice;  the  mortgage  to  La  Banque 
d'Hoclielaga  was  the  foundation  for  the  bank's  caveat,  which 
was  obviou.sly  filed  for  the  purpose  of  securing  its  priority; 
the  mortgage  to  the  Royal  Bank  executed  and  registered  after 
the  filing  of  the  caveat  was  by  virtue  of  sec.  87  of  the  Land 
Titles  Act  subject  to  the  claim  of  the  caveator ;  the  intention 
of  La  Banque  d'Hochelaga  in  registering  its  mortgage  was  to 
retain  the  priority  secured  by  the  caveat,  and  there  was  noth- 
ing to  lead  any  one  to  suppose  otherwise. 

'In  my  opinion  it  is  quite  clear  that  La  Banque  d'Hoche- 
laga  is  entitled  to  the  money  in  question  and  there  should 
be  an  order  for  payment  out  accordingly  and  La  Banque 
d'Hochelaga  should  have  its  cogrts  against  the  Royal  Bank  of 
Canada. 

Scott,  J.: — I  agree  with  my  brother  Beck. 

Simmons,  J.: — This  is  a  stated  case  which  came  before 
the  Appellate  Division  wherein  the  question  is  raised  whether 
the  Royal  Bank  of  Canad-a,  who  hold  an  equitable  mortgage 
by  way  of  deposit  of  title  deeds,  or  a  subsequent  mortgagee, 
who  registered  a  caveat  founded  upon  a  mortgage  executed  in 
conformity  with  the  Act,  took  priority. 
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The  lands  in  question  were  subject  to  a  mortgage  made 
by  the  former  registered  owner,  Frederick  Schwalbe,  to  Wil- 
liam Muller,  the  plaintiff,  dated  December  7th,  1910,  and 
were  sold  under  this  mortgage. 

Schwalbe  transferred  to  Gustave  Qardel  subject  to  this 
mortgage,  and  Qustave  Gardel  likewise  transferred  to  George 
Oardel  subject  to  this  mortgage  which  transfer  is  dated  May 
13th,  1911. 

On  January  13th,  1911,  Guatave  Gardel  deposited  the 
duplicate  certificate  of  title  for  the  land  with  the  Royal  Bank 
of  Canada  by  way  of  equitable  security.  On  July  17th,  1911, 
George  Gardel  at  the  request  of  Gustave  Gardel  executed  a 
mortgage  to  La  Banque  d'Hochelaga  to  secure  advances  here- 
tofore made  by  the  bank  to  Gustave  Gardel.  On  the  18th  of 
July,  1911,  the  solicitor  for  T^  Banque  d'Hochelaga  presented 
to  the  Registrar  of  I^and  Titles  for  registration  the  two  trans- 
fers and  the  mortgage  to  the  bank.  The  Registrar  refused 
to  register  these  instruments  because  the  duplicate  certificate 
of  title  was  not  in  the  registry  office.  Ijbl  Banque  d'Hochelaga 
filed  a  caveat  under  its  mortgage  on  July  19th,  1911. 

On  the  27th  of  July,  1911,  Gustave  Gardel  executed  a 
mortgage  to  the  Royal  Bank  to  secure  an  indebtedness  of 
$1,229.40,  which  was  registered  in  August,  1911,  as  No.  6442 
A.  E.,  subject  to  the  caveat  of  Ija  Banque  d'Hochelaga  of 
July  19th,  1911. 

It  appears  that  the  Royal  Bank  of  Canada  brought  into 
the  regii^try  office  the  duplicate  certificate  of  title  when  they 
registered  their  mortgage.  I^a  Banque  d'Hochelaga  then 
brought  in  their  transfers  from  Gustave  Gardel  and  George 
Gardel  and  registered  them  on  the  22nd  of  August,  1911. 

On  September  9th,  1911,  I^a  Banque  d'Hochelaga  ap- 
plied to  the  Registrar  to  have  their  mortgage  registered  as  of 
the  date  of  the  caveat  pursuant  to  section  97  of  the  Real  Pro- 
perty Art.  The  Registrar  registered  it,  however,  as  of  the 
date  of  September  9th,  1911,  and  it  was  expressed  to  be  sub- 
ject to  this  caveat  of  July  19th,  1911. 

The  claim  of  T^a  Banque  d'Hochelaga  rests  upon  the  effect 
which  should  be  given  to  section  97  of  the  Real  Property  Act. 
The  section  is  as  follows :  "  Registration  by  way  of  caveat  by 
the  Registrar  or  caveator,  shall  have  the  same  effect  as  to 
priority  as  the  registration  of  any  instrument  under  this  Act, 
and  the  registrar  may  in  his  discretion  allow  the  withdrawal 
of  such  (*aveat  at  anv  lime  and  the  registration  in  lieu  thereof 
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of  the  instrument  under  which  the  person  on  whose  behalf 
euoh  caveat  "was  lodged  claims  his  title  or  interest,  provided 
such  infltrument  is  an  instrument  that  may  be  registered  un- 
der this  Act :  and  if  the  withdrawal  of  such  caveat  and  the  re- 
gistration of  such  instrument  is  simultaneous,  the  same  prior- 
ity shall  be  preserved  to  all  rights  under  the  instrument  as 
fhe  same  rights  were  entitled  to  under  the  caveat/' 

A  consideration  of  relative  claims  to  priority  outside  of 
this  section  may  be  of  some  assistance  in  giving  to  this  sec- 
tion 97  its  proper  effect. 

The  general  scheme  of  the  Real  Property  Act  in  common 
with  other  Torrens  statutes^  is  to  recognize  only  one  legal 
estate  or  interest  in  land,  and  that  the  person  who  appears 
by  the  register  to  be  the  proprietor  of  such  estate  should 
have  full  and  unfettered  rights  of  ownership  and  alienation: 
Hogg,  Australian  Torrens  System,  p.  1028.  The  Act  does 
not  however  prevent  the  cre&tion  of  equitable  interests,  but 
the  effect  of  registration  on  behalf  of  a  bona  fide  holder  for 
value  in  the  absence  of  fraud  may  entirely  defeat  what  would 
otherwise  be  a  claim  which  would  be  enforceable  under  the 
equitalble  jurisdiction  of  the  courts. 

The  owner  of  the  registered  estate  or  interest  is  afforded 
special  facilities  for  disposing  of  the  property  to  a  third 
party  even  though  he  may  have  already  created  a  beneficial 
interest  in  a  second  party  which  said  beneficial  interest  in  so 
far  as  the  claim  to  the  property  is  concerned  is  peculiarly 
liable  to  he  defeated  if  the  registered  title  passes  to  an  inno- 
cent third  party. 

The  caveat  was  intended  as  a  species  of  injunction  to  pre- 
vent the  defeat  of  such  beneficial  interests  and  prevent  any 
dealing  with  the  property  subsequent  to  the  filing  of  the 
caveat  which  would  prejudice  the  beneficial  interest:  Hogg, 
Australian  Torrens  System,  p.  1028.  To  obtain  this  pur- 
pose a  caveat  did  not  require  further  effect  than  to  act  as  a 
prohibition  against  the  acquisition  of  any  estate  or  interest  in 
the  land  in  derogation  of  the  interest  alleged  as  ground  of 
the  caveat,  whatever  that  interest  might  be  when  determined 
by  a  court  of  equity. 

Tn  the  Xew  South  Wales,  Queensland,  and  Tasmania 
Torrens  Acts  no  instalment  could  "be  entered  on  the  register 
until  the  caveat  was  removed ;  in  New  Zealand  no  entry  is  to 
be  made  in  the  register  affecting  the  estate  or  interest.     In 
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South  Australia  the  registrar  shall  not  register  any  dealing 
with  the  land  contrary  to  the  requirements  of  the  caveat. 

In  Victoriarand  Western  Australia  the  provisions  are  sim- 
ilar to  our  Act  if  section  97  is  omitted  from  our  Act. 

The  Dominion  Land  Titles  Act  (18W)  provided  for  the 
filing  of  a  caveat  by  any  one  claiming  to  be  interested  under 
any  will,  settlement  or  trust  deed,  etc.,  or  otherwise  howso- 
ever in  any  land,  to  the-  effect  that  no  disposition  shall  be 
made  of  the  land  unless  the  same  be  subject  to  the  claim  of 
the  caveator. 

Sub-section  1  of  section  99  of  the  Act  of  1894  was  re- 
pealed and  a  new  section  substituted  by  sec.  14  of  ch.  32 
of  the  Acts  of  1898,  and  this  section  was  carried  into 
our  Act  as  section  84  with  the  words  "mortgage  or  encum- 
brance "  added  after  "  or  otherwise  in  any  land/' 

The  Saskatchewan  Act  continued  the  above  sections  with 
some  additions  and  amendations  which  are  however  of  no  im- 
portance to  the  present  issue. 

Section  97  of  our  Act  had  no  counterpart  and  no  parallel 
in  the  Australian  Acts  or  in  the  Dominion  Act  or  the  Sas- 
katchewan Act.  It  was  apparently  taken  from  the  Manitoba 
Act  where  it  appears  as  section  143. 

McKillop  V.  Alexander,  45  S.  C.  R.  551,  has  settled  the 
law  except  so  far  as  section  97  may  modify  it. 

The  effect  of  a  caveat  under  the  Saskatchewan  Act  and 
under  the  Alberta  Act,  if  section  97  did  not  appear  therein,  is 
that  it  preven'ts  the  acquisition  or  the  bettering  or  the  in- 
creasing of  any  interest  in  land,  legal  or  equitable,  adverse  to 
or  in  derogation  of  the  claim  of  the  caveator  as  \i  existed  at 
the  filing  of  the  caveat :  per  lAnglin,  J. 

Different  views  have  been  expressed  by  different  members 
of  this  Court  as  to  the  effect  to  be  given  to  section  97. 

In  Brocklebank  v.  Bum,  15  W.  L.  R.  661,  the  Chief  Jus- 
tice, then  Mr.  Justice  Harvey,  held  that  the  caveator  who 
rergisters  his  claim  under  an  agreemen/t  to  purchase  thereby 
obtains  priority  for  his  claim  over  any  other  purchaser 
(though  prior  in  time)  who  registers  his  claim  by  way  of 
caveat  at  a  subsequent  time. 

In  Stevens  v.  Bannan,  14  D.  L.  R.  333,  Stuart,  J.,  held 
that  section  9^  did  not  give  to  caveats  any  greater  effect  than 
McKillop  V.  Alexander  decided  should  be  given  to  them,  and 
Mr.  Justice  Walsh  concurred  in  this  view. 
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Beck,  J.,  held  that  of  two  innocent  persons  claiming 
under  equitable  titles — and  all  unregistered  interests  were 
eqxti^ble  interests — the  one  who  lodges  a  caveat  first  secures 
priority,  still  leaving  open  to  the  equitable  jurisdiction  of  the 
court  (1)  whether  the  respective  deaGngs  with  the  land — 
were  it  not  for  the  other — created  an  interest,  and  that  in  the 
same  interest  in  the  land,  and  (2)  where  the  claim  of  either 
of  the  caveators  is  voided  by  fraud. 

I  concurred  in  the  judgment  of  Beck,  J.,  but  in  that  case 
the  court  were  unanimous  in  the  result,  the  first  caveator  be- 
ing in  fact  also  first  in  time  and  no  laches  sufficient  to  disen-^ 
title  him  having  been  found  against  him. 

In  the  present  case  the  issue  is  pretty  clear.  The  Boyal 
Bank  and  La  Banque  d^Hochelaga  each  acquired  equitable  in- 
terests, the  first  by  deposit  of  title  deed  by  way  of  equitable 
mortgage,  the  second  by  acquiring  an  instrument,  namely,  a 
mortgage  capable  of  being  registered. 

Counsel  for  La  Banque  d'Hochelaga  claims,  it  is  true,  that 
they  were  entitled  to  rely  upon  section  71  of  the  Act  which 
requires  that  the  duplicate  certificate  of  encumbered  land 
shall  be  deposited  with  the  Registrar  who  shall  retain  the 
same  on  behalf  of  all  persons  interested  in  the  lands  de- 
scribed therein,  and  that  the  Royal  Bank  in  taking  the  pledge 
of  the  certificate  did  so  knowing  that  any  person  dealing 
with  the  land  had  the  right  to  assume  that  the  certificate  was 
deposited  with  the  Registrar.  There  is  nothing  in  the  stated 
case  to  warrant  the  inference  that  La  Banque  d'Hochdlaga 
were  misled,  nothing*  to  indicate  that  they  searched  the  regis- 
ter or  made  inquiries  of  the  mortgagor  and  if  Tjbl  Banque 
d'Hochelaga  are  entitled  to  succeed  it  must  be  by  virtue  of 
their  caveat. 

I  feel  bound  to  sav  that  if  to  sec.  97  is  ascribed  the 
eflfeot  of  absolute  priority  between  two  innocent  equitable 
claimants  that  it  is  a  somewhat  startling  innovation  and  one 
which  to  a  large  extent  does  away  with  the  equitable  jurisdic- 
tion of  the  court  in  refjard  to  equitable  claims,  and  I  would 
be  glad  to  be  able  to  find  in  the  reading  of  the  section  some 
qualification  of  this  view.  After  careful  consideration  I  can- 
not read  into  the  section  any  qualification.  The  manner  of 
registration  and  the  effect  thereof  is  defined  in  sections  20, 
23,  41,  42,  43,  and  44.  These  sections  apply  only  to  regis- 
tration of  instruments  and  the  definition  of  instrument  in 
the  interpretation  clause  2  (K)  is  very  wide    and    includes 
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"  any  other  document  in  writing  relating  to  or  affecting  the 
transfer  or  other  dealing  with  land  or  evidence  of  title  there- 
to." Section  46  by  implication  forbids  the  registration  of  any 
instrument  which  is  not  executed  in  accordance  with  the  pro- 
visions of  the  Act. 

In  the  Torrens  Acts  of  other  jurisdictions  provision  ^s 
made  for  filing  or  lodging  caveats. 

In  this  section  first  appears  the  term  "  Registration  by 
wav  of  caveat." 

If  registrations  by  way  of  caveat  were  confined  to  instru- 
ments which  were  in  the  form  required  by  section  46  and 
therefore  registerable  instrumenta  then  effect  could  be  given 
to  the  section  which  would  not  conflict  with  the  general 
scheme  of  the  Act,  and  the  section  would  allow  just  what 
was  attempted  to  be  done  in  this  case,  namely,  to  register  an 
instrument  properly  executed  in  accordance  with  the  Act,  but 
which  through  inadvertence  or  the  absence  of  the  duplicate 
certificafte  could  not  be  registered.  Indeed  sub-section  2  of 
section  20  prevents  the  Registrar  from  ever  receiving  any 
such  instrument  as  a  mortgage  or  entering  the  same  in  the 
day  book  unless  the  certificate  of  title  is  produced  to  him,"  ex- 
cept by  leave  of  the  court  or  a  Judge. 

The  words  in  section  97  relating  to  the  withdrawal  of  the 
caveat  and  registration  in  lieu  thereof  of  the  instrument, 
"provided  such  instrument  is  an  instrument  which  may  be 
registered  under  the  Act,"  clearly  indicate  that  section  97 
applies  to  instruments  that  may  be  registered  under  the  Act 
and  instruments  that  may  not  be  so  registered,  and  that  in 
the  case  of  the  former  the  instrument  may  art  a  subsequent 
time  be  substituted  for  the  caveat  and  may  in  the  discretion 
of  the  Registrar  be  registered  as  of  the  date  of  the  caveat. 
Were  it  not  for  this  proviso,  I  think  sec.  97  would  be  appli- 
cable only  to  such  instruments  as  may  be  registered  under 
the  Act,  and  if  this  were  the  effect  tfie  section  would  not  in- 
troduce any  serious  innovation  upon  the  general  principle  of 
the  Act. 

I  am  not,  however,  alble  to  find  within  the  words  of  the 
section  an  effect  restricted  within  narrower  limits  than  is 
given  to  it  by  Harvey,  J.,  and  Beck,  J.,  in  the  cases  noted 
above,  and  in  the  result  La  Banque  d"Hochelaga  by  virtue  of 
their  caveat  obtaaned  priority  over  the  Royal  Bank  and  are  en- 
titled to  the  moneys  in  question  and  the  costs  of  the  reference 
to  the  Appellate  Division. 
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ALBEBTA. 

Beck,  J.  January  25th,  1915. 

DESANTELS  v.  MoCLELLAN. 

Woodman's    Lien    Act — Construction — What    Persons    En- 

titled  to  Benefit  of — Contractor. 

The  Woodman's  Lien  Act  is  not  exclusively  applicable,  to  wage- 
earners  and  labourers,  but  confers  a  lien  on  any  person  "  cutting, 
skidding,  felling,  hauling,  scaling,  banking,  driving,  running,  rafting 
or  booming  any  logs  or  timber.'* 

Baxter  v.  Kennedy,  35  N.  B,  R.  179,   referred  to. 

E.  B.  Edwards,  K.C.,  for  plaintiff. 
B.  Pratt,  for  defendant. 

Beck,  J.: — I  have  to  decide  whether  a  ** contractor " 
may  be  entitled  to  a  lien  under  "The  Woodman's  Lien 
Act,'*  ch.  28  of  1913,  2nd  Sess.  The  plaintiff  agreed  "  to 
enter  immediately  on  to  timber  berth  1296,  block  one, 
and  log  on  section  34  and  place  in  close  proximity  to  haul 
to  the  mill  or  mills  2  million  feet  of  logs  to  be  delivered  be- 
fore the  Ist  October,  1914,  and  in  sufficient  quantity  to 
keep  the  mills  running.'* 

The  defendant  agreed  to  pay  "$5.00  per  thousand  feet 
for  the  logs." 

Payment  was  to  be  made  as  follows :  "  80  per  cent,  of 
the  full  value  ...  on  the  delivery  of  each  quarter  mil- 
lion feet.'' 

Section  3  of  the  Act  says: 

"Any  person  performing  any  labour,  service  or  services 
in  connection  with  any  logs  or  lumber  within  this  province 
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sliali  liave  a  lien  thereou     .     .     .     for  such  labour^  service 
or  services." 

Section  2,  clause  (c)  says  that  the  expression  "  person  " 
in  the  3rd  section  shall  be  interpreted  to  include  clerks,  time- 
keepem,  storekeepers,  cooks,  blacksmiths,  artisans  and  all 
otheiti  actually  employed  in  i-onnection  with  such  labour,  ser- 
vice or  services. 

This  clause  is  obviously  not  a  definition  but  merely  a 
clause  declaring  that  certain  classes  of  persons  concerning 
whom  there  might  be  doubt  as  to  whether  they  come  within 
the  meaning  of  the  word  "  person  "  are  to  be  deemed  so. 

Section  2,  clause  (b)  reads:  "The  expression  'labour, 
wrvicc  or  services'  means  and  includes  cutting,  skidding, 
felling,  hauling,  scaling,  'banking,  driving,  running,  rafting, 
or  booming  any  logs  or  timber  and  any  work  done  by  cooks, 
hlacksuvitlis,  artisans,  or  others  usually  employed  in  connec- 
tion therewith  whether  performed  by  wage-earners  orother:^. 

The  word  "  wage-earner ''  appears  nowhere  else  in  the 
Act,  nor  does  the  word  "  wages,''  nor  are  there  elsewhere  any 
expressions  in  any  part  of  the  Act  which  throw  any  light 
upon  the  question  1  have  to  determine. 

One  would  expect  the  same  collocation  of  words  descrip- 
tive of  persons  in  the  latter  part  of  clause  (b)  as  appears 
in  clause  (c). 

The  words  occurring  in  each,  "  others  usually  employed 
ill  connection — with  such  labour,  service  or  services "  or 
"  therewith "  T  think  make  the  classes  of  persons  included 
identical ;  and  the  words  "  whether  performed  by  wage- 
earners  or  others  "  shew  that  with  respect  to  the  classes  of 
persons  listed  it  is  immaterial  whether  their  remuneration 
is  by  way  of  wages  or  otherwise,  i.e.  I  should  say,  e.g.  by  the 
piece,  by  way  of  salary,  commission  or  profit  sharing. 

It  seems  clear  then  that  the  idea  of  the  Act  being  for  the 
benefit  of  wasre-earners  only  is  excluded.  So  also  is  the  idea 
of  its  being  for  the  benefit  of  those  only  coming  within  the 
ordinary  meaning  of  t*he  wood  labourer. 

Then  we  have  to  apply  these  interpretative  clauses  to  the 
section  which  imposes  the  lien. 

Then  T  think  its  meaning  is  accurately  expressed  as  fol- 
lows : 
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''  Auy  person  '" — '*  cutting,  skidding,  felling,  hauling, 
sealing,  banking,  driving,  running,  rafting  or  booming  any 
logs  or  timber '' — "  shall  have  a  lien  thereon/' 

"  Person "  in  this  section  shall  include  "  clerks,  time- 
keepers, storekeepers,  cooks,  blacksmiths,  artisans  and  others 
usually  employied  in  connection  with  such  cutting,  skidding, 
etc.,  whether  they  are  to  be  paid  by  way  of  wages  or  not/' 

It  seems  to  me  that  so  read  the  section  gives  a  lien  to  the 
person  who  contracted  with  the  owner  to  cut,  skid,  etc.,  and 
who  if  he  enters  upon  the  performance  of  his  contract  does 
in  fact  in  the  very  terms  of  the  Act,  cut,  skid,  etc.,  and  that 
the  purpose  of  the  inclusive  clause  is  to  include  a  class  of 
persons  who  in  fact  do  not  cut,  skid,  etc.,  but  do  work  in  con- 
iiection  therewith  without  whose  services,  the  work  could  not 
be  carried  on. 

There  seems  to  be  only  one  Canadian  authority  which  is 
of  any  assistance — Baxter  v.  Kennedy,  35  N.  B.  R.  179. 
That  case  held,  one  judge  dissenting,  that  the  New  Bruns- 
wick Act  was  limited  to  wage-earners,  but  the  Act  is  very 
different  and  much  stress  was  laid  upon  the  use  in  it  of  such 
words  as  wages. 

It  is  admitted  that  a  considerable  sum  is  owing  to  the 
plaintiff  under  his  contract.  I  shall  therefore  hold  that  tho 
plaintiff  is  entitled  to  a  lien  under  the  Act. 

Tliere  are  some  subsidiary  questions  as  to  the  amount 
owing  to  him  and  the  remedies  to  be  given  him  pending  the 
final  determination  of  the  action.  These  and  any  other  ques- 
tions can  be  spoken  to. 
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BBinSH  COLUXBIA. 

Februaby  9th,  1915. 
court  of  app£ai<. 
BEX  V.  MAY. 

Evidence — Adverse  Witness — Discrediting  Cone's  Own  Wit- 
ness:— Canada  Evidence  Act,  sec.  9 — Previous  Statement 
Inconsistent  with  Present  Testimony — Previous  State- 
ment Inadmissible — Duty  of  Judge  to  Tell  Jury  to  Dis- 
regard— See,  1019  of  Code — New  Trial 

By  sec.  9  of  the  Canada  Elvidence  Act,  it  is  a  condition  precedent 
to  the  admission  in  evidence  of  a  previous  contradictory  statement 
by  a  witness  that  he  shoald,  in  the  opinion  of  the  court,  have  proved 
adverse. 

Where  evidence  has  been  improperlv  admitted  and  the  trial 
judge  has  failed  to  tell  the  jury  to  totally  disregard  the  said  evi- 
dence, the  Court  of  Appeal  may  order  a  new  trial  under  sec  1019 
of  the  Criminal  Code,  if  it  is  of  the  opinion  that  the  jury  were  in- 
fluenced by  the  said  evidence. 

» 

A  case  stated  by  Clement,  J.,  for  the  opinion  of  the 
Court  of  Appeal. 

The  Court  consisted  of  Macdonald,  C.J.A.,  Irving.. 
Martin,  Galliher  and  McPhillips,  JJ.A. 

D.  S.  Tait,  for  prisoner,  appellant. 
Maclean,  K.C.,  for  Crown,  respondent. 

Macdonaij).  C.J.A.  : — The  questions  submitted  are  as 
follows : 

( 1 )  Was  there  error  in  law  in  the  course  pursued  at  the 
trial  in  reference  to  the  testimony  of  Joseph  May  or  any  part 
thereof ; 

(2)  Does  my  charge  to  the  jury  contain  any  comment  on 
the  failure  of  the  accused  to  testify  on  his  own  behalf  upon 

his  trial? 

The  second  question  should  be  answered  in  the  negative. 

Turning  to  the  record  of  the  proceedings  to  which  the 
learned  judge  has  referred  us,  and  upon  which  the  answer 
to  the  first  question  must  depend,  it  will  be  found  that  the 
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learned  judge  was  applied  to  by  Crown  counsel  for  permis- 
sion to  examine  the  witness  Joseph  May  as  an  adverse  wit- 
ness under  sec.  9  of  the  Canada  Evidence  Act,  though  called 
on  behalf  of  the  Crown.  The  learned  judge  thought  that 
although  there  was  nothing  to  lead  him  to  say  that  the  wit- 
ness had  proved  adverse,  yet  in  order  to  decide  that  ques- 
tion he  might  receive  the  evidence  of  a  previous  statement 
alleged  to  be  at  variance  with  an  answer  the  witness  had  just 
given  in  the  box. 

The  propriety  of  that  course  appears  to  me  to  depend 
upon  the  strict  legal  construction  to  be  placed  on  the  section 
in  question  which  is  in  derogation  of  the  common  law.  As 
I  read  the  section,  it  is  made  a  condition  precedent  to  the 
admission  in  evidence  of  a  previous  contradictory  statement 
by  the  witness  that  he  should,  in  the  opinion  of  the  court, 
have  proved  adverse.  Coleridge,  C.J.,  in  Bice  v.  Howard 
(1886),  16  Q.  B.  D.  681,  refused  to  look  at  an  affidavit 
which  was  alleged  to  contain  a  statement  by  the  witness  in 
that  case  at  variance  with  his  then  testimony  for  the  pur- 
pose of  deriding  the  question  of  the  witness's  hostility.  On 
appeal  to  the  Queen's  Bench  Division  the  judgment  below 
was  sustained  on  other  grounds,  and  while  the  court  de- 
clined to  express  a  final  opinion  upon  the  question  now  be- 
fore us  for  decision,  Grove,  J.,  with  whom  Stevens,  J.,  con- 
curred, nevertheless  said : 

"  With  regard  to  the  first  point,  as  to  the  rejection  of 
evidence  in  not  looking  at  the  affidavit  in  order  to  ascertain 
if  the  witness  were  hoj^tile,  the  great  difficulty  seems  to  be 
that  in  order  to  satisfy  the  judge  of  the  witness's  hostility 
counsel  would  have  to  put  in  the  very  evidence  which  he 
wanted  to  prove  his  right  to  use.  Upon  this  point  I  entertain 
considerable  doubt.  It  has  not  been  decided  whether,  when  a 
witness  does  not  appear  to  be  hostile,  the  judge  can  look  into 
■  other  matters  to  shew  that  he  is  hostile." 

Several  other  cases  were  referred  to  during  the  argument, 
hut  in  none  of  them  was  the  precise  point  now  under  con- 
sideration decided. 

It  cannot  I  think  be  doubted  that  the  question  of  the 
witness's  hostility  is  one  to  be  decided  in  the  presiding 
judge's  discretion.  If  he  has  exercised  that  discretion  we 
cannot,  sitting  as  a  Court  of  Criminal  Appeal,  review  his 
finding.    Here  the  learned  judge  has  made  it  plain  that  bo 
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<ljd  not,  and  as  lie  thought  could  not,  from  anything  which 
was  at  the  time  before  him,  decide  whether  the  witness  had 
proved  adverse  or  not.  In  other  words,  he  made  it  plain  thai 
he  had  not  exercised  the  discretion  vested  in  him,  but  deter- 
mined to  admit  the  alleged  contradictory  statement  before 
coming  to  an  opinion  as  to  whether  the  witness  had  proved 
adverse  or  not. 

If  my  view  be  correct,  he  admitted  a  writing  which  bur 
for  the  statute,  would  be  inadmissible,  and  which  under  tho 
statute  would  only  be  admissible  when  he  had  come  to  the 
conclusion  that  the  witness  had  proved  adverse. 

I  think  therefore  that  the  first  question  must  be  answered 
in  the  affirmative. 

I  then  come  to  consider  the  application  to  the  circum- 
stances of  this  case  of  section  1019  of  the  Code.  It  was  con- 
tended by  counsel  for  the  Crown  that  even  if  the  writing  were 
improperly  admitted,  yet  the  learned  judge  by  the  following 
instruction  sufficiently  warned  the  jury  against  paying  at- 
tention thereto: 

"  I  think  you  should  treat  the  evidence  of  that  cripple 
(Joseph  May)  as  only  proving  this  fact:  that  is  that  the 
trousers  were  the  property  of  the  accused.  With  regard  to 
the  identification  of  the  shirt,  I  think  Mr.  Peters  is  right  in 
saying  that  his  evidence  does  not  tend  to  prove  that  the  shirt 
is  the  shirt  of  the  accused.  It  simply  proves  that  in  the  box. 
before  you  where  he  was  subject  to  cross-examination  he  was 
not  prepared  to  identify  the  shirt.  It  was  given  in  evi- 
dence properly  I  think  under  the  Code  that  upon  another 
occasion  he  had  said  that  he  did  recognize  the  shirt  as  being 
his  brother's,  but  I  do  not  think  that  should  lead  you  to  de- 
cide the  case  upon  any  finding  upon  his  testimony  that  the 
shirt  was  the  shirt  of  the  accused.  There  is  of  course  other 
evidence  and  the  weight  of  that  is  for  you  to  decide  which 
goes  to  substantiate  that  fact  that  the  shirt  which  was  found 
there  on  the  trail  was  in  fact  the  shirt  of  the  accused.'' 

There  is  nothing  in  this  to  warn  the  jury  that  the  im- 
properly admitted  evidence  must  be  discarded  by  them. 
Naturally  the  learned  judge  did  not  intend  so  to  instruct 
them  because  he  told  them  that  the  writing  was  properly 
admitted.  His  warning  was  as  to  the  weight  to  be  attached 
to  the  evidence  of  Joseph  May.  His  instruction  did  not  in 
my  opinion  go  far  enough.     The  jury  should  have  been  told 
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that  the  writing  was  not  property  before  them  at  all,  and 
was  not  legal  evicfence  of  the  facts  it  purported  to  relate; 
that  they  must  discard  it  altogether — not  that  "  I  do  not 
think  that  ,(^he  writing)  should  lead  you  to  decide  the  case 
upon  his  testimony  that  the  shirt  was  the  shirt  of  the  ac- 
cused." 

In  the  absence  of  such  sufficient  warning  it  must  appear 
highly  improbable  that  the  juiy  was  influenced  by  the  writ- 
ing: Ibrahim  v.  Regem,  fl914]  A.  C.  616. 

I  think  it  highly  probable  that  the  jury  were  greatly  in- 
fluenced by  the  writing  in  question,  and  that  hence  the  con- 
viction should  be  set  aside  and  a  new  trial  ordered. 

Irving,  J. A.  (dissenting)  : — The  question  how  far  a 
party  is  at  liberty  to  discredit  his  own  witness — and  in  whdt 
way — has  been  a  subject  of  dispute  for  many  years.  Se?. . 
9  of  ch.  145  represents  sec.  3  of  the  Imperial  Criminal 
Procedure  Act,  1865,  (28-29  Vict.  ch.  18,  which  re-enacted 
sec.  22  of  the  C.  U  P.  Act,  1854,  17-8  Vict.  ch.  125.) 

The  section  and  the  following  one  are  not  happily  ar- 
ranged. 

Section  3  suggests  a  doubt  that  you  cannot  contradict  a 
witness  called  by  you — even  if  hostile — unless  you  get  a  rul- 
ing from  the  judge  that  he  is  hostile.  That  is  not  the  law, 
and  was  not  the  law  in  1859  when  Greenough  v.  Eccles 
(1859),  5  C.  B.  N.  S.  784  was  decided.  Williams,  J.,  says 
at  p.  802,  that  you  might  contradict  him  by  other  evidence 
relevant  to  the  issue — ^although  you  could  not  discredit  him 
by  general  evidence  of  bad  character,  and  he  adds:  "This 
right  to  contradict  your  witness  by  other  evidence  relevant 
to  the  issue  is  not  onlv  established  bv  authoritv,  but  founded 
on  the  plainest  good  sense." 

When  the  leave  to  cross-examine  has  been  obtained  the 
10th  section  applies. 

Xow  what  took  place  was  this :  The  police  before  the  trial 
had  obtained  from  the  brotlier  of  the  prisoner  a  written 
statement,  and  he  had  also  been  examined  in  the  police 
court,  and  when  this  brother  went  into  the  box  he  was  at  the 
outset,  asked  if  he  previously  had  not  made  a  diflferent  state- 
ment to  that  which  he  was  now  making  with  reference  to 
the  way  in  which  he  (the  prisoner)  had  spent  the  afternoon. 
Mr.  Peters  took  the  objection  that  the  witness  could  not  be 
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croBs-examined  until  he  had  shewn  his  hostility  in  open 
court  and  the  judge's  leave  obtained;  flftid  that  until  such 
leave  had  been  obtained  it  was  impossible  for  the  previous 
statement  or  depositions  to  be  put  in. 

The  learned  judge  thought  that  one  way  to  prove  the  wit- 
ness's hostility  was  to  look  at  the  depositions^  and  he  did  so, 
and  came  to  the  conclusion  the  difEerence  between  the  two 
statements  as  to  that  particular  point  was  immaterial. 

The  examination  proceeded  and  the  witness  was  shewn 
various  articles  of  clothing  which  he  identied.  These  it  is 
not  disputed  were  the  prisoner's.  He  was  then  shewn  a 
shirt,  and  was  asked  if  that  was  his  brother's,  to  which  ques- 
tion he  replied  at  first  "  no,"  and  then  said  "  1  don't  know." 

The  following  then  occurred: — 

"  Q.  Now  ask  him  if  he  remembers  telling  the  police  at 
the  police  office  at  Hazelton  that  that  was  John  May's  shirt. 

Mr.  Peters:  Now,  my  Lord 

The  Court:  That  question  so  far  is  all  right. 

Mr.  Peters:  Now,  he  puts  the  question,  does  he  remeni 
ber  telling  that  it  was  so  and  so. 

The  Court:  Well,  perhaps  the  proper  form  of  the  ques- 
tion would  be  'did  you  ever  at  any  time  make  a  different 
statement  ?' " 

(Argument). 

"  The  Court :  Well,  if  it  is  necessary,  I  will  consider  a 
special  case,  but  I  am  quite  clear.  How  am  I  to  be  guided 
in  considering  whether  the  man  is  hostile  or  no?  He  may 
keep  a  most  placid  demeanour  in  the  box. 

Mr.  Peters:  This  man  must  be  acquitted  or  convicted 
upon  the  evidence  given  in  this  court,  and  not  by  statements 
made  out  of  court. 

The  Court:  No,  that  is  quite  true. 

Mr.  Peters:  By  getting  this  evidence  in,  you  are  trying 
this  man,  not  on  the  evidence  given  in  this  court,  but  by 
statements  outside. 

The  Court :  No,  surely  I  can  tell  the  jury  that  that  is  not 
evidence,  but  I  have  to  be"  satisfied  as  to  the  man's  hostility. 
How  am  I  to  be  satisfied? 

Mr.  Peters:  By  his  demeanour. 

The  Court :  No,  I  don't  think  so.  At  all  events,  I  am  go- 
ing to  allow  this  question,  so  far.  Ask  him  if  he  made  at 
anv  time,  a  different  statement." 
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The  Crown  counsel  then  put  the  question,  giving  time 
and  place,  and  later  on  the  Crown  used  the  paper  in  contra- 
dicting him  and  also  called  two  other  witnesses  to  contradict 
him. 

I  break  ofif  here  to  repeat  what  I  have  already  said  on 
the  authority  of  Williams,  J.,  that  it  was  open  to  contradict 
him  by  these  other  two  witnesses  without  leave  of  the  judge. 
In  his  address  to  the  jury  counsel  for  the  Crown  read  to 
them  the  statement  made  by  the  witness  to  the  police. 
In  the  course  of  his  summing  up  the  learned  judge  said : 
"  Before  speaking  of  the  evidence  as  presented  at  tho 
place  of  the  crime,  there  arc  two  or  three  matters  that  per- 
haps I  had  better  dispose  of.  Very  strong  objection  has  been 
made  to  the  reception  of  the  testimony  of  the  brother  of  the 
accused.  It  is  a  harrowing  thing  in  any  criminal  trial,  par- 
ticularly in  a  murder  tral,  where  one  brother  is  called  upon 
to  give  evidence  against  another.  And  in  this  case,  I  think 
you  should  treat  the  evidence  of  that  cripple  as  only  proving 
this  fact:  that  is,  that  the  trousers  were  the  property  of  the 
accused."  (Let  it  be  noted  that  the  trousers  were  not  re- 
ferred to  in  the  written  statement.)  "With  regard  to  his 
identification  of  the  shirt,  I  think  Mr.  Peters  is  right  in  say- 
ing that  his  evidence  does  not  tend  to  prove  that  the  shirt 
is  that  shirt  of  the  accused.  It  simply  proves  that  in  the 
box  before  you,  where  he  was  subject  to  cross-examination, 
ho  was  not  prepared  to  identify  the  shirt.  It  was  given  in 
evidence,  properly,  I  think,  under  the  Code,  that  upon  an- 
other occasion  he  had  stated  that  he  did  recognize  the  shirt 
as  being  his  brother*s,  but  I  don't  think  that  should  lead  you 
to  decide  the  case  upon  any  finding  upon  his  testimony  that 
the  shirt  was  the  shirt  of  the  accused.  There  is,  of  course, 
other  evidence,  and  the  weight  of  that  is  for  you  to  decide, 
which  goes  to  substantiate  that  fact,  that  the  shirt  that  was 
found  there  on  the  trail,  was,  in  fact,  the  shirt  of  the 
accused.^' 

The  prisoner  was  found  guilty,  and  the  learned  judge  re- 
served for  the  opinion  of  this  court  the  question :  Was  there 
error  in  law  in  t^ie  course  pursued  at  the  trial  in  reference 
to  the  testimony  of  Joseph  May  or  any  part  thereof? 

The  question  includes  (1)  the  a^^owance  of  the  cross- 
examination  of  the  witness;  (2)  the  contradiction  of  the 
prisoner's  sworn  testimony  .(a)   by  the    production    of    the 
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statement,  and  (b)  by  the  proof  of  the  two  witnesses;  (3)  the 
right  of  the  counsel  for  the  Crown  to  read  it  in  his  address : 
and  (4)  the  direction  of  the  judge  with  reference  to  the  evi- 
dence. 

In  my  opinion  the  cases  establish  that  the  proper  way  to 
determine  the  question  of  the  prisoner's  hostility  is  by  his 
conduct  in  the  box,  and  that  Mr.  Peter's  objection  was  well 
taken  that  the  learned  judge  was  putting  the  cart  before  the 
horse;  but  nevertheless  eminent  judges  have  adopted  the 
same  method  that  the  learned  judge  adopted  in  this  case, 
e.g.  Mr.  Baron  Bramwell  in  Amstell  v.  Alexander  (1867), 
11  L.  T.  N.  S.  830,  where  that  learned  judge  thought  that 
although  the  witness  had  displayed  no  animus,  he  was  never- 
theless adverse  and  allowed  the  witness  to  be  contradicted 
after  being  informed  of  the  different  statemnt.  That  was  a 
nisi  prius  decision  and  the  case  does  not  seem  to  have  gone 
furtlier.  Again,  in  the  case  of  William  Smith  (1909)  tried 
by  Lord  Coleridge,  where  a  boy — ^the  prisoner's  son — ^gave 
evidence  on  the  trial  at  variaiu'e  with  a  previous  statement 
made  by  him  to  the  police — the  learned  judge  having  become 
cognizant  of  the  statement — allowed  the  counsel  for  the  pro- 
secution to  treat  the  boy  as  hostile  and  to  refer  in  his  address 
to  the  jury  to  the  fact  of  the  statement  and  the  witness'-^ 
variance  from  it.  The  case  is  reported  in  2  Crim.  Appeal 
Reports,  at  86  and  106. 

The  appeal  in  this  last  case — heard  before  th6  Lord 
Chief  Justice,  Lord  Alverstone,  Mr.  Justice  Darling  and 
Mr. .  Justice  Jelf — was  dismissed.  The  judgment  sayinix 
"  the  fact  that  the  boy  was  allowed  to  be  treated  as  a  hostile 
witness  made  no  difference  to  the  case."  Apparently  the 
contradictory  proof  by  the  constables  in  that  case,  having  re- 
gard to  the  charge,  was  sufficient  to  uphold  the  prosecution. 

Now  let  us  again  turn  to  the  direction  to  the  jury.  Th» 
judge  referred  to  the  fact  that  the  witness  on  "  anothei*  oc- 
casion "  had  identified  the  shirt,  but  said  that  he  did  not 
think  that  should  lead  the  jury  to  decide  the  case  upon  any 
finding  upon  the  boy's  testimony  that  the  shirt  was  the  shirt 
of  the  accused,  he  then  goes  on  to  invite  the  attention  of  the 
jury  to  the  other  evidence  (properly  admissible  as  I  have 
pointed  out)  the  weight  of  which  he  said  it  was  for  the  jury 
to  decide. 

The  learned  judge  having  drawn  the  distinction  between 
what  was  said  "on  another  occasion"  and  in  the  witness's 
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"  testimony/'  and  having  expressly  told  the  jury  that  "  his 
evidence  did  not  tend  to  prove  that  the  shirt  was  the  shirt  of 
the  accused/'  the  case  is  governed  by  section  1019;  see 
Ibrahim  v.  R.,  [1914]  A.  C.  at  p.  616,  83  L,  J.  P.  C.  at  193, 
Explaining  the  Makin  Case,  and  pointing  to  tlie  correcting 
effect  of  the  judge's  charge.  The  first  question  I.  would 
answer  adversely  to  the  prisoner. 

With  reference  to  the  reading  of  the  witness's  statement 
to  the  jury,  and  the  argument  based  on  the  fact  that  the 
statement  referred  to  matters  other  than  the  shirt,  it  would 
have  been  better,  I  agree,  if  tlie  learned  judge  had  told  tho 
jury  that  the  statement  was  not  to  be  regarded  as  evidence  at 
all,  but  nevertheless  I  think  the  matter  was  cured  bv  what 
the  judge  said. 

As  to  the  second  question,  I  refer  to  R.  v.  Burdell,  11  0. 
L.  R.  440  and  R.  v.  Guerin  (1909),  18  0.  L.  R.  425,  and  I 
would  answer  that  question  adversely  to  the  prisoner. 

Martin,  J. A.: — Dealing  first  with  the  second  question 
reserved  I  need  only  say  that  I  agree  witli  my  brother 
McPhillips  that  it  should  be  answered  in  the  negative:  it  i? 
covered  in  principle  by  R.  v.  Aho  ,(1904),  11  B.  C.  114. 

The  first  question  should  be  answered  in  the  affirmative. 
It  raises  clearly,  I  think,  a  "question  of  law  "  under  section 
1014,  viz.:  as  to  whether  or  no  the  learned  judge  was  entitled 
to  take  the  course  he  did  to  decide  the  question  of  the  witness 
"  proving  adverse  "  under  section  9  of  the  Canada  Evidence 
Act.  I  pause  here  to  say  that  I  feel  there  is  much  to  be  said 
in  favour*  of  the  contention  that  was  pressed  upon  us  that  as 
a  matter  of  fact  the  learned  judge  did  not  find  that  the  wit- 
ness had  "  proved  adverse,"  but  had  allowed  the  question  to 
drift  along  without  giving  a  definite  ruling  upon  it.  Tf  1  were 
forced  to  come  to  a  decision  upon  his  action  it  would  be  in 
favour  of  the  accused,  because  though  others  might  take  the 
view  that  though  no  definite  ruling  was  given  yet  an  advance 
one  may  be  gathered  from  the  whole  proceedings  on  the  point 
nevertheless,  to  my  mind,  and  with  all  due  respect,  we  ought 
not  to  be  placed  in  such  an  unsatisfactory  position  when  a 
man's  life  is  at  stake  and  I  should  feci  it  my  duty  to  give  the 
accused  the  benefit  of  an  ambiguous  situation ;  no  room  for 
uncertainty  should  have  been  left  in  so  important  a  matter. 

Ru't  assuming  that  the  fact  was  found,  then  the  evidence 
the  learned  judge  resorted  to  in  order  to  "prove"  that  fact 
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was  objected  to,  and  if  it  were  not  permissible  for  him  to  con- 
sider it,  then  there  was  no  ground  at  all  for  finding  the  wit- 
ness to  be  "  adverse  "  to  the  party  who  called  him,  and,  as 
a  consequence,  allowing  him  to  be  cross-examined  and,  in  ef- 
fect, contradicted  out  of  his  own  mouth  by  that  party,  since 
the  learned  judge  stated  that  he  did  not  so  find  because  of  the 
witness's  demeanour,  and  there  was  no  other  evidence.  If 
the  learned  judge  had  reached  his  conclusion  upon  demeanour 
as  well  as  upon  evidence  he  even  wrongly  admitted,  then 
there  wpuld  have  been  no  appeal  from  his  decision  as  there 
would  have  been  some  evidence,  at  least,  to  ground  it  on :  R. 
v.  Mulvihill  (1914),  19  B.  C.  197,  209;  Rice  v.  Howard 
(1896),  16  Q.  B.  D.  681,  55  L.  J.  Q.  B.  311,  34  W.  R.  532; 
Price  V.  Manning  (1889),  42  C.  D.  372.  While  I  quite  agree 
with  what  was  said  in  Rice  v,  Howard  about  the  necessity  of 
the  trial  judge  being  free  to  exercise  his  discretion  in  deter- 
mining these  "  preliminary  or  interlocutory  questions  aris- 
ing during  a  trial "  and  that  he  should  not  be  hampered  in 
the  exercise  of  that  discretion  by  requiring  strict  proof  of 
the  material  upon  which  he  does  exercise  it,  yet  that  language 
does  not  apply,  as  will  be  seen  later,  to  a  case  like  the  pre- 
sent where  the  complaint  is  that  there  was  no  material  at  all 
before  him  upon  which  he  could  or  did  aot.  It  is  not  a  ques- 
tion of  strict  proof,  but  of  no  proof.  While  all  the  decisions 
since  the  statute  was  first  passed  in  1854  (those  before  are 
not  of  real  assistance)  are  not  uniform  upon  the  meaning  to 
bo  given  the  word  "adverse,''  it  having  in  some  cases  been 
apparently  treated  as  nieanins:  "unfavourable"  or  "opposed 
in  interest,"  yet  the  weight  of  authority  is  overwhelmingly  in 
favour  of  its  being  construed  as  "  showing  a  hostile  mind  " 
which  was  the  view  taken  in  the  leading  decision  on  the  point 
by  the  Court  of  Common  Pleas,  in  banc,  in  Greenough  v.  Ec- 
cles  (1859),  5  C.  B.  N.  S.  784,  and  not  only  has  no  court  of 
higher  authority  questioned  that  view  but  it  has  been  inde- 
pendently adopted  (without  citing  it)  by  the  Court  of  Ap- 
peal in  Price  v.  Manning,  supra,  over-ruling  Clarke  v.  Saf- 
fery  (1824),  Ry.  &  Mood.  126,  wherein  all  the  Lords  Justices 
agreed  that  the  witness  must  be  shewn  to  be  "hostile'*  be- 
fore he  can  be  cross-examined  by  the  party  calling  him,  and 
Lord  Justice  Ix)pes  says  in  his  judgment  that  the  Master  of 
the  Rolls  (Lord  Esher)  and  Lords  Justices  Lindley  and 
Bowen  also  took  the  same  view,  so  the  decision  is  one  of  great 
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authority  as  the  court  included  all  the  members  of  the  Court 
of  Appeal. 

There  is  a  direct  authority  against  the  contention  that  is 
put  forward  by  the  Crown  here,  and  it  is  to  be  found  in  the 
ruling  given  by  Lord  Chief  Justice  Coleridge  in  Rice  7. 
Howard,  supra,  at  p.  682,  in  the  Q.  B.  D.  report,  where 
(K)unsel  for  a  defendant  having  called  a  witness,  Howard, 
found  he  was  giving  evidence  in  conflict  with  that  which  he 
had  previously  given  in  an  affidavit  and  for  that  reason 
^'  asked  leave  to  treat  Howard  as  a  hostile  witness  and  in 
order  to  shew  he  was  hostile  asked  I-«ord  Coleridge,  C.J.,  to 
look  at'*  said  affidavit,  but  the  learned  judge  "being  of 
opinion  that  there  had  been  nothing  in  the  witness's  de- 
meanour, or  in  the  way  he  had  given  his  evidence  to  shew 
that  he  was  hostile  refused  to  look  at  the  affidavit."  A  new 
trial  was  moved  for  in  the  Queen's  Bench  Division  on  the 
ground  that  the  affidavit  should  have  been  looked  at  but  the 
court  refused  it;  holdins:  tha?t  it  had  no  power  to  review  the 
discretion  of  the  Chief  Justice.  It  will  be  observed  that  this 
result  is  precisely  in  accordance  with  what  I  have  written 
above,  in  that  the  matter  had  been  decided  by  the  trial  judge 
upon  evidence  before  him,  viz.,  the  demeanour  and  the  way 
in  which  the  witness  had  given  his  evidence,  and  therefore 
there  was  no  appeal ;  and  in  like  manner  there  would  have 
been  none  in  this  case  if  the  learned  judge  below  had  based 
his  decision  on  that  ground.  It  is  further  to  be  noted  that 
in  the  course  of  the  argument  of  Rice  v.  Howard,  Mr. 
McCall,  as  amicus  curiae,  drew  the  attention  of  the  court  tx) 
a  prior  decision  of  Mr.  Justice  Field  in  1878  in  Vestry  of  St. 
Ijeonards  Shoreditch  v.  Stimson,  where  he  adopted  the  same 
course  as  Ix)rd  Coleridge  did  and  "  refused  to  look  at  a  let- 
ter tendered  for  the  same  purpose  as  the  affidavit  here."  And 
in  the  report  given  in  the  Weekly  Reporter,  supra,  p.  533, 
Grove,  J.,  said,  with  the  concurrence  of  Stephen,  J. : — 

"  And  Mr.  McCall  referred  us  to  a  case  which  is  almost 
identically  this  case,  except  that  there  it  was  a  letter  instead 
of  an  affidavit  on  which  it  was  proposed  to  cross-examine  a 
witness.  There  the  judge  refused  to  look  at  the  letter ;  and 
the  court  held  that  it  was  a  matter  entirely  within  his  discre- 
tion. Thus  we  have  one  express  decision  and  one  strong  dic- 
tum.   And  that  is  quite  sufficient  to  bind  us." 
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The  proposition  now  put  forward  that  the  witness  can  be 
contradicted,  as  was  done  at  the  trial,  either  by  his  own  in- 
consistency or  other  statements  before  he  is  found  to  be  ad- 
verse, i.e.  ^^  hostile  "  is  in  my  opinion  not  only  contrary  to 
the  best  authority,  but  to  the  letter  and  spirit  of  the  statute 
which  says  that  "'  if  the  witness,  in  the  opinion  of  the  court 
proves  adverse,  such  party  may  contradict  him  by  other  evi- 
dence or,  by  leave  of  the  court,  may  prove  that  the  witness 
made  at  other  times  a  statement  inconsistent  with  his  present 
tv^iiniony  .  .  /'  There  is  a  condiUon  of  hostility  which 
must  first  be  established  before  the  party  is  entitled  to  the 
consequences  of  such  proof,  i.e.  the  right  to  contradict  or  dis- 
credit his  own  witness ;  this  result  is  stated  in  the  statute  to 
be  conditional  upon  the  proof,  but  what  has  been  done  here  is 
to  invoke  the  consequences  to  prove  the  condition,  which 
would  be  something  akin  to  hanging  an  accused  to  prove  a 
murder:  in  other  words,  an  inversion  of  the  intention  of  the 
statute.  The  matter  is  clearly  put  by  Williams,  J.,  in 
Greenough  v.  Eccles,  p.  805,  in  what  he  says  is  the  "  reason- 
able and  indeed  necessarv  "  construction  of  the  statute : 

"The  section  requires  the  judge  to  form  an  opinion  that 
the  witness  is  adverse  before  the  right  to  contradict  or  prove 
tliat  he  has  made  inconsistent  statements  is  to  be  allowed  to 
operate.*' 

Willes,  J.,  agreed  "  entirely  [^  with  Williams,  J.,  and 
Cockbum,  C.J.,  did  not  assent. 

I  am  therefore  of  the  opinion,  following  these  three  direct 
decisions  upon  the  point,  that  it  was  not  open  to  the  learned 
trial  judge  in  the  case  at  bar  to  have  permitted  the  witness  to 
be  contradicted  in  advance  by  his  own  statement  either  to  en- 
able the  judge  to  form  an  opinion  upon  his  hostile  mind  or 
for  counsel  to  discredit  him :  in  the  circumstances  the  failure 
to  prove  the  witness  to  be  adverse  prevented  his  statement  be- 
ing admitted  as  evidence  for  any  purpose. 

In  coming  to  this  conclusion  I  do  not  wish  it  to  be  un- 
derstood that  in  my  opinion  the  trial  judge  is  necessarily  re- 
stricted to  the  demeanour  of  the  witness  or  the  way  he  gives 
evidence  in  determining  this  preliminary  question  of  hostil- 
ity. He  may  be  assisted  to  that  end  by  questioning  the  wit- 
ness, or  allowing  him  to  be  questioned  by  counsel.  It  might 
be,  e.g.,  that  in  answer  to  tlie  judge  the  witness  might  make 
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such  admi«8iond  of  previous  antagonistic  or  revengeful  utter- 
ances against  an  opposite  party  as  would  establish  the  exist- 
ence of  a  hostile  mind ;  and  said  utterances  might  be  proved 
against  him  if  not  admitted. 

It  follows  from  the  foregoing  that  in  my  opinion  there 
must  be  a  new  trial  because  the  statement  was  "  improperly 
admitted  "as  evidence  for  any  purpose  against  the  accuse^l 
and  it  is  clear  to  me  that  by  such  admission  ^^  some  substan- 
tial wrong  or  miscarriage  was  thereby  occasioned  on  the 
trial "  within  the  meaning  of  section  1019  of  the  Criminal 
Code.  It  not  on)v  "mav  have  influenced  the  verdict  of  tho 
jury  and  cause<l  the  awused  substantial  wrong,"  as  the  major- 
ity of  the  Supreme  Court  of  Canada  held  to  be  sufficient  to 
grant  a  new  trial  in  R.  v.  Allen  .(^^ll),  44  S.  C.  R.  331,  at 
341,  363,  but  it  must  inevitably  have  done  so  in  the  circum- 
stances before  us.  Cf.  R.  v.  Davis  (1914),  19  B.  C.  50  at  64. 
It  mav  be  that  the  result  would  have  been  different  if  the 
learned  judge,  after  allowing  the  j^Btenient  complained  of  to 
l)e  "given  in  evidence,"  as  he  states  at  p.  131  of  the  case,  and 
read  to  the  jury,  had  warned  the  jur\'  to  disregard  it,  not 
only  as  pertaining  to  the  red  shirt  but  otherwise,  but  instead 
of  so  doing  he  treated  it  as  being  an  element  in  the  weight  of 
evidence  before  them  for  certain  purposes  at  least,  whereas  it 
was  not  admissible  at  all.  In  the  case  of  a  confession  wrongly 
admitted,  it  was  held  by  this  Court  in  R.  v.  Sonyer  (1898), 
2  C.  C.  C.  501,  that  even  a  warning  is  not  sufficient  but  that 
thc^  jury  should  lie  discharged  and  a  new  one  empanelled: 
though  according  to  the  late  decision  of  the  Privy  Council  in 
Ibrahim  v.  Regem  (1914),  83  L.  J.  P.  C  185,  which  my 
brother  Galliher  has  kindly  called  my  attention  to.  it  would 
appear  that  this  course  need  not  always  be  taken,  their 
liordships  (after  pointing  out  the  difference  l)etween  their 
(lutv  and  that  of  "a  statutorv  court  of  criminal  review,") 
saying,  p.  194,  *•  the  rule  can  hardly  Ik?  considered  to  be  set- 
tled ..."  and  the  result  has  varied  in  different  cir- 
cumstances. In  considering  the  cases  on  the  point  the  sta- 
tutes on  which  thev  were  decided  must  be  closely  scanned  be- 
cause  an  apparently  slight  change  from  the  language  em- 
ployed in  our  section  1019  may  have  grave  results. 

Galliher,  J.A.  : — The  case  reserved  for  the  opinion    of 
this  court  is: — 
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(1)  Was  there  error  in  law  in  the  course  pursued  at  the 
trial  in  reference  to  the  testimony  of  Joseph  May  or  in  any 
part  thereof; 

(2)  Does  my  chai^ge  to  the  juiy  contain  any  comment  on 
the  failure  of  the  accused  to  testify  on  his  own  behalf  upon 
his  trial? 

When  the  whole  of  the  judge's  charge  is  read  as  it  relates 
to  the  second  point  I  am  quite  clear  that  this  question  should 
be  answered  in  the  negative. 

The  error  in  law  complained  of  in  the  first  question  re- 
served is  that  in  the  examination  in  chief  of  Joseph  May,  a 
brother  of  the  accused  called  on  behalf  of  the  Crown,  the 
learned  trial  judge  permitted  Crown  counsel  to  cross-examine 
him  with  regard  to  a  previous  statement  made  by  him  which 
was  in  writing,  and  which  statement  was  read  to  the  jury, 
and  also  in  permitting  other  witnesses  to  be  called  to  prove 
such  statement. 

Section  9  of  the  Canada  Evidence  Act  governs  in  this 
case. 

That  section  is  as  follows : 

"  A  party  producing  a  witness  shall  not  be  allowed  to  im- 
peach his  credit  by  general  evidence  of  bad  character,  but  if 
the  witness,  in  the  opinion  of  the  court,  proves  adverse,  such 
party  may  contradict  him  by  other  evidence,  or,  by  leave  of 
the  court,  may  prove  that  the  witness  made  at  other  times  a 
statement  inconsistent  with  his  present  testimony ;  but  before 
such  last  mentioned  proof  can  be  given  the  circumstances  of 
the  supposed  statement,  sufficient  to  designate  the  particular 
occasion,  shall  be  mentioned  to  the  witness,  and  he  shall  be 
asked  whether  or  not  he  did  make  such  statement/* 

In  the  present  case  we  are  concerned  only  with  the  second 
alternative  in  that  section — "or  by  leave  of  the  court  may 
prove  that  the  witness  made  at  other  times  a  statement  incon- 
sistent with  his  present  testimony." 

Is  it  a  condition  precedent  that  before  the  court  permits 
this  course  to  be  taken  the  witness  shall  in  the  opinion  of  the 
court  prove  adverse. 

I  think  it  is,  although  I  confess  it  is  not  clear  to  me  why 
the  words  "  by  leave  of  the  court "  are  placed  in  this  clause. 

The  principle  test  as  to  whether  a  witness  is  adverse  or 
not  is  that  of  demeanour  in  the  box,  but  there  may  be  cases 
such  as  here  where  the  witness  speaks  through  an  interpreter. 
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and  it  is  impossible  to  detect  from  his  demeanour  whether  he 
id  adverse  or  not. 

This  seems  to  have  been  the  predicament  the  learned  trial 
judge  found  himself  in  and  he  permitted  the  written  state- 
ment of  the  witness  to  be  put  in,  the  witness  to  be  examined 
thereon,  and  evidence  adduced  to  prove  the  statement  before 
finding  (and  in  fact  he  made  no  specific  finding)  that  the 
witness  was  adverse. 

A  perusal  of  the  English  cases  shews  a  considerable 
divergence  of  opinion  as  to  the  method  to  be  pursued  in  sucb 
a  case,  but  I  find  none  of  them  which  goes  so  far  a^  uphold 
*  the  course  pursued  here. 

I  do  not  go  so  far  as  to  say  that  the  judge  at  the  trial  may 
not  satisfy  himself  in'  some  way  without  having  the  whole 
statement  go  before  the  jury  that  the  witness  is  adverse  be- 
cause he  has  made  a  contradictory  statement  at  another  "time, 
in  fact  I  am  of  opinion  that  a  witness  may  be  found  adverse 
by  reason  of  his  making  such  contradictory  statement,  al- 
though his  demeanour  in  the  box  does  not  disclose  the  fact. 
However,  be  that  as  it  may,  the  course  pursued  here  in  my 
opinion  amounts  to  a  wrongful  admission  of  evidence. 

This  brings  us  to  a  consideration  of  section  1019  of  the 
Code. 

Did  the  admission  of  the  evidence  and  the  reading  of  the 
whole  statement  to  the  jury  occasion  a  substantial  wrong  or 
miscarriage  of  justice  ? 

In  the  recent  case  of  Ibrahim  v.  Regem  ,(191^),  83  L.  J. 
K.  B.  185,  Lord  Sumner,  delivering  the  judgment  of  their 
Lordships  of  the  Privy  Council,  says  at  p.  194 : 

"In  England, -where  the  trial  judge  has  warned  the  jury 
not  to  act  upon  the  objectionable  evidence,  the  Court  of 
Criminal  Appeal  under  the  similar  words  of  the  Criminal 
Appeal  Act,  1907,  s.  4,  may  refuse  to  interfere,  if  it  thinks 
that  the  juiy,  giving  heed  to  that  warning  would  have  re- 
turned the  same  verdict  .  .  .  Where  the  objectionable 
evidence  has  been  left  for  the  consideration  of  the  jury  with- 
out any  warning  to  disregard  it,  the  Court  of  Criminal  Ap- 
peal quashes  the  conviction,  if  it  thinks  that  the  jury  may 
have  been  influenced  by  it,  even  though  without  it  there  was 
evidence  sufficient  to  warrant  a  conviction — ^Rex  v.  Fisher 
(1909),  79  L.  J.  K.  B.  187,  [1910]  1  K.  B.  149.'' 
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A  nice  distinction  seems  to  be  drawn  here  in  cases  where 
the  trial  judge  has  warned  the  jniy  not  to  act  upon  the  ob- 
jectionable evidence,  and  where  the  jury  are  not  so  warned. 

We  have,  therefore,  to  consider  under  which  of  these  two 
classes  the  case  at  bar  falls. 

The  learned  trial  judge  instructed  the  jury  that  they 
were  to  treat  the  evidence  of  the  cripple  (meaning  Joseph 
May),  as  only  proving  that  the  trousers  were  the  trousers  of 
the  accused,  and  with  regard  to  the  shirt  that  what  was  given 
in  evidence  of  a  previous  statement  that  he  recognized  the 
shirt  as  the  shirt  of  the  accused,  should  not  lead  them  to  de- 
cide the  case  upon  any  findings  on  Joseph's  May's  testimony. 

The  learned  trial  judge  by  this  probably  intended  that 
the  jury  should  have  excluded  from  their  minds  as  evidence 
the  whole  of  the  written  statement  put  in  in  Joseph  May's 
testimony,  but  I  think  he  fell  short  in  that  respect  by  not 
specifically  charging  the  jury  to  entirely  disregard  the  vn-it- 
ten  statement  as  proof  of  any  material  fact  in  the  issue. 

I  feel  all  the  stronger  in  this  regard  by  reason  of  the  fact 
that  the  written  statement  which  counsel  for  the  Crown  read 
to  the  jury  in  addressing  "them  contains  a  statement  that  the 
accused  when  he  came  home  on  the  night  of  the  murder  had 
on  no  shirt,  no  hat,  just  underclothes,  pants  and  boots. 

That  condition  would  fit  in  with  the  fact  that  what  was 
said  to  be  the  coat,  hat  and  shirt  of  the  accused  were  found  at 
the  scene  of  the  murder. 

Joseph  May  was  questioned  as  to  whether  he  had  not  de- 
scribed to  the  police  how  the  accused  was  dressed  when  he 
returned  that  night  and  denied  that  he  had. 

As  to  this  condition,  there  was,  as  I  view  it,  no  suflBcient 
warning  to  the  jury  to  disregard  it,  and  as  it  was  some- 
thing very  likely  to  impress  itself  on  the  minds  of  the 
jury  and  to  influence  them,  I  w^ould  answer  the  question  in 
the  affirmative  and  grant  a  new  trial. 

McPhillips,  J.A.  : — The  case  reserved  calls  for  answers 
to  the  following  questions : 

(1)  Was  there  error  in  law  in  the  course  pursued  at  the 
trial  in  reference  to  the  testimony  of  Joseph  May  or  any  part 
thereof : 
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(i)  Does  the  charge  to  the  juiy  contain  any  comment  on 
the  failure  of  the  accused  to  testify  in  his  own  behalf  upon 
his  trial  ? 

Answering  the  second  question  first,  my  opinion  is  that 
the  learned  trial  judge  did  not  comment  on  the  failure  of 
the  accused  to  testify.  Therefore,  my  answer  to  question 
two  is  in  the  negative:  Bex  v.  Aho  (1904),  11  B.  C.  R.  114. 

In  my  opinion,  however,  question  number  one  must  be 
answered  in  the  afiSrmative. 

Mrstly,  in  my  opinion  the  learned  trial  judge  did  not 
hold  that  the  witness  Joseph  May  was  a  hostile  witness,  to 
admit  of  the  .production  of  extraneous  evidence  to  contradict 
him.  But  if  I  should  be  in  error  in  this,  the  admission  of  the 
written  statement  to  establish  hostility  was  error  in  law,  on 
the  part  of  the  learned  trial  judge.  There  should  have  been 
other  evidence  upon  which  the  learned  trial  judge  could  have 
proceeded  in  arriving  at  the  conclusion  that  the  witness  was 
adverse,  and  no  such  evidence  being  present  in  my  opinion 
there  was  no  exercise  of  a  proper  judicial  discretion  and 
something  was  done  not  in  accordance  with  the  law.  Rice 
V.  Howard  (1886),  55  L.  J.  Q.  B.  311;  Price, v.  Manning 
(1889),  58  L.  J.  Ch.  .(C  A.)  649;  Wright  v.  Wilcox  (1850), 
19  L.  J.  C.  P.  333;  Rex  v.  Crippen  (1911),  80  L.  J.  K.  B. 
290,  at  p.  293. 

Secondly,  the  written  statement  of  the  witness  Joseph 
May  was  improperly  admitted  in  evidence;  it  was  inadmis- 
sible evidence  as  against  the  accused  and  was  used  against 
him.  This  is  clear  and  cannot,  in  my  opinion,  be  gainsaid. 
Dibble  V.  The  King  (1908),  1  Cr.  App.  R.  155,  is  high  auth- 
ority that  the  contents  of  a  previous  statement  to  contradict 
and  to  discredit  a  witness  are  not  evidence  against  the  pri- 
soner, and  in  that  case  there  was  present  that  which  is  absent 
here — the  caution  to  the  jury  against  putting  any  reliance 
on  the  statement  as  it  was  not  evidence  against  the  accused — 
and  notwithstanding  this  caution  Tjord  Alverstone,  C.J.,  in 
giving  the  judgment  of  the  Court  of  Criminal  Appeal  at  p. 
157,  said: — 

*'The  statements  of  Williams  and  White  were  evidence 
against  the  latter  but  not  against  Dibble  and  it  is  difficult  to 
doubt  that  the  jury  were  prejudiced  against  Dibble  by  that 
evidence.  Even  the  fair  summing  up  and  grave  caution  of 
the  Recorder  to  the  jury  could  not  prevent  that  from  happen- 
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ing.  .  .  .  The  unfortunate  admission  of  Williams  and 
White's  statements  unavoidable  as  it  was  may  have  preju- 
diced the  jury :  it  was  impossible  to  believe  that  they  had  no 
effect  on  their  minds;  it  was  impossible  to  discover  whe&er 
in  their  absence  the  jury  would  have  considered  Dibble's 
guilt  to  be  proved." 

In  the  reserved  case  it  is  stated  that  counsel  for  the 
Crown  read  the  statement  to  the  jury,  and  the  learned  trial 
judge  referred  to  the  statement  in  his  charge  to  the  jury  in 
the  following  terms: — 

"It"  (referring  to  the  statement)  "was  given  in  evi- 
dence properly  I  think  under  the  Code,  that  upon  another 
occasion  he"  (referring  to  the  witness  Joseph  May)  "had 
stated  that  he  did  recognize  the  shirt  as  being  his  brother's, 
but  I  don't  think  that  should  lead  you  to  decide  the  case  upon 
any  finding  upon  his  testimony,  that  the  shirt  was  the  shirt 
of  the  accused.  There  is,  of  course,  other  evidence  and  the 
weight  of  that  is  for  you  to  decide,  which  goes  to  substantiate 
that  fact  that  the  shirt  that  was  found  there  on  the  trail  was 
in  fact  the  shirt  of  the  accused." 

Upon  the  argument  the  learned  counsel  for  the  Crown 
frankly  stated  that  the  statement  was  a  "  crucial  statement " 
but  contended  that  it  was  not  admitted  in  evidence  but  only 
used  to  discredit  Joseph  May's  story  in  the  box  and  to 
contradict  him.  With  all  deference  to  the  able  argument 
advanced  to  establish  this  contention  and  that  no  error  in 
law  occurred  at  the  trial  I  am  impelled  to  say  and  to  hold 
that  the  statement  was  admitted  and  improperly  admitted  in 
evidence. 

In  the  consideration  of  all  criminal  appeals  undoubtedly 
sec.  1019  of  the  Criminal  Code  is  to  be  borne  in  mind.  In  the 
present  case  exactly  that  which  is  provided  against  occurred, 
i.e.,  a  substantial  wrong  was  done  the  accused  on  the  trial. 

In  the  result  the  inadmissible  evidence  may  have  influ- 
enced, and  prejudiced  the  jury  bringing  about  a  miscarriage 
of  justice  which  is  to  be  relieved  against.  It  therefore  fol- 
lows that  in  my  opinion  the  appeal  must  be  allowed,  the  con- 
viction quashed  and  a  new  trial  directed  for  the  foregoini? 
reasons.  Allen  v.  The  King  (1911),  44  S.  C.  R  331  at  p. 
341. 

Conviction  quashed  and  new  trial  ordered;  Irvino,  J. A., 
dissenting. 


lSl5]  TVRKER  r.   M'OAViy.  505 

MAHITOBA. 

Galt,  J.  January  28th,  1915. 

TRIAL. 

TUBNER  V.  McQAViIX. 

Company — Sale  of  Shares  in  Company — Defect  in  Title  to 
Land  of  Company  —  Liability  of  Vendor  for  Expense 
Incurred  in  Obtaining  Title. 

The  plaintiff  sold  to  the  defendants  as  a  going  concern  the  bnai- 
ness  carried  on  by  two  companies  and  by  the  plaintiff,  and  the 
Hhares  of  the  capital  stock  of  these  companies  were  transferred  to  the 
defend^ ts.  Subsequently  upon  a  resale  of  part  of  the  assets  by  the 
defendants  it  was  found  that  there  was  outstanding  an  interest  In 
some  of  the  land  of  one  of  the  companies,  and  in  order  to  obtain 
title  the  defendants  transferred  to  the  owner  of  this  interest  a  number 
of  shares  in  one  of  the  purchased  companies.*  In  this  action  by  the 
original  vendor  for  a  balance  of  purchase  money  the  defendants 
rounterclaimed  for  the  value  of  these  shares: — 

But,  held,  that  they  could  not  succeed,  the  plaintiff  having  ful- 
filled all  the  obligations  cast  upon  him  and  being  in  no  way  answer- 
able for  the  difficulty  in  completing  title. 

W.  H.  Curie,  and  S.  L.  Goldstein,  for  plaintiff. 
E.  Anderson,  K.C:,  for  defendants. 

Qalt,  J. : — The  statement  of  claim  in  this  action  relates 
merely  to  a  promissory  note  for  $8,750  made  by  the  defend- 
ants in  favonr  of  the  plaintiff  on  January  8th,  1912.  At  the 
opening  of  the  trial  counsel  admitted  defendants'  liahility 
upon  this  note,  so.  nothing  further  need  be  said  about  it. 

The  real  contention  arises  out  of  the  defendants'  coun- 
terclaim whereby  they  claim  payment  of  the  sum  of  $12,740 
with  interest  thereon  from  the  23rd  of  November,  1912.  The 
baeis  of  this  counterclaim  consists  of  the  alleged  value  of 
certain  preference  shares  which  the  defendants  say  they  were 
obliged  to  give  to  one  Keilbach  in  order  to  procure  title  to  a 
portion  of  the  lands  embraced  in  a  certain  agreement  made 
between  the  plaintiflF  and  two  of  the  defendants  on  Septem- 
ber 14th,  1910. 

On  that  date  an  option  was  given  by  tlie  plaintiff  to  sell 
to  Douglas  C.  Cameron  and  John  C.  McGavin,  both  of  the 
city  of  Winnipeg,  or  their  assigns,  as  a  going  concern,  the 
business  carried  on  bv  the  Manitoba  Glass  Manufacturins: 
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Company,  Limited;  and  the  Manitoba  Pressed  Brick  Com- 
pany, Limited,  and  by  Turner  himself,  and  being  more  par- 
ticularly described  as  follows: — 

"  1.  The  north-east  quarter  of  section  thirty-five  (35)  in 
township  twelve  (12)  and  range  seven  (7),  east  of  the  Prin- 
cipal Meridian  in  the  province  of  Manitoba,  excepting  that 
portion  taken  for  the  right-of-way  of  the  Canadian  Pacific 
Kailway  Company,  and  also  that  portion  of  the  said  lands 
lying  north  of  the  said  Canadian  Pacific  Railway  Company's 
right-of-way,  and  also  a  small  block  of  about  two  hundred 
and  seventy  (270)  feet  by  one  hundred  and  seventy  (170) 
feet  on  which  is  situated  the  house  of  one  Joseph  Keilbach, 
leaving  in  all  one  hundred  and  forty  (140)  acres  more  or 
less. 

"2.  All  shares,  stocks,  (issued  or  unissued),  securities, 
franchises,  rights,  accounts,  buildings,  plants,  way6>  ma- 
chinery, railway  spurs,  sidings,  tools,  goods,  chattels,  eflfects 
and  assets  of  the  Manitoba  Glass  Manufacturing  Company, 
Limited. 

"  3.  All  shares,  stocks,  .(i^s^^d  or  unissued),  securities, 
franchises,  rights,  accounts,  buildings,  tools,  plants,  ways, 
machinery,  railway  spurs,  sidings,  goods,  chattels,  effects  and 
assets  of  the  Manitoba  Pressed  Brick  Company,  Limited. 

"4.  And  also  the  goodwill,  trade  rights,  trade  marks, 
brands,  patents,  inventions,  formute,  recipes,  trade  names, 
patterns  and  stock-in-hand  owned  or  controlled  by  the  said 
companies  and  myself. 

"All  of  the  said  property,  goods,  chattels  and  effects  to  be 
at  the  time  of  such  sale  free  and  clear  of  all  liens,  chafges, 
incumbrances,  taxes  and  assessments. 

"  The  consideration  for  the  said  sale  is  to  be  two  hundred 
and  fifteen  thousand  dollars  payable  as  follows :  &c.,  &c.'' 

The  said  option  was  accepted  upon  the  same  day  and 
signed  by  the  purchasers.  It  appears  that  at  the  time  the 
plaintiff  was  the  owner  of  the  lands  mentioned  in  paragraph 
1  of  the  option  and  that  he  also  controlled  the  shares  of  both 
the  Manitoba  Glass  Manufacturing  Company,  Limited,  and 
the  Manitoba  Pressed  Brick  Company,  Limited. 

The  buildings  and  plant  of  the  Manitoba  Glass  Manufac- 
turing Company,  Limited,  were  situated,  not  on  the  lands 
mentioned  in  paragraph  1,  but  on  the  south-east  quarter  of 
section  35.     The  lands  occupied  by  the  glass  company  and  its 
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buildings  had  been  owned  partly  by  Joseph  Keilbach  and 
partly  by  his  wife.  A  transfer  had  been  prepared  and  exe- 
cuted in  1909  from  Mrs.  Keilbach  to  her  husband  of  the  por- 
tion of  the  land  owned  by  her,  and  a  transfer  from  Joseph 
Keilbach  to  the  glass  company  had  also  been  prepared  and 
executed  but  the  documents  could  not  be  registered  owing  to 
some  difficulty  with  regard  to  a  roadway,  referred  to  in  one  of 
the  transfers,  which  had  not  yet  been  authorized  as  a  legal 
roadway  by  the  municipality.  The  transfers  had  been  de- 
posited with  E.  L.  Taylor  as  solicitor  for  both  Turner  and 
the  glass  company  at.  the  time,  so  that  the  glass  company  were 
at  least  equitable  owners  of  the  land. 

It  will  be  observed  that  in  the  option  no  reference  what^ 
ever  is  exipressly  made  to  the  lands  in  the  south-east  quarter 
of  section  35.  No  doubt  all  parties  assumed,  and  I  think 
properly  assumed,  that  the  ownership  of  the  real  and  per- 
sonal property  already  vested  in  the  companies  respectively 
would  pass  with  the  ownership  of  the  shares. 

The  plaintiff  promptly  transferred  the  north-east  quarter 
of  the  section  to  the  purchasers  and  they  in  turn  transferred 
it  to  the  glass  company.  The  shares  of  both  companies  were 
duly  acquired  and  transferred  to  the  purchasers.  On  Janu- 
ary 7th,  1911,  Joseph  Keilbach  executed  a  transfer  to  the 
Manitoba  Glass  Manufacturing  Company,  Limited,  of  all 
his  estate  and  interest  in  certain  described  lands  in  the 
pouth-east  quarter  of  section  35. 

Mr.  Moran,  solicitor  for  the  purchasers  then,  for  the  first 
time  searched  the  title  to  these  lands  in  the  south-east  quar- 
ter and  accepted  this  transfer  as  satisfactory  on  behalf  of  the 
purchasers.     Tt  was  accordingly  duly  registered. 

In  January,  1912,  a  reconstruction  of  the  glass  company 
was  effected,  whereby  the  capital  stock  was  increased  from 
$300,000  to  $1,000,000,  of  which  $600,000  was  created  pre- 
ference stock. 

Joseph  Keilbaoli  was  the  original  founder  of  the  glass 
company  and  he  was  a  large  shareholder  therein.  When  the 
company  was  re-constructed  Keilbach,  having  great  confi- 
dence in  the  new  management,  agreed  to  give  up  his  1,400 
shares  in  the  old  company  (capitalized  at  $300,000  as  afore- 
said) in  exchange  for  a  similar  numiber  of  common  shares  in 
the  re-constructed  company  .(having  a  capital  of  $1,000,000 
as  aforesaid.) 
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In  September,  1912,  the  glass  company  agreed  to  sell  out 
their  property  to  the  Diamond  flint  Company,  which  took 
poasession  on  October  l&t,  1912.  On  October  19th  thia  latter 
company,  upon  aearching  the  title'  to  their  newly  aoqoiied 
property,  diacovered  that  there  was  no  title  to  the  land  e- 
capied  by  several  of  the  glass  ccHnpany^s  buildings,  the  defect 
amounting  in  all  to  about  eight  acres. 

The  solicitors  for  the  glass  company  found  that  an  old 
transfer  from  Mrs.  Keilbach  to  Joseph  Keilbach,  which  had 
remained  for  years  in  the  custody  of  E.  L.  Taylor,  had  been 
obtained  a  few  days  earlier  by  James  D.  Crawford,  solicitor 
for  the  Keilbaehs,  and  it  was  abscdutely  necessary  for  the 
glass  company  to  obtain  this  old  transfer  or  a  new  one  from 
Mrs.  Keilbach  in  order  to  prevent  a  repudiation  of  the  con- 
tract of  sale  by  the  Diamond  Flint  Company. 

Crawford  took  the  position  that  his  client  had  beeii  im- 
l)08ed  upon  in  being  given  only  common  shares  of  the  newly 
constructed  company  when  he  was  just  as  much  entitled  to 
preference  shares  as  "the  defendants  themselves,  and  he  re- 
fused to  deliver  up  Mrs.  Keilbach's  old  transfer,  or  to  advise 
her  to  execute  a  new  one,  except  on  the  terms  that  the  de- 
fendants should  give  to  Keilbach  1,400  preference  shares  in 
exchange  for  the  common  shares.  This  was  accordingly 
carried  out. 

The  defendants  seek  to  recover  from  the  plaintiff  $12,740, 
as  being  the  alleged  value  of  the  1,400  preference  shares 
which  they  were  compelled  to  give  to  Keilbach.  The  plain- 
tiff's contention  is  that  all  his  liabilities  under  the  original 
option  agreement  of  September  14th,  1910,  had  been  carried 
out  and  completed  to  the  satisfaction  of  the  defendants  long 
before  the  transaction  complained  of. 

A  large  amount  of  oral  evidence  was  given  by  witnesses 
on  both  sides  ,at  the  trial,  and  it  appeared  to  me  that  from 
the  time  the  defendants  agreed  to  purchase  from  the 
plaintiff  in  September,  1910,  down  to  at  least  the  date 
of  the  transfer  given  by  the  plaintiff  in  January,  1911,  to  the 
defendants,  the  plaintiff  had  always  shewn  a  willingness  to 
assist  in  carrying  out  the  agreement  on  his  part  to  ihe  best 
of  his  ability. 

If  there  was  any  mistake  in  the  description  contained  in 
that  transfer,  it  should  have  been  discovered  by  the  defend- 
ants' solicitors  at  the  time,  as  it  was  subsequently  discovered 
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by  the  Diamond  Flint  Company.  The  plaintiff  who  was 
also  managing  director  of  the  glass  company  was  surely 
justified  in  supposing  that  his  transfer  was  accepted  as  suf- 
ficiently satisfactory. 

I  think  it  unnecessary  to  deal  with  the  oral  evidence 
given  by  the  parties,  conflicting  as  it  is  in  many  particulars. 
In  my  opinion  the  question  before  me  may  be  decided  wholly 
upon  undisputed  documents. 

Under  the  original  agreement  of  September  14th^  1910, 
the  plaintiff  agreed  to  convey  the  north-east  quarter  of  sec- 
tion 35,  which  at  that  time  he  owtied,  and  he  dnly  conveyed 
it.  As  regards  the  properties,  whether  real  or  personal, 
owned  by  the  Manitoba  Glass  Manufacturing  Company,  Lim- 
ited, and  the  Manitoba  Pressed  Brick  Company,  Limited,  the 
plaintiff  agreed  to  sell  them  in  these  words:  ^^All  shares, 
stocks  (issued  or  unissued),  securities,  franchises,  rights, 
accounts,  buildings,  plants,  ways,  machinery,  railway  spurs, 
sidings,  tools,  goods,  chattels,  effects  and  assets." 

In  an  agreement  made  on  the  Idth  of  September,  1911, 
between  Cameron,  McGavin  and  Moran,  as  vendors,  and  the 
glass  company,  as  purchasers,  above  referred  to,  I  find  the 
following  recitals : — 

'*  Whereas  the  vendors  are  the  absolute  owners  of  the  fol- 
lowing:— 

"  1.  All  that  certain  parcel  or  tract  of  land  at  Beause- 
jour,  in  Manitoba,  containing  about  one  hundred  and  twenty- 
five  acres,  and  particularly  described  in  certificate  of  title 
Xo.  151535. 

'*  2.  All  the  issued  shares  of  the  capital  stock  of  the 
Manitoba  Pressed  Brick  Company,  Limited,  consisting  of  395 
shares ; 

"  3.  All  of  the  issued  shares  of  the  capital  stock  of  the 
above  named  purchasers  consisting  of  1(>45  shares; 

'H.  All  other  securities,  franchises,  rights,  at»counts,  build- 
ings, plants,  ways,  machinery,  railway  spurs,  sidings,  tools, 
goods,  chattels,  effects  and  assets  of  the  said  the  Manitoba 
Pressed  Brick  Company,  Limited,  and  the  above  named  pur- 
chaaers,  &c." 

It  will  be  observed  by  comparing  the  two  documents, 
that  the  vendors  acknowledge  themselves  on  the  date  of  this 
agreement  to  be  the  absolute  owners  of  all  the  land,  shares 
and  other  property-  material  to  this  counterclaim,  which  the 
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plaintiff  had  agreed  to  sell  under  the  so-called  option  agree- 
ment of  September  14th,  1910.  The  document  is  executed 
by  all  three  vendors  and  appended  to  it  in  the  written 
approval  of  the  plaintiff  Turner. 

I  think  it  is  idle  for  the  defendants  to  now  set  up  that 
Turner  failed  in  any  respect  to  comply  with  his  obligations 
under  the  agreement  of  September  14th,  1910.  The  prefer- 
ence stock  was  not  even  created  until  January,  1912,  so  up 
to  that  time  no  objection  could  have  been  raised  by  the  Keil- 
bachs  to  sign  or  to  deliver  up  to  the  defendants  any  docu- 
ments which  might  be  thought  necessary  in  order  to  com- 
plete ti'tle  to  the  land  in  question. 

If  Keilbach's  solicitor  acted  improperly  in  obtaining  the 
old  transfer  (from  Mrs.  Keilbach  to  her  husband)  from 
Taylor's  office,  the  defendants  or  the  glass  company  might 
have  taken  any  proceedings  they  wished  to  repossess  them- 
selves of  the  document ;  but  I  do  not  think  they  can  in  any 
way  hold  the  plaintiff  liable  in  connection  with  the  matter. 

In  the  absence  of  the  above  clear  admission  in  the  agree- 
ment of  September  13th,  1911,  I  should  have  come  to  the 
same  conclusion  on  the  evidence. 

The  plaintiff  will  have  judgment,  as  conceded  at  the  open- 
ing of  the  case,  for  the  amount  of  his  claim  with  costs.  The 
counterclaim  must  be  dismissed  with  costs. 


BBITISH  COLITMBIA. 

SwANsoN,  Co.C.J.  Januahy  23rd,  1915. 

TRIAL. 

BAUMAN  V.  CORSBIE. 

Sale  of  Land — Action  for  Purchase  Money — OountercUUm 
for  Rescission  and  Damages — Fraud  and  Misrepresenta- 
Hon — Evidence — Representations  in  Other  Transactions — 
Practice — Form  of  Judgment, 

In  an  action  by  a  vendor  for  purchase  money  the  defendant 
alleged  that  he  had  been  induced  to  buy  by  the  fraudulent  mierepre- 
Mentations  of  the  vendor  and  his  agents,  and  he  connterdaimed  for 
repayment  of  the  cash  deposit,  rescission  of  tbe  contract,  and 
damages : — 

Held,  upon  the  evidence,  that  there  had  not  been  any  misrepre- 
sentations, and  that  in  dealing  with  this  question  evidence  of  repre- 
sentations alleged  to  have  been  made  by  the  vendor  on  the  sale  to 
other  persons  of  adjacent  similar  lots,  was  not  admissible. 
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The  agreement  contained  a  provision  in  the  usual  (form  for  for- 
feiture of  payments  in  the  event  of  default  and  for  termination  of 
the  agreement.  The  plaintiffs  title  was  registered  and  unencum- 
bered, and  the  amount  due  was  definitely  ascertained,  and  the  de- 
fendant was  in  possession : — 

Held,  that  the  judgment  should  "be  for  (a)  payment  to  the 
plaintiff  of  the  amount  claimed  with  interest  and  costs,  (&)  fore- 
closure in  default  of  payment  within  six  months,  (o)  vacation  of 
registration  of  the  agreement,  (d)  forfeiture  to  the  plaintiff  of  moneys 
paid,  and  (e)  delivery  of  possession  to  the  plaintiff. 

Lee  v.  Sheer  (1914),  30  W.  L.  R.  273,  and  Hargreavet  ▼. 
Secuniy  Invetiment  Co,  (1914),  29  W.  L.  R.  32,  considered. 

(J.  W.  Black,  for  plaintiff. 

A.  D.  Macintyre,  for  defendant. 

SwANSON,  Co.C.J.: — The  plaintiff  sues  for  the  balance 
owing  under  an  agreement  for  sale  made  between  the  plain- 
tiff as  vendor  and  the  defendant  as  purchaser  of  lots  2  and  3 
in  block  12,  lying  on  the  south  bank  of  the  Thompson  Biver 
in  Kamloops.  In  March,  1913,  defendant  inspected  the  lots 
in  question  with  Laidlaw,  who  is  associated  with  Tripp  jn 
his  real  estate  business  here,  the  plaintiff's  selling  agent. 
After  a  number  of  conferences  with  Tripp  and  Tjaidlaw,  the 
defendant  concluded  the  deal  to  purchase  these  lots  by  exe- 
cuting an  agreem/ent  for  sale,  March  29th,  1913.  The  price 
agreed  to  be  paid  was  $1,200,  cash  $300,  payable  on  the 
execution  of  agreement,  $300  on  July  26th,  1913,  $300  on 
November  26th,  1913,  and  balance,  $300,  on  March  26th, 
1914,  with  interest*  at  8  per  cent,  per  annum,  it  being  agreed 
therein  that  time  is  of  the  essence  of  the  agreement  and 
"  unless  the  payments  above  mentioned  are  punctually  made 
at  the  time  and  in  the  manner  above  mentioned,  and  as  often 
as  any  default  shall  happen  in  making  such  payment,  the 
vendor  may  give  to  the  purchaser  thirty  days'  notice  in 
writing  demanding  payment  thereof,  and  in  case  any  such 
default  shall  continue,  these  presents  shall,"at  the  expiration 
of  such  notice  (if  the  vendor  shall  so  elect),  be  null  and  void 
and  of  no  effect,  and  the  vendor  shall  be  at  liberty  to  re- 
possess, resell  and  convey  the  said  land  to  any  purchaser 
thereof,  and  all  the  moneys  paid  hereunder  shall  be  abso- 
lutely forfeited  to  the  vendor  as  liquidated  and  ascertained 
damages."  No  further  payment,  except  the  cash  payment  of 
$300,  has  been  made.  The  said  payments  and  interest  were 
all  in  arrear  at  date  of  suit,  July  8th,  1914.  Defendant  now 
by  way  of  defence  alleges  misrepresentation  by  plaintiff's 
agents,  and  in  his  counterclaim  asks  that  the  agreement  be 
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8et  Mide  and  an  order  made  for  tiie  return  of  tlie  monejr 
paid  and  alao  for  payment  by  way  of  damages  of  the  sum 
of  $700,  being  the  value  of  a  dwelling-hoase  erected  on  said 
lots  by  defendant  and  also  the  additional  sum  of  $500  as 
general  damages. 

The  defendant  had  been  but  a  short  time  in  Eamloops 
l)efore  purchasing,  having  come  from  Saskatchewan,  where, 
he  8ays,  he  lived  for  some  sixteen  years  alongside  the  Assini- 
boine  Hiver.  He  says  he  was  pleased  with  the  property  he 
purchased  in  Kamloops,  being  similar  riverside  property  to 
what  he  had  been  accustomed,  until  the  high  water  came  in 
1913,  when,  he  says,  his  property  was  flooded  by  the  rising 
of  the  Thompson  River,  leaving  only  a  small  portion  at  the 
top  of  a  ridge,  some  15  to  17  feet  in  width,  out  of  water,  the 
high-water  condrtion  continuing  for  some  weeks  and  then 
the  water  receding  leaving  the  lots  entirely  dry  again.  But 
for  this,  the  property  is  satisfactory,  but  with  this  condition, 
tbe  defendant  claims,  the  property  is  useless  for  the  purpose 
for  which  he  purchased  it,  viz.,  as  a  site  for  a  dwelling. 

As  to  the  misrepresentation  alleged,  I  will  quote  the 
words  of  the  witnesses :  [The  learned  judge  here  gave  quota- 
tions from  the  evidence.] 

Although  other  allegations  of  misrepresentation  are  set 
forth  in  the  defendant's  dispute  note  and  counterclaim,  the 
above  are  practically  the  allegations  complained  of  in  the 
evidence  before  me. 

It  is' well  known,  as  the  evidence  shews,  that  there  was  a 
iirvai  flood  in  1894  all  along  the  Thompson  Valley  and  that 
the  set^tion  of  country  in  which  the  lands  in  question  lie  was 
completely  submerged.  This  is  a  matter  of  great  notoriety 
in  this  district,  and  Tripp  swears  he  broughti  it  to  the  de- 
fendant's attention.  The  defendant's  counsel,  in  his  i^Titten 
argument,  takes  thei  position  tha/t  both  sides  agree  that  the 
great  flood  of  1894  was  spoken  of,  a  position  which  the  de- 
fendant, however,  denies.  II  am  quite  satisfied  that  on  this 
point  the  defendant  is  mistaken.  As  to  the  allegation  of  the 
defendant  that  Tripp  assured  him  "  You  need  not  be  scared 
of  the  water,  as  he  was  sure  the  water  would  never  bother 
nie."  even  assuming  the  correctness  of  the  defendant's  evi- 
dence on  this  poinit,  I  hold  that  this  would  not  constitute  in 
law  a  representation,  being  merely  "statement  of  opinion, 
judgment,  probability  or  exipectation  "  (see  Kerr  on  Fraud 
and  Mistake,  4th  ed.,  page  49;  Halfifcury,  Tjaws  of  England, 
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vol.  20,  page  664) .  Apart  from  this  aUegation,  the  defend- 
ant's case^  rests  on  the  allegation  that  the  plaintiff's  agents 
represented  to  him  that  the  highest  point  to  which  the  water 
had  ever  risen  on  these  lota  was  that  indicated  by  the  line 
on  the  map,  '' extreme  high-water  mark/'  a  statement 
which,  he  allies,  he  relied  on  and  which  he  says  was  untrue. 
This  is  a  material  representation  and  if  it  were  established  to 
my  satisfaction  as  having  been  made  to  the  defendant,  in 
view  of  the  fact  that  I  am  satisfied  on  the  evidence  that  the 
water  has  come  up  to  a  higher  pointy  on  one  occasion  at.  least, 
in  1894,  completely  submerging  the  lots,  I  think  the  defend- 
ant should  succeed.  But,  in  view  of  the  conflicting  evidence, 
which  I  have  considered  with  great  care,  I  find  that  the  de- 
fendant (who  is  the  plaintiff  in  the  counterclaim)  has  not 
discharged  the  burden  of  proof  that  such  misrepresentations 
were  made.  Both  Laidlaw  and  Tripp  give  a  flat  denial  to 
these  statements.  I  am  impressed  particularly  with  the 
evidence  of  Tripp.     [The  learned  judge  here  quoted  it.] 

I  find  as  a  fact  that  no  such  misrepresen*tation8  as  alleged 
by  the  defendant  were  made  by  the  plaintiff  or  his  agents, 
Tripp  and  Laidlaw.  I  am  satisfied  Tripp  informed  Cbrisibie 
of  the  flood  of  1894,  and  also  that  he  specifically  pointed  out 
to  him  that  the  stakes  marked  "extreme  high  water"  re- 
ferred only  to  the  year  in  which  the  survey  was  made,  1911, 
and  tdiat  neither  Tripp  nor  Laidlaw  represented  to  the  de- 
fendant that  the  water  had  not  ever  risen  above  the  said 
stakes.  I  am  of  the  opinion  that  the  evidence  of  Lyon  and 
of  Atkins  as  to  alleged  similar  misrepresentations  made  by 
the  plaintiffs'  agents  in  selling  to  them*  other  nearby  lots  in 
this  block  120,  is  not  admissible  for  the  reason  set  out  in 
Balsbury's  Laws  of  England,  vol.  13,  pages  45  and  461. 
"  The  rule  is  based  ...  on  the  inconvenience  and  delay 
its  admission  might  occasion  since  it  would  tend  to  confuse 
the  jury  by  raising  collateral  issues  and  prejudice  the  parties 
by  permitting  attacks  to  be  made  without  notice."  Rex  v. 
Whitehead  (1848),  3  Car.  and  Kir.  22  (question  whether 
surgeon  performed  an  operation  negligently,  evidence  that  he 
had  been  negligent  or  skilful  in  performing  similar  operations 
on  other  patients  rejected),  and  see  Holcome  v.  Hewson 
(1810),  2  Camp.  391  (question  whether  a  brewer  supplied 
good  beer  to  a  publican,  evidence  that  during  period  in 
question  he  supplied  good  beer  to  other  publicans  rejected). 
II  this  evidence  were  legally  admissible,  as  defendant's  coun- 
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sel  strongly  argued,  it  is  worthy  of  note  in  passing  that  Lyon 
i'orroborates  Tripp's  statement  thai  the  stakes  in  question 
were  put  in  by  the  surveyor  to  mark  the  high  water  of  tiie 
season  of  1911 :  see  pages  77  and  80.  Also  see  eiridence  of 
Atkins^  at  p.  86,  and  p.  89.  But  I  disregard  the  evidence  of 
both  Lyon  and  of  Atkins  and  make  my  finding  on  the  balance 
of  the  testimony.  On  a  careful  survey  of  the  whole  case,  I 
find  no  grounds  for  setting  aside  this  contract.  Claims  of 
this  kind  set  up  by  the  defendant  are  being  frequently  met 
within  our  courts  now  that  the  real  estate  activity  has  sub- 
sided. I  find  no  misrepresen'tations  proved  and  I  ^cannot  see 
how  the  court  can  correct  the  defendant's  error  of  judgment. 

I  would  beg  to  repeat  the  words  of  Sir  Nathaniel  Lindley, 
M.H.,  as  to  the  inviolability  of  contract  where  there  has  been 
shewn  no  duress,  undue  influence,  fraud  or  misrepresenia- 
tion,  in  Underwood  v.  Barker  (1898),  68  L.  J.  Ch.  at  p.  28, 
and  also  the  words  of  Sir  George  Jessel,  M.R.,  in  one  of  his 
latest  judgments— Wallis  v.  Smith  (1883),  52  L.  J.  Ch.  153, 
where  he  speaks  of  the  duty  of  the  court  to  maintain  the 
j)erforman'ce  of  contracts  between  adults  in  such  ca^es  accord- 
ing to  the  indention  of  the  parties— a  bargain  solemnly  en- 
tered into  between  intelligent  adult  people  should  not  be 
lightly  set  aside,  and  only  indeed  for  the  clearest  and  most 
cogent  legal  reasons.  The  plaintiff  is,  in  my  opinion,  en- 
titled to  judgment  dismissing  the  counterclaim  with  coats. 
The  plaintiff  is  also  entitled  to  judgment  on  his  claim  with 
costs.  There  is  apparently  a  difference  in  Hie  practice  as  to 
the  form  which  the  decree  in  such  a  case  as  this  should  take 
in  view  of  the  conflicting  decisions  of  the  appellate  divisions 
of  the  Supreme  Courts  of  Alberta  and  of  Saskatchewan :  liCe 
V.  Sheer  (Alta.),  30  W.  L.  R.  273,  and  Hargreaves  v.  Secunty 
Investment  Co.  (Sask.),  29  W.  L.  E.  32.  In  the  Alberta 
case,  Mr.  Justice  Beck,  in  giving  the  judgment  for  the  Court 
en  banc,  reverses  his  own  previously  expressed  view  in  Shur- 
man  v.  E^ing,  7  W.  L.  R.  61,  referred  to  in  the  Saskatchewan 
case.  In  view  of  this  conflict  of  judicial  opinion,  I  think, 
^*ath  all  respect^  I  should  continue  to  follow  the  practice  of 
this  court,  which  is  in  accordance  with  the  view  expressed 
in  the  Hargreaves  case,  until  the  practice  is  finally  deter- 
mined in  our  own  Court  of  Appeal.  As  the  plaintiff's  title 
is  registered  and  unencumbered  and  not  in  dispute,  and  the 
amount  owing  is  definitely  ascertained,  there  will  be  judg- 
ment for  the  plaintiff  for  the  amount  claimed,  with  interest 
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and  costs  of  action,  and  that  if  the  saine  is  not  paid  into 
court  within  six  months  from  the  entry  of  judgment  herein, 
the  defendant  do  stand  absolutely  debarred  and  foreclosed 
of  all  his  estate,  right,  title,  claim  or  demand  in  or  to  the 
lands  and  premises  in  question,  and  that  any  registration  of 
the  agreement  of  sale  herein  in  ttie  Land  Registry  OflSce  be 
vacated  and  all  moneys  paid  thereunder  -bq  forfeited  to  the 
plainftiff  and  the  plaintiff  be  at  liberty  to  repossess  said  lands 
and  premises. 


SASKATCHEWiLN. 

Elwood,  J.  February  3rd,  1915. 

He  ELLIOTT. 

Practice — Mandamus — Affidavit  in  Support  of  Application — 
Who  Must  Make  — ^  Filing  of.  Condition  Precedent  — 
Crown  Practice  Rule  25 — "  Prosecutor," 

The  word  '*  prosecutor  **  in  Crown  Practice  Rule  25  means  the 
applicant  for  the  writ  of  mandamus. 

The  affidavit  required  by  Crown  Practice  Rule  25  to  be  pro- 
duced on  an  application  for  an  order  for  the  issue  of  a  writ  of 
mandamus  must  be  made  by  the  applicant  himself,  and  not  by  his 
solicitor. 

Under  Crown  Practice  Rule  25,  the  filing:  of  the  affidavit  men- 
tioned therein  is  a  condition  precedent  to  the  granting  of  a  writ  of 
mandamus  and,  accordingly,  where  a  proper  affidavit  is  not  produced 
on  ^n  application  for  a  writ  of  mandamus,  leave  will  not  be  granted 
on  the  said  application  to  file  a  further  affidavit. 

Blair,  for  applicant. 
McLean,  for  respondent. 

Elwood,  J.: — This  is  an  application  to  shew  cause  why 
a  writ  of  mandamus  should  Hot  issue  requiring  the  judge  of 
the  district  court  of  Eegina  to  set  aside  the  order  made  by 
said  judge  dismissing  with  costs  the  appellant^s  appeal  from 
an  order  of  two  justices  of  the  peace  made  requiring  the 
appellant  to  pay  to  the  respondent  the  sum  of  $50  and  costs 
under  the  provisions  of  ch.  149  of  the  "ReTised  Statutes  of 
Saskatchewan. 

The  application  before  me  is  made  upon  the  affidavit  of 
T.  J.  Blain,  solicitor  for  the  appellant  Elliott.     There  was  no 
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affidavit  of  Elliott.  A  nunvber  of  ob}ectioii9  were  taken  to 
the  fiofficiencj  of  the  material  of  the  applieant  but^  in  view 
of  the  eonclusions  I  have  come  to,  it  is  only  neceeeaty  that 
I  should  consider  one  of  these  objections  which  is  that  by 
Rule  25  of  our  Crown  Practice  Rules: 

'^  No  order  for  the  issuing  of  any  vnrit  of  mandamus 
should  be  granted  unless  at  tiie  time  of  the  application  an 
affidavit  be  produced  by  which  some  person  shall  depose  upon 
oath  that  such  application  is  made  at  his  instance  as  prose- 
cutor and,  if  the  writ  be  granted,  the  name  of  such  person 
shall  be  endorsed  on  the  writ  as  the  person  at  whose  instance 
it  is  granted/' 

It  was  contended  on  behalf  of  the  applicant  that  that 
Rule  did  not  apply  to  this  case;  that  the  applicant  in  this 
case  was  not  the  prosecutor  in  the  original  proceedings  but 
the  defendant.  I  am  of  the  opinion  that  the  word  *'  prose- 
cutor" in  the  above  Rule  means  the  applicant  for  the  writ 
of.  mandamus. 

It  was  contended  further  on  behalf  of  the  applicant  that 
an  affidavit  made  by  the  solicitor  for  the  applicant  is  suf- 
ficient and  reference  was  made  to  the  case  of  Regina  v. 
Mayor  of  PeteAorou-gh,  44  L.  J.  Q.  B.  85.  Rule  76  of  the 
English  Crown  Office  Rules  1886  is  practically  the  same  as 
our  Rule  above  referred  to ;  see  Short  and  MifiUor,  1st  ed.,  p. 
526.  These  rules  were  subsequently  amended  in  1906  and 
Rule  65  was  substituted  for  Rule  76.    Rule  65  is  as  follows : 

^^  No  order  for  the  issuing  of  any  writ  of  mandamus  shall 
be  granted  unless  at  the  time  of  moving  an  affidavit  be  pro- 
duced made  by  the  applicant  himself  or  his  solicitor  stating 
at  whose  instance  such  motion  is  made  as  prosecutor."  See 
Short  and  Mellor,  2nd  ed.,  p.  243.  The  rules  above  referre;i 
to  passed  in  1906  repealed  the  rules  of  1886.  See  Short  and 
Mellor,  2nd  ed.,  p.  10. 

Prior  to  1886  there  were  apparently  some  rules  of  the 
Supreme  Court  applicable  to  writ  of  mandamus.  See  Short 
and  Mellor,  Ist  ed.,  p.  517,  but  I  have  been  unable  to  obtain 
access  to  the  rules.  It  was  argued  that  a  rule  similar  to 
Rule  76  above  referred  to  was  in  force  at  the  time  of  the 
decision  of  Regina  v.  Mayor  of  Peterborough,  which  was 
decided  in  1875  and  that  that  case  was  authority  for  the  pro- 
position that  the  affidavit  need  not  be  made  by  the  applicant 
himself. 
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I  cannot  bring  myself  to  that  conclusion  and  from  a 
perusal  of  that  case^  I  have  concluded  that  no  rule  was  in 
force  requiring  an  affidavit  to  be  made  by  the  applicant.  It 
seems  to  me,  also,  that  the  fact  that  Bule  65  was  in  1906. 
substituted  for  the  previous  Bole  76,  shews  that  at  any  rate 
between  1886  and  1906  the  affidavit  was  required  to  be  made 
by  the  applicant  and  an  affidavit  by  his  solicitor  was  not  suf- 
ficient. 

Mr.  Blain  himself  is  not  the  applicant  and  if  it  were 
argued  that  he  is  the  applicant  then  the  case  of  Begina  v. 
Mayor  of  Peterborough  is  authority  for  the  proposition  that 
his  affidavit  is  not  sufficient,  because  the  applicant  must 
shew  that  he  has  a  real  interest  in  the  subject-matter  and, 
of  course,  it  cannot  be  contended  that  Mr.  Blain  has  any 
real  interest  in  the  subject-matter. 

It  was  argued  that  the  applicant  should  have  leave  to  file 
a  further  affidavit.  I  think  that  this  is  more  than  a  mere 
irregularity ;  that  the  filing  of  this  affidavit  was  a  condition 
precedent  to  the  granting  of  the  writ  and  that  leave  should 
not  on  this  application  be  granted  to  file  an  affidavit  of  the 
applicant.    See  Kerr  v.  Sntor,  6  Terr,  L.  B.  255. 

It  was  objected  that  there  having  been  two  adjournments 
of  this  application  the  respondent  could  not  take  the  objec- 
tion which  he  has  taken.  I  understand  that  those  adjourn- 
ments were  made,  not  at  the  instance  of  the  respondent,  but 
by  the  Chamber  judge  who  refused  to  hear  any  contentious 
motions.  Under  these  circumstances  I  am  of  the  opinion 
that  there  was  no  waiver,  if  there  oould  be  a  waiver,  by  the 
respondent  of  his  rights. 

For  the  above  reasons,  therefore,  the  application  will  be 
dismissed  with  costs. 

Application  dismissed. 
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MAHITOBA.  -^1 

Metcalfe^  J.  Pbbruary  2nd,  1915, 

TRIAL. 

STOUT  V.  KENNY. 

Master  and  Servant  —  Sale  of  Ooods  —  Servant  Pledging 
Master's  Credit  —  Implied  Ai(tharity,  . 

The  defendant,  who  was  a  contractor  carrying  on  large  oper»- 
tion8»  owned  a  ranch  where  he  kept  bones  and  mules,  when  thcyr 
were  not  required  for  the  purposes  of  his  business.  The  action  was 
brought  to  recover  $2,200  the  price  of  a  stallion  whidi  had,  the  plain- 
tiff alleged,  been  purchased  for  the  defendant  by  the  man  who  had 
charge  of  the  ranch  for  the  defendant 

He(d,  upon  the  evidehce,  that  express  authority  to  purchase  was 
not  made  out,  and  that  though  ranching  operations  were  import- 
ant, they  were  only  incidental  to  the  main  enterprise  of  the  da- 
fendant,  and  therefore  that  there  was  no  implied  authority  in  the 
servant  to  pledge  the  credit  of  his  master  to  such  a  large  amount, 
nnd  to  bind  the  master  to  a  purchase  of  such  a  special  nature. 

Arthur  Meighen,  K.C.,  for  the  plaintiff. 
C.  P.  Fullerton,  K.C.,  for  the  defendant. 

Metcalfe,  J.: — The  plaintiff  is  a  farmer  and  a  breeder 
of  horses,  residing  near  Westboume.  The  defendant  C.  H. 
Kenny  is  a  railway  contractor  doing  business  as  C.  H.  Kenny 
&  Co.,  residing  at  and  having  his  head  office  at  Winnipeg. 

The  plaintiff  sues  for  $2,200,  the  purchase  price  of  a 
stallion  and  for  interest.  He  alleges  he  sold  the  stallion  to 
the  defendant.  At  the  trial  it  appeared  he  had  no  dealings 
with  Kenny  direct.  He  bases  his  claim  upon  negotiations 
with  one  Green,  who  he  argues  was  a  servant  of  the  defendant 
authorised  to  purchase.  • 

The  defendant  owns  a  large  contracting  outfit,  including 
many  horses  and  mules.  It  being  convenient  t»  have  some 
suitable  place  to  winter  such  portion  of  his  live  stock  as  was 
not  employed,  and  suitable  at  all  times  of  the  year  to  keep 
such  horses,  mules  and  other  animals  as  became  unfit,  he 

« 

secured  for  such  purpose  at  Westboume  that  property  known 
as  the  "  Sanford  Ranch.''  When  not  at  work  contracting 
practically  all  the  outfit,  including  about  140  to  150  tt-ams 
of  horses  and  mules,  were  kept  at  the  farm. 
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Oreeu  had  beeu  subcontracting  under  Kenny/  He  says 
that  in  the  spring  of  1912  Kenny  hired  him  to  "  run  the 
ranch  and  to  raise  horses,  cows  and  hogs."  He  also  says 
that  he  bought  some  cows  and  horses,  and  that  Kenny  paid 
for  them.  Again,  speaking  of  Kenny,  he  says :  "  Sometimes 
he  said  it  is  a  little  expensive.'' 

Green  bought  a  boar  and  at  another  time  a  bull.  For  this 
he  himself  paid.  After  some  delay  Kenny  paid  Green. 
Green  claims  that  the  reason  for  the  delay  was  that  Kenny 
said  the  money  was  tight  and  asked  him  to  let  it  stand. 
Kenny  denies  this  and  says  that  he  delayed  payment  for  the 
bull  until  after  he  had  made  inquiries  at  the  farm  and  had 
satisfied  himself  that  the  bull  was  valuable. 

Some  mares  were  left  on  the  farm  in  1912,  when  the  con- 
tracting outfit  left.  About  ten  were  bred  to  a  stallion. 
Green  says  they  contemplated  breeding  twenty  mares  in  1913. 
This  Kenny  denies.  As  a  matter  of  fact,  a  small  number 
only  were  left  when  the  railway  outfit  departed.. 

The  plaintiff  says  that  Green  had  seen  him  at  the  Bran- 
don Fair,  where  he  had  exhibited  the  stallion;  that  he  had 
then  told  Green  the  price  of  the  stallion;  that  on  March  11th, 
1913,  Green  came  to  see  him.  Concerning  this  interview  the 
plaintiff  says :  "  So  T  said  to  him,  how  are  you  going  to  settle 
for  this?  Well,  he  explained,  Mr.  Kenny  was  away  at  the 
time,  that  he  would  give  a  personal  note  and  as  soon  as  Mr. 
Kenny  was  back  we  would  go  down  together  and  get  Mr. 
Kenny's  signature  on  the  note,  or  he  would  take  the  discount 
that  I  had  offered,  but  he  thought  he  would  take  the  discount 
so  we  left  it  at  that."  Thereupon  the  plaintiff  drew  up  two 
notes,  bearing  date  March  11th,  1913,  for  $1,100  each, 
maturing  in  one  and  two  years  respectively,  with  interest  at 
8  per  cent,  until  due  and  10  per  cent,  afterwards  until  paid. 
The  stallion  was  then 'delivered  to  Green. 

Green  swears  that  he  had  told  Kenny  that  he  was  going 
•to  the  Brandon  Fair  and  that  he  would  try  and  buy  a  stal- 
lion and  that  Kenny  was  silent;  also  that  at  another  time 
Kenny  asked  him  what  a  good  horse  would  cost,  and  that 
Green  said  $1,800  to  $2,000;  that  Kenny  had  said  that  if 
they  got  a  stallion  they  would  get  a  good  one.  All  of  this 
Kenny  denies. 

Green  says: — 

"Q.  What  did  you  do  in  regard  to  that  horse?  A.  I 
bought  him'  from  Mr.  Stout. 
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Q.  Did  you  buy  him  for  yourself?  A.  No,  for  Kenny 
&  Co. 

The  Court:— When  was  that?    A.  The  11th. 

Q.  What  did  you  buy  him  for?    A.  I  think  $2,200. 

Q.  How  was  that  to  be  payable?  A.  In  two  years;  tlie 
first  year  half  with  interest  and  the  second  year  half  with 
interest. 

Q.  Interest  at  what  rate?    A.  8  per  cent.  I  think. 

Q.  Were  any  papers  signed?    A.  Yes. 

The  Court: — ^Where  was  Mr.  Kenny  on  March  11th?  A. 
I  don't  know;  he  might  have  been  in  Winnipeg  or  in  the 
bush. 

Q.  What  do  you  mean  by  the  bush?  A.  They  had  camps: 
he  would  be  gone  3  or  4  days  then  back  in  Winnipeg. 

Q.  What  was  signed  ?    A.  I  put  my  name  on  a  note." 

Later  Green  says :—; 

"  Q.  In  the  meantime  what  was  to  be  done  ?  A.  I  told  him. 
I  said,  I  will  just  put  my  name  on  this  piece  of  paper ;  that 
the  company  must  sign  this  note  before  it  is  any  good;  I 
practically  put  my  name  on  the  paper  to  shew  I  bought  the 
horse.'* 

In  cross-examination  Green  says: — 

"  I  told  Mr.  Stout  that  I  was  putting  my  name  on  the 
note  and  that  Mr.  Kenny  would  have  to  sign  it  or  it  was  no 
good,  that  I  am  putting  my.  name  on  60  that  the  company 
can  see  it  the  same  as  if  he  had  an  order.*' 

He  admitted  that  he  did  not  know  much  about  stallions, 
that  he  never  took  care  of  one  and  that  he  was  not  an  expert 
in  horses. 

It  does  not  appear  that  the  plaintiff  made  any  inquiry  or 
took  any  means  to  ascertain  the  authority  of  Green  to  pur- 
chase the  stallion. 

On  the  29th  of  March  the  horse  was  taken  ill  and  shortly 
after  died. 

No  satisfactory  explanation  is  given  as  to  why  the  plain- 
tiff did  not  take  the  matter  up  direct  with  Mr,  Kenny  and 
get  a  confirmation  of  the  sale.  It  is  suggested  that  perhaps 
Mr.  Kenny  was  in  the  bush,  but  he  had  an  oflSce  and  I  have 
no  doubt  that  the  plaintiff  could  have  got  into  communica- 
tion with  him. 

Green  admits  that  Kenny  has  always  said  he  would  not 
pay  for  the  horse. 
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The  evidence  of  Green  and  Kenny  is  veiy  contradictory. 
At  nearly  every  material  point  they  disagree. 

Shortly  after  the  horse  died  Green  was  in  Winnipeg  at 
Kenny's  office.  Kenny  says  Green  told  him*  that  when  he 
bought  the  stallion  he  told  the  plaintiff  that  unless  Mr.  Kenny 
signed  the  notes  '^  it  was  no  good  and  no  sale/'  This  Green 
denies ;  but  Kenny  is  supported  by  his  bookkeeper  who  heard 
the  conversation.  I  believe  Green  did  make  that  statement. 
It  is  inconsistent  with  the  stand  he  takes  at  the  trial.  In  any 
event  I  hesitate  to  accept  his  evidence.  The  business  was 
largely  that  of  contracting  and  the  farming  operations,  while 
considerable,  were,  I  think,  incidental  only  to  the  main  enter- 
prise. I  do  not  think  there  is  any  express  authority.  Neither 
do  I  think  there  is  authority  implied. 

I  think  the  purchase  of  a  stallion  was  not  necessaiy  for 
the  purpose  of  the  operations  Carried  on  at  that  farm.  The 
price  is  large.  The  credit \of  the  master  is  to  be  pledged. 
All  this  now  seems  only  an  incident  to  Green.  It  is  hardly 
necessary  to  add  that  Green  is  not  now  in  the  employ  of  the 
defendant  Kenny. 

There  will  be  judgment  for  the  defendant  with  costs. 


XAHITOBA. 

Metcalfe,  J.  February  2nd,  1915. 

TRIAL. 

'.T.  1.  CASiE  THRESHING  MACHINE  COMPANY  v. 

WRENSHALL. 

/<ale  of  Goods — Conditional  Sale — Resale  by  Conditional 
Purchaser  with  Conditional  Vendor's  Assent — Ouarantee 
by  Conditional  Purchaser, 

Goods  sold  under  a  conditional  sale  agreement  were  sold  by  the 
conditional  purchaser  to  the  defendants  at  a  price  larger  than  the 
amount  due  to  the^  conditional  vendor.  The  conditional  vendor  as- 
sented to  the  sale,  and  the  defendants  agreed  to  pay  to  it  the  amount 
of  its  daiffl.  Judgment  was  given  in  the  conditional  vendor's  favour 
for  this  ajBonnt,  and  it  was  held  that  it  was  not  concerned  with  the 
contention  of  the  defendants  that  the  conditional  purchaser  had 
given  to  them  a  guarantee  as  to  the  condition  of  the  goods  and  that 
this  guarantee  had  been  broken.  ^ 

C.  P.  Pullerton,  K.C.,  and  P.  E.  Simipson,  for  plaintirf. 
Arthur  Meighen,  K.O.,  for  defendant. 
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Metcalfe/ J.: — The  plaintiff,  a  corporation,  sues  on  two 
lien  notes  made  by  the  defendants  in  favour  of  the  plaintiff, 
each  dated  March  Slst,  1913,  one  for  $620,  maturing  October 
Ist^  1913,  and  6ne  for  $380,  maturing  October  Ist,  1914. 

The  defendants,  in  their  statement  of  defence,  say  that 
the  notes  were  given  for  the  following  goods :  1  Case  second- 
hand engine ;  1  separator ;  1  old  separator ;  and  1  gang  plow. 
They  allege  the  engine  was  to  be  delivered  by  the  plaintiff  in 
first-class  condition ;  traction  to  be  refaced  and  certain  other 
repairs;  also  that  the  gang  plow  was  to  be  delivered  with 
share  sharpened  and  in  good  repair.  They  further  say  that, 
although  the  engine  was  delivered,  it  was  not  repaired;  that 
it  was  utterly  unfit,  and  that  the  gang  plow  was  neither  re- 
paired nor  delivered. 

In  reply,  the  plaintiff  says  that  the  engine  and  separator 
were  sold  to  "the  defendants  by  one  J.  McDonald,  to  whom 
the  same  had  been  sold  by  the  plaintiff  under  a  lien  then 
existing.  Plaintiff  denies  that  it  sold  to  -the  defendant. 
The  plaintiff  also  denies  the  agreement  as  to  repair^  and 
further  says  that  the  full  terms  of  the  agreement  are  in 
writing. 

At  the  trial,  it  appeared  that  McDonald  offered  to  sell 
the  defendantiB  the  threshing  outfit,  consisting  of  the  engine 
and  one  separator,  for  $1,000,  and  that  later  he  agreed  to 
iiKlude  the  old  separator  and  the  gang  plow. 

There  being  a  lien  upon  the  engine  and  separator,  Mc- 
Donald and  the  Wrenshalls  went  to  Ochre  River  to  meet 
Tngleton,  a  collection  agent  of  the  Case  Company,  for  the 
purpose  of  arranging  the  lien  and  concluding  a  sale  of  the 
property.  The  Wrenshalls  both  say  that,  before  going  ix) 
meet  Ingleton,  McDonald  had  guaranteed  the  property  to  be 
in  good  shape,  and  that  he|  agreed  to  make  certain  ^pairs. 
McDonald  denies  this.  Tho  Wrenshalls  both  sav  that  such 
agreement  •  was  fully  gone  into  before  Tngleton.  Both  Mc- 
Donald and  Ingleton  deny  that. 

McDonald  then  owed  the  Case  Comprfhy  $620,  all  of 
which  was  overdue.  The  defendants  sey  that  Ingleton  told 
them  that  the  Case  Companyi  would  accept  the  new  terms, 
taking  a  note  for  $620  for  what  was  due  to  them,  and  a  note 
for  $380  for  what  was  due  to  McDonald.  Tngleton  also  denies 
that  statement.  On  this  point,  I  accept  the  evidence  of  the 
defendants,   Wrenshall-     Tn   a   subsequent  chattel  mortgage 
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from  one  of  the  Wrenshalls  to  the  Case  Company,  the  in- 
debtedness is  recited  as  $620,  which  clearly  substantiates 
this  view. 

The  price  for  all  the  goods,  some  of  which  were  not  sub- 
ject to  the  Case  lien,  was  $1,000.  For  some  reason,  Ingleton 
prepared  an  order  form  ia  writing  whereby  the  Case  Com- 
pany purported  to  sell  the  engine  and  separator  only  for 
$1,000  to  the  Wrenshalls.  The  time  was  extended  as  follows : 
$620  October  Ist,  1913;  $380  October  2nd,  1914. 

During  the  evidence,  it  was  conceded  tha*.  the  writing 
did  not  express  the  true  agreement. 

The  $380  does  not  belong  to  the  plaintiff:  it  is  really  the 
money  of  McDonald.  The  plaintiff  does  not  now  press  for 
judgment  for  the  $380. 

I  do  not  think  I  should  here  express  an  opinion  as  to 
whether  or  not  the  Wrenshalls  have  esta.blished  either  a 
guarantee  against  McDonald;  an  agreement  to  repair,  or  a 
failure  to  deliver  the  gang  plow.  That  is  not,  I  think,  a 
question  tliat  I  can  now  either  cohvenien'tly  or  properly  try ; 
but,  in  any  event,  I  am  convinced  «that  if  «my  such  agreement 
existed  between  McDonald  and  the  Wrenshalls,  or  if  there 
was  a  failufe  to  deliver  the  gang  plow,  that  none  of  these 
matters  were  ever  intended  to  operate  against  the  Dase  Com- 
pany. By  the  new  arrangement,  the  plaintiffs  ex»tended  the 
time  for  payment  and  consented  to  the  transfer.  Tn  all 
probability,  the  $380  coming  to  McDonald  over  and  above 
the  Case  claims  was  ample  protection  against  the  alleged 
agreement  to  repair. 

I,  therefore,  find  that  the  defendants  agreed  to  pay  to  the 
plaintiff  the  $620  and  interest,  and  that  there  was  ^iifTicient 
consideration  therefor. 

I  think  there  is  a  real  question  to  be  tried  as  between  th(» 
defendants  and  McDonald,  not  only  as  to  the  alleged  guar- 
antee or  agreement  to  repair,  but  also  as  to  the  non-delivery 
of  the  gang  plow.  Here  neither  the  issues  raised  nor  the 
evidence  enable  me  to  decide  these  matters  so  as  to  do  justice 
as  between  the  defendants  and  McDonald.  As  the  plaintiflF 
very  reasonably  does  not  press  for  this  $380,  I  will  leave  that 

tiiatter  to  such  further  action  as  may  be  taken. 

' '  .     •  -    ,  ,^ 

.    There  will  be  judgmen't  for  the  plaintiff  for  $620,  with 
interest  and  costs. 
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MAHITOBA. 

Galt,  J.  January  aSxH,  1915. 

TRIAL. 

PATERSON  V.  MAONEIL. 

Vendor  and  Purchaser — Sale  of  Land — Purchase  Money 
Payable  in  Instalments — Purchaser  Refusing  to  Continue 
Payments  Because  Moneys  Previously  Paid  Wrongly 
Applied  by  Vendor  in  Payment  of  Taxes — Acceleration 
Clause, 

.  By  an  agreement  in  writing  the  plaintiff  agreed  to  sell  and  the 
defendant  agreed  to  bay  certain  land  whidi  the  plaintiff  had  previ- 
oualy  agreed  to  sell  to  another  person.  Some  payments  had  been 
made  by  the  first  purchaser,  and  the  new  agreement  was  made  with 
his  assent,  the  expressed  consideration  being  tiie  balance  unpaid 
of  the  original  purchase  price.  The  defendant  agreed  to  pay  taxes 
from  ihe  date  of  the  agreement.  The  purchase  money  was  payable 
in  small  instalments,  and  after  several  instalments  nad  been  paid 
the  plaintiff  demanded  from  the  defendant  a  sum  for  taxes  which  th^ 
defendant  paid.  Subsequentlpr  he  ascertained  that  the  taxes  were 
due  in  respect  of  a  period  prior  to  the  date  of  his  purchase,  and  he 
demanded  repayment  or  credit,  and  on  the  plaintiff  refusing  either 
the  defendant  declined  to  pay  any  further  imrtalments  of  purchase 
money,  and  this  action  was  brought  for  the  whole  unpaid  balance,  the 
agreement  containing  the  usual  acceleration  clause: — 

Held,  that  both  parties  were  in  the  wrong,  the  defendant  clearly 
not  being  liable  for  the  taxes  in  question,  but  that  the  wrongful  casting 
of  liability  upon  him  in  this  respect  did  not  justify  him  in  refusing  to 
make  the  payments  in  accordance  with  his  agreement. 

Mersey  8teel  and  Iron  Co.  v.  Naylor.  9  App.  Oas.  4S4,  applied. 

Judgment  was  therefore  given  for  tne  plahitiff  for  payment  of 
the  purchase  money  and  for  sale  in  default  of  payment,  and  for  thfe 
defendant  for  repayment  of  the  taxes,  no  order  being  made  as  to 
costs. 

T.  L.  Hartley,  for  plaintiff. 
M.  G.  Macneil,  for  defendant. 

Oalt,  J.:— The  plaintiff  brings  this  action  upon  an 
agreement  of  sale,  dated  the  Ist  day  of  May,  1913,  whereby 
the  plaintiff  agreed  to  sell  certain  lands  in  Winnipeg  to  the  de- 
fendant for  the  sum  of  $4,038.35,  payable  as  follows :  $1,960 
by  the  purchaser  assuming  a  mortgage  for  that  amount,  with 
interest  thereon  at  8  per  cent,  per  annum  from  the  1st  day  of 
December,  1912,  now  registered  against  said  premises  in 
favour  of  the  Capital  Loan  Company;  the  balance  or  the 
sum  of  $2,083.35  is  to  be  payable  at  the  rate  of  $25  per 
month  from  and  including  the  1st  day  of  May  to  and  includ- 
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ing  the  Ist  day  of  October  in  each  and  every  year  and  $20 
per  month  from  and  including  the  Ist  day  of  NoTemher  to 
and  including  the  Ist  day  of  April  in' each  and  every  year 
until  the  said  sum  is  fully  paid  and  satisfied;  the  first  of 
such  pajrments  of  $25  to  be  made  on  the  1st  day  of  May, 
1913,  and  the  first  of  such  payments  of  $20  to  be  made  on  the 
1st  day  of  November,  1913. 

It  appears  that  the  plaintiff  had  agreed  to  sell  the  lands 
in  question  to  one  James,  but  after  payments  had  been  made 
l)y  said  James  for  some  time,  this  new  deal  was  arranged 
betwen  the  plaintiff  and  defendant,  with  the  consent  of 
James,  and  the  purchase  money  was  adjusted  on  the  basis  of 
the  accounts  which  were  outcrtanding  between  the  plaintiff 
and  James. 

A  statement  was  furnished  by  the  plaintiff's  solici- 
tor to  the  defendant  at  his  request,  setting  forth  the 
amounts  claimed  to  be  due,  amounting  in  all  to  $4,038.35. 
Nothing  was  shewn  to  be  due  for  taxes.  Accordingly^  the 
amount  so  a][^>earing  in  the  statement  was  expressed  as  the 
consideration  in  the  agreement  between  the  plaintiff  and  de- 
fendant and  said  agreement  also  contained  an  express  coven- 
ant by  the  purchaser  "to  pay  taxes  from  and  after  the  Ist 
day  of  Januaiy,  1913." 

Thei  defendant  or  his  brother  entered  into  possession  of 
the  land  and  premises  and  certain  payments  were  made  on 
account. 

On  November  20th,  1913,  the  plaintifiPs  agent.  A,  C. 
Matthews,  requested  payment  from  the  defendant  of  the  sum 
of  $107.37  alleged  to  be  due  for  taxes  on  the  property,  and 
the  defendant  states  that  Matthews  informed  him  that  unless 
this  amount  were  paid  at  once,  the  property  was  liable  to  be 
sold  for  taxes.  The  defendant  further  states  that  he  was 
very  busy  at  the  time  and  assumed  that  there  was  an  im- 
mediate necessity  for  making  this  payment,  and  he  gave  his 
cheque  for  the  amount  accordingly.  Tjater  on,  on  thinking 
the  matter  over  and  upon  looking  over  the  terras  of  the  said 
agreement,  the  defendant  found  that  there  must  have  been 
an  error  in  his  being  called  upon  to  pay  the  above  taxes. 
Accordingly,  on  November- 2l8t,  1913,  he  wrote  plaintiff's 
solicitor,  pointing  out  this  error  and  requesting  that  Mr. 
Paterson  refund  the  amount. 

It  tamed  out  that  the  taxes  in  question  were  for  the 
years-  1911  and  1912,  for  which  the  defendant  was  not  in 
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any  way  liable.  Notwithstanding  this,  the  plaintiff  and  hi» 
agents  declined  to  aocede  to  tlie  defendant's  request,  upon  the 
ground  that  the  taxes  in  question  were  properly  payable  by 
'Tflnies,  'the  original  purchaser,  and  should  have  been  assumed 
bv  the  defendant. 

The  defendant  endeavoured  to  reimburse  himself  by  de- 
ducting the  $107.35  from  an  amount  of  $133.05  due  from 
him  upon  a  note  to  the  plaintiff,  but  the  plaintiff  declined  to 
recognize  this  payment,  and  yet  insisted  on  retaining  the 
amount  of  the  defendant's  cheque  for  the  balance.  There- 
upon.the  defendant  took  the  position  that  he  would  refuse  to 
make  any  more  monthly  payments  until  said  note  was  re- 
turned to  him,  and  he  acted  accordingly. 

Payments  accrue<l  under  the  agreement,  one  of  whicli 
was  due  to  the  Capital  Tx)an  Company  on  their  mortgage, 
but  the  defendant  refused  to  pay.  Accordingly,  on  the  8tli 
of  May,  1914,  the  plaintiff  brought  this  action,  claiming 
(under  the  usual  acceleration  clause  in  the  agreement) :  (a) 
payment  of  $*^,1 71.98:  (b)  a  declaration  that  the  plaintiff 
has  a  lien  for  said  money;  (c)  that  in  default  of  payment 
within  a  time  to  be  set  by  this  court,  that  the  lands  may  be 
sold  and  the  moneys  applied  in  payment  of  said  lien;  (d) 
further  and  other  relief. 

The  defendant,  in  his  defence,  does  not  deny  any  of  the 
plaintiff's  allegations,  but  sets  ujp  a  defence  and  counter- 
claim based  upon  the  improper  payment  of  $107.35  above 
mentioned. 

I  find  upon  the  evidence  that  the  plaintiff  was  not  ju?»- 
tified  in*  demanding  and  receiving  the  $107.35  from  the  de- 
fendant for  the  taxes  for  1911  and  1912  as  the  defendant 
was  not  liable  for  such  tBxes.  Upon  the  refusal  of  the  plain- 
tiff td  return  the  money,  the  defendant  might  have  recovered 
it  in  the  county  court,  together  with  costs. 

On  the  other  hand,  I  find  that  the  plaintiff's  refusal  tc» 
return  this  money  did  not  justify  the  defendant  in  refusing 
to  carry  out  the  other  obligation  he  was  under  in  accord- 
ance with  the  terms  of  the  agreement.  It  is  true  that  the 
defendant  states  that  at  a  late  stage  of  the  dispute,  he  saw 
Mr.  Paterson  and  offered  to  pay  the  monthly  payments  and 
reserve  the  question  of  the  payment  of  the  $107.35 ;  but  that 
Mr.  Paterson  told  him  he  could  save  himself  the  trouWe, 
because  he,  Paterson,  would  not  accept  any  payments  until 
the  note  was  paid  off.    Such  a  statement,  if  made,  would  liint 
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relieve  the.  defendant  from  paying  the  interest  due  to  the 
Capital  Loan  Company,  which  he  had  undertaken  to  do.  An 
improper  refusal  by  a  party  to  a  contract  to  pay  one  of 
several  obligations  provided  for  does  not  relieve  him  from 
making  the  other  payments:  See  Mersey  Steel  and  Iron  Co. 
v.  Naylor,  9  App.  Cas.  434.  If  the  defendant  desired  to  rely 
upon  any  such  statement  as  the  one  alleged  to  have  been  made 
by  Mr.  Patereon,  he  should  at  least  have  tendered  the  over- 
due payments. 

There  is  in  truth  no  defence  to  this  action,  either  on  the 
pleadings  or  evidence.  Consequently,  the  plaintiff  is  entitle<l 
to  the  relief  which  he  seeks,  subject  to  the  restrictions  pro- 
vided for  in  sec.  4  of  the  Moratorium  Act  Xo  execution 
or  certificate  of  judgment  can  be  enforced  by  the  plainitiflP 
until  the  expiration  of  six  months  from  the  coming  into 
force  of  the  Moratorium  Act.  Xor  can  any  re- 
lief be  granted  by  way  of  sale,  inasmuch  as  sec.  2  of  the 
Moratorium  Act  provides  that  all  proceedings  for  the  sale 
of  any  land  under  any  power  of  sale  or  otherwise  existing  are 
stayed  until  after  the  lapse  of  six  monfhs  from  the  1st  day 
of  August,  1914. 

As  regards  the  counterclaim,  I  think  the  defendant  is 
entitled  to  the  relief  which  he  seeks. 

There  will  be  no  order  a^  to  costs. 
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SASKATCHEWAN. 

Lamont,  J.  February  8th,  1915. 

TRIAL. 

SCHRADER  et  'al.  v.  MAN\aLLE  et  al. 

Vendor  and  Purchaser  —  Agreement  for  Sale  of  Land  — 
Agent  of  Vendor  Joining  in  Purchase — Fraud — Secret 
Profit — Action  for  Balance  of  Due  Instalment — Payment 
Made  After  Notice  of  Fraud  —  Election  to  Affirm  Con- 
tract— Personal  Judgment — Necessity  for  Proving  Title 
— In  Default  of  Payment  Within  Certain  Time  Pur- 
chaser's Interest  Foreclosed, 

8.  and  W.  obtained  from  the  vendor  an  option  to  purchase 
certain  property  at  $28,000.  They  induced  defendants  to  Join  them 
as  co-purchaaen,  representing  that  the  option  waa  for  $^,000.  The 
▼endor  upon  the  request  of  S.  agreed  to  give  S.  and  W.  a  new  option 
for  $32,000  on  the  understanding  that  vendor  would  still  tak^  $28,000 
and  pay  over  to  S.  and  W.  the  extra  $4,000  by  which  the  option  had 
been  increased.    An  agreement  of  sale  was  accordingly  drawn  up. 

Held,  that  the  vendor  was  guilty  of  fraudulent  conduct,  which 
entitled  defendant,  upon  discovery  of  the  fraud,  to  elect  whether  they 
would  alBrm  the  contract  or  rescind  it. 

Hiiohoock  V.  Sykea  13  D.  L.  R.  548,  49  S.  G.  R.  403,  referred  to. 

But  held,  upon  tne  evidence,  that  the  defendants'  claim  for 
rescission  failed  since,  after  being  aware  of  the  facts  constitvting 
the  fraud,  they  elected  to  aflSrm  the  contract 

It  is  only  where  a  purchaser  has  accepted  the  tkle  of  the  ven- 
dor, or  has  in  his  contract  expressly  agreed  to  pay  irrespective  of  the 
vendor  having  title,  that  the  court  will  decree  payment  without  the 
vendor  having  first  shewn  a  good  title  and  thus  satisfy  the  court 
that  he  Is  able  to  deliver  the  property  if  the  defendant  pays  the  pur- 
chase*mone7 

Landei  V.  Kuah,  28  W.  L.  R.  915,  followed. 

Held,  that  vendor  was  entitled  to  have  a  time  fixed  within 
which  defendants  must  pay  and  upon  default  that  the  interest  of  de- 
fendants be-  foreclosed. 

Action  for  the  balance  of  an  instalment  due  under  an 
agreement  for  the  sale  of  land. 

Q.  H.  Yule,  for  plaintiflfs. 

C.  E.  Gregory,  K.C.,  for  defendants,  Manville,  Jack, 
and  Moorhouse. 

Lamont,  J. : — ^By  an  a"greement  in  writing  dated  March 
Ist,  1912,  the  defendants  agreed  to  purchase  from  the  plain- 
tiffs the  south-west  quarter  of  section  3,  township  48,  range 
26,  west  of  the  third  meridian,  for  $32,000,  payable  $8,000 
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cash,  and  $8^000  on  the  15th  day  of  December,  in  the  years 
1912,  1913  and  1914k  The  defendants  paid  the  first  two 
payments  and  a  portion  of  the  payment  falling  due  in  De- 
cember, 1913,  but  failed  to  pay  the  balance  of  that  instalment. 
This  action  is  brought  for  that  balance.  To  the  action  the 
defendants  Woods  and  Stockton  have  entered  no  defence. 
The  defence  of  the  other  defendants  is  that  they  were  induced 
to  enter  into  the  contract  by  false  and  fraudulent  misrepre- 
sentations made  to  them  by  the  defendants  Woods  and  Stock- 
ton, who  were  the  plaintiff's  agents  to  bring  about  a  sale. 
The  facts  as  disclosed  by  the  evidence  are  as  follows : — 

On  March  1st,  1912,  the  defendant  Stockton  obtained 
from  the  plaintiffs  an  option  on  the  above  described  land  at 
$28,000,  which  was  good  until  April  Ist.  Near  the  end  of 
March  the  defendant  Woods  went  to  the  office  of  the  defend- 
ant Moorhouse,  who  was  a  real  estate  agent  in  Prinoe  Al- 
bert, and  listed  the  land  with  his  clerk  in  the  absence  of 
Moorhouse  at  $250  per  acre.  When  Moorhouse  returned 
Woods  saw  him  and  told  him  they  had  an  option  on  it  at 
$32,000  and  had  a  one-eighth  interest  not  then  taken  up. 
He  said  the  option  expired  on  the  following  Monday,  an<l 
asked  Moorhouse  to  come  in  as  purchaser  and  take  the  one- 
eighth  interest.  Moorhouse  agreed.  I^ater*  Woods  came 
back  and  said  that  his  friends  in  Saskatoon  who  were  to  take 
a  one-half  interest  had  fallen  down  on  the  deal  and  they 
would  have  to  place  that  one-half  interest  elsewhere.  Moor- 
house said  he  would  see  some  of  his  friends  in  Prince  Albert, 
which  he  did,  with  the  result  that  the  other  defendants 
agreed  to  go  into  the  deal  and  become  purchasers  along  with 
Woods,  Stockton  and  Moorhouse.  Woods  having  arranged 
a  sale  to  the  defendants,  Stockton  went  back  to  the  plaintiffs, 
who  live  in  Saskatoon,  and  said  he  could  not  take  up  the  op- 
tion at  $28,000,  but  if  the  plaintiffs  would  give  him  an  op- 
tion at  $32,000  he  could  effect  a  sale,  but  it  would  be  on  the 
understanding  that  the  plaintiffs  still  took  $28,000  for  the 
property  and  that  they  would  pay  over  to  himself  and  Woods 
.  the  extra  $4,000  by  which  the  option  was  being  increased. 
The  plaintiffs  agreed  to  this,  and  gave  Stockton  a  new  op- 
tion at  $32,000  dated  back  to  March  Ist.  On  April  Ist, 
Moorhouse,  acting  for  himself  and  his  friends,  went  to  Sas- 
katoon to  close  the  deal.  Stockton  shewed  him  the  option 
at  $32,000.  The  agreement  now  sued  on  was  then  drawn 
up  by  one  of  the  plaintiffs  and  executed,  and   Moorhouse 
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paid  over  the  omaimt  of  purchase-money  due  from  the  de- 
fendants except  that  from  Stockton  and  Woods.  On  the 
following  day  the  plaintiffs  executed  an  agreement  in  writing 
hy  which  the  plaintiff  agreed  to  pay  Stockton  and  Woods 
tlie  sum  of  $1,333.33  out  of  each  instalment  of  $8,000,  pay- 
able by  the  defendants  on  December  the  15th,  in  eaicli  of  the 
years  11)12,  1913  and  1914.  The  plaintiffs  admit  that  when 
they  gave  the  option  at  $32,000  they  knew  that  it  was  to  be 
u»ed  to  effect  a  sale  at  that  price,  and  that  they  were  to  hold 
themselves  out  to  the  purchasers  as  selling  for  tiiat  sum.  The 
defendants  paid  the  cash  payment  and  the  payment  due  in 
December,  1912.  By  the  time  the  next  payment  had  fallen 
due,  in  December,  1913,  the  defendants  had  heard  rumours 
of  the  increase  of  the  price  to  them  by  $4,000.  On  Decem- 
ber 23rd,  1913,  the  plaintiff  Schrader  wrote  to  the  defendant 
Moorhouse  informing  him  of  the  two  options.  That  letter 
contains  the  following  statement :  ^^  In  regard  to  the  options, 
I  beg  to  say  that  the  original  option  to  purchase  was  made 
between  myself,  Messrs.  Sparling  and  Davis  and  F.  H.  Stock- 
ton for  $28,000.  Later  another  option  was  made  for  $32,000 
and  Woods  and  Stockton  have  a  commission  agreement  for 
•$4,000/'  On  receiving  this  information,  the  defendants  con- 
sulted their,  counsel  in  reference  thereto,  but  were  advised 
that,  without  more  evidence,  they  could  not  successfully  re- 
sist payment  of  the  balance  of  the  puiwhase  money.  On  Jan- 
uary 14th,  1914,  Moorhouse  received  from  Schrader  the  orig- 
inal option  at  $28,000.  For  some  reason  he  seems  to  have 
taken  no  action  in  reference  to  it.  On  March  the  16th, 
^loorlioiiso  wrote  to  Lock,  the  plaintiffs'  solicitor,  who  had 
demanded  payment  of  the  instalment  then  due,  that  Mr.  and 
Mrs.  Mansell  and  P.  R.  Jaick  had  promised  payment  on  ^ho 
following  Saturday,  and  that  he  would  forward  Tiock  a  sub- 
stantial cheque  (by  the  end  of  the  week.  On  March  the  18th, 
he  wrote  again  explaining  the  delay  in  forwarding  the 
money  and  promising  to  write  again  the  following  Monday. 
This. letter  contains  the  following  paragraph:  "As  you  are 
aware,  there  are  a  number  of  assignments  of  the  money  due, 
and  at  the  present  time  T  do  not  know  where  we  stand.  E. 
W.  Davis  assigned  his  interesit  to  the  Mutual  Securities 
Tom  pan v.  Limited,  on  the  21st  January.  1914,  which  notice 
was  received  bv  me  on  the  21st  Januarv,  1914.  You  have 
assigned  to  the  Northern  Crown  Bank,  A.  F.  Simpson  and 
tlie  Stover  estate,  and   there  is  an  asrreement  between  the 
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bumch  of  you  and  Stockton  and  Wood  which  we  are  recog- 
nizing.'* On  March  2l8t  he  wrote  again  to  Lock  saying  that 
all  he  had  been  abldj  to  collect  was  $4^700^  and  he  enclosed 
cheques  for  that  amount.  On  April  29th  this  action  was 
cominenced.  On  May  12th  the  defendants  again  consulted 
their  counsel,  and  shewed  him  the  option  for  $28,000,  and 
instructed  him  to  defend  the  action  on  the  ground  of  fraud. 
On  these  facts  the  defendants  §ay  the  plaintiffs  were  guilty 
of  fraudulent  conduct  in  colluding  with  Stockton  and  Woods 
to  raifipe  the  price  of  the  land  on  the  other  purchasers.  On 
the  other  hand,  the  plaintiffs  contend  that  even  if  it  be  held 
that  their  conduct  was  fraudulent,,  the  defendants,  after  hav- 
ing full  knowledge  of  the  fraud,  elected  to  affirm  and  carry 
out  the  contract. 

That  the  plaintiffs,  in  arranging  with  Stockton  and  Woods 
to  represent  to  the  other  purchasers  that  the  price  of  the 
land  was  $32,000,  when  as  a  fact  it  was  only  $28,000,'  and  in 
agreeing  to  pay  over  the  additional  $4,000,  were  guilty  of 
fraud,  is  beyond  question.  The  case  of  Hitchcock  v.  Sykes, 
13  D.  L.  R.  548,  very  closely  resembles  the  present  case.  In 
that  case  two  propositions  were  laid  down  by  the  Ontario 
Court  of  Appeal.    These,  as  set  out  in  the  headnote,  are: 

"  AVherc  an  agent  employed  to  sell  property  on  commis- 
sion himself  joins  with  a  third  person  in  purchasing  it  at 
a  price  which  is  larger  by  the  amount  of  the  commission  than 
that  at  which  he  could  himself  have  bought  the  property,  it 
is  the  duty  of  the  vendor,  when  aware  of  the  relation  between 
the  broker  and  the  third  person,  to  inform  the  latter  of  the 
existence  of  the  agency  and  of  the  arrangement  to  pay  a 
secret  commission  to  one  of  the  purchasers. 

"  Where  one  member  of  a  partnership  formed  expressly 
to  purchase  certain  property  for  which  his  associates  fur- 
nished the  money  received  a  secret  profit  from  the  seller, 
who  knew  of  the  existence  of  the  partnership,  the  defrauded 
persons  may,  on  discovering  the  fraud,  rescind  the  contract 
of  sale  and  recover  from  the  vendor  all  pavments  made  to 
him/^ 

The  judgment  in  this  case  was  aflfirmed  by  the  Supreme 
Court  of  Canada,  49  S.  C.  R.  407,  and  leave  to  appeal  to  the 
Privy  Council  was  refused.  The  plaintiffs,  in  the  case  at 
bar,  knewf  before  the  agreement  was  executed  that  Stockton 
and  Woods  had  joined  the  other  defendants  in  purchasing 
the  property  in  question,  and  they  did  not  disclose    to   the 
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other  purchasers  the  fact  that  they  were,  paying  a  socret 
commission  of  f4^000  to  these  two  men.  The  plaintiffs  were 
therefore  guilty  of  fraudulent  conduct,  which  entitled  the  de- 
fendants, upon  discovery  of  the  fraud,  to  elect  whether  they 
would  affirm  the  (contract  or  whether  they  would  rescind  it. 
If  they  elected  to  rescind,  they  would  be  entitled  to  a  return 
of  the  moneys  they  had  paid.  20  Hals.  737.  Did  the  de- 
fendants repudiate  or  affirm  the  contract  after  knowledge  of 
the  fraud? 

They  admit  that  they  did  not  repudiate  it  before  action 
was  brought,  and  that  the  first  intimation  they  made  of  re- 
pudiation was  contained  in  their  statement  of  defence.     V. 

is  also  admitted  that  Moorhouse,  who  was  acting  for  the  de- 

•  

fendants  eiicept  Stockton  and  Woods,  wrote  the  leitcn  abovt* 
referred  to,  and  that  the  defendants  made  a  payment  on  ac- 
count after  they  had  not  only  all  the  information  contained 
in  Schrader's  letter  of  December  23rd,  but  also  after  they 
had  possession  of  both  options.  The  making  of  payment^ 
after  notice  of  the  fraud  is  evidence  of  an  election  to  affirm. 
Lawremce's  Case,  2  Ch.  App.,  421.  In  addition  there  is 
Moorhouse'«  letter  to  Schrader  of  March  18th,  which  con- 
tains the  significant  phrase,  "and  then  there  is  the  agree- 
ment between  the  bunch  of  you  and  Stockton  and  Woodt?. 
which  we  are  iiaco^rnizing."  N'o  explanation  was  given  of 
this  sentence,  and  .1  can  only  take  it  to  refer  to  the  agree- 
ment between  the  plaintiffs  and  Woods  and  Stockton  by 
which  the  plaintiffs  were  to  pay  them  $4,000,  which,  Moor- 
house says,  "  we  are  recognizing."  I  can  place  no  other  in- 
terpretation upon  these  words,  coupled  with  the  defendanfc*' 
payment  of  $4,000,  than  that  the  defendants,  being  aware 
of  both  options  and  of  the  agreement  to  pay  Stockton  and 
Woods  the  sum  of  $4,000,  decided  to  affirm  the  contract  and 
pay  the  purchase-priiop.  In  20  Hals.  748,  the  law  is  laid 
down  as  follows: — 

"  A  fourth  defence  la  that  the  representee  has  elected  to 
affirm  the  contract.  It  follows  from  what  has  already  been 
shewn  that  if,  after  discovery  of  the  whole  of  the  material 
facts  giving  him  the  right  to  avoid  the  contract,  the  repre- 
sentee has,  by  word  or  act,  definitely  elected  to  adhere  to  it. 
the  representor  has  a  complete  defence  to  any  prooeedingp 
for  rescission.  The  acts  and  conduct  relied  on  as  evincing 
the  representee's  affirmance  must  be  mich  as  are  more  con- 
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tiatent,  on  a  reasonable  view  of  them,  with  that  than  with  any 
other  theory/^ 

Under  the  facts  of  this  case  as  disclosed  by  the  evidence, 
I  am  forced  to  the  conclusion  that  the  defendants,  after 
being  aware  of  the  facts  constituting  the  fraud,  elected  to 
affirm  the  contract.     The  defendants'  claim  for  rescission, 

therefore,  fails.  "^^  '  ' 

In  their  statement  of  claim  the  plaintiffs  ask  for  pay- 
ment of  the  balance  of  the  instalment  and  in  default  thereof 
a  sale  of  the  land.  In  the  alternaitive  they  ask  that  in  de- 
fault of  payment  the  interests  of  the  defendants  in  the 
land  be  foreclosed  and  possession  delivered  to  the  plaintiffs. 
I  am  of  opinion  that  the  plaintiffs  are  not  entitled  to  per- 
sonal judgment  against  the  defendants  on  which  execution 
could  be  issued.  It  is  only  where  a  defendant  has  accepted 
the  title  of  the  plaintiff,  or  in  his  contract  has  expressly 
agreed  to  pay  irrespective  of  the  plaintiff  having  title,  that 
the  court  will  decree  payment  without  the. plaintiff  having 
fil-st  shewn  a  good  title  and  thus  satisfied  the  court  that  he 
is  able  to  deliver  the  property  if  the  defendant  pays  the 
purchase-money.  Landes  v,  Kusch,  28  W.  L.  R.  915.  The 
plaintiffs  here  have  neither  alleged  in  their  pleadings  nor 
proven  at  the  trial  that  they  have  any  title  whatever  to  the 
land,  neither  are  they  entitled  in  my  opinion  to  an  order 
for  sale.  Had  they  claimed  in  their  pleading  that  they  were 
entitled  to  a  vendor's  lien,  and  asked  for  a  declaration  to 
that  effect,  they  might  have  been  entitled,  upon  the  defend- 
ants not  paying  the  amount  duo  within  the  time  fixed  by 
the  eourt,  to  an  order  for  the  sale  of  the  land  to  satisfy  their 
vendor's  lien.  No  such  claim,  however,  is  made.  The  plain- 
tiffs are  entitled,  however,  to  the  relief  asked  for  in  their 
alternative  claim,  that  is  that  a  time  be  fixed  within  which 
the  defendants  must  pay,  and  upon  default  the  interest  of 
the  defendants  in  the  land  be  foreclosed.  While  this  relief 
is  asked  for  as  foreclosure,  it  is  in  reality  asking  for  a  can- 
cellation of  the  contract  in  so  far  as  the  defendants'  interest 
in  the  land  is  concerned.  Lysaght  v.  Edwards,  2  Ch.  D.,  at 
p.  506.  The  time  to  be  allowed  must  in,  each  case  depend 
upon  the  circumstances  of  that  particular  case.  In  the  pre- 
sent case,  considering  that  over  $21,000  has  been  paid,  and 
the  state  of  the  money  market,  T  will  give  the  defendants 
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until  July  Ist  next  to  pay.  In  default  of  payment  on  or  be- 
fore that  day  the  plaindfis  will  be  entitled  to^  an  order  de- 
claring that  the  defendants'  rights  under  the  omtract  in  so 
far  as  the  land  is  conoemed  have  ceased  and  are  at  an  end, 
liioks  V.  Uidlaw,  22  M.  L.  R.  96. 


8A8KATCEEWAS. 
Elwood,  J.  Dbgember  28th,  1914. 

CHAKBBR8. 

Re  watchman. 

Criminal.  Imw — Receiting  Siolen  Goods — Code,  sec,  399 — 
Defective  Conviciion — So  Allegation  that  Ooods  had 
Previously  Been  Stolen — Power  to  Amend — Deposition's 
Must  be  Before  Magisirate  or  Judge, 

A  eontfction  under  sec.  999  of  the  Criminal  Code  for  reeeiving 
Ktolen  goods  is  bad  if  it  does  not  contain  an  allegation  that  the 
goods  had  previously  been  stolen. 

A  magistrate,  assuming  ttiat  he  has  a  right  to  amend  a  convic- 
tioo,  must,  in  order  to  make  the  said  amendment,  have  before  him 
eridence  which  would  justify  an  amendment. 

A  judge  has  no  power  to  amend  a  conviction  under  sec.  1124 
of  the  Code,  unless  the  depositions  are  before  him. 

An  application  for  a  writ  of  habeas  corpus  and  for  s 
writ  of  certiorari  in  aid  thereof. 

W.  H.  MicEwen,  for  prisoner. 

H.  E.  Sampson,  for  Attorney-General. 

.1.  F.  Bryant,  for  Canadian  Pacific  Railway  Company, 

Elwood,  J.: — The  prisoner  waj»  on  the  3rd  day  of  De- 
<»en»ber,  1914,  tried  before  William  Trant,  police  ma^strate. 
under  an  information  charging  the  prisoner  that  he  did  on 
the  27th  day  of  November,  1914,  at  Regina.  in  the  province 
of  Saskatchewan,  unlawfully  have  in  his  possession  thirty- 
three  grain  doors  of  the  value  of  over  $10,  the  pro- 
])erty  of  the  Canadian  Pacific  Railway  Company,  he,  the 
said  Watchman,  then  knowing  the  same  to  have  been  stolen, 
and  on  the  same  day  was  convicted  by  the  said  magistrate. 
The  minute  of  conviction  is  as  follows: 
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'^I  do  convict  the  within-named  aiccused  of  the  ofience 
charged  and  do  order  that  he  W  imprisoned  with  hard  labour 
for  the  term  o£  three  months.  I  do  further  order  that  he 
pff)r  to  the  Canadian  Pacific  Railway  Company  the  sum  of 
$83  for  damages,  to  be  ])aid  forthwith;  in  default  of  pay- 
ment forthwith  to  be  imprisoned  for  a  further  term  of  one 
month/* 

The  formal  conviction  was  on  the  same  day  made  out  in 
the  terms  of  the  above  minute  of  conviction,  and  a  warrant 
issued^  which  warrant  omitted  from  it  any  reference  to  pay- 
ment of  the  $33  or  imprisonment  in  default  thereof,  and  com- 
manded the  imprisonment;  for  the  three  months  above-men- 
tioned. The  objections  which  were  urged  bfore  me  vrere 
the  following: 

1.  The  conviction  and  icomplaint  herein,  the  police  mag- 
istrate's minute  of  adjudication,  the  conviction  and  the  war- 
rant of  commitment  herein  state  no  offence  known  to  the 
law. 

2.  The  police  magistrate  had  no  jurisdiction  to  order  the 
accused  to  pay  the  sum  of  $33  or  any  sum  to  the  Canadian 
Pacific  Railway  Company  as  damages  or  at  all. 

4.  The  police  magistrate  had  no  jurisdiction  to  order  that 
in  default  of  payment  by  the  acicused  of  the  sum  of  $33  to 
the  Canadian  Pacific  Railway  Company  as  damages  the  ac- 
cused should  be  imprisoned  for  a  further  term  of  one  month. 

On  the  return  of  the  motion  before  me,  two  amended 
convictions  were  filed,  one  conviicting  the  accused  for  that 
he,  on  the  27th  day  of  November,  1914,  at  Regina  in  the 
said  province,  did  receive  and  have  thirty-three  grain  doors 
of  the  value  of  over  $10,  the  property  of  the  Canadian  Paci- 
fic Railway  Company  and  theretofore  stolen,  he,  the  said 
Thomas  Watchman,  then  well  knowing  the  said  grain  doors 
to  have  been  stolen,  and  adjudging  the  said  Thomas  Watch- 
man to  be  imprisoned  with  harrl  labour  for  three  months, 
and  ordering  the  repayment  ot  the  sum  of  $33  as  compen- 
sation without  adjudging  any  penalty  for  failure  to  pay  the 
$33.  The  other  conviction  convicted  the  accused  in  the 
terms  of  the  second  iconviction,  but  merely  adjudged  him  to 
be  imprisoned  with  hard  labour  for  three  months,  and  made 
no  reference  to  the  payment  of  the  $33.  At  the  hearing 
counsel  for  the  Attorney-General  stated  that  he  elected  to 
rely  on  ihe  third  conviction  instead  of  the  second.  It  was 
stated  to  me  bv  counsel  that  the  evidem'e  before  the  mag- 
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istrate  was  taken  in  shorthand^  and  that  the  reporter  who 
took  this  evidence  had  gone  to  England^  and  he  would  not 
likely  return  till  Mal^h;  and  as  the  evidence  had  not  been 
extended  there  was  therefore  nothing  before  me  to  shew  what 
evidence  was  before  the  magistrate  when  he  made  the  con- 
viction. Counsel  for  the  informant  and  for  the  Attorney- 
General  contended  that  the  magistrate  had  the  right,  to  re- 
turn an  amended  conviction,  and  that  in  any  event  I  had 
the  right  to  amend  the  conviation  under  sec.  IIM  of 
the  Criminal  Code.  So  far  as  my  powers  are  concerned,  I 
am  satisfied  that  before  I  can  amend  the  "conviction  I  must 
have  before  me  the  depositions,  and  I  must  be  satisfied  from 
a  perusal  of  the  depositions  that  the  depositions  justify  the 
amendment.  The  objection  to  the  conviction,  apart  from 
that  which  adjudges  compensation  and  imprisonment  in  de- 
fault thereof,  is  that  neither  the  information  nor  the  minute 
of  conviction  nor  the  original  conviction  states  that  the 
goods  in  question  had  been  stolen.  The  conviction  is  ap- 
parently under  sec.  399  of  the  code,  at  least  that  is  the 
only  section  to  which  I  was  referred.  While  it  is  probable 
that  in  most  cases,  in  order  to  prove  the  guilty  knowledge, 
it  would  be  necessary  to  prove  the  actual  theft  of  the  goods, 
yet,  it  is  quite  conceivable  that  it  oould  'be  possible  for  one 
to  have  in  his  possession  goods  which  he  knew  to  have  been 
stolen,  and  yet  those  goods,  prior  to  their  having  reached 
him,  may  have  lost  the  character  of  stolen  goods.  See  Re- 
gina  v.  Schmidt,  35  L.  J.  Mag.  Cas.,  94.  I  notice,  in  looking 
at  the  form's  of  indictmen«t  for  various  offences  contained  in 
the  code,  that  the  form  of  indictment  for  roceiving  stolen 
goods  does  contain  an  allegation  that  the  goods  had  there- 
tofore been  stolen.  I  am  of  the  opinion,  therefore,  that  the 
information,  mdnute  of  conviction  and  conviction  as  origin- 
ally drawn  were  bad  in  that  they  did  not  contain  an  allega- 
tion that  the  goods  had  theretofore  been  stolen. 

So  far  as  the  amendment4)y  the  magistrate  is  concerned, 
the  magistrate,  assuming  that  he  had  the  right  to  amend, 
would  have  to  have  before  him  evidence  which  would  justify 
an  amendment.  See  Paley  on  Convictions,  7th  Ed.,  p.  234. 
In  Bex  V.  Barker,  1  East,  p.  183,  Lord  Kenyon,  C.J.,  says: 

^^If  the  magistrate  has  done  no  more  than  return  the 
conviction  in  a  mere  formal  shape,  instead  of  sending  it  up 
in  the  informal  manner  in  which  it  was  first  drawn,    and 
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supposing  that  the  facts  as  they  really  happened  would  war- 
rant him  in  the  return  he  has  now  made,  the  contrary  of 
which  is  not  imputed,  I  am:  of  the  opinion  that  it  was  not 
only  legal  but  laudable  in  him  to  do  as  he  has  done,  and  he 
would  have  done  wrong  if  he  had  acted  otherwise/' 

In  the  case  at  bar  objection  was  made  that  the  evidence 
was  not  before  me,  and  it  was,  as  I  understand,  suggested 
that  the  evidence  would  not  warrant  the  conviction.  I  think, 
therefore,  that  a  question  having)  arisen  as  to  the  evidence, 
I  would  not  be  justified  in  aiccepting  the  amended  conviction 
under  the  circumstances  of  this  case  in  the  absence  of  the 
depositions,  nor  have  I  power  mypelf  in  the  absence  of  the 
depositions  to  amend. 

The  result  will  be  that  the  conviction  and  the  warrant  of 
commitment  will  be  quashed ;  there  will  be  no  action  against 
the  magistrate. 

Under  all  of  the  circumstances  of  this  case  T  will  not 
award  any  costs  to  either  party. 

Conviction  quashed. 


ALBEETA. 
Harvey,  C.J.  January  7th,  1915. 

TRIAL. 

CANADIAN  BANK  OF  COMMERCE  v.  McLEOD. 

Promissory  Note — Holder  in  Due  Course — Consideration — 
Past  TndeMedness — Future  Advances — Set-off, 

A  gaye  to  B.  two  promissory  notes,  dated  June  26th,  1912,  in 
payment  for  a  horse  purchased  from  B.  B.  endorsed  the  notes  to  O. 
on  July  11th,  1912,  as  collateral  securitv  for  his  indebtedness,  there  be- 
ing nothing  then  due  and  payable  to  Cf.  from  B.  In  October,  1911,  B. 
had  borrowed  mone^  from  C.  and  gave  the  latter  a  general  letter  of 
hypothecation  covering  all  securities  which  he  might  subsequently  lodge 
with  G.  for  his  indebtedness  from  time  to  time.  When  the  first  of  the 
said  notes  became  due  in  October,  1913,  A.  notified  G.  that  he  had  ob- 
tained a  Judgment  against  B.  in  respect  of  the  transaction  in  which  the 
notes  were  given.  On  July  23rd,  1912,  a  few  weeks  after  A.'s  notes 
eame  into  G.'s  possession,  one  of  B.'s  notes  in  favour  of  G.  fell  due, 
and  the  same  thing  happened  every  few  days  thereafter.  On  Aug- 
ust 9th,  1912,' a  further  advance  was  given  t^  G.  to  B.  and  this  also 
happened  every  few  days  thereafter.    On  each  day  when  a  note  of  B.'s 
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in  favour  of  O.  fell  doe  it  was  paid  either  by  another  note  or  in  some 
other  manner,  but  before  such  payment  was  made  there  was  a  past 
indebtedness  then  payable  from  B.  to  C.  In  an  action  by  G.  on 
^e  two  notes  of  A«  endorsed  bv  B.  to  €.,  A.  contended  that  tlie 
amount  of  the  said  judsrment  against  B.  should  be  set-off  against  0.*8 
claim,  on  the  ground  that  O.  was  not  a  holder  in  due  course,  hav- 
ing given  no  consideration  for  the  notes  since  there  was  no  debt  pay- 
able by  B.  to  C.  at  the  time  B.  negotiated  the  notes  to  C. 

Held,  that  the  past  indebtedness  of  B.  constituted  good  considera- 
tion for  the  notes  in  question. 

Held,  also,  that  the  making  of  further  advances  constituted  good 
consideration  applying  to  all  the  securities  held  by  G.  at  the  time  of 
making  such  advances. 

Bank  of  Commerce  v.  WnU  (1908),  1  A.  L.  R.  68;  Bank  of 
B.  N.  A.  V.  McComh  (1911).  21  M.  R.  58:  distinguished. 

Aiction  on  two  promissory  notes. 

Michael  Smith,  for  plaintiff. 
Alex.  Knox,  for  defendant. 

Harvey,  C.J. : — ^The  plaintiffs  claim  is  on  two  promis- 
sory notes,  each  for  $425  with  interest  at  eight  per  cent,  dated 
26th  June,  1912,  given  hy  the  defendant  to  W.  O.  Kidd, 
Limited,  Listowel,  and  endorsed  to  the  plfibintiflf  and  pay- 
able one  on  the  Ist  day  of  October,  1913,  and  the  other  one 
year  later. 

The  notes  were  delivered  to  the  plaintiff  on  July  11th, 
1912,  as  collateral  security  for  the  payee's  indebtedness.  At 
that  time  the  payee's  indebtedness  was  entirely  covered  by 
its  promissory  notes,  there  being  nothing  then  due  and  pay- 
able. The  notes  sued  oh  were  given  for  the  price  of  a  horse 
purchased  by  defendant  from  Kidd,  Ltd.,  in  respect  of  which 
transaction  defendant  has  obtained  a  judgment  against  Kidd, 
Ltd.,  for  $600  damages  and  costs.  The  defendant  contends 
that  the  amount  of  this  judgment  should  be  set  off  agisiinst 
the  plaintiffs  claim  on  the  ground  that  thd  plaintiff  is  not 
a  holder  in  due  course  having  given  no  consideration  for  the 
note,  there  being  no  debt  payable  at  thei  time  the  note  was 
negotiated  to  it.  He  supports  this  contention  by  the  author- 
ity of  Bank  of  Commerce  v.  Wait  (1908),  1  A.  L.  R  68, 
and  Bank  of  B.  N.  A.  v.  McComb  (1911),  21  M.  R.  58.  It 
is  not  necessary  for  me  to  consider  whether  I  would  agree 
with  the  conclusions  in  those  cases  because  the  present  case 
is  quite  clearly  distinguishable  from  them. 

In,  October,  1911,  Kidd,  Limited,  borrowed  money  from 
plaintiff  and  a  few  days  later  gave  plaintiff  a  general  letter 
of  hypothecation  covering  all  securities  which  it  might  suir 
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sequently  lodge  with  plaintiff  for  ita  indefaftedn^ss  from  time 
to  tim«.  In  pursuance  of  this  letter  securities  were  given 
from  time  to  time  and  advances  were  made  to  Eidd,  Limited, 
all  apparentljv  covered  by  direct  notes  until  on  11th  July, 
1912,  when  the  notes  in  question  were  given  the  indebtedness 
amounted  to  over  $18,000  and  the  collaterals  to  about 
$38,000.  This  course  of  business  continued  until  after  the 
first  note  in  question  became  due  when  for  the  first  time  de- 
fendant notified  the  plaintiff  that  he  had  a  claim  against 
Kidd  Limited  in  respect  of  the  transaction.  On  July  23, 1912, 
less  than  two  weeks  after  the  notes  came  into  plaintiff's  po.<^- 
session,  one  of  the  notes  of  Eidd,  Limited,  fell  due  and  the 
same  thing  happened  every  few  days  thereafter.  On  August 
9th  a  further  advance  was  given  by  plaintiff  to  Kidd,  Lim- 
ited, and  this  also  happened  every  few  days  thereafter  and 
when  the  first  note  fell  due  in  October,  1913,  the  indebted- 
ness of  Kidd,  Limited,  to  plaintiff  had  increased  to  about 
$27,000. 

The  bank  apparently  preferred  to  keep  the  personal  in- 
debtedness of  Kidd,  Limited,  covered  by  notes  and  it  would 
appear  that  each  day  when  a  note  fell  due  it  was  paid 
either  by  another  note  or  in  some  other  manner  but  before 
such  payment  was  made  there  was  a  past  indebtedness  then 
payable  which  under  the  Bills  of  Exchange  Act  would  be  a 
good  consideration  even  with  the  limitation  which  the  oases 
cited  place  on  the  terms  of  the  Act. 

In  the  McComb  case  the  judges  are  all  careful  to  point 
out  that  before  the  note  covering  the  principal  debtor's  debt 
fell  due  the  bank  had  been  notified  of  the  infirmity  of  title 
of  the  debtof  in  respect  of  the  note  taken  as  collateral,  being 
apparently  of  opinion  that  if  such  had  not  been  the  case  there 
would  have  been  consideration  without  notice  of  any  defect. 

Moreover,  the  making  of  further  advances  must  undoubt- 
edly have  been  a  consideration  which  would  apply  to  all  the 
securities  held  by  plaintiff  at  the  time  of  making  such  ad- 
vances. So  that  in  both  respects  there  was  consideration 
given  for  the  notes  in  question  if  not  on  the  day  plaintiff 
received  them  certainly  from  time  to  time  thereafter  long 
before  plaintiff  had  any  notice  of  any  defect  in  the  title  of 
Kidd,  Limited. 

The  plaintiff  is,  therefore,  a  holder  in  due  course  and 
entitled  to  recover  the  full  amount  from  the  defendant. 
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As  plaintiff  holds  collaterals  considerably  in  excess  of 
the  amount  of  the  indebtedness  of  Kidd,  Limited,  and  is 
at  present  realizing  on  them,  no  further  advances  being 
made,  defendant's  counsel  asks  that  execution  may  be  stayed 
until  it  appears  whether  plaintiff  may  not  be  able  to  satisfy 
its  claim  against  Kidd,  Limited,  out  of  its  other  collateral. 

It  appears  to  me  that  this  might  work  an  injustice  to 
the  plaintiff  and  as  Kidd,  Limited,  were  horse  dealers  it  is 
not  impossible  that  there  may  be  claims  similar  to  defend- 
ant's in  respect  of  some  of  the  other  collaterals.  I  think, 
however,  the  defendant  is  entitled  to  some  protection  and  it 
appears  to  me  that  the  most  satisfactory  way  in  which  I  can 
give  it  is  to  give  him  liberty  to  pay  into  court  in  this  action 
the  amount  of  the  judgment  recovered  by  him  against  Kidd, 
Limited,  or  any  part  of  it  if  he  cannot  pay  the  whole.  The 
amount  paid  into  court  will  only  be  paid  out — ^whether  to 
plaintiff  or  defendant — on  a  judge's  order  and  it  will  prob- 
ably, not  be  long  before  it  can  be  ascertained  with  reasonable 
certainty  whether  plaintiff  can  realize  sufficient  on  its  other 
Becurities  to  pay  the  indebtness  of  Kidd,  Limited,  to  it. 

The  plaintiff,  of  course,  will  be  entitled  to  enforce  pay- 
ment from  defendant  of  the  amount  of  this  judgment  over 
and  above  what  defendant  pays  into  court.  The  judgment 
for  plaintiff  will  be  for  the  amount  of  the  two  notes  with  in- 
terest at  8  per  cent,  till  maturity  and  5  per  cent,  thereafter 

with  costs. 


\ 


AIBESTA. 

Harvey,  C.J,  .Tanuaby  5th,  1915. 

RURAL  MTTNICIPALITY  OP  McLEAN  v.  SOUTHERN 

ALBERTA  LAND  CO. 

Assessment    and    Taxation — Crown    Lands — "  Occupant  "~- 
Rural  Municipalities  Act — TAabilHy  to  Taxation. 

The  interest  of  a  person  in  Crown  lands  may  be  taxed,  thonich 
that  interest  be  no  more  than  that  of  a  lessee. 

A.  E.  Dunlop,  for  plaintiff. 
J.  O.  Eand.  for  defendant. 


L 
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Harvey,  C.J. : — The  plaintiffs  claim  is  for  certain  taxes 
assessed  against  the  defendant  as  occupant  of  certain,  lands. 
The  defendant  is  the  purchaser  from  the  Government  of  Can- 
ada of  these  and  other  lands  by  virtue  of  a  certain  agree- 
ment of  purchase  assigned  to  it  and  certain  orders  in  coun- 
cil confirming  the  assignment  and  substituting  certain  other 
lands  for  part  of  the  lands  in  the  original  agreement. 

The  agreement  calls  only  for  some  three  hundred  and 
eighty  thousand  acres  and  it  is  admitted  that  there  is  avail- 
able to  satisfy  the  purchaser  in  the  lands  reserved  over  four 
hundred  and  twelve  thousand  acres. 

It  appears  that  when  the  substitution  was  made  a  certain 
area  was  set  aside  out  of  which  the  remainder  to  which  the 
defendant  is  entitled  is  to  be  taken.  The  lands  in  question 
do  not  come  within  that  area  but  are  definitely  specified  in 
the  order  in  council.  No  question  is  raised  as  to  any  of  the 
said  lands  being  unavailable  and  it  would  appear  therefore 
that  the  defendant  is  entitled  to  become  the  owner  of  them 
upon  compliance  with  the  terms  of  the  purchase  agreement. 
The  fact  that  the  ownership  when  acquired  is  to  be  subject 
to  certain  conditions  imposed  by  the  Irrigation  Act  does  not 
appear  to  me  to  affect  the  question  at  issue.  It  is  well  settled 
that  the  interest  of  a  person  in  Crown  lands  may  be  taxed 
though  that  interest  may  be  no  more  than  that  of  a  lessee. 
It  is  also  perfectly  clear  by  the  terms  of  the  Rural  Munici- 
palities Act  that  it  is  the  intention  to  tax  such  interests  and 
the  defendant  comes  clearly  within  the  definition  of  '*  Occu- 
pant *'  in  the  Act.  I  see  no  grounds  therefore  upon  which  it 
can  escape  liability  and  there  will  be  judgment  for  the  plain- 
tiff for  the  amount  claimed  with  costs. 
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ALBERTA. 

McCabthy,  J.  Decehbeb  318T,  1914. 

TBIAL. 

TAMBLEN  v,  WBSTCOTT. 

Malicious  Prosecution — Termination  of  Proceedings — Proof 

of — What  ConxfUnfen. 

In  an  action  for  damages  for  malicious  prosecution  the  plaintiff 
tendered  as  evidence  of  the  termination  of  the  proceedings  the  origi- 
nal information  with  the  fcdlowing  words  written  immediately  a^ter 
the  form  of  cliarge  in  the  information:  ''Charge  read,  infonnaticm 
withdrawn."    This  was  signed  by  defendant. 

Held,  that  this  constituted  sufficient  evidence  of  the  terminatton 
of  the  proceedings  in  favonr  of  the  accused,  it  not  being  absolutely 
necessary  to  prove  the  termination  of  proceedings  by  the  form^ 
record  or  certificate  of  acquittal. 

Pancourt  v.  Heaven,  IS  O.  L.  R.  492;  Mortimer  y.  Fieher,  11 
D.  L.  R.  77 :  Beemer  v.  Beemer,  9  O.  !-•.  R.  09,  applied. 

Action  for  damages  for  malicious  ptosecution. 

J.  Qormack,  for  plaintiff. 
S..  S.  Dickson,  for  defendant. 

McCarthy,  J. : — The  action  came  on  for  trial  before  me 
at  the  sittings  of  the  court  held  at  Edmontoni  on  the  13th 
doy.  of.  November,  1914,  The  evidence  adduced  by  the  plain- 
tiff did,  .|»  my  mind,  prove  malice  and  want  of  reasonable 
and  probable  cause  on  the  part  of  the  defendant.  The  plain- 
tiff itendered  as  evidence  of  the  termination  of  the  proceed- 
ings the  original  information  with  the  following  words  writ- 
ten immediately  after  the  form  of  charge  in  the  information. 
"  Charge  read,  information  withdrawn,"  signed  "  George 
Westcott."    Greorge  Westcott  is  the  defendant  in  this  action. 

It  was  contended  by  counsel  for  the  defendant  that  this 
was  not  sufficient  evidence  of  the  termination  of  the  pro- 
ceedings. 

The  result  of  the  more  recent  authorities  is  that  the  ter- 
mination of  the  proceedings  in  favour  of  the  accused  may  be 
proved  by  evidence  other  than  the  formal  record  or  certifi- 
cate of  acquittal. 
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For  a  lotkg  time  in  the  province  of  Ontario  it  was  held 
to  be  the  law  that  it  was  necessary  to  produce  the  record  of 
the  proceedings  where  the  trial  had  been  on  an  indictment 
an^  that  before  the  record  could  be  made  up  it  was  neces- 
sary to  procure  an  order  of  the  judge  presiding  at  the  crim- 
inal trial  or  the  fiat  of  the  Attorney-General  before  the 
Clerk  of  the  Peace  could  make  up  the  record.  See  Begina  v. 
Ivy,  24  0.  P.  78,  and  Hewitt  v.  Oane,  26  0.  R.  133.  These 
cases  were  in  effect  overruled  by  the  decision  in  Attorney- 
General  V.  Scully,  4  0.  L.  IL  394.  It  was  during  the  time 
when  the  stricter  view  of  the  law  was  adhered  to  that  such 
cases  as  McCann  v.  Preveneau,  10  0.  R.  673,  was  decided. 
But  even  during  this  time  it  had  been  held  in  Sinclair  v. 
Hayes,  16  IT.  C.  R.  247,  where  tha  charge  had  been  before 
magistrates  that  it  was  unnecessary  to  shew  any  record  or 
adjudication  in  writing. 

At  one  time  it  was  also  held  that  the  entry  of  a  nolle 
prosequi  was  not  a  sufficient  termination  to  found  an  action 
for  malicious  prosecution  for  the  reason  that  a  new  charge 
might  subsequently  be  laid  (Goddard  v.  Smith,  6  Mod.  262). 
The  contrary  view  was,  however,  held  in  Gilchrist  v.  Gard- 
ner, 12  N.  S.  W.  L.  R.  184,  and  it  has  been  held  in  Sas- 
katchewan that  the  direction  of  the  Attorney-General  to  his 
agent  not  to  prefer  a  charge  after  a  committal  for  trial  has 
been  had  is  a  sufficient  termination  (see  Mortimer  v.  Fisher, 
11  D.  L.  R.  77). 

In  Beemer  v.  Beemer,  9  0.  L.  R.  69,  oral  proof  of  an  in- 
formal termination  of  the  prosecution  was  admitted  and  held 
sufficient.  Indeed  in  that  case  it  was  not  at  all  clearly  shewn 
how  the  proceeding  had  been  in  fact  terminated. 

The  judgment  of  Anglin,  tl.,  in  Baxter  v.  Gordon  Iron- 
sides &  Fares  Company,  13  0.  L.  R.  598,  is  not  opposed  to 
this  view.  In  that  ease  it  was  proved  that  the  termination 
had  been  brought  about  by  a  compromise  or  arrangement  be- 
tween the  parties  and  the  magisjtrate  had  endorsed  on  the 
information  "settled  out  of  Court."     The  ground  of  the 

decision  was  that  such  a  termination  was  not  one  in  favour 

* 

of  the  accused.  Anglin,  J.,  at  p.  600,  however,  says:  "It  is 
conceded  by  the  defendants  that  the  abandonment  of  a  pro- 
secution by  the  complainant  or  the  entry  of  a  nolle  prosequi 
by  the  representative  of  the  Crown — if  not  the  result  of  some 
compromise  or  arrangement  with  the  accused — is  a  termin- 
ation of  the  proceedings." 
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In  Fancourt  v.  Heaven,  18  0.  L.  R.  492,  it  was  held  that 
the  withdrawal  of  the  charge  in  open  court  by  the  Crown  At- 
torney was  a  6u£Scient  tenninaticm.  ij 

On  the  reasoning  in  such  cases  as  Fancourt  v.  Heaven, 
Mortimer  v.  Fisher  and  Beemer  v.  Beemer,  I  think,  that, 
in  the  absence  of  proof  that  the  withdrawal  of  the  prosecu- 
tion was  brought  about  by  a  compromise  or  arrangement  to 
which  the  accused  was  a  party  the  termination  in  favour  of 
the  accused,  ie.,  the  plaintiff  has  been  shewn  and  as  in  my 
view  there  was  a  lack  of  reasonable  and  probable  cause  for 
the  institution  ot  the  proceedings  and  malice  or  at  least  an 
improper  motive.  (See  Wood  v.  Newby.  21  W.  L.  R.  438.) 
T  give  judgment  for  the  plaintiff. 

As  to  the  question  of  damages,  apparently  the  plaintiff 
was  detained  in  custody  for  a  very  short  time.  He  appeared 
at  the  office  of  the  Chief  of  Police  and  was  obliged  to  obtain 
})ail  on  the  Saturday  evening  in  question  and  he  appeared 
for  his  preliminary  hearing  on  the  following  Monday  when 
the  charge  was  withdrawn. 

I  give  judgment  for  the  plaintiff  for  $250  damages  and 
there  will  be  costs  to  the  plaintiff  in  accordance  with  column 
2  of  schedule  "  C  "  of  the  Rules  as  to  costs?  without  set  off. 
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SASKATCHEWAN. 

Wood/ Dist.Ct.J.  November  lltii,  1914. 

DISTRICT  COURT  OF  WEYBURN. 

ARMSTRONG  v.  LARSEN. 

Sale  of  Goods — Lien  Note — Default  in  Payment — RetaJciufj 
Possession  of  Ooods  —  Compliance  with  sees.  7  d-  8  of 
Sale  of  Ooods  Act — Onus  of  Proof, 

Held,  that  the  onus  of  proving  compliance  with  sees.  7  and  8  of 
the  Sale  of  Goods  Act  rests  upon  the  plaintiff. 

Sawyer-Massey,  Ltd.  y.  Bouchard  (Alta.),  13  W.  L,  R.  394, 
followed. 

Massey-H arris  v.  EUiott,  11  D.  L.  R,  632,  inapplicable. 

Action  for  the  balance  due  under  a  lien  note. 

James  Graham,  for  plaintiff. 
H.  M.  Allan,  for  defendant. 

Wood,  Di8T,Ct.J.  : — The  lien  note  was  upon  a  team  of 
gildings.  The  amount  of  the  note  was  $400.  Upon  default 
of  payment  of  the  note,  plaintiff  re-possessed  the  horses,  and 
sold  them,  realizing  therefor  $45,  for  which  credit  was  given 
on  the  note.  The  lien  note  expressly  gave  the  holder  the 
right  to  proceed  for  any  balance  after  seizure  and  sale  of  the 
})ropefty.  That  question  therefore  does  not  arise  in  this 
action. 

The  only  question  to  be  decided  in  this  action  is  whether 
or  not  the  plaintiff  complied  with  sees.  7  and  8  of  the  Sale 
of  Goods  Act  in  retaking  possession  and  selling  the  property. 
In  that  connection  I  am  only  called  upon  to  decide  as  to 
whether  the  onus  of  proving  compliance  with  these  pro- 
visions was  on  the  plaintiff  or  on  the  defendant.  I  have  no 
hesitation  in  saying  that  the  onus  was  on  the  plaintiff.  In 
Sawyer-Massey  Ltd.  v.  Bouchard,  13  W.  L.  R.  394  (Alta.), 
Stewart,  J.,  stated  at  p.  401  in  referring  to  these  particular 
provisions : — "  In  my  opinion  also  the  burden  of  proving 
that  these  provisions  have  been  complied  with  lies  on  the 
vendors,  the  plaintiffs."     Counsel  for  the  plaintiff  referred 
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me  to  Kules  of  Court  154  and  155.     Neither  of  these  refer- 
ences can  be  of  any  assistance  to  the  plaintiff  as  they  relate 
entirely  to  matters  of  pleading.     Rule  154  is  taken  from  the 
English  Kule  210.     The  general  effect  of  this  rule  is  that 
under  the  existing  rules  of  pleading,  conditions  precedent 
need  not  be  pleaded  by  the  plaintiff,  a  general  aveiment  of 
the  due  performance  of  all  conditions  precedent  being  im- 
plied in  every  pleading.     If  the  defendant  intends  to  rely  on 
the   non-performance  of  any  condition  precedent  he  must 
specifically  allege  in  his  defence  what  tiiat  condition  was, 
and  that  it  has  not  been  performed.     If  he  does  not  do  this, 
due  performance  will  be  presumed. 

In  the  Annual  Practice  1913,  p.  333,  the  following  ap- 
])ear8  at  the  end  of  the  first  note  to  the  BSnglish  Bule: — 
"  Nevertheless  when  a  condition  precedent  is  properly 
]>leaded,  the  burden  of  proving  its  due  perfonnanee,  or  the 
waiver  of  its  due  performance  still  rests  on  the  plaintiff." 

Massey-Harris  v.  Elliott,  11  I).  L.  iR.  632,  cited  by  coun- 
sel for  the  plaintiff  has  not,  in  my  opinion,  any  application. 
Tn  this  case  the  plaintiff,  I  think,  unnecessarily  pleaded  that 
he  held  the  property  for  the  statutory  period  of  20  days,  but 
did  not  plead  that  he  gave  the  necessary  notice  of  sale.  The 
defendant  has  specifically  set  up  in  his  defence  non-compli- 
ance with  the  statute.  The  plaintiff  has  not  satisfied  the 
onus  which  was  upon  him  of  proving  compliance  with  the 
statute,  and  that  being  so,  fhe  contract  is  rescinded. 

There  will  be  judgment  for  the  defendant,  dismissing 
the  plaintiffs  action  with  costs,  the  lien  note  to  be  delivered 
up  to  the  defendant  for  cancellation. 
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BKITISH  COLUMBIA. 

MoRKisoN,  J.  January  14th,  1915. 

TRIAL. 

TIDY  V.  CUNNINGHAM. 

Negligence — Ltahiliiy  for  Act  of  Third  Party — Defendant 
Having  No  Control  Over  —  Absence  of  Knowledge  on 
Part  of  Defendant — Oas  Escaping  from  Fractured  Pipe 
— "  Nuisance." 

The  flowers  in  the  plain tifTs  flower  fttore  were  injured  by  rea- 
son of  the  escape  of  gas  from  a  pipe  of  defendant  gas  oompaiiy.  Un- 
known to  the  said  company,  the  pipe  had  been  fractured  as  a  result 
»f  the  operations  of  a  steam  roller  belonging  to  a  third  party  upon 
the  road  under  which  the  pipe  was  laid: — 

Held,  that  defendant  company  was  not  liable  since  the  fracture 
was  caused  without  its  knowledge  by  a  third  part^  oyer  whom  it 
had  no  control,  and  the  consequence  of  whose  acts  it  could  not  rea- 
sonably hare  anticipated. 

Richards  v.  Lothian,   \19\S]   A.  C.  263,  followed. 

J.  P.  Hampton  Bole,  for  plaintiflF. 
W.  J.  Whiteside,  K.O.,  for  defendant. 

Morrison.  J. : — The  defendant,  who  owns  or  controls  a 
gas  works  in  the  city  of  New  Westminster,  is  duly  author- 
ised by  that  city  to  carry  on  those  works  and  is  empowered 
to  lay  pipes,  etc.,  for  the  supply  of  gas  to  patrons.  The  pipes 
laid  pursuant  to  these  powers  were  properly  laid,  and  the  one 
in  question  was  so  laid  within  a  comparatively  recent  period 
and,  at  the  time  material  to  this  matter,  was  in  good,  sound 
condition.  Through  no  negligence  on  defendant's  part,  this 
pipe  sustained  a  clean  fracture  and,  in  consequence,  gas 
escaped,  which  found  its  way  to  the  surface  of  the  street 
under  which  the  pipe  is  laid  and  into  the  flower  shop  of  the 
plaintiff,  whereby  he  claims  he  sustained  the  damage  com- 
plained of.  Just  about  the  time  plaintiff  discovered  gas  in 
and  about  his  premises,  the  street  in  question  was  being 
repaired  or  altered  or  improved  by  a  contracting  company 
for  the  corporation  of  the  city  of  New  Westminster  and  ha*^! 
utilised  a  heavy  steam  roller  in  the  performance  of  their 
work.     In  carrying  on  the  work  in  question,  it  seems  the 


548  '^BE  WESTERN  LAW  REPORTER.  [yOL.  3<) 

surface  of  the  street  hadi)een  taken  away  either  wholly  or 
partially  and  new  material  laid  down  and  at  certain  stages 
the  steam  roller  was  used  over  the  locus  in  quo.    After  com- 
plaint by  the  plaintiff  to  the  defendant,  both  parties  drew 
the  city  council's  attention  to  the  fact  that  gas  was  escaping^ 
and,  after  some  considerable  time,  the  street  was  opened  up, 
when  the  fracture  was  discovered.     I  find  that  the  fracture 
was  caused  without  the  knowledge  of  the  defendant  by  a 
third  party  over  whom  the  defendant  had  no  control  and 
the  consequence  of  whose  act  the  defendant  could  not  reason- 
ably have  anticipated.    Nichols  r.  Marstand,  2  Ex.  D.  1, 
Bramwell,  B.,  and  Box  v.  Jubb  (1879),  4  Ex.  D.  76,  Kelly, 
B.,  both  quoted  by  Lord  Moulton  in  delivering  the  judgment 
of  the  Privy  Council  in  Richards  v.  Lothian,  [1913]  A.  C. 
263-,  at  p.  '278-9.     Their  Lordships  agree  with  the  law  as 
laid  down  in  the  judgments  above  cited  and  are  of  opinion 
that  a. defendant  is  not  liable  on  the  principle  of  Fletcher  v. 
Hylands,  L.  R.  1  Ex.  265,  L.  R.  3  H.  L.  330,  for  damage? 
caused  by  the  wrongful  act  of  third  parties. 

I  find  there  was  no  negligence  on  defendant's  part,  and, 
if  there  was  a  nuisance,  it  was  not  caused  by  the  defendant. 
I  think  that  "nuisance,^'  as  applied  to  this  case,  may  be 
taken  in  the  restricted  sense  referred  to  by  Lord  Sumner  in 
the  recent  case  of  Charing  Cross,  &c.  Electricity  v.  London 
Hydraulic  Power  Co.,  83  L.  J.  K.  B.   (C.A.)  at  p.  1914. 

The  present  case,  I  venture  to  say,  is  stronger  than  the 
illustration  there  put,  inasmuch  as  there  is  no  act  of  the 
defendant  jointly  operating  to  cause  the  break  in  the  pipe. 
The  above  case,  as  regards  the  question  of  nuisance,  turns  on 
the  fact  that  the  nuisance  was  ^caused  bv  the  defendant. 

The  action  is  dismissed. 
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SASKATCHEWAN. 

Elwood,  J.  December  20th,  1914. 

CHAMBERS. 

CANADIAN  BANK  OF  COMMEKC'E  v.  HARVEY. 

Practice — Final  Judgment — When  to  he  Entered  Upon  Ad- 
missions— Examination  for  Discovery — Admissions  Must 
be  Clear  and  Unequivocal — Must  he  no  Serious  Question 
of  Law — Acceptance  of  Defence  Raised  by  Pleadings  Not 
Shewn  to  he  Fulse  by  Admissiofis. 

The  court  will  not  allow  final  jadgment  to  be  signed  upon  admis- 
sions made  in  an  examination  for  discovery  unless  th«  admissions  are 
clear  and  unequivocal,  nor  will  the  court  allow  final  judgment  to  be 
entered  where  there  is  any  serious  question  of  law  to  be  argued. 

Gilbert  y.  Smith,  2  Ch.  D.  686.  at  p.  689,  45  L.  J.  Ch.  514. 
referred  to. 

If  the  plaintiff  wishes  judgment  on  admissions,  he  mast  accept 
as  true  the  various  defences  to  the  action  raised  by  his  pleadings, 
and  which  are  not  shewn  to  be  false  by  his  admissions. 

Ross  V.  McBride,  3  W.  L.  R.  561;  United  Telegraph  Co,  v. 
Donohue,  31  Ch.  D.  399,  56  L.  J.  Ch.  480:  Barry  v.  Twonio  d 
yioffiara  Power  Co.,  11  O.  L.  R.  48,  followed. 

An  appeal  from  the  Local  Master  at  Weyburn,  who  re- 
fused an  application  of  the  plaintiff  for  judgment  on  ad- 
missions made  in  his  examination  for  discoverv. 

P.  H.  Gordon,  for  plaintiff. 
G.  S.  Kennedy,  for  defendant. 

Elwood,  J. : — This  is  an  appeal  from  the  Ijocal  Master  at 
Weyburn,  who  refused  an  application  of  the  plaintiff  for 
judgment  on  admissions  in  his  examination  for  discovery. 
The  action  is  on  a  promissory  note  made  by  the  defendant 
in  favour  of  the  plaintiff.  The  defendant  raises  a  number  of 
defences  to  the  action,  and  among  them  one  that  the  promis- 
sory note  sued  on  comprises  in  part  a  sum  which  represents 
interest  at  a  rate  in  excess  of  that  which  the  plaintiff  is  en- 
titled to  take  or  receive  under  the  Bank  Act,  and  further 
that  since  the  year  1906  the  defendant  has  been  a  customer 
of  the  plaintiff,  and  in  the  course  of  the  said  periods  the  de- 
fendant was  at  various  times  indebted  to  the  plaintiff,  and 
the  plaintiff  in  renewing  said  indebtedness  from  time  to  time 
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has  stipulated  for,  taken  and  reserved,  exacted,  and  received 
or  recovered  interest  at  a  rate  in  excess  of  that  allowed  by  the 
Bank  Act^  and  for  all  of  the  above  the  defendant  claims  credit 
for  the  sum  of  $1,000.  The  defendant  repeats  the  various 
allegations  contained  in  the  statement  of  defence  and  coun- 
terclaims for  the  sum  of  $1^000. 

From  the  examination  for  discovery  it  would  appear  that 
the  note  sued  on  was  given  for  the  sum  of  $12,242.65,  pay- 
able one  month  after  June  30th,  1914,  and  was  a  renewal  of 
a  former  note  for  $12,063.05,  and  it  was  claimed  that  the  re- 
sult of  the  examination  shews  that  the  only  sum  in  dispute 
between  the  parties  with  reference  to  that  note  is  the  sum  of 
$102.65,  which  is  claimed  to  be  the  sum  retained  by  the  plain- 
tiff from  the  note  sued  on  by  way  of  discount.  I  do  not 
think  it  is  altogether  clear  from  the  examination  that  that  is 
the  clear  result  to  be  arrived  at.  The  plaintiff  claims  to  bo 
entitled  to  judgment  for  the  balance  of  the  note  over  and 
above  the  above  sum  in  dispute,  and  to  be  entitled  to  pioceed 
with  the  trial  of  the  action  for  the  amount  in  dispute.  A  con- 
siderable argument  was  had  before  me  as  to  the  effect  of  sec. 
91  of  the  Bank  Act,  and  a  number  of  cases  were  cited  before 
me  as  to  what  the  effect  of  the  law  is  under  that  section.  In 
view  of  the  conclusion  I  have  come  to,  it  is  unnecessary  tnat  I 
should  express  any  decided  opinion  as  to  the  effect  of  the  Act. 
I  am  of  the  opinion  that  the  appeal  should  be  dismissed  for 
the  following  reasons.  The  court  will  not  allow  final  judg- 
ment to  be  signed  upon  the  admissions  in  the  pleadings  un- 
less the  admissions  are  clear  and  unequivocal.  Annual  Prac- 
tice (1915),  p.  559,  and  cases  therein  cited.  The  admissions 
herein  are  not  by  any  means  clear.  Nor  will  judgment  be  al- 
lowed to  be  signed  where  there  is  any  serious  question  of  law 
to  be  argued.  Gilbert  v.  Smith,  2  Oh.  D.  686  at  p.  689,  45 
L.  J.  Ch.  514.  There  does  appear  to  me  to  be  a  very  serious 
question  of  law  to  argue,  which  affects  in  any  event  part  of 
the  claim :  in  fact,  most  of  the  argument  before  me  was  upon 
the  question  of  law  as  to  the  effect  of  the  Bank  Act.  In  such 
a  case  the  proper  procedure  would  be  to  apply  under  order 
25,  Rule  2,  if  the  point  of  law  is  properly  raised  by  the  plead- 
ings and  if  not,  at  the  trial.  See  Annual  Practice  (1915), 
p.  560.  I  am  of  the  opinion  also,  that  if  the  plaintiff  wishes 
judgment  on  the  admissions,  he  must  accept  as  true  the  vari- 
ous defences  to  the  action  raised  by  his  pleadings  and  which 
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are  not  shewn  to  be  false  by  his  admissions.  The  effect  of 
this  would  be  that  the  plaintiff  could  only  sign  judgment  for 
the  amount  of  the  claim  which  is  clearly  owing,  and  would 
not  be  at  liberiy  to  proceed  against  the  defendant  for  the 
amount  in  dispute.  This  yiew  of  the  law  was  taken  by  Wet- 
more,  J.,  in  Boss  v.  McBride^  3  W.  L.  K.  561,  which  case  fol- 
lows the  case  of  United  Telephone  Co.  v.  Donohoe,  31  Ch. 
D.  399,  55  L«  J.  Ch.  480,  and  the  judgment  of  Anglin,  J.,  in 
Barry  v.  Toronto  &  Niagara  Power  Co.,  11  0.  L.  R.  48. 

The  result  will  be  that  this  application  will  be  dismissed 
with  costs,  to  be  paid  by  the  plaintiff  to  the  defendant  in  any 
oven  of  the  action. 

Application  dismissed. 


ALBERTA. 

February  3rd,  1915. 
supreme  court — appellate  division. 
HACKETT  V.  CITY  OF  EDMONTON. 

Master  and  Servant — Servants  of  the  City  of  Edmonton — 
Employed  During  Pleasure  of  Council — Notice  of  Din- 
missal  Unnecessary — Edmonton  Charter, 

Held,  thdt  a  servant  of  the  city  of  Edmonton  who  is  not  em- 
ployed under  a  by-law  is  not,  by  virtue  of  a  provision  of  the  Edmonton 
Charter,  entitled  to  any  notice  of  dismissal  or  to  any  damages  for 
the  failure  to  give  such  notice,  and  it  is  immaterial  whether  or  not 
the  servant  was  employed  before  or  after  the  enactment  of  the  said 
provision. 

Lauflcr  v.  City  of  Edmonton,  20  W.  Jj.  R.  f>61.  followed. 

An  application  to  quash  an  order  made  by  the  police 
magistrate  for  the  city  of  Edmonton  requiring  the  said  city 
to  pay  $122  for  wages. 

The  application  was  heard  by  Harvey.  C.J.,  Beck,  and 
Stuart,  J  J. 

C.  T.  Chowne,  for  plaintiff,  respondent. 
H.  r.  Boyd,  for  defendants,  appellants. 


552  THE  WEIS^TERN  LAW  HEFOWIER,  [vOL.  30 

The  judgment  of  the  court  was  delivered  by 
Habvey,  C.J. : — The  complainant  was  dismissed  without 
notice  on  the  ground  that  the  city  was  reducing  expenses. 
He  was  paid  all  wages  due  and  though  the  order  declares  that 
the  sum  adjudged  is  for  wages  it  was  claimed  as  a  sum  that 
would  have  been  earned  up  to  the  end  of  the  month  durinjj 
which  he  was  dismissed  and  for  one  month  additional. 

While  it  is  apparent  that  there  might  be  other  objection^ 
to  the  order,  the  case  is  governed  by  Lawler  v.  City  of  E<l- 
monton  decided  by  this  court  last  October  (29  W.  L.  R. 
661.)  It  was  held  in  that  case  that  by  virtue  of  the  statu- 
tory provision  in  the  charter  of  the  city  of  Edmonton  an 
employee  not  employed  under  a  by-law  is  not  entitled  to  any 
notice  or  to  any  damages  for  failure  of  such  notice. 

It  was  contended  that  in  this  case  the  employee  was  en- 
gaged by  the  city  before  «the  enactment  of  the  said  j^tatutory 
provision  and  that  it  does  not  apply  to  him. 

The  provision  is,  *' Unless  it  shall  be  otherwise  provided 
by  special  by-law  appointing  them  every  officer,  official,  ser- 
vant or  employee  of  the  corporation  shall  hold  his  office  or 
employment  at  the  pleasure  of  the  council  or  at  the  pleasure 
of  the  commissioners  or  such  departmental  head  as  the  coun- 
cil may  by  general  or  special  by-law  provide." 

There  is  no  suggestion  that  the  complainant  was  other 
than  an  ordinary  employee  there  being  no  special  time  of 
emplo}Tnent  and  there  consequently  seems  no  justification 
for  considering  that  the  statutory  provision  does  not  apply 
to  him.  It  says  "  every*  employee  "  not  "  every  employee 
hereafter  appointed/'  and  there  is  no  justification  for  con- 
cluding that  it  means  other  than  it  says.  The  order  will  go 
quashing  the  order  of  the  police  magistrate.  The  city  will 
have  the  costs  of  the  application. 
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ALBERTA. 

February  19th,  1915. 
supreme  court — appellate  division. 
KERLEY  V.  CITY  OF  EDMONTON. 

Damages — Assessment — Personal  Injuries  Caused  by  Negli- 
gence— Appeal  from  Finding  of  Trial  Judge — Finding 
Not  to  be  Disturbed  Unless  Conclusions  of  Judge  Clearly 
Erroneous. 

The  asseasment  of  the  quantum  of  damages,  either  special  or 
general,  by  a  judge  or  jury  should  not  be  disturbed  unless  it  is  riiewn 
diat  the  condusions  at  whiofa  the  judge  or  jury  arrived  upon  the 
eyidence  are  clearly  erroneous. 

An  appeal  by  plaintiffs  from  the  judgment  of  Hyndman, 
J.,  in  their  favour,  upon  a  question  of  the  quantum  of  dam- 
ages in  an  action  for  damages  for  injuries  sustained  through 
the  negligence  (5f  defendant. 

The  appeal  was  heard  by  Harvey.  C.J.,  Rcott,  Stuart, 
and  Beck,  J  J. 

Frank  Ford,  K.O.,  for  plaintiff,  appellant. 

J.  C  F.  Bown,  K.C..  for  defendant,  respondent. 

Harvey,  O.J. : — The  plaintiffs  are  husband  and  wife  and 
their  claim  is  for  damages  for  injuries  sustained  by  the  wife 
in  a  street  car  accident  caused  by  the  negligence  of  the  de- 
fendant's servants. 

The  action  was  tried  by  my  brother  Hyndman,  who  gave 
judgment  in  favour  of  the  plaintiffs  for  $2,045,  being  $1,045 
for  special  and  $1,000  for  general  damages. 

The  appeal  is  a  somewhat  unusual  one  being  by  the 
plaintiffs  who  secured  the  judgment  who  ask  that  the  amount 
be  increased. 

Mayne  on  Damages  (8th  Ed.),  at  p.  689,  states:  "  Tt  has 
been  frequently  decided  that  where  the  action  is  for  un- 
liquidated damages,  the  general  (though  not  inexorable)  rule 
is  that  the  court  will  not  grant  a  new  trial  on  account  of 
their  being  too  low  unless  there  has  been  some  mistake  in  a 
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point  of  law  on  the  part  of  the  judge  who  presided,  or  in 
the  calculation  of  figures  by  the  jury;  or  unless  it  appears 
that  the  jury  musit  have  omitted  to  take  into  consideration 
some  of  the 'elements  of  damage.'* 

New  trials  have  been  ordered  however  on  the  ground  <>f 
inadequacy  of  damages  allowed  by  a  jury,  e.g.  Phillips  v.  L. 
&  S.  W.  Ry.  Co.,  5  Q.  B.  D.  78,  Church  v.  Ottawa.  25  0.  1?. 
298  (affirmed  on  appeal  to  Court  of  Appeal ) ,  though  no  case 
has  heent  brougM  to  my  attention  of  a  case  where  the  dam- 
ages had  been  assessed  by  a  judge  but  T  am  prepared  to  as- 
sume that  the  rule  i?^  the  same  in  the  case  of  a  judge  as  of 
a  jury.  From  the  rule  however  it  is  apparent  that  the  ap- 
pellant must  shew  not  that  the  amount  of  damages  is  not 
such  as  we  might  have  awarded  but  that  there  has  been  some 
mistake  on  the  part  of  the  trial  judge  in  reaching  the  con- 
clusion he  has.  The  particulars  of  special  damage  are  set 
out  in  the  staitement  of  claim  and  amount  to  f$3,530.85  of 
which  nearly  $2,000  purports  to  be  actual  out  of  pocket  ex- 
penses. 

Some  weeks  after  the  injury  Mrs.  Kerley  weivt  to  Mont- 
real accompanied  by  her  son  and  a  nurse.  Her  husband  fol- 
lowed her  later.  The  expenses  connected  with  these  trips, 
als6  board,  nurses  and  doctors'  bills  in  Montreal  are  in- 
cluded as  part  of  the  special  damage.  The  chief  item  which 
does  not  represent  a  payment  is  one  of  $1,500  which  is 
claimed  for  loss  of  time  by  Mr.  Kerley  in  attendance  upon 
his  wife  in  Edmonton  and  Montreal.  The  evidence  shews 
that  the  amount  is  an  estimate  of  the  loss  of  profit  in  his 
business  which  he  sold  shortly  before  his  wife  went  to  Mont- 
real, which  profit  he  considered  he  would  have  made  if  he 
bad  kept  the  business  and  remained  in  Edmonton.  In  ad- 
flition  to  this  there  is  over  $1,000  claimed  which  is  directly 
attributable  to  the  Montreal  trip  and  if  the  trial  judge  was 
of  opinion  that  the  plaintiffs  were  not  justified  in  making 
this  trip  at  the  expense  of  the  defendants  and  deduct-ed  tiie 
whole  amount  it  would  reduce  the  amount  of  special  damages 
to  less  than  the  sum  which  he  allowed. 

The  plaintiffs  claim  that  these  expenses  are  properly  al- 
lowable because  the  trip  was  advised  by  the  physician.  The 
evidence  hardly  bears  this  out.  The  doctor  in  attendance 
says  that  Mrs.  Kerley  was  livina;  at  home  with  her  family, 
that  she  was  not  strong  enough  to  look  after  the  house  and 
that  she  was  in  consequence   sufTering  some   mental   worry 
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and  he  wanted  to  get  her  away,  from  it  and  asdced  her  where 
she  would  like  to  go  and  she  said  Montreal.  Now  it  is  quite 
apparent  that  that  does  not  mean  that  he  advised  her  to  go 
to  Montreal  for  it  is  clear  that  something  much  less  expen- 
sive would  have  answered  his  purpose. 

She  would  be  entitled  to  some  change  which  would  entail 
some  expense  but  it  need  not  be  anything  like  as  great  as  a 
trip  to  Montreal  and  need  not  involve  the  sacrifice  by  Mr. 
Kerley  of  his  business,  the  claim  in  respect  of  winch  seems 
rather  remote  in  any  event. 

Then  the  items  in  respeot  of  expenses  in  Edmonton  are 
chiefly  for  services  of  doctors,  nurses  and  attendants  in  re- 
spect of  most  of  which  there  is  no  evidence  as  to  their  rea- 
sonableness. As  to  the  doctors'  charges  they  are  for  ser- 
vices before  the  trip  to  Mon^treal  and  after  the  return  and 
for  services  "  preparing  for  these  professional  examinations  '* 
using  his  own  words,  which  mean  apparently  something  con- 
nected with  the  trial.  Tt  is  by  no  means  clear  that  Mrs.  Ker- 
ley's  condition  after  the  Montreal  visit  was  properly  attribut- 
able to  the  accident.  When  she  left,  the  doctor  who  at- 
tended her  in  Edmonton  was  away  so,  for  some  time  at  least 
she  was  not  under  the  doctor's  care.  Mr.  Kerley  says  that 
after  she  arrived  in  Montreal  she  became  ill  and  required  a 
doctor  and  that  for  at  least  a  month  ^  he  was  there  oflP  and 
on  practically  every  second  day."  This  doctor's  bill  is  pu"^ 
in  at  $200.  There  is  no  evidence  explaining  the  cause  of  this 
illness  which  may  have  been  something  entirely  apart  from 
the  injuries  resmlting  from  the  accident.  Then  assuming 
that  the  doctor's  attendance  was  not  "  off "  at  all  we  would 
have  1.5  visits  proved  for  which  a  claim  is  made  for  $200. 

The  evidence  thus  leaves  much  to  be  desired  as  to  estab- 
lishing -the  reasonableness  of  thipj  bill  even  if  any  of  it  is 
allowaible.  The  same,  though  in  a  less  degree,  is  the  case 
with  the  nurses'  and  assistants'  expenses. 

It  is  quite  apparent  therefore  that  much  latitude  must  l)e 
left  to  one  who  has  to  determine  just  what  proper  allowance 
should  be  made. 

We  do  not  know  what  the  calculation  of  the  trial  judge 
was  to  reach  the  amount  he  arrived  at  and  we  cannot  there- 
fore say  that  he  made  any  mistake  in  his  calculation.  In 
the  case  of  McHugh  v.  Union  Bank  (1910),  3  A.  L.  R.  77, 
this  court  set  aside  the  judgment  of  the  trial  judge  because 
it  could  not  find  how  the  amount  of  damages  was  arrived  at 
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in  a  case  in  which  the  amount  could  l)e  determined  partly  by 
calculation  as  in  such  a  case  as  this ;  but  the  Judicial  Com- 
mittee of  the  Privy  Council,  (  [1913]  A.  C.  299),  restored 
the  trial  judgment.  At  p.  309  the  following  expressioni^  are 
used :  "  The  assessment  of  the  damages  suflfered  by  the  plain- 
tiff from  such  a  cause  of  action  is  often  far  from  easy.  The 
tribunal  which  has  the  duty  of  making  such  aassessment. 
whether  it  be  judge  or  jury  has  often  a  difficult  task,  but  it 
must  do  it  as  best  it  can,  and  unless  the  conclusions  to  which 
it  comes  from  the  evidence  before  it  are  eleariy  erroneous 
they  should  not  be  interfered  with  on  appeal  inasmuch  as  the 
Courts  of  Appeal  have  not  the  advantage  of  seeing  the  wit- 
nesses— a  matter  which  is  of  grave  importance  in  drawing 
conclusions  as  to  the  quantum  of  damage  from  the  evidence 
that  they  give.'^  From  the  facts  to  which  I  have  referred  it 
is  far  from  clear  to  my  mind  that  the  amount  allowed  by  the 
trial  judge  was  erroneous  and  therefore  it  lAould  not  be  in 
terfered  with  by  this  court. 

The  principle  just  enunciated  applies  with  equal  if  not 
greater  force  to  the  assessment  of  general  damages. 

It  is  argued  that  the  male  plaintiff  was  entitled  to  somo 
damages  for  the  deprivation  of  the  society  of  his  wife  and 
that  the  reasons  given  by  the  trial  judge  shew  that  his  al- 
lowance was  limited  to  the  wife's  loss.  A  complete  answer 
to  this  seems  to  exist  in  the  fact  that  no  claim  whatever  is 
made  in  the  statement  of  claim  for  any  such  damages.  Ob- 
jection is  also  taken  to  the  fact  that  the  trial  judge  exer- 
cised his  own  judgment  on  the  question  of  the  permanent 
character  and  extent  of  the  physical  and  mental  injuries 
formed  from  his  observation  of  her  in  the  witness  box  in 
preference  to  accepting  the  evidence  of  the  medical  witnesses. 

The  evidence  of  the  doctors  on  this  point  is  naturally 
opinion  evidence  and  in  this  case  they  do  not  speak  with  the 
confidence  one  finds  in  some  cases  though  that  is  perhaps  s 
reason  why  greater  value  should  be  attached  to  their  opinion. 
The  trial  judge,  however,  had  the  opportunity  of  observing 
Mrs.  Kerley  as  a  witness  and  if  he  could  not  take  advan- 
tage of  the  benefit  gained  by  that  fact  it  is  somewhat  diffi- 
cult to  see  the  force  of  what  is.  said  in  the  above  quotation 
from  the  judgment  in  the  McHugh  case.  There  is  no  other 
ground  as  far  as  I  can  see  on  which  it  can  l)e  said  that  his 
judgment  in  this  respect  is  erroneous. 


'..lA 
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I  ani  of  opinion  therefore  that  the  appeal  should  be  dis- 
missed with  costs. 

Scott,  Stuart,  and  Beck,  JJ.,  concurred. 

Appeal  dismissed. 


ALBERTA. 

February  19th,  1915. 

}?rPRKME    court — APPELLATE    DIVISION. 

SC^HEUERMAX  v.  SCHEUERMAX. 

FraudtUent  Conveyance — Land  Purchased  hy  Husband  and 
Conveyed  to  Wife — Intent  to  Defraud  Creditors — Inef- 
fectiveness— Land  Exempt  from  Seizure  Under  Execu- 
tion— Exemptions  Ordinance — Action  by  Husband  to  Re- 
cover Proceeds  of  a  Sale, 

The  plaintiff,  with  intent  to  defraud  his  creditors,  conveyed 
certain  lands  to  his  wife.  Plaintiff  brought  an  action  against  his 
wife  to  recover  from  her  the  proceeds  of  the  sale  of  the  land.  It 
waR  contended  on  behalf  of  the  husband  that  he  ought  to  recover 
since  the  lands,  being  exempt  from  seizure  under  execution  by  virtue 
of  the  Exemptions  Ordinance,  could  not  have  been  available  for 
creditors. 

Heldf  that  the  husband  could  recover  on  the  ground  that  a  con- 
veyance of  property  not  exigible  under  any  form  of  execution,  even 
though  transferred  with  a  fraudulent  intent,  could  not  be  a  fraud 
upon  creditors. 

Held,  also,  that,  if  the  property  was  exempt  from  seizure  under 
execution  at  the  time  of  the  making  of  the  conveyance,  it  made  no 
difference  that  thereafter  it  had  ceased  to  be  exempt. 

Per  Harvey,  C.J.,  and  Walsh,  J.  (dissenting)  : — The  evidence 
establishes  that  the  husband  ceased  to  occupy  the  house,  and  that  its 
value  became  greater  than  $1,500  after  the  conveyance  was  made  and, 
therefore,  the  property  having  ceased  to  be  axempt  from  seizure 
under  the  Exemptions  Ordinance  was  available  for  creditors. 

2.  That  the  husband  could  not  recover  on  the  ground  that,  hav- 
ing violated  the  law.  he  should  not  be  allowed  to  resort  to  the  law 
for  protection,  it  being  immaterial  whether  or  not  any  creditor  had 
been  defeated  or  delayed  so  long  as  the  conveyance  was  made  with 
intent  to  defraud. 

Judgment  Scott,  J.,  29  W.  L.  R.  246.  affirmed. 

The  appeal  was  heard  by  Harvey.  C.J.,  Walsh,  Stuart. 
anci  Beck,  JJ. 

0.  M.  Biggar,  K.C.,  for  plaintiff,  respondent. 

Frank  Ford,  K,C.,  for  defendant,  appellant. 
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Stuart,  J.: — In  my  opinion  this  appeal  should  be  dis- 
missed. 

I  cannot  find  any  sufficient  ground  for  interfering  with 
the  findings  of  fact  which  were  made  by  the  learned  trial 
judge. 

The  property  in  question  was  purchased  by  'the  plaintiff 
and  an  agreement  of  purchase  was  taken  in  his  own  name. 
It  was  found  by  the  trial  judge  that  the  money  paid  for  the 
property  belonged  to  the  plaintiff.  Then  the  plaintiff  dir- 
ected the  vendor  to  issue  a  transfer  to  hia  wife  the  defendant 
which  was  done.  It  was  admitted  by  both  plaintiff  and  de- 
fendant that  the  property  was  put  in  the  wife's  name  in 
order  to  protect  it  against  the  plaintiff's  creditors,  and  that 
there  was  an  express  understand i no:  between  them  upon  thi? 
point. 

The  first  defence  raised  is  based  upon  the  Statute  of 
Frauds.  But  it  seems  to  be  now  settled  law  that,  where  pro- 
perty purchased  with  the  money  of  one  person  19  conveyed 
to  another,  the  case  is  within  the  saving  section  of  the  sta- 
tute even  though  there  be  a  clearly  spoken  verbal  agreement 
that  the  grantee  shall  hold  in  trust  for  the  person  paying 
the  money.  Lewin  on  Trusts,  11th  Ed.,  p.  54.  Rochefou- 
cauld V.  Beustead,  [1897]  1  Ch.  196.  This  distinction  has 
generally  been  held  to  be  a  very  serious  whittling  away  of 
the  terms  of  the  statute  but  I  would  venture  to  suggest  that 
the  actual  result  is  perhaps  to  confine  the  statute  to  cases 
where  the  transaction  has  absolutely  nothing  else  in  it  than 
a  declaration  or  creation  of  a  trust,  that  is  where  a  person 
already  an  owner,  in  fee  or  otherwise,  declares  or  creates  a 
trust:  and  to  exclude  from  the  operation  of  the  statute  the 
case  where  the  agreement  is  made  before  the  person  under- 
taking to  be  a  trustee  has  acquired  any  title  to  the  property 
which  he  is  to  hold  in  trust.  That  is  something  more  than 
a  mere  declaration  or  creation  of  a  trust. 

It  was  further  contended  that  the  plaintiff  could  not  suc- 
ceed in  a  court  of  equijty  upon  an  equitable  claim  when  it 
was  revealed  that  his  act  in  having  the  property  conveyed 
to  his  wife  was  due  to  a  desire  to  defeat  or  delay  his  credi- 
tors. 

This  argument  presents  the  real  difficulty  in  the  case. 
I«t  was  admitted  that  at  the  time  of  the  transfer  to  the  wife 
the  property  was  the  homestead  of  the  plaintiff,  being  a  house 
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and  lot  or  lots  in  Edmonton  in  which  the  plaintiff  and  de- 
fendant were  residing  and  which  at  the  time  did  not  exceed 
$1,600  in  value.  Ait  the  time  of  the  conveyance,  therefore, 
the  property  was  exempt  from  seizure  under  the  Exemptions 
Ordinance. 

It  seems  to  be  very  clearly  established  that  a  conveyance 
of  property  not  exigible  under  any  form  of  execution  is  not 
within  the  S^tute  of  Elizabeth  and  is  not  a  fraud  upon 
creditors.  Meunier  v.  Doray,  6  Terr.  L.  R.  194.  May,  Fraud- 
ulent Oonveyances  Am.  Ed.,  p.  18.  Sims  v.  Thomas,  12  A. 
&  E.  636.  It  is  therefore  the  case  that  the  plaintiff  never 
committed  any  fraudulent  act.  He  could  not  defraud  credi- 
tors by  parting  with  property  which  the  creditors  could  not 
attack. 

But  it  is  said  that  this  makes  no  difference  because  he  at 
any  rate  had  the  intention  of  defeating  his  creditors  and 
having  had  such  an  intention  in  his  mind  when  he  quite  law- 
fully conveyed  the  property  to  his  wife  in  trust  for  himself 
he  cannot  come  into  a  court  of  equity  and  ask  to  enforce  the 
trust.  Upon  consideration  I  think  this  argument  ought  to 
l)e  rejected.  I  know  of  no  law  which  takes  notice  of  a  man's 
mere  thought  or  intention  where  that  thought  or  intention 
does  not  qualify  and  give  some  illegal  characteristic  to  some 
outward  act.  In  the  present  case  the  outward  act  was  clearly 
legal. 

It  is  impossible  to  apply  the  rule  in;  pari  delicto  potior 
est  conditio  possidentis,  where  there  has  been  in  fact  no  de- 
lictum at  all.  Nor  do  I  think  the  court  is  justified  in 
amending  the  time-honored  maxim  that  he  who  comes  into 
equity  must  come  with  clean  hands  so  as  to  make  it  read  that 
he  must  come  with  a  clean  heart.  If  a  man's  hands  are 
clean  then  I  think  the  court  is  going  beyond  its  functions  in 
enquiring  or  noticing  the  condition  of  his  heart.  If  he  has 
neither  done  nor  attempted  anything  illegal  we  have  I  think 
no  right  to  examine  his  mind.  No  case  has  been  cited  and  T 
think  none  can  be  found  in  which  the  maxim  has  been  pushed 
to  the  extreme  to  which  it  is  here  attempted.  The  attempt 
simply  amounts  to  asking  the  court  to  refuse  to  give  a  man 
his  rights  arising  out  of  a  certain  transaction  merely  because 
he  thought  he  was  doing  something  wrong  in  entering  into 
it  when  in  fact  he  was  not  doing  anything  wrong.  I  have 
no  reason  to  question  the  soundness  of  the  reasoning  of  Chan- 
cellor Boyd  in  Mundel  v.  Tinkie,  6  0.  R.  625,  but  clearly 
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the  act  there  in  question  was  fraudulent  and  illegal.  There 
is  a  quite  obnoua  distinction  between  a  failure  to  effectuate 
the  object  and  purpose  of  an  illegal  act  and  an  omission  to 
commit  any  illegal  act  at  all. 

The  view  I  present  was,  I  find,  adopted  by  a  very  eminent 
judgCy  Mr.  Justice  Osier,  in  Day  v.  Day,  17  0.  A.  R.  157, 
and  was  not  unfavorably  looked  upon  by  the  other  judges  in 
that  case. 

I  only  need  to  add  that  we  cannot,  I  think,  take  notice 
of  a  future  possible  increase  in  the  value  of  the  property. 
The  character  of  the  plaintiff's  act  must  be  decided  upon  the 
facts  as  they  existed  at  the  time  it  was  committed.  At  that 
time  it  was  a  perfectly  legal  and  not  a  fraudulent  act  and  I 
am  unable  to  see  how  ihe  possible  contingency  of  a  future 
rise  in  the  value  of  the  property  over  $1,500  can  be  said  to 
qualify  the  character  of  the  act  in  any  degree. 

For  these  reasons  I  think  the  appeal  should  be  dismissed 
with  costs. 

Beck,  J.: — This  is  an  appeal  from  the  judgment  of 
Scott,  J.,  at  the  trial  without  a  jury. 

The  plaintiff  is  the  husband  of  the  defendant.  He  held 
under  an  agreement  for* sale  to  himself  and  was  living  with 
his  wife  and  family  in  a  dwelling  house  in  Edmonton  of  a 
value  not  exceeding  $1,500.  This  property  was  consequently 
exempt  from  seizure  under  execution  by  virtue  of  the  Exemp- 
tions Ordinance,  i.e.,  was  not  exigible  for  the  claims  of 
creditors. 

On  paying  'the  balance  of  the  purchase  money  he  re- 
quested his  vendor  to  make  the  transfer  to  the  defendant  and 
this  was  done."  It  is  admitted  both  by  the  plaintiff  and  the 
defendant  that  the  transfer  was  made  to  the  wife  because 
the  plaintiff  was  indebted  to  the  J.  I.  Case  Threshing 
Machine  Company  for  the  balance  of  the  price  of  a  thresh- 
ing machine  bought  by  the  plaintiff  and  his  wife's  father 
and  brother.  He  had  given  a  mortgage  to  the  Case  Com- 
jiany  for  tlie  entire  purchase  price  on  a  farm  he  then  owned 
■■—a  "  second  homestead.''  The  Case  Company  subsequently 
realized  their  claim  by  enforcing  the  mortgage.  At  the  time 
ihe  transfer  of  the  Edmonton  property  was  given  to  the  de- 
fendant the  plaintiff  had  no  other  property,  except  the 
''  equity  "  in  the  land  mortgaged  to  the  Case  Company.  The 
plaintiff  says  that  at  the  time  of  the  transfer,  the  defendant 
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expressly  promised  to  recover  the  Edmonton  property  to  him. 
She  denies  this. 

Assuming  that  the  law  is  that,  as  a  general  rule,  a  debtor, 
who  conveys  land  with  the  intent  to  defeat,  hinder  or  delay 
his  creditors,  cannot  have  the  assistance  of  the  court  for  the 
purpwe  of  recovering  the  property  even  where  in  the  result 
no  creditor  is  in  fact  ultimately  defeated — a  proposition  with 
regard  to  which  there  are  decisions  both  pro  and  contra — 1 
think  that  the  rule,  if  it  exists,  does  not  apply  to  the  present 
case  inasmuch  as  the  property  conveyed  to  the  wife  was  not 
exigible  for  creditors  for  the  reason  that  it  was  exempt. 

Under  these  circumstances  the  Act  of  the  plaintiff  was 
a  lawful  act,  not  per  se  tainted  with  immorality  or  illegality 
and  I  think  that  under  these  circumstances  the  intent  was 
immaterial  and  cannot  attach  to  or  qualify  the  lawful  act 
so  as  to  make  it  unlawful.  This  seems  to  be  the  ground  of 
decision  in  Meunier  v.  Doray,  6  Terr.  L.  R.  194. 

The  evidence  makes  it  perfectly  clear  to  me  that  it  was 
not  the  intention  either  of  the  plaintiff  or  the  defendant  that 
the  conveyance  to  the  defendant  was  by  way  of  absolute  gift 
to  her  and  the  trial  judge  has  so  found.  If  as  a  rule  there 
is  a  presumption  of  law  or  an  inference  of  fact  that  a  con- 
veyance by  a  husband  to  a  wife  is  an  absolute  gift,  I  think 
no  siiich  presumption  or  inference  is  to  be  drawn  under  the 
circumstances  of  this  ca^t?  where  the  husband  had  no  other 
property  whatever  and  the  property  conveyed  was  the  home 
of  himself  and  his  wife  and  family  and  obviously  intended 
to  remain  their  common  home.  I  think  that  in  the  absence 
of  any  evidence  of  the  conditions  of  the  conveyance,  the  proper 
inference  to  be  drawn  would  be  that  the  property  would 
continue  to  be  the  common  home  of  the  family. 

In  view  of  what  has  occurred  between  the  plaintiff  and 
the  defendant  here;  the  wife  selling  the  property,  receiving 
$2,000  of  the  purchase  money,  leaving  a  balance  of  $1,500 
unpaid  which  is  all  that  can  now  be  made  available  for  the 
husband  whom  she  has  abandoned,  the  circumstances  seem 
now  to  be  such  as  bring  about  a  fairly  equitable  solution  of 
their  rights. 

T  would  dismiss  the  appeal  with  costs. 

Harvey,  O.J.  (dissenting) : — I  think  this  appeal  should 
be  allowed. 
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1  agree  with  the  learned  (Jhancellor  of  Ontario  when  he 
said  in  giving  his  reasons  for  judgment  in  Mundell  y.  Tinkis 
(1884),  6  0.  R.  625,  at  627,  "  I  have  always  understood  the 
rule  of  equity  to  be  as  expressed  by  Esten,  V.C,  in  Phelan 
V.  Fraser,  6  Gr.  336,  that  this  court  never  assists  a  person 
wlio  has  plawd  his  property  in  the  name  of  another  in  order 
to  defraud  his  creditor,"  and  again  on  p.  6^9  when  referring 
to  the  argument  that  the  rule  should  not  apply  if  the  fraud- 
uknt  intention  has  not  been  carried  out  he  says:  "If  it  is 
meant  that  the  illegal  purpose  is  not  carried  out  unless  it  is 
proved  that  some  creditor  has  actually  been  defeated  or  de- 
layjed,  this  is  imposing  an  unsatisfactory  test,  ^because  the 
act  and  conduct  of  the  grantor  are  not  affected  by  the  subse- 
quent course  of  third  parties.  So  far  as  he  is  concerned  tiic 
illegal  purpose  is  complete;  he  has  violated  the  law  and 
should  not  be  allowed  to  resort  to  the  law  for  protection/' 

The  learned  trial  judge  relies  on  Taylor  v.  Bowers,  1  Q. 
B.  I).  approviji<]r  Synies  v.  Hughes,  L.  R.  9  Eq.  476,  followed 
in  Mulligan  v.  Hubbard,  5  M.  R.  225,  but  as  I  pointed  out 
in  Bakewell  v.  MacKenzie,  [1905]  1  W.  L.  R.  68,  the  author- 
ity of  Taylor  v.  Bowers  has  been  very  much  weakened  if  not 
entirely  destroyed  by  Kearley  v.  Thomson  ,(1890),  24  Q.  B. 
D.  742.  / 

Ho8eiiberger  v.  Thomas  (1852),  3  Gr.  635,  was  a  case 
where  the  plaintiff  having  l)een  sued  by  a  person  on  what  he 
considered  an  unjust  claim  transferred  his  property  to  the 
defendant  to  ])rotec«t  it  from  the  judgment  if  obtained.  The 
court  consisting  of  Chancellor  Blake  and  Vice^hancellors 
Esten  and  S))ragge  refused  to  give  any  assistance  in  recover- 
ing l)ack  the  property.  The  Chancellor  (p.  638)  quotes  with 
approval  the  words  of  Lord  Eldon  in  Curtis  v.  Percy,  6  Ves. 
739.  *'  The  moment  the  purpose  to  defeat  the  policy  of  the 
law,  by  fraudulently  concealing  that  this  was  his  property, 
is  admitted,  it  is  very  clear  that  ho  ought  not  to  be  heard 
in  this  court  to  say  that  it  is  his  property.'' 

All  the  quotations  T  have  given  indicate  that  the  inten- 
tion is  the  (juestion  of  importance  but  Osier,  J.,  in  Day  v. 
Day  (1889),  17  0.  A.  R.  comes  out  plainly  and  says  that 
though  the  intent  is  proved  yet  unless  some  creditor  has 
actually  been  defrauded  the  plaintiff  is  to  be  permitted  to 
have  the  court's  assistance.  The  trial  judge  had  decided  the 
other  way  and  no  one  of  the  other  appeal  judges  adopted  tho 
views  of  Osier,  J.- 
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•If  it  is  on  grounds  of  public  policy  as  I  take  it  to  be 
that  the  court  refuses  to  assist  a  person  out  of  the  conse- 
quences of  an  illegal  or  immoral  act,  I  find  it  difficult  to 
understand  why  the  purpose  and  intent  of  the  act  done  rather 
than  its  fortuitious  consequences  should  not  be  the  matter  of 
chief  considera/tion  and  I  feel  satisfied  that  the  great  weight 
of  authority  is  against  the  view  expressed  by  Osier,  J. 

It  in  contended,  however,  that  in  this  case  the  property  in 
question  was  exempt  from  seizure  and  thai  consequently  there 
was  no  possibility  of  creditors  being  prejudiced  and  that 
therefore  there  could  be  nothing  fraudulent  or  wrong  in  the 
plaintiff  putting  the  property  in  the  defendant's  name  even 
though  he  did  it  for  the  purpose  of  defeating  creditors.  I 
find  myself  unable  to  agree  with  this  statement  of  fact.  The 
exemption  is  not  an  absolute  but  a  conditional  one  only.  The 
provision  of  the  ordinance  is :  "  The  house  and  buildings  oc- 
cupied by  the  execution  debtor  and  also  the  lot  or  lots  on 
which  the  same  are  situate  according  to  the  registered  plan 
of  the  same  to  the  extent  of  fifteen  hundred  dollars." 

Now  it  is  apparent  that  occupation  by  the  debtor  is  a 
condition  of  the  exemption  and  also  that  the  exemption  is 
limited  to  a  value  of  fifteen  hundred  dollars,  any  value  in  ex- 
cess of  that  being  available  for  creditors.  The  evidence 
establishes  that  the  debtor  ceased  to  occupy  the  house  and 
that  its  value  did  become  greater  than  fifteen  hundred  dollars 
because  it  was  sold  for  three  thousand  five  hundred  dollars. 
It  is  clear,  therefore,  that  if  this  property  had  been  in  the 
name  of  the  debtor  instead  of  being  in  that  of  his  wife  there 
would  have  l>een  something  to  which  execution  could  attach 
and  that  therefore  creditors  might  have  })een  prejudiced  by 
his  putting  it  in  his  wife's  name. 

Meunier  v.  Doray,  6  T.  L.  R.  194,  was  a  quite  different 
case.  The  ac^tion  was  hv  a  creditor  of  the  hu^sband.  The 
])roperty  was  a  country  lionicstead  which  was  exempt  re- 
gardless of  its  value.  It  had  always  been  occupied  by  the 
jlebtor  and  his  family.  Consequently  at  the  time  the  action 
was  brought  the  creditor  would  have  had  no  right  of  access 
to  tlie  property  even  if  it  had  stood  in  the  name  of  the  debtor. 
The  action  was  tried  before  me  and  I  found  that  value  had 
been  given  by  the  wife  for  tlie  property  but  on  appeal  the 
members  of  the  court  other  than  Mr.  Justice  Scott,  who 
thouofht  the  appeal   should  be  dismissed  upon   that  findine. 
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t'x.presse(l  the  opinion  that  even  if  that  were  not  so  the  credi- 
tor had  not  shewn  that  he  had  been  injured. 

it  seems  quite  settled  that  a  voluntary  conveyance  made 
by  a  person  about  to  en'ter  on  a  hazardous  business  may  be 
8et  aside  at  the  instance  of  subsequent  creditors. 

In  ex  parte  Russell  (1882),  19  (^h.  D.  588,  Lord  Jessel 
said :  '"  A  man  is  not  entitled  to  go  into  a  hazardous  business 
and  immediately  before  doing  so  to  settle  all  his  propert}* 
voluntarily,  the  object  being  this :  *  If  I  succeed  in  business 
I  make  a  fortune  for  myself.  If  I  fail  I  leave  my  creditors 
unpaid.  They  will  bear  the  loss.'  This  is  the  very  thin<r 
the  Statute  of  Elizabeth  was  meant  to  prevent." 

It  appears  to  me  unreasonable  that  in  an  action  by  a  per- 
son who  had  conveyed  his  property  under  such  conditions  to 
protect  it  from  possible  creditors,  against  the  person  to  whom 
lie  had  conveyed  it,  the  Court  should  re<]uire  that  its  action 
be  determined  by  the  plaintiffs  success  or  failure  in  business. 
To  act  on  such  a  principle  would  not  in  my  opinion  be  con- 
ducive to  good  morals. 

The  evidence  in  this  case  does  not  satisfy  me  that  the 
creditor  was  not  in  fact  delayed  though  it  seems  that  at  some 
time  before  the  trial  the  claim  had  been  paid  though  how  or 
when  does  not  appear.  For  the  reasons  I  have  stated  how- 
ever 1  am  of  opinion  that  that  is  not  of  importance.  He 
might  liave  been  prejudiced  and  the  intention  was  to  defraud 
him.  The  plaintiff  I  think  cannot  be  said  to  have  clean 
hands  and  the  court  therefore  should  not  assist  him. 

Walsh,  J.,  concurred  \»ith  HAftVEY^  O.J. 

Appeal  dismissed. 
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ICANITOBA. 

Galt^  J.  Januaby  19th,  1915. 

HAIQHT  V.  DAVIBS. 

Manitoba  Moratorium  Act — Sale  of  Land — Crop  Payments 
— Judgment  for  Payment — Final  Order  of  Foreclosure, 

By  agreement  in  writing  the  defendant  agreed  to  purchase  land 
from  Hie  plaintiff,  the  parchase  money  with  interest  thereon  to  be 
paid  in  instalments  on  the  Ist  of  December  in  each  year  by  the 
proceeds  of  one  half  of  the  wheat  crop  in  each  year.  The  agree- 
ment contained  the  usual  acceleration  clause.  The  plaintiff  obtained 
judgment  for  foreclosure  with  a  reference  and  the  Master's  report 
was  made  and  filed  on  the  Ist  of  October,  1914,  fixing  the  2nd  of 
January.  1915,  as  the  date  for  redemption. 

On  motion  for  final  order,  it  was  held,  that  the  agreement 
came  within  the  spirit  if  not  the  literal  reading  of  section  4(b)  of 
the  Manitoba  Moratorium  Act  as  being  one  for  the  *'  handing  over  of  a 
share  of  the  crops"  and  that  the  plaintiff  was  therefore  entitled  to- 
Judgment  for  immediate  payment  of  his  principal,  interest,  and  costs,, 
but  that  section  3  of  the  Act  applied  and  postponed  the  redemption 
date  one  year  so  that  a  final  order  of  foreclosure  could  not  be  made. 

Motion  for  final  order  of  foreclosure. 
A.  W.  Bowen,  for  the  plaintiff. 

Qalt,  J. : — ^In  this  case,  heard  before  me  at  Morden,  the 
plaintiff  snes  nnder  an  agreement  of  sale  dated  December 
let,  1908,  wherein  the  defendant  purchased  certain  lands  for 
the  price  of  $2,500,  and  the  agreement  of  sale  provided  that 
the  purchase  money  should  be  paid  as  follows: — ^''The  pro- 
ceeds of  one  half  of  the  whole  of  the  wheat  crop  grown  on  the 
demised  premises  in  each  and  every  year  until  the  full  pur- 
chase price,  together  with  interest  thereon,  is  fully  paid ;  the 
firrt  payment  of  principal  to  become  due  and  be  paid  on  the 
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1st  (lay  of  December,  1910,  together  with  interest  at  7  per 
cent,  per  annum  from  date  thereof  to  be  paid  on  the  said 
6um  or  80  much  thereof  as  shall  from  time  to  time  remain 
unpaid,  whether  before  or  after  the  same  becomes  due,  and 
such  interest  to  be  paid  yearly  on  the  1st  day  of  December 
until  the  wliole  of  the  moneys  payable  hereunder  are  fully 
paid."     The  said  agreement  also  contained  the  usual  acceler- 
ation clause.     The  statement  of  claim  shews  that  only  two 
payments  have  been  made  by  the  defendant,  namely,  one  on 
February  28th,  1912,  $505.95,  and  one  on  December  16tli, 
1912,  $140.     Judgment  was  obtained  by  the  plaintiff  on  May 
26th,  1914,  with  a  reference  to  the  Master.     The  Master's 
report  was  made  and  filed  on  October  Ist,  1914,  fixing  the 
time  for  redemption  on  January  2^nd,  1915.     The  present 
motion  is  for  a  final  order  of  foreclosure. 

The  question  is  to  what  extent,  if  any,  the  Moratorium 
Act  applies  to  this  case.  Mr.  Bowen,  on  behalf  of  the  plain- 
tiff, relies  upon  sec.  4  (b)  of  the  Act  as  removing  any  dif- 
ficulties in  the  plaintiff's  way.  The  sub-section  reads:  *'  Noth- 
ing under  this  section  shall  be  construed  so  as  to  interfere 
with  any  rights  of  a  vendor  or  a  mortgagee  to  enforce  any 
agreement  of  a  purchaser  or  mortgagor  in  any  such  instru- 
ment to  hand  over  a  share  or  shares  of  the  crops  on  any  such 
land  to  be  applied  in  reduction  or  satisfaction  of  the  moneys, 
whether  principal,  interest  or  otherwise,  secured  by  any  such 
instrument.'' 

The  agreement  in  question  provides,  not  for  the  handing 
over  of  any  share  or  shares  of  the  crop  but  for  handing 
over  the  proceeds  thereof.  On  the  other  hand,  it  is  impos- 
sible to  apply  any  portion  of  the  crop  from  time  to  time  in 
payment  of  principal  or  interest  unless  the  value  of  the  grain 
be  first  ascertained - 

I  think  the  meaning  of  this  peculiar  sub-section  will  be 
best  arrived  at  by  construing  it  in  accordance  with  the  spirit 
rather  than  the  letter  of  it.  I  accordingly  hold  that  sec.  4 
of  the  Moratorium  Act  does  not  affect  the  plaintiff's  rights. 
But  sec.  3  of  the  Act  contains  the  following  provision  ap- 
plicable to  the  circumstances  of  this  case  "  and  in  all  pend- 
ing actions  for  such  redemption,  foreclosure^  or  sale,  in  which 
the  time  fixed  for  redemption  is  after  July  31st,  1914,  the 
same  is  hereby  extended  for  one  year  from  the  date  so  fixed 
for  redemption,  and  no  final  order  for  foreclosure  or  Bale  €hall 
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be  made  in  any  such  action  until  after  the  lapse  of  such  ex- 
tended period." 

The  plaintiff  is  entitled  to  immediate  payment  of  hia 
principal,  interest^  and  costs,  but  no  final  order  or  foreclo- 
sure, nor  for  removal  of  caveat,  can  be  made  until  after  the 
lapse  of  a  year  from  January  2nd,  1915. 


KAHITOBA. 

Macdonald,  J.,  Januaby  16th,  1915. 

TRIAL. 

MAPLE  LEAF  MILLING  CO.  LTD.  v.  COLONIAL 

ASSURANCE  CO. 

Insurance  —  Fire  Insurance  —  Foreigner  Assuming  English 
Name — Statutory  Conditions — Policy  Issued  in  Manitoba 
on  Ooods  in  Ontario — Incsfidiarism — Evidence — Fnuud 
— Proofs  of  Loss. 

Where  a  foreigner  had  for  years  carried  on  business  in  Canada 
nnder  an  assumed  English  name,  insurance  taken  out  by  him  in 
that  name  was  held  to  be  valid  notwithstanding  the  contention  of 
the  insurers  that  they  had  thus  been  misled  as  to  his  nationality 
and  would  not  have  accepted  the  application  had  they  known  what 
the   nationality    was. 

If  incendiarism  is  alleged  and  payment  resisted  on  that  ground, 
it  is  necessary  to  adduce  such  evidence  as  would  justify  a  conviction 
on  a  criminal  charge  for  the  same  offence :  mere  suspicions,  even 
though  weighty,  are  not  enough. 

A  policy  issued  in  Manitoba  upon  goods  in  Ontario  had  printed 
upon  it  the  Manitoba  statutory  conditions: — 

Held,  that  these  conditions  being  expressly  limited  by  the 
Manitoba  Insurance  Act  to  insurance  of  property  in  Manitoba, 
were  not  applicable,  <but  that  the  insurance  was  not  unconditional 
as  the  Ontario  statutory  conditions  though  not  printed  on  the  policy 
were,  under  Citusens  Insurance  Co.  v.  Parsons,  7  App.  Cas.  96,  to 
be  given  effect  to. 

Placing  in  the  proofs  of  loss  a  grossly  exaggerated  value  on 
the  goods  destroyed  was  held  not  to  be  fatal  to  the  claim  because 
admittedly  the  value  was  greater  than  the  insurance  and  there  was 
therefore  no  attempt  to  obtain  payment  of  more  than  the  claimant 
was  really  entitled  to. 

Edward  Anderson,  K.C,  and  E.  D.  Guy,  for  plaintiffs. 
M.  G.  Macneil,  and  W.  L.  McT^aws,  for  defendants. 

Macdonald,  J.: — This  action  is  founded  on  a  policy  of 
fire  insurance  issued  by  the  defendant  company  to  one  W. 
Denby,  for  the  sum  of  $1,500,  covering  stock  of  merchandise 
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at  Burk's  Falls  in  the  province  of  Ontario^  the  stock  having 
been  damaged  and  in  part  destroyed  by  fire;  the  said  policy 
and  all  benefits  and  interest  therein  having  been  assigned 
by  the  said  Denby  to  the  plaintiff  company  for  the  benefit 
of  his  creditors. 

The  defendant  company  alleges  that  there  never  was  such 
a  person  as  "W.  Denby/'  and  from  the  evidence  it  appears 
that  the  name  is  an  assumed  one  and  that  the  real  name  of 
the  assured  is  "  W.  Denemburg/'  but  for  many  years  he  has 
been  known  and  has  carried  on  business  as  W.  Denby. 
Davidovitch,  who  is  married  to  his  daughter,  and  Pinkelstein, 
who  married  his  grand-daughter,  the  daughter  of  Davido- 
vitch, both  say  they  knew  him  by  no  other  name.  Leonard 
Qowing,  a  merchant  of  Burkes  Falls,  knew  him  for  five  years, 
and  did  not  know  him  by  any  other  name. 

It  is  suggested  that  the  name  assumed  concealed  his 
niationality,  which  his  real  name  would  have  revealed,  and 
that  had  his  nationality  been  known  the  insurance  contract 
would  not  have  been  entered  into.  In  view  of  the  fact,  how- 
ever, that  he  had  for  years  been  known  as  Denby,  I  cannot 
conceive  that  his  intention  was  to  deceive,  and  furthermore, 
he  did  not  solicit  the  insurance,  but  on  the  contrary,  he  was 
solicited  for  it. 

The  policy  was  issued  on  the  23rd  day  of  May,  1912, 
although  by  error  dated  1913;  the  fire  occurred  on  the  17th 
August,  1912,  and  proofs  of  loss  were  duly  ma^e  on  the  25th 
September,  1912. 

There  are  several  grounds  of  defence  to  the  action,  but 
they  are  reduced  to  a  few  outstanding  features,  the  main 
contentions  are  fraudulent  representation  inducing  the  con- 
tract and  a  fraudulent  claim  of  loss. 

Incendiarism  through  the  wilful  act  of  the  insured  has 
been  urged,  but  the  evidence  does  not,  to  my  mind,  justify  a 
finding  in  favour  of  that  contention.  There  may  be  suspi- 
cious circumstances  surrounding  tiie  entire  transaction,  but 
that  is  all.  If  the  act  of  the  insured  amounts  to  a  crime  and 
payment  is  resisted  on  that  ground,  it  is  necessary  to  adduce 
such  evidence  as  would  justify  a  conviction  on  a  criminal 
charge  for  the  same  offence. 

The  contract  for  the  insurance  was  negotiated  in  Ontario, 
but  was  completed  in  Manitoba,  by  the  acceptance  of  the 
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risk  and  the  issue  of  the  policy.  The  goods  insured  were 
also  situate  in  Ontario. 

The  Fire  Insurance  Policy  Act,  E.  S.  M.  ch.  103,  provides 
thai  the  conditions  set  forth  in  the  schedule  to  the  Act  shall 
as  against  insurers  be  deemed  to  be  part  of  every  policy  of 
fire  insurance  entered  into  or  renewed  or  otherwise  in  force 
in  Manitoba  with  respect  to  any  properly  therein.  Now  the 
property  insured  was  not  within  Manitoba,  and  the  endorse- 
ment of  the  conditions  on  the  policy  was  not  intended  as  con- 
ditions of  the  company  to  which  the  insured  was  assenting. 
Condition  8  for  example  could  not  possibly  be  so  intended, 
as  it  applies  to  property  in  the  city  of  Winnipeg  and  other 
parts  of  Manitoba,  and  to  no  other  part  of  Canada. 

Section  183  of  the  Ontario  Insurance  Act,  R.  S.  0.  1914, 
ch.  183,  provides  that  the  conditions  set  forth  in  this  section 
shall  as  against  the  insurer  be  deemed  to  be  part  of  every 
contract  in  force  in  Ontario  with  respect  to  any  property 
therein ;  and  such  conditions  shall  be  printed  on  every  policy 
with  the  heading  "  Statutory  Conditions.*'  The  policy  here 
has  not  the  statutory  conditions  printed  on  it  as  required  by 
the  statute ;  but  the  effect  of  such  omission  and  the  penalty 
therefor  is  that  the  policy  becomes  subject  to  the  statutory 
conditions  only:  Citizen  Insurance  Co.  v.  Parsons,  7  App. 
Cas.  96. 

Now,  the  Ontario  conditions  forming  part  of  this  policy; 
wherein  is  there  a  breach  of  any  of  these  conditions?  The 
following  is  the  most  material.  Sec.  18,  sub-sec.  c.  requires 
the  person  making  claim  to  furnish  a  statutory  declaration 
declaring  (inter  alia)  that  the  account  is  just  and  true,  and 
sec.  20  provides  that  any  fraud  or  false  statement  in  any 
statutory  declaration  shall  vitiate  the  claim  of  the  person 
making  the  declaration. 

X  The  business,  as  already  stated,  was  managed  by  Davido- 
vitch,  and  all  matter  connected  with  proof  of  loss  wa«  pre- 
pared by  him,  but  Denby  must  be  held  responsible  for  the 
actions  of  his  manager  and  it  must  further  be  held  that  the 
claim  of  the  plaintiffs  is  no  stronger  than  would  that  of 
Denby,  were  he  the  plaintiff. 

Now,  what  are  the  fraudulent  representations  inducing 
the  contract?  The  insurance,  as  has  been  already  observed, 
was  solicited  by  a  firm  of  brokers  in  Toronto.  In  his  appli- 
cation the  assured  certifies  that  after  diligent  effort  he  has 
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been  unable  to  procure  the  amount  of  insurance  required 
to  protect  his  property  in  insurance  companies  duly  regis- 
tered to  transact  business  of  fire  insurance  in  the  province 
of  Ontario  and  that  he  has  offered  to  pay  the  insurers  the 
rate  of  premium  stated,  and  yet  the  insurers  complain  that 
they  have  been  deceived  in  the  character  of  the  risk.  The 
application  is  for  $6,000  insurance,  and  the  stock  and  fix- 
tures are  valued  at  $11,000.  It  is  contended  by  the  defence 
that  this  is  a  false  and  fraudulent  representation  and  that 
the  value  was  grossly  exaggerated.  A  stock  hook  is  produced 
shewing  stock  taking  in  the  months  of  January  and  Septem- 
ber, 1911,  and  June,  1912,  and  unless  these  lists  are  padded, 
the  value  placed  by  the  assured  upon  his  stock  at  the  date 
of  his  application  for  insurance  is  within  the  mark.  It  is, 
however,  a  matter  of  comment  that  on  the  17th  August, 
1912,  the  date  of  the  fire,  the  stock  on  hand  amounted  to 
but  $5,314. 

There  was  a  special  summer  sale  by  which  the  stock,  it  is 
claimed,  was  greatly  reduced,  but  Davidovitch,  the  manager 
of  the  business,  says  that  at  the  date  of  the  fire  the  stock  was 
$2,000  less  than  it  was  at  the  last  stock-taking.  This  would 
make  the  value  at  the  date  of  the  fire  about  $9,000,  assuming 
the  fixtures  to  be  a  negligible  quantity;  but  only  $5,300 
worth  of  stock  can  be  accounted  for  at  date  of  fire,  and  this 
is  explained  by  Davidovitch  claiming  a  total  extinguishment 
of  goods  leaving  no  residue  to  make  up  the  difference.  Tak- 
ing into  consideration  the  character  of  the  goods  claimed  to 
have  been  totally  consumed,  together  with  the  evidence  bear- 
ing upon  this  phase  of  the  case,  I  have  no  hesitation  in  hold- 
ing that  no  such  quantity  of  goods  was  totally  burnt  up.  The 
evidence  on  this  point  is  conflicting,  but  there  is  no  doubt 
that  this  estimate  is  entirely  out  of  proportion  to  the  actual 
loss. 

The  proof  of  loss  makes  claim  to  a  total  loss  of  $6,186.35 ; 
but  included  in  this  amount  is  $2,000,  estimated  goods  de- 
stroyed leaving  no  remnants,  that  is,  goods  totally  destroyed 
without  any  trace  of  them  being  left.  Davidovitch  says  that 
•the  loss  of  goods  totally  destroyed  was  greatly  in  excess  of 
$2,000 — ^as  it  would  have  to  be  to  bear  out  his  figures — but 
that  it  was  considered  unnecessary  to  make  this  loss  any 
greater  as  the  insurance  would  not  cover  any  greater  amount. 

It  appears  by  the  evidence  that  insurance  to  the  extent  of 
$6,000  was  effected,  but  there  is  nothing  to  shew  that  any  of 
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it  was  paid.  $1,500  is  the  amount  to  which  the  defendant 
gave  its  indemnity  and  this  is  all  that  is  sought  to  he  re- 
covered in  this  action ;  and  the  loss  far  exceeds  that  amount. 

"  Where  an  excessive  and  exaggerated  claim  is  made  by  a 
policy  holder,  and  resisted  by  a  fire  insurance  company,  such 
a  claim  will  not  preclude  the  policy  holder  from  recovering 
the  real  value  of  the  goods  burnt  and  damaged  unless  the 
claim  is  fraudulently  made  by  the  policy  holder  in  the  sense 
of  endeavouring  to  obtain  from  the  company  money  he  has  no 
right  to:'*  Norton  v.  Royal  Fire  and  Life  Assurance  Co.,  1 
Times-L.  R.  469. 

Now,  does  the  statement  in  the  statutory  declaration 
claiming  goods  destroyed  and  no  remnants  to  the  value  of 
$2,000  vitiate  the  claim  ?  Had  the  claim  been  for  $6,000  I 
think  it  would,  but  it  seems  to  me  that  the  statement  must 
be  material  to  the  claim,  and  I  cannot  see  how  a  claim  for 
$1,500  on  an  ascertained  loss  of  over  $4,000,  even  if  lo^is 
estimated  at  $6,000,  can  have  such  an  effect. 

If  the  assured  had  recovered  other  insurance,  and  to  the 
extent  of  4,500,  I  would  consider  that  he  had  been  almost, 
if  not  altogether  fully  indemnified  for  his  loss,  but  there  is  no 
evidence  that  such  is  the  case. 

With  some  hesitation  I  have  come  to  the  conclusion  that 
the  plaintiffs  are  entitled  to  judgment  for  $1,500  with  costs. 
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SASKATCEEWAH. 

Januaby  9th,  1915. 
suprsice  coubt  sn  bako. 

GREEN  V.  QANADIAN  NOBTHEEN  By.  CO. 

Arbitration  and  Award — Dominion  Railway  Act — Method  of 
Computing  Compensation — Arbitrators'  Fees  Not  to  be 
Added  to  Awardr—Sec.  199  of  Act — Arbitrators  no  Right 
to  Allow  Interest  on  Amount  of  Compensation  and  to  In- 
clude it  in  Award  —  Appeal  from  Award  —  Principles 
Ooveming  Court. 

Compensation  for  land  taken  is  to  be  estimated  open  the  follow- 
ing principles:  (1)  the  value  to  be  paid  for  the  land  is  the  valae 
to  the  owner  as  it  existed  at  the  date  of  the  taking,  not  the  valne 
to  the  taker;  (2)  the  value  to  the  owner  consists  in  all  advantages 
which  the  land  possesses,  present  or  future,  but  it  is  the  present 
value  alone  of  such  advantages  that  falls  to  be  determined. 

Cedar  Rapida  v.  Laco$te,  [1914]  A.  O.  576 ;  The  King  v.  Trudel, 
49  S.  O.  R.  511:  followed. 

The  court  is  entitled  and  bound  to  come  to  its  own  condnsion 
upon  all  the  evidence,  and  is  also  entitled  to  disregard  the  reasoning 
of  the  arbitrators  if  it  does  not  agree  with  it,  or  to  adopt  it  If  it 
so  desires,  or  to  support  the  award  on  any  ground  sufficient  in  law. 
whether  or  not  that  ground  is  relied  on  by  the  arbitrators,  provided 
that  the  court  pays  due  regard  to  the  award  and  findings  and 
reviews  them  as  it  would  that  of  a  subordinate  court. 

Re  Keicheion  and  Canadian  Northern  Ontario  Rw.  Co.,  29  O. 
L.  R.  347. 

An  arbitrator  has  no  right  to  add  his  fees  to  an  award  and 
make  them  a  part  thereof. 

An  arbitrator  has  no  right  to  allow  interest  on  the  amount  of 
compensation  awarded  and  to  include  it  in  his  award. 

Re  Ketcheson  and  Canttdian  Northern  Ontario  Rw,  Co.,  29  O. 
L.   R.  347,   followed. 

An  appeal  from  an  award  made  to  respondent  under  the 
provisions  of  the  Dominion  Bailway  Act. 

The  appeal  was  heard  by  Haultain,  C.J.,  Lamont, 
Brown,  and  Elwood,  JJ. 

J.  A.  Allan,  K.C.,  and  J.  E.  Caldwell,  for  appellant. 
W.  E.  Knowles,  for  respondent. 

The  judgment  of  the  court  was  delivered  by 
Elwood,  J.: — On  behalf  of  the  appellant  a  number  of 
grounds  of  appeal  were  taken,  but  for  the  purposes  of  this 
appeal  it  seems  to  me  only  necessary  to  deal  with  a  few  of 
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those.  The  arbitrators  in  their  award  and  in  their  reasons 
for  the  award  have  allowed  compensation^  firsts  for  land 
aetuaUy  taken,  anad  second^  for  damage  which,  they  find,  is 
sustained  to  certain  portions  of  the  land  of  the  respondent 
by  reason  of  the  construction  of  the  railway.  In  addition  to 
the  above,  the  arbitrators  fixed  their  fees  at  $6,750,  which 
they  added  to  and  declared  to  form  part  of  the  award;  and 
they  also  allowed  to  the  respondent  interest  on  the  amount 
of  compensation  thereby  awarded  to  him,  for  the  land  taken 
and  the  land  injuriously  affected  on  the  south-east  half  of 
section  29,  as  from  the  21st  of  May,  1912,  and  for  the  land 
taken  and  the  land  injuriously  affected  on  the  east  half  of 
section  20,  from  the  14th  September,  1912. 

So  far  as  the  amount  allowed  as  compensation  for  the 
land  taken  and  the  land  injuriously  affected'  is  concerned, 
the  only  evidence  given  on  behalf  of  the  respondent  with 
respect  to  the  value  of  the  land  taken  and  affected  was  evi- 
dence which  shewed  that  a  great  deal  of  land  surrounding 
and  in  the  neighbourhood  of  the  land  in  question  had  been 
subdivided  into  city  lots,  that  some  of  this  land  had  been 
sold,  that  some  had  not  been  sold,  and  a  list  of  prices  at 
which  the  lots  in  these  various  sub-divisions  had  been  sold 
was  given  and  a  comparison  of  prices  that  might  be  got  for 
the  land  in  question  were  it  subdivided  was  made.  It  seems 
to  me  that  throughout  the  whole  of  the  case  for  the  respond- 
ent it  was  assun^ed  that  because  certain  subdivisions  situated 
similarly  to  that  of  the  respondent  had  sold  at  certain  prices, 
therefore  the  land  of  the  respondent  would,  if  subdivided, 
sell  for  the  same  price.  On  the  other  hand,  evidence  on  be- 
half of  the  appellant  was  given  as  ,to  the  value  of  the  lands 
having  in  view  the  possibility  of  the  lands  being  subdivided. 

The  principle  upon  which  compensation  is  to  be  awarded 
is  stated  in  Cedar  Rapids  v.  Lacoste,  [1914]  A.  C.  at  p.  576, 
where  I  find  the  following: — 

"  The  law  of  Canada  as  regards  the  principles  upon 
which  compensation  for  land  taken  is  to  be  awarded  is  the 
same  as  the  law  of  England,  and  it  has  been  explained  in 
numerous  cases,  nowhere  with  greater  precision  than  in  the 
case  of  In  re  Lucas  and  Chesterfield  Gas  &  Water  Board, 
where  Vaughan  Williams  and  Fletcher  Moulton,  L.JJ.,  dealt 
with  the  whole  subject  exhaustively  and  accurately. 

"For  the  present  purpose  it  may  be  sufficient  to  state  two 
brief  propositions : — (1)  The  value  to  be  paid  for  is  the  valu^ 
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to  the  owner  as  it  existed  at  the  date  of  the  taking,  not  the 
value  to  the  taker.  (2)  The  valu-e  to  the  owner  consists 
in  all  advantages  which  the  land  possesses,  present  or  future, 
but  it  is  the  present  value  alone  of  such  advantages  that  falls 
to  be  determined/' 

This  principle  is  followed  in  The  King  v.  Trudel,  49 
S.  C.  R.  p.  511. 

Applying  the  above  principle  to  the  case  at  bar,  it  seems 
to  me  that  the  only  evidence  which  is  of  value  in  d\Jtermining 
the  value  of  the  property  taken  and  injuriously  affected  is 
that  given  on  behalf  of  the  appellant.  The  arbitrators,  in 
their  reasons  for  award,  have  fixed  the  following  values, 
namely:  the  high  lands  on  the  north-east  quarter  of  20, 
$500  an  acre ;  the  high  lands  on  the  south-east  quarter  of  20, 
$300  an  acre;  the  south-east  of  29,  $1,150  an  acre.  I  am 
unable  to  see  how  the  arbitrators  could  have  arrived  at  the 
above  figures  except  by  assuming  that  if  the  lands  were  sub- 
divided they  might  realise  the  above  sums,  but  there  was  no 
evidence  before  them  which  would  justify  them  in  coming 
to  the  conclusion  that  the  above  sums  were  the  values  of  the 
land  to  the  owner  as  it  existed  at  the  date  of  the  taking. 
A  number  of  witnesses  gave  evidence  on  behalf  of  the  ap- 
pellant as  to  the  value,  and  the  highest  valuations  put  upon 
the  land  were  by  the  witness  Caulder.  He  valued  the  south- 
east quarter  of  29  in  the  spring  of  1912  at  $500  an  acre,  the 
south-east  of  20  in  the  fall  of  1912  at  $200  an  acre,  and  the 
north-east  of  20  in  the  fall  of  1912  at  $400  an  acre.  The 
time  at  which  the  valuation  should  be  placed  upon  the  land 
is,  as  to  the  south-east  quarter  of  29,  the  2l8t  May,  1912, 
and  the  east  half  of  20,  on  the  14th  September,  1912.  The 
arbitrators,  in  referring  to  the  evidence  of  Caulder,  state  that 
he  valued  the  south-east  of  29  at  $700  an  acre  in  the  fall  of 
1912.  I  have  looked  carefully  through  the  evidence,  and 
find  that  his  valuation  is  $600  in  the  fall  of  1912,  but  it  is 
$500  in  the  spring  of  1912.  In  my  opinion  the  above  valu- 
ations given  by  Caulder  are  the  ones  which  should  govern 
in  arriving  at  an  estimate  of  the  amount  of  compensation  to 
be  paid.  The  arbitrators  found  as  a  fact  that  certain  por- 
tions of  the  land  had  been  injuriously  affected  as  follows: 
the  high  lands  on  the  north-east  of  20,  10  per  cent;  the  high 
lands  on  the  south-east  of  20,  10  per  cent.;  and  the  south- 
east of  29  as  follows :  Parcel  B.,  14  per  cent. ;  Parcel  C,  7 
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per  cent.;  Parcel  D.,  40  per  cent;  Parcel  A.,  7  per  cent.; 
Parcel  E.,  7  per  cent.;  the  percentage  of  Parcel  P.  is  not 
given,  but  I  shall  refer  to  that  later.  There  was  evidence 
which  would  justify  the  arbitrators  in  coming  to  the  conclu- 
sion that  the  above  parcels  of  land  had  been  damaged  to  the 
extent  to  which  they  found  in  the  award  they  had  been  dam- 
aged, and  under  these  circumstances  I  do  not  think  that  we 
should  disturb  that  finding.  The  principle  which  should 
govern  the  court  seems  to  me  to  have  been  properly  stated  in 
Be  Ketcheson  and  Canadian  Northern  Ontario  Ey.  Co.,  29 
0.  L.  E.  at  p.  347,  where  Hodgins,  J.A.,  states: — 

"  In  other  words,  I  think  that  this  court  is  entitled  and 
bound  to  come  to  its  own  conclusion  upon  all  the  evidence, 
and  is  also  entitled  to  disregard  the  reasoning  of  ihe  arbitra- 
tors if  it  does  not  agree  with  it,  or  to  adopt  it  if  it  so  desires, 
or  to  support  the  award  on  any  ground  suflBcient  in  law, 
whether  or  not  that  ground  is  relived  on  by  the  arbitrators, 
provided  that  the  court  pays  due  regard  to  the  award  and 
findings  and  reviews  them  as  it  would  that  of  a  subordinate 
court.'* 

Allowing  the  respondent  the  percentages  of  damage 
found  by  the  arbitrators  to  have  been  sustained,  and  apply- 
ing those  percentages  to  the  valuations  which,  in  my  opinion, 
the  arbitrators  should  have  found  had  they  followed  the  prin- 
ciple above  stated  in  Cedar  Eapids  v.  Tjacoste,  I  would  allow 
the  following  sums : — 

For  land  taken  for  right  of  way  through  the 
south-east  quarter  of  29,  6.58  acres  at  $500  an 
acre    $  3,290  00 

For  land  taken  for  right  of  way  through  the 
south-east  quarter  of  20,  4.05  acres  at  $200  an 
acre    810  00 

For  land  taken  for  right  of  way  through  the 
north-east  quarter  of  20,  6.37  acres  at  $400  an 
acre    2,548  00 

For  10%  damage  to  the  north-east  quarter 
of  20,  163 .  60  acres  at  $400  an  acre 6,14J4  00 

For  damage  to  the  south-east  quarter  of  20, 
10%  45.06  acres  at  $200  an  acre 910  00 

For  damage  »to  the  south-east  quarter  of  29 : 

Parcel  B.,  27.09  acres,  14%    1,953  00 

Parcel  C,  7.1  acres,  7%  248  50 
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Parcel  D.,  7.4  acres,  40%   1,480  00 

Parcel  A.,  9.1  acres,  7% 318  50 

Parcel  E.,  60.18  at  7%   1,756  30 

In  Parcel  F.  the  percentage  of  damages  is 
not  given  in  the  award,  nor  in  the  reasons  for 
the  award,  but  the  damage  is  evidently  figured 
at  the  land  being  worth  $1,150  an  acre.  As  I 
have  stated  above,  the  land  should  have  been 
valued  at  $500  an  acre,  and,  valuing  it  at  $500 
instead  of  $1,150  an  acre,  the  damage  sustained 
with  respect  to  Parcel  F.  would  be 4,108  30 

$23,566  60 

In  my  opinion,  therefore,  the  amount  allowed  as  compen- 
sation for  the  land  taken  and  for  the  land  injuriously  affected 
should  be  reduced  to  $23,566  60,  which  is  the  sum  I  would 
allow. 

So  far  as  the  arbitrators'  fees  are  concerned,  the  arbitra- 
tors, in  my  opinion,  had  no  right  to  include  them  in  and 
make  them  part  of  the  award.  Their  fees  are  governed  by 
sec.  199  of  the  Railway  Act,  and  in  the  event  of  the  parties 
not  agreeing  upon  the  amount  of  costs,  those  costs  will  have 
to  be  taxed  by  the  judge  as  provided  by  the  Act.  Therefore 
the  portion  of  the  award  which  fixes  the  amount  of  the  arbi- 
trators' fees  and  adds  that  to  the  award  must  be  struck  out. 

So  far  as  the  interest  is  concerned,  the  arbitrators  had  no 
power  to  include  that  in  their  award,  as  the  right  to  interest 
is  statutory.  See  in  He  Ketcheson  end  Canadian  Northern 
Ontario  Ey.  Co.  (ante),  at  p.  349.  The  provisions  as  to 
interest,  therefore,  should  be  struck  out. 

The  respondent  should  pay  the  appellant's  costs  of  this 
appeal. 
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SASKATCHEWAN. 
Haultaik^  C.J.  January  18th,  1916. 

CHAMBERS. 

BOYAL  BANK  OF  CANADA  v.  LEE  AND  QIBAED. 

Creditors'  Relief  Act,  sec.  8  —  Formal  Defects  in  Order  — 
District  Court  Judge  Inadvertently  Signing  as  Local 
Master  —  Order  Improperly  Styled  —  Power  of  Judge 
Making  Order  to  Cure  Defects — Judge  Acting  as  Persona 
Designata — Appeal — fi.  S.  S.  ch.  66,  sec,  6,  as  Amended 
by  Statutes  of  191S,  ch.  67,  sec.  12. 

The  validity  of  an  order  made  by  a  district  court  jadge  under 
sec.  8  of  the  Creditors'  Relief  Act  is  not  affected  'by  the  fact  that 
the  Judge,  through  inadvertence,  signed  the  order  as  local  master 
instead   of  as  judge  of  the  district  court. 

Where  an  order  made  under  sec.  8  of  the  Creditors'  Relief  Act 
is  not  styled  '  In  the  matter  of  The  Creditors*  Relief  Act,'  the 
judge  who  made  the  order  has  power  under  sec.  16  of  the  Act  to 
cure  the  defect  if  it  Is  quite  plain  from  the  nature  of  the  order 
that  it  was  made  under  the  provisions  of  the  said  Act. 

There  is  no  appeal  from  the  order  of  a  judge  acting  as  peraona 
deiignata  under  the  Creditors'  Relief  Act  unless  special  leave  has 
been  given,  by  virtue  of  R.  S.  S.  ch.  55,  sec.  6,  as  amended  by 
statutes  of  1913,  ch.  67,  sec.  12. 

In  Re  Humheraion  and  the  City  of  Edmonton^  14  W.  L.  R. 
492,  referred   to. 

P.  H.  Gordon,  for  appellant. 

P.  E.  MacKenzie,  K.C.,  for  respondent. 

Haultajn,  C.J. : — A  certain  amount  was  paid  into  court 
to  the  credit  of  the  cause  in  the  case  of  J.  E.  Girard,  plain- 
tiff, and  Boucher  and  Toumier,  defendants,  and  Commercial 
Union  Insurance  Co.  et  al.,  garnishees.  Certain'  claims 
upon  this  money  were  made,  and  on  the  6th  of  November, 
1914,  the  Local  Master  at  Sakatoon  adjudicated  upon  these 
claims,  and  by  his  order  of  that  date  ordered  one  of  the 
claims  to  be  paid,  barred  another  claim,  and  ordered  that  the 
balance  of  the  money  in  Court,  after  payment  of  the  claim 
allowed,  should  be  paid  out  to  the  solicitors  of  the  plaintiff 
Girard.  On  the  same  day  the  sheriff  served  a  notice  on  the 
local  registrar  at  Saskatoon  claiming  payment  to  him  of  a 
Bi^cient  amount  of  any  money  in  court  belonging  to  Girard 
to  satisfy  the  execution  of  the  Boyal  Bank,  the  plaintiffs  in 
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the  present  action,  against  the  defendant  Girard.  On  the 
9  th  of  November  an  order  was  made  under  sec.  8  of  thft 
Creditors'  Relief  Act  (B.  S.  S.  ch.  63),  by  which  it  was 
ordered  that  a  sufficient  amount  of  "  the  moneys  standing  in 
court  to  the  credit  of  Joseph  E.  Girard  "  should  be  paid  out 
to  the  sheriff  to  satisfy  the  above-mentioned  execution.  This 
order  was  made  ex  parte.  The  defendant  appealed  from  this 
order  to  a  judge  in  chambers,  and  my  brother  Brown  dis- 
missed the  appeal  on  the  ground  that  as  the  order  was  made 
ex  parte  an  application  should  have  been  made  to  the  judge 
who  granted  the  order  for  a  re-hearing.  The  order  of  the 
9th  of  Xovember  was  not  styled,  "  In  the  matter  of  the 
Creditors*  Relief  Act,''  and  underneath  the  signature  of  the 
judge  the  initials  "  L.M."  appear.  The  plaintiffs  served 
notice  of  motion  to  rectify  this  order  by  adding  to  the  title 
the  words  "  In  the  matter  of  the  Creditors'  Belief  Act,"  and 
by  striking  out  the  words  "  Tjocal  Master  "  and  substituting 
"  District  Court  Judge."  On  the  hearing  of  this  application 
similar  objections  were  taken  on  behalf  of  the  defendant 
Girard  to  tlie  granting  of  the  order  as  were  taken  on  the 
appeal  which  was  heard  by  my  brother  Brown.  The  learned 
district  court  judge,  however,  by  order  of  the  3rd  December, 
rectified  the  order  as  requested.  The  defendant  Girard  now 
appeals  from  that  order. 

I  do  not  think  that  the  initials  "  LjM."  in  the  order  of 
the  9th  November  made  any  material  difference.  The  ap- 
plication was  clearly  made  under  sec.  8  of  the  Creditors' 
Relief  Act,  and  the  fact  that  the  learned  district  court  judge 
signed  the  order  over  the  initials  "  L.M."  instead  of  "  J.D.C."" 
evidently  through  inadvertence,  should  not,  in -my  opinion, 
effect  the  validity  of  the  order.  The  order  was  made  by  the 
proper  person,  and  the  initials  may  be  treated  as  surplus- 
age. 

These  proceedings  should  undoubtedly  have  teen  styled, 
"  In  the  matter  of  the  Creditors'  Relief  Act,"  but  it  is  quite 
plain  from  the  nature  of  the  order  that  it  was  made  under  the 
provisions  of  that  Act,  and  I  think  that  the  judge  had  ample 
power,  under  sec.  16  of  the  Act,  to  cure  irregularities  and 
defects.  The  position  created  by  the  two  orders  of  the  6th 
and  9th  of  November  is  somewhat  peculiar.  On  the  6th 
November  Judge  McLorg,  as  Local  Master,  orderied  the  bal- 
ance of  the  money  in  court  in  the  cause  of  Girard  v.  Boucher 
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et  al.  to  be  paid  out  to  Girard's  solicitors.  On  the  9th  No- 
vember, while  this  order  was  still  in  full  force,  as  persona 
designata  under  the  Creditors'  Relief  Act  he  ordered  the 
same  money,  or  part  of  it,  to  be  paid  out  to  the  sheriff  to 
satisfy  the  execution  in  the  present  action.  His  power  to  do 
this  is  at  least  open  to  question.  It  might  also,  in  my 
opinion,  be  argued  that  on  the  9th  of  November  there  was  no 
money  in  court  "  to  the  credit  of  Joseph  E.*  Girard,"  in  view 
of  the  fact  that  under  the  order  of  the  6th  November  any 
money  that  might  have  belonged  to  Girard  had  been  ordered 
to  be  paid  out  to  his  solicitors.  These  questions  unfortun- 
ately, I  think,  cannot  be  dealt  with  here.  Section  6  of  an 
Act  respecting  Judges'  Orders  in  Matters  not  in  Court  (R. 
S.  S.  ch.  55),  as  amended  by  sec.  12  of  ch.  67  of  the  statutes 
of  1913,  provides  that  "there  shall  be  no  appeal  from  the 
order  of  a  judge  made  by  him  as  persona  designata  unless 
an  appeal  is  expressly  authorised  by  the  Act  giving  the  juris- 
diction, or  unless  special  leave  is  granted  by  the  said  judge, 
or  where  such  judge  is  a  judge  of  a  district  court,  "  by  a 
judge  of  the  Supreme  Court."  An  appeal  is  not  authorised 
by  the  Creditors'  Relief  Act,  and  special  leave  to  appeal  has 
not  been  granted.  See  In  re  Humberston  and  City  of  Ed- 
monton, 14  W.  L.  R.  492.  The  notice  of  appeal  ignores  the 
fact  that  the  order  appealed  from  was  made  by  the  District 
Court  Judge  "  in  the  matter  of  the  Creditors'  Relief  Act." 
The  notice  of  motion  to  rectify  the  order  of  the  9th  Novem- 
ber expressly  state<l  that  the  application  would  be  made  to 
"the  District  Court  Judge  as  persona  designata  under  the 
Creditors'  Relief  Act,"  and  the  order  was"  made  bv  him  in 
that  capacity.  I  was  not  asked,  and  I  do  not  think  I  could 
have  been  asked,  to  grant  the  special  leave  to  appeal  ex  post 
facto,  in  view  of  the  position  taken  by  the  defendant. 

Both  the  appeal  and  cross-appeal  must  therefore  be  dis- 
missed, but  without  costs. 

Appeal  and  cross-appeal  dismissed. 
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SASKATCHEWAN. 

ElWOOD^  J.  DSOBKBER  24th,  1914. 

CHAMBBB8. 

LUMBER    MANUFACTURERS'    YARDS,    LTD.     v. 
MOOSE  JAW  FLOUR  MILLS,  LTD.  et  al. 

Practice — Discovery — Production  of  Documents — Rule  27i 
— Parties — Joinder — Mortgage  Action — Prior  Mortgage 
— When  Prior  Mortgagee  to  Be  Joined  as  Defendant — 
Affidavit  of  Documents — Not  Conclusive  Against  Depon- 
gfit — Place  of  Production — By  Whom  Determined. 

In  an  action  brought  for  payment  of  a  Dfortga^re  there  moat 
be  an  offer  to  redeem,  either  expressly  or  impliedly,  in  the  pleadings 
in  order  to  justify  the  joining  of  a  prior  mortgagee  as  a  party  to 
the  action. 

Gordon  v.  HorsfaH,  13  E.  R.  542;  Hughe*  v.  Cook,  34  Bear. 
407;  Jeffreys  v.  Dickson,  1j.  R.  1  Ch.  183;  Rogers  v.  Lewis,  12 
Grant  257:   referred  to. 

Elmer  v.  Creasy,  L.  R.  9  Oh.  60 ;  Wickendon  v.  Rayson,  6  DeG, 
McN.  &  O.  210:  distinguished. 

Under  Rule  274  production  should  not  be  ordered  by  a  defend- 
ant who  alleges  in  the  pleadings  that  he  is  not  a  proper  party  to 
the  action  until  the  determination  of  that  question. 

The  affidavit  of  documents  is  conclusive  against  the  party  seek- 
ing discovery,  but  not  against  the  deponent;  the  latter  is  not  re- 
stricted to  the  grounds  set  forth  in-  the  affidavit  when  resisting 
discovery. 

A  local  master  has  power  to  order  production  of  documents  at 
a  place  outside  the  jurisdiction  of  the  court  since  the  determination 
of  the  place  for  production  is  within  the  discretion  of  the  judge  of 
first  instance,  and  that  discretion  should  not  be  interfered  with. 

Bustros  V.  Bvstros,  30  W.  R.  374.  followed. 

H.  J.  Schull,  for  plain tiflf. 

G.  E.  Taylor,  K.C.,  for  defendant,  Webster. 

Elwood,  J.: — This  is  an  appeal  from  an  order  of  the 
Local  Master  at  Moose  Jaw  ordering  the  defendant  Webster 
to  produce  at  Montreal,  in  the  province  of  Quebec,  for  the 
plaintiiFs  inspection,  a  certain  promissory  note  endorsed  to 
the  defendant  Webster  and  the  debentures  of  the  defendant 
the  Moose  Jaw  Flour  Mills  Co.  Ltd.,  to  the  amount  of 
$250,000,  and  directing  that  the  defendant  should  undertake 
to  pay  any  additional  costs  which  the  judge  at  the  hearing 
of  the  action  might  hold  to  have  been  reasonably  incurred  by 
reason  of  the  production  of  the  above  at  Montreal  instead  of 
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at  Moose  Jaw^  and  ordering  the  defendant  to  pay  the  plain- ^ 
tiff's  costs  of  the  application  in  any  event  of  the  action,  on 
the  following  grounds,  namely:  that  the  said  Local  Master 
had  no  power  to  order  production  of  the  said  documents  at  a 
point  outside  the  jurisdiction  of  the  court  or  to  order  the 
same  to  be  brought  from  a  point  outside  the  jurisdiction  of 
the  court  into  the  jurisdiction  of  this  court,  or  to  impose  on 
the  defendant  any  terms  or  conditions  whatever*;  and  upon 
the  further  ground  that  the  said  Webster  is  not  a  proper 
party  to  the  plaintiff^s  action,  it  having  been  alleged  by  the 
defendant  in  the  pleadings  that  he  is  not  a  proper  party 
thereto,  and  that  until  the  said  issue  be  determined  in  favour 
of  the  plaintiffs  the  plaintiffs  are  not  entitled  to  require  pro- 
duction for  inspection  of  the  documents  frofii  this  defendant. 

This  action  was  brought  by  the  plaintiffs  for  payment  of 
a  mortgage  made  by  the  defendant,  the  Moose  Jaw  Flour 
Mills,  Ltd.,  in  favour  of , the  plaintiff,  and,  inter  alia,  the 
statement  of  claim  states  as  follows: — 

"8.  That  the  defendant  Prudential  Trust  Company  is 
the  holder  of  a  mortgage  upon  said  premises  for  $250,000, 
dated  the  2nd  day  of  June,  1913,  and  registered  in  the  Land 
Titles  Office  for  the  Moose  Jaw  Land  Begistration  district 
on  the  4th  day  of  July,  1913,  at  3.50  o'clock  in  the  aftemooa 
of  said  day,  as  No.  V.  937 ;  that  said  mortgage  was  executed 
for  the  purpose  of  securing  the  payment  of  certain  deben- 
tures intended  to  be  issued  by  the  said  defendant,  Moose 
Jaw  Flour  Mills,  Limited,  aggregating  in  amount  the  said 
sum  of  $250,000 ;  that  the  defendant,  Prudential  Trust  Com- 
pany is  made  a  party  to  this  action  not  only  on  behalf  of 
itself,  but  as  trustee  for  all  persons  who  may  thereafter  have 
become  holders  of  said  bonds. 

"  13.  That  the  defendant  Lome  C.  Webster  claims  to  be 
the  holder  of  certain  of  the  bonds  for  which  said  mortgage 
in  favour  of  the  Prudential  Trust  Company  was  executed  as 
security  and  the  said  defendant  Lome  C.  Webster  is  made 
a  party  hereto  for  the  purpose  of  determining  his  rights 
under  said  mortgage  held  by  the  Pmdential  Trust  Company 
by  virtue  of  said  bonds. 

"16.  That  the  plaintiff  is  informed  and  believes  and 
states  the  fact  to  be  that  said  bonds  of  the  Moose  Jaw  Flour 
Mills,  Limited,  aggregating  in  amount  $260,000  were  de- 
li^red  to  the  defendant  Lome  C.  Webster  as  collateral  secui^- 
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iiy  for  certain  advances  made  by  the  defendant  Lome  C. 
Webster,  the  exact  amount  of  which  said  advances  is  unknown 
to  the  plaintiff;  that  the  defendant  Moose  Jaw  Flour  Mills, 
Limited,  have  been  endeavouring  and  are  now  endeavouring 
to  dispose  of  the  entire  issue  of  said  'bonds  at  a  sum  consider- 
jably  below  par  and  there  is  grave  danger  of  said  bonds  being 
disposed  of  at  a  price  considerably  below  par,  and  a  charge 
thereby  made  operative  upon  said  premises  vastly  in  excess 
of  that  now  existing  and  in  an  amount  in  excess  of  the  value 
of  said  premises  unless  the  said  defendant  Moose  Jaw  Flour 
Mills,  Limited,  be  restrained  by  order  of  this  court  from  in 
any  manner  disposing  of  said  bonds;  that  the  defendant 
Moose  Jaw  Flour  Mills,  Limited,  are  now  insolvent  and  are 
wholly  unable  to*  meet  their  obligations  and  if  the  said  bonds 
are  disposed  of  and  placed  in  the  hands  of  purchasers  thereof,- 
the  security  of  the  plaintiff  will  be  greatly  diminished  and 
rendered  valueless  by  reason  of  the  fact  that  the  said  mort- 
gage held  by  the  Prudential  Trust  Company  vrill  become  a 
subsisting  charge  upon  said  premises  for  $250,000  prior  to 
that  of  the  plaintiff/' 

In  the  prayer  for  relief  the  plaintiff  claims : — 

(a)  Judgment  against  the  defendant  the  Moose  Jaw 
Flour  Mills,  Ltd.,  for  the  amount  of  its  mortgage; 

(b)  A  declaration  that  the  said  sum  constitutes  a  valid 
lien  upon  the  mortgaged  premises; 

(c)  That  accounts  be  taken  for  the  purpose  of  determin- 
ing the  amounts,  if  any,  due  to  the  defendant  Lome  C.  Web- 
ster under  the  bonds  claimed  to  be  held  by  him; 

(d)  An  order  for  payment  into  court  by  the  defendant 
the  Moose  Jaw  Flour  Mills,  Ltd.,  of  the  amount  due  to  the 
plaintiff. 

(e)  In  default  of  such  payment,  an  order  for  the  sale 
of  the  mortgaged  premises  and  the  proceeds  of  the  sale  to  be 
applied,  after  payment  of  the  costs  incurred  thereby  and  the 
costs  of  this  action,  in  payment  of  the  plaintiff's  claim; 

(f)  That  the  balance,  if  any,  be  paid  into  court  to  abide 
the  further  order  of  the  court. 

(g)  An  injunction  restraining  the  Moose  Jaw  Flour 
.Mills,  Ltd.,  its  officers,  agents,  etc.,  from  making  any  fur- 
ther disposition  of  the  above  bonds,  and  for  an  order  of  can- 
cellation of  all  of  the  said  bonds  not  theretofore  issued  and 
disposed  of. 
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In  view  of  the  conclusion  that  I  have  come  to^  it  is  not 
necessary  that  I  should  express  any  opinion  as  to  some  of  the 
objections  raised  on  behalf  of  the  defendant  Webster. 

In  the  case  of  Whyte  v.  Ahrens,  50  L.  T.  R  344,  at  346, 
I  find  the  following: — 

"  In  some  cases  it  may  be  perfectly  right  when  there  is  a 
plea  which,  if  sustained,  would  prevent  the  necessity  of  dis- 
covery, or  which  would  then  be  a  bar  to  the  right  to  the 
discovery,  that  that  should  be  settled  first/' 

Kule  274  of  our  Rules  of  Court  provides  as  follows : — 
"  If  the  party  from  whom  discovery  of  any  kind  or  in- 
spection is  sought  objects  to  the  same,  or  any  part  thereof, 
the  court  or  a  judge  may,  if  satisfied  that  the  right  to  the 
discovery  or  inspection  sought  depends  on  the  determination 
of  any  issue  or  question  in  dispute  in  the  cause  or  matter,  or 
that  for  any  other  reason  it  is  desirable  that  any  issue  or 
question  in  dispute  in  the  cause  or  matter  should  be  deter- 
mined before  deciding  upon  the  right  to  the  discovery  or  in- 
spection, order  that  such  issue  or  question  be  determined 
first,  and  reserve  the  question  as  to  the  discovery  or  inspec-. 
tion." 

The  defendant  Webster  contends  that  he  is  not  a  proper 
party  to  this  action,  and  that,  not  being  a  proper  party, 
he  cannot  be  compelled  to  produce  the  documents  in 
question  for  inspection.  A  number  of  cases  were  cited 
to  me  as  holding  that  in  an  action  of  this  kind  the 
defendant  Webster  is  not  a  proper  party.  It  will  be 
noticed  that  the  defendant  Webster  is  not  a  mortgagee, 
and  he  can  only  be  joined  as  a  party,  I  apprehend, 
because  the  plaintiff  is  of  opinion  that  as  the  holder  of 
the  bonds  he  is  interested  in  the  mortgage  held  by  the  Pru- 
dential Trust  Company  as  security  for  the  bonds,  and  it  will 
be  perceived  that  that  mortgage  is  a  charge  on  the  property 
prior  to  the  mortgage  to  the  plaintiff.  The  law,  in  my 
opinion,  seems  to  be  well  established  that  where  the  validity 
,  of  the  prior  mortgage  is  not  attacked,  there  must  be  an  offer 
to  redeem  either  expressly  or  impliedly  in  the  pleadings  in 
order  to  justify  the  joining  of  the  prior  mortgagee  as  a  party 
to  the  action.  See  Gordon  v.  Horsfall,  13  E.  R.  542 ;  Hughes 
▼.  Cook,  34  Beav.  407 ;  Jeffreys  v.  Dickson,  L.  R.  1  Ch.  A. 
183;  Rogers  v.  Lewis,  12  Grant  257.;  Fisher  on  Mortgages, 
Can.  ed.,  pars.  1377  &  1378.     The  cases  of '  Elmer  v.  Creasy, 
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L.  B.  9  Ch.  A.  69,  and  Wickenden  v.  Bayson,  6  DeG.  McN.  & 
0.  210  were  cited  on  behalf  of  the  plaintiff  as  anthoritj  for 
the  proposition  that  a  prior  mortgagee  was  a  proper  parfy 
to  the  action.  The  former  case,  however,  was  a  redemption 
suit,  and  the  latter  was  an  administration  suit  which  inter 
alia  asked  for  directions  to  redeem  the  prior  mortgage,  so 
that  those  cases  are  quite  distinguishable  from  the  present 
I  am  therefore  of  the  opinion  that  this  defendant  was  not  a 
proper  party  to  the  action.  There  was  no  question  raised  by 
the  pleadings  as  to  the  validity  of  the  documents  production 
of  which  is  sought,  but  merely  a  request  for  an  account  to  be 
taken  of  the  amoimt  due.  It  seems  to  me,  therefore,  that 
under  Bule  274  above  referred  to  no  production  should  have 
been  ordered  until  the  question  of  whether  or  not  the  defend- 
ant was  a  proper  party  to  the  action  had  been  determined. 

The  plaintiff's  counsel  objected  that  as  the  affidavit  of 
documents  did  not  raise  the  objection  which  is  taken  here, 
discovery  could  only  be  resisted  on  grounds  contained  in  the 
affidavit  of  documents.  I  cannot  find  any  authority  for  thi^t 
proposition.  I  can  find  authority  for  the  proposition  that 
the  affidavit  of  documents  is  conclusive  as  against  the  party 
seeking  discovery,  but  I  cannot' find  any  authority  for  the 
proposition  that  it  is  conclusive  as  against  the  party  making 
the  affidavit,  but  that  the  party  resisting  discovery  is  restric- 
ted to  the  grounds  set  forth  in  the  affidavit  when  an  applica- 
tion is  made  to  force  him  to  produce.  The  fact  that  sufficient 
grounds  are  not  stated  in  the  affidavit  might,  however,  te  a 
question  to  be  considered  when  dealing  with  the  question  of 
costs.  The  defendant's  counsel  asked  me  to  turn  this  appli- 
cation into  a  motion  for  judgment  under  Bule  442.  Counsel 
for  the  plaintiff,  however,  stated  that  if  an  order  were  made 
striking  out  the  defendant  Webster  he  would  apply  to  amend 
by  offering  to  redeem.  I  think,  in  view  of  this,  that  I  shall 
not  deal  with  the  application  to  order  judgment  on  the  plead- 
ings as  they  are  at  present,  but  leave  it  to  either  party  to 
make  a  substantive  application,  either  to  set  down  for 
hearing  the  question  of  whether  or  not  there  is  a  cause  of 
action  against  the  defendant,  or  to  apply  to  amend  the  claim 
by  offering  to  redeem. 

There  was  a  cross-appeal  on  behalf  of  the  plaintiff  claim- 
ing to  be  entitled  to  production  of  the  documents  in  Moose 
Jaw  rather  than  in  Montreal.    In  view  of  the  conclusion  I 
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have  come  to,  it  will  be  unnecessaiy  for  me  to  deal  with  the 
cross-appeal,  but  Z  may  say  that  I  think  the  Local  Master 
was  quite  correct  in  ordering  the  production  of  the  docu- 
ments in  Montreal,  and  in  the  case  of  Bustrds  v.  Bustrds,  30 
W.  R.  374,  it  was  held  that  the  place  at  which  documents 
should  be  produced  was  a  matter  purely  within  the  discretion 
of  the  judge  of  the  first  instance,  and  that  the  Court  of  Ap- 
peal ought  not  to  interfere  with  this  discretion.  Therefore 
in  no  event  would  I  have  interfered  with  the  discretion  of 
the  Local  Master  in  ordering  the  production -at  Montreal 
instead  of  at  Moose  Jaw.  I  think,  however,  that  he  erred  in 
making  any  order  as  to  the  costs  of  production  in  Montreal 
rather  than  at  Moose  Jaw.  However,  it  is  not  necessary  that 
I  should  express  any  decided  opinion  upon  that  point. 

The  result  will  be  that  the  appeal  will  be  allowed  and  the 
application  to  the  Local  Master  to  compel  production  of  the 
documents  mentioned  therein  dismissed,  the  defendant  Web- 
ster to  have  in  any  event  of  the  action  his  costs  of  that  ap- 
plication and  of  this  appeal.  In  the  event  of  the  plaintiff 
amending  its  statement  of  claim  and  offering  to  redeem  the 
result  of  this  appeal  will  of  course  be  no  tar  to  the  plaintiff's 
right  to  make  a  fresh  application  if  it  is  necessary. 

Appeal  aJlov^d, 


SASKATCHEWAN. 

Haultain,  C.J.  January  27th,  1915. 

TRIAL. 

WHITE  V.  DUNNING  AND  BROWN. 

Criminal  Law — Warrant  in  First  Instance — Justice  Need  Not 
Hear  Witnesses  for  Complainant  Before  Issuing — Sec 
665  of  Criminal  Code,  as  amended  by  8-9  Edw,  VII.,  ch, 
9 — Exercise  of  Discretion  by  Justice — When  Not  to  be 
Interfered  with. 

Sec.  659  of  the  Criminal  Code,  as  amended  by  8-9  Edw.  VII. 
ch.  9»  does  not  require  a  justice  of  the  peace  to  hear  the  witnesses 
for  the  complainant  before  issuing  a  warrant  of  arrest,  but  only 
proTides  that  if  any  witnesses  are  produced  their  evidence  must  be 
given  upon  oath  and   taken  down  in  writing. 

The  mere  fact  that  a  summons  might  have  been  issued  or 
would  have  been  sufficient  in  the  opinion  of  a  judge  is  no  ground 
for   interfering   with    the   discretion    exercised   by   a  justice   of   the 
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peace  under  sec.  656  of  the  Code,  as  amended,  in  iaauing  a  warrant 
00  ]ong  as  there  were  some  facts  npon  which  that  discretion  might 
reasonably  hare  been  exercised. 

J.  P,  Frame,  K.C,  for  plaintiflE. 

P.  C.  MacKenzie,  K.C,  for  defendants.         ^ 

Haultain,  OJ.: — This  case,  so  far  as  it  concerns  the 
defendant  Brown,  turns  altogether,  in  my  opinion,  on  the 
construction  of  sec.  655  of  the  Criminal  Code,  as  amended 
by  the  Criminal  Code  Amendment  Act,  1909,  8-9  Edw.  VII., 
ch.  9. 

The  facts  are  as  follows :  The  plaintifPs  son,  a  boy  about 
foui;  years  old,  had  been  assaulted  by  a  young  boy,  the  son 
of  the  defendant  Dunning.  The  plaintiff  followed  the  Ihm- 
ning  boy  and  caught  him  and  assaulted  him  somewhat 
severely  by  slapping  and  kicking.  The  defendant  Dunning 
was  informed  by  some  unknown  person  over  the  telephone 
and  in  the  course  of  his  inquiry  was  informed  by  one  Alder- 
son,  an  alleged  eyewitness  of  the  assault^  that  the  assault 
was  committed  by  a  Mrs.  Annie  White,  who  lived  in  a  house 
near  by.  The  boy  also  told  him  that  he  had  been  beaten  by 
a  womau  called  White. 

Dunning  then  took  the  boy  to  the  house  of  the  defendant 
Brown,  who  is  a  justice  of  the  peace  and  police  magistrate 
for  the  City  of  Saskatoon  and  laid  an  information  for 
common  assault  against  "Mrs.  Annie  White."  According 
to  the  evidence  of  both  defendants,  Dunning  explained  the 
circumstances  to  Brown,  told  him/  that  he  had  not  seen  the 
assault  himself,  but  he  was  informed  that  it  was  committed 
by  a  woman  called  Mrs.  Annie  White.  The  defendant 
Brown  says  that  Dunning  did  not  ask  for  the  issue  of  a 
warrant,  but  that  he  issued  the  warrant  himself,  thinking 
it  to  be  his  duty  particularly  owing  tc>  tlie  age  of  the  child 
and  thel  nature  of  the  injury. 

A  warrant  was  issued  and  given  to  Dunning,  who  handed 
it  to  Sergeaint  Devereux,  of  the  Saskatoon  Police,  for  execu- 
tion. The  plaintiff  was  arrested  on  this  warrant,  and,  on 
being  charged  the  next  morning  before  the  defendant  Brown, 
as  police  magistrate,  pleaded  guilty  to  the  charge  of  common 
assault  and  was  fined  $10  and  costs  and  bound  over  to  keep 
the  peace  for  twelve  months. 

It  is  contended  on  behalf  of  the  plaintiff  ^  that  the  war- 
rant of  arrest  was  illegal  and  void  because  the  justice  of  the 
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peace  did  not  hear  and  consider  any  allegations  of  any  of 
the  complainant's  witnesses  or  of  the  complainant."  Section 
655,  as  amended,  does  not  require  witnesses  to  be  produced, 
but  only  provides  that  if  any  witnesses  are  produced,  their 
evidence  must  be  given  upon  oath  and  taken  down  in  writing. 
The  evidence  shews  that  the  justice  of  the  peace  did  hear 
the  allegations  of  the  complainant  Dunning  and  saw  the 
boy  who  had  been  assaulted,  took  into  consideration  his  age 
and  the  nature  of  the  injuries  inflicted,  and  then  considered 
it  to  be  'his  duty  to  issue  a  warrant.  In  issuing  tiie  warrant 
under  these  circumstances,  he  was,  in  my  opinion,  exercising 
his  discretion  given  to  him  by  the  section  above  mentioned, 
and  I  do  not  think  that  the  facts  of  the  case  warrant  a 
finding  that  that  discretion  was  not  properly  exercised.  The 
mere  fact  that,  in  my  opinion,  a  summons  might  have  been 
or  would  have  been  suflScient  in  this  case  would  not  be  a 
ground  for  interference.  The  facts  that  would  move  one 
man  in  one  direction  might  quite  reasonably  move  another 
in  another  direction.  So  long  as  theie  are  some  facts  upon 
which  the  action  in  question  might  not  unreasonably  be 
taken,  the  discretion  exercised  should  not  be  questioned. 

I  should  like  to  make  some  comment  on  the  form  of  the 
information  taken  in  this  case.  Both  defendants  testify  that 
at  the  time  the  information  was  taken,  it  was  distinctly 
sta^d  and  understood  that  Dunning  had  no  personal  know- 
ledge of  the  circumstances.  Yet  he  takes  and  is  allowed  to 
take  a  positive  oath  that  the  offence  was  committed,  and 
Mr.  Brown,  the  police  magistrate,  made  the  somewhat 
startling  statement  that  he  would  always  take  an  informa- 
tion in  that  form  from  a  "reputable;  man,''  although  he 
knew  that  the  informant  could  only  swear  to  information  and 
belief.  This,  in  my  opinion,  is  a  most  reprehensible  practice 
and  should  not  be  continued.  Section  654  of  the  Criminal 
Code  provides  that  "  Any  one  who,  upon  reasonable  or 
probable  grounds  believes  that  any  person  has  committed  an 
indictable  offence  may  make  a  complaint  or  lay  an  informa- 
tion in  writing  under  oath."  If  the  reasonable  or  probable 
grounds  for  believing  that  an  offence  has  been  committed 
are  anything  less  than  the  actual  knowledge  of  an  eyewitness, 
the  information  should  be  worded  accordingly.  At  least,  the 
same  care  should  be  taken  in  this  matter  as  is  taken  every 
day  in  the  preparation  of  affidavi'ts  in  civil  ections. 
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In  yiew  of  the  foregoing,  it  will  not  be  neceBsary  for  me 
to  consider  a  number  of  other  questions  which  have  been 
raised  by  counsel  on  both  sides  in  this  case. 

The  action  against  both  defendants  is  dismissed  witii 
costs.  Even  if  I  found  against  the  defendant  Brown  on  the 
point  which  has  been  discussed,  I  should  still  hold  that  there 
was  no  action  against  the  defendant  Dunning.  He  was  not 
responsible  for  the  issue  or  execution  of  a  warrant  which  on 
the  face  of  it  was  issued  by  a  justice  of  the  peace  having  full 
jurisdiction  in  the  matter. 

Action  dismissed. 


SASKATCHEWAH. 

Januaby  9th,  1915. 
supreme  court  en  banc. 

NATIONAL  TRUST  CO.  LTD.  v.  NADON. 

Principal  and  Agent — Purchaser  Appointing  Agent  to  Sign 
Agreement  to  Purchase  Land — Agreement  Not  Required 
to  he  Under  Seal — Appointment  of  Agent 

Where  an  aj?ent  is  authorized  to  sign  an  agreement  which  does 
not  need  to  be  under  seal,  the  appointment  of  the  agent  need  not  be 
under  seal  or  even  in  writing. 

Bulk  Sales  Act  —  Waiver  of  Compliance  With  —  Right  of 
Official  Assignee  to  Sue  Before  Assignment  —  Sale  of 
Hotel  Business — Amendment — Addition  of  Assignor  as 
Party  Plaintiff. 

A  purchaser  of  a  hotel  business  cannot  raise  the  question  of 
non-compliance  with  the  Bulk  Sales  Act  after  he  has  obtained  a 
transfer  to  the  property,  registered  the  transfer,  executed  a  mort- 
gage and  promissory  notes  in  accordance  with  the  agreement  of  sale, 
entered  into  possession  of  the  property,  made  very  material  alter- 
ations in  the  building,  taken  a  transfer  of  the  license,  and  thereafter 
continued  to  occupy  the  property. 

The  Bulk  Sales  Act  does  not  give  the  official  assignee  there- 
under the  right  to  sue  for  money  or  property  before  it  has  been 
transferred  or  assigned  to  him,  but  where  it  appeared  from  the 
pleadings  that  the  action  was  in  reality  brought  on  behalf  of  the 
assignor  in  the  name  of  the  assignee,  leave  to  amend  by  adding  the 
name  of  the  assitmor  as  a  party  plaintiff  was  granted. 

Huffhea  v.  The  Pump  House  Hotel  Co.  Ltd.,  [19021  2  K.  B. 
485.   referred   to. 
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The  appeal   was  heard  by   Haultain,   C.J.,   IiAMOirr, 
Bbown,  and  Elwood,  JJ. 

E.  B.  Edwards,  K.C.,  for  defendant,  appellant. 
W.  M.  Martin,  for  plaintiff,  respondent. 

The  judgment  of  the  Court  was  delivered  by 
Elwood,  J.: — The  agreement  under  which  this  cause  of 
action  arises  was  one  entered  into  between  the  St.  Begia 
Hotel  Co.  Ltd^  as  vendor,  and  Joseph  Paquette,  as  purchaser, 
but  was  executed  by  the  St.  Begis,  Limited,  as  vendor,  and 
the  evidence  shews  that  the  correct  name  of  the  vendor  is  the 
St.  Begis,  Limited.  At  meetings  of  the  directors  and  share- 
holders of  the  St.  Begis,  Limited,  the  sale  was  ratified.  The 
evidence  also  shews  that  in  signing  the  above  agreement  the 
said  Joseph  Paquette  was  acting  for  and  on  the  authority  of 
the  defendant.  The  transfer  of  the  land  covered  by  the 
agreement  was  made  to  the  defendant, .  the  liquor  license 
for  the  hotel  situated  on  the  said  land  was^  assigned  to  the  de- 
fendant, the  defendant  executed  a  mortgage  and  signed  pro- 
missoiy  notes  given  to  secure  the  purchase-price  of  the  pro- 
perty covered  by  the  agreement,  and  the  defendant  entered 
into  possession  of  the  property  covered  by  the  agreement  and 
thereafter  continued  to  treat  the  same  as  his  own.  There 
can  be  no  doubt,  from  all  of  the  evidence,  that  Paquette,  in 
signing  the  agreement,  did  so  as  agent  for  the  defendant, 
and  that  the  intention  was  that  the  agreement  was  to  be  the 
agreement  of  the  defendant.  The  agreement  was  one  which 
did  not  require  to  be  under  seal,  and  in  such  case  the  appoint- 
ment of  Paquette  did  not  require  to  be  under  seal,  or  in  fa?t 
in  writing,  and  in  my  opinion  the  defendant  can  be  sued 
under  the  agreement.  See  Halsbury,  vol.  1,  par.  339;.  Hun- 
ter V.  Parker,  7  M.  &  W.  324,  at  344 ;  Halsbury,  vol.  1,  par. 
439  &  440.  The  agreement  above  referred  to  inter  alia  pro- 
vides as  follows : — 

"The  vendor  agrees  to  furnish  the  purchaser  with  all 
declarations  required  under  the  Bulk  Sales  Act  of  the  pro- 
vince of  Saskatchewan  not  later  than  the  27th  day  of  August, 
1913,  and  further  to  satisfy  the  purchaser  that  all  the  re- 
quirements of  the  Bulk  Sales  Act  have  been  fully  complied 
with,  and  that  all  mortgagees  or  other  parties  having  en- 
cumbrances or  claims  against  the  property  hereby  sold  are 
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provided  for  and  haye  been  satisfied  to  the  extent  that  the 
sale  hereby  agreed  upon  cannot  be  annulled." 

It  was  contended  that  the  St.  Begis,  Limited,  had  not 
satisfied  the  purchaser  that  all  the  requirements  of  the  Bulk 
Sales  Act  had  been  fully  complied  with.  The  property  agreed 
to  be  sold  by  the  agreement  was  lot  6  in  block  F.  in  a  sub- 
division of  Prince  Albert,  together  with  the  buildings  erected 
thereon  and  all  furniture,  furnishings  and  fittings  then  in  or 
used  in  connection  with  the  hotel  erected  on  the  said  ground, 
and  the  license  for  the  hotel,  and  the  goodwill  of  the  said 
hotel,  and  all  the  interest  of  the  vendor  in  a  party-wall  agree- 
ment; and  the  purchaser  further  agreed  to  take  over  the 
stock  of  wines,  liquors,  etc.,  and  supplies  then  in  the  hotel 
at  invoice  price.  The  money  which  is  now  being  sued  for  does 
not  cover  any  portion  of  the  said  stock  of  wines,  liquors  or 
supplies,  and  no  question  arises  with  respect  to  them.    The 
Bulk  Sales  Act  sets  forth  what  would  be  covered  by  that  Act, 
and  in  my  opinion  none  of  the  property  sold,  with  the  excep- 
tion of  the  liquor  license,  would  be  covered  by  the  Act,  and 
therefore,  with  the  exception  of  the  money  to  be  received  for 
the  transfer  of  the  liquor  license,  it  would  be  unnecessary  to 
furnish  the  purchaser  with  any  evidence  that  the  Bulk  Sales 
Act  had  been  complied  with.     The  price  that  was  to  be  paid 
for  the  transfer  of  the  liquor  license  was  unascertained,  but 
in  any  event  the  price,  !•  apprehend,  would  not  be  more  than 
the  sum  which  would  represent  the  proportionate  cost  of  ob- 
taining a  license  for  the  unexpired  portion  of  the  then  cur- 
rent term  of  the  license.     This  amount  would  be  very  much 
less  than  the  portion  of  the  purchase-price  which  had  been 
transferred  to  the  plaintiff  by  the  above  mortgage  and  notes. 
The  evidence  shewed  that  the  defendant  had  been  furnished 
with  the  declaratiT)n  required  by  the  Bulk  Sales  Act,  and  that 
on  the  8th  September,  1913,  60  per  cent,  of  the  creditors  of 
the  St.  Regis,  Limited,  executed  a  consent  to  the  sale  of  the 
property.     Objection,  however,  was  made  that  that  consent 
was  not  to  a  sale  in  the  exact  terms  of  the  agreement  of  sale; 
that  the  agreement  of  sale  provided  for  payment  of  one  or 
two  accounts  in  full,  and  that  the  consent  did  not  specify 
that  these  accounts  were  to  be  paid  in  full.    I  do  not,  how- 
ever, entirely  agree  that  that  is  the  effect  of  the  consent ;  but 
whether  it  is  or  not,  the  sum  which  would  be  required  to  pay 
these  particular  claims  in  full  would  still  leave  in  the  hands 
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of  the  plaintiff  a  sum  much  in  ezcesa  of  the  money  which 
would  be  payable  under  the  Bulk  Sales  Act;  and  in  fact  the 
agreement  provided  that  the  sums  which  were  to  be  applied 
in  payment  in  full  of  the  aibove  creditors  were  to  be  retained 
out  of  the  purchase-price  by  the  purchaser,  and  the  mortgage 
and  promissory  notes  above  referred  to  were  in  addition  to 
the  sums  which  were  retained  to  pay  these  other  creditors  in 
full.  It  seems  to  me,  also,  tiiat  the  defendant  cannot  now 
raise  the  question  of  non-compliance  with  the  Bulk  Sales 
Act.  He  obtained  a  transfer  to  the  property,  registered  the 
transfer,  executed  the  mortgage  and  promissory  notes,  en- 
tered into  possession  of  the  property,  made  very  material 
alterations  in  the  building,  took  a  transfer^  of  the  license,  and 
has  since  occupied  the  property.  Under  these  circumstances 
it  seems  to  me  that  in  any  event  he  has  waived  his  right  to 
insist  upon  any  further  compliance  with  the  Act.  There 
was  a  further  objection  that  there  were  a  number  of  encum- 
brances on  the  property,  and  these  had  not  been  removed- 
The  mortgage  which  the  defendant  executed  expressly  pro- 
vides that  the  mortgagee  will,  out  of  the  proceeds  of  the  mort- 
gage, pay  off  the  existing  mortgages,  liens  and  encumbrances; 
and  it  was  certainly  the  intention  of  the  parties  that  these 
encumbrances  should  not  be  paid  off  except  out  of  the  mort- 
gage. The  evidence  shews  that  Mr.  Adam,  who  was  acting 
for  all  parties,  had  arranged  with  the  holders  of  the  various 
mortgages  and  liens  for  extensions  until  the  moneys  could  be 
collected  in.  It  was  objected  further  that  there  could  be 
no  right  of  action  with  respect  to  the  commission  and  the 
various  sums  payable  to  the  Banque  d'Hochelaga,  'Dangerfield 
ft  Sons,  and  Dangerfield,  because  they  were  to  be  retained 
out  of  the  payment  now  sued  for.  So  far  as  the  commis- 
sion is  concerned,  it  has  been  paid,  one-half  of  it  by  a  promis- 
sory note  given  by  the  defendant,  and  the  other  by  moneys 
paid  by  the  plaintiff  with  the  knowledge  of  the  defendant. 
So  far  as  tjie  other  sums  are  concerned,  the  defendant  has 
not  paid  these  sums,  and  the  plaintiff,  or  rather  the  St.  Regis, 
Limited,  had  the  right  to  compel  the  defendant  to  pay  these 
sums,  and,  if  they  were  not  paid  within  a  reasonable  time 
oould,  it  seems  to  me,  bring  an  action  for  them.  It  was  also 
objected  that  there  was  no  pledge,  charge  or  lien  in  favour 
of  the  plaintiff  of  the  securities  mentioned  in  the  statement 
of  claim.    The  evidence  shews  that  the  defendant,  at  the 
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time  of  the  assignment  of  the  license,  iras  to  make  the  cash 
payment  sued  for.  At  the  time  of  the  assignment  this  cadi 
payment  was  not  made,  but  the  defendant  informed  the  plain- 
tiff that  these  securities  were  in  the  bank  for  the  purpose  of 
raising  the  money,  and  that  the  money  would  be  paid  out  of 
these  securities;  and  I  am  satisfied  tiiat  the  assignment  of 
the  license  was  made  in  consideration  of  tiliat  undertaking, 
and  I  am  therefore  of  the  opinion  that  the  St.  Begis,  Lim- 
ited, is  entitled  to  have  these  securities  used  for  the  purpaie 
of  realizing  this  sum. 

iAt  tiie  trial  it  was  objected  that  the  plaintiffs  had  no 
right  to  sue  the  defendant,  that  there  was  no  privity  of  con- 
tract, there  had  been  no  assignment.  When  this  objection 
was  taken,  the  learned  trial  judge  expressed  the  opinion  that 
there  did  not  require  to  be  any  transfer,  that  the  plaintiff 
had  the  right  to  sue.  On  the  bringing  of  this  appeal  coud- 
sel  for  the  defendant  took  the  above  objection.  I  am  of 
opinion  that  the  present  plaintiffs  have  no  cause  of  action 
against  the  defendant.  The  contract  sued  on  is  with  the 
St.  Begis,  Limited,  and  there  was  no  priviiy  of  contract 
between  the  plaintiff  and  t^e  defendant.  The  Bulk  Sales 
Act,  even  if  it  applied  to  the  cause  of  action,  does  not  give 
the  plaintiffs  the  right  to  sue.  The  oflScial  assignee  undar 
that  Act  is  not  entitled  to  take  or  sue  for  the  money  or  prop- 
erty until  it  has  actually  been  transferred  or  assigned  to  him. 
Counsel  for  the  plaintiff  asked  that  if  the  objection  were  well 
taken,  leave  should  be  given  to  the  plaintiff  to  amend  by  add- 
ing the  St.  Begis,  Limited,  as  a  party  plaintiff.  The  de- 
fendant's counsel  opposed  this,  and  among  other  things 
stated  that  while  there  had  been  evidence  offered  on  behalf 
of  the  defendant  on  various  issues  raised,  yet  the  defendant, 
having  been  satisfied  that  the  plaintiff  was  not  entitled  to 
sue,  may  not  have  offered  all  the  evidence  that  could  have 
been  offered  on  the  various  issues,  and  intimated  that  a  trial 
between  the  St.  Begis,  Limited,  and  the  defendant  would 
raise  issues  other  than  those  raised  in  the  present  action,  and 
in  any  event  the  defendant  would  possibly  be  able  to  pro- 
duce evidence  in  addition  to  the  evidence  adduced  in  the  pre- 
vious action.  I  am  of  opinion  that  this  amendment  should 
be  allowed.  The  real  issue  between  the  parties  was  not  a 
question  of  whether  or  not  the  plaintiff  had  the  right  to  sue, 
but  was  whether  or  not  any  person  was  entitled  to  recover 
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this  money  from  the  defendant.  T^ie  pleadings  shew  that 
the  action  was  practically  brought  on  behalf  of  the  St.  Begis, 
Limited,  and  on  behalf  of  the  creditors  of  the  St.  Eegis, 
Limited;  and  therefore,  under  all  the  circumstances  of  this 
case,  the  amendment  should  be  allowed.  See  our  Eules  Nos. 
31,  32,  41;  Annual  Practice  (1914),  pp.  214-16;  and  the 
case  of  Hughes  v.  Pump  House  Hotel  Co.  Ltd.,  [1902]  2  K. 
B.  485.    At  p.  487,  Collins,  M.R.,  said  :— 

"  The  plaintiff  commenced  an  action  against  the  defend- 
ants, and  a  question  arose  whether  the  plaintiff  had  made 
an  absolute  assignment  of  his  claim  against  the  defendants, 
or  only  an  assignment  by  way  of  charge  only,  and  on  the  de- 
cision on  that  point  depended  the  plaintiff's  right  to  bring 
an  action.  Wright,  J.,  took  one  view  of  the  case,  and  the 
Court  of  Appeal  took  another,  and  that  in  itself  is  evidence 
that  the  plaintiff  had  made  a  bona  fide  mistake  in  commenc- 
ing the  action  in  his  own  name.  So  long  as  the  doubt  as  to 
who  should  bring  the  action  was  bona  fide,  there  could  be  no 
question  as  to  the  jurisdiction  of  the  court." 

That  case  seems  to  me  to  directly  in  point.  In  view  of 
the  statement  made  by  counsel  for  the  appellant  as  to  what 
the  defendant  might  be  able  to  prove  if  the  issues  were  be- 
tween the  St.  Regis,  Limited,  and  the  defendant,  I  think 
that  there  should  be  a  new  trial  of  this  case,  but  as,  in  my 
opinion,  all  questions  which  could  be  raised  between  the  de- 
fendant and  the  St.  Regis,  Limited  were  raised  and  gone  into 
on  the  trial  between  the  plaintiff  and  the  defendant,  and  as 
it  might  appear  at  the  trial  to  be  had  between  the  St.  Regis, 
Limited,  and  the  defendant  that  no  new  questions  had  been 
raised  and  practically  no  new  evidence  haJ  been  adduced,  I 
would  leave  it  to  the  judge  on  the  trial  to  be  had  between 
the  St.  Regis,  limited  and  the  defendant  to  decide  the  ques- 
tion of  costs  of  the  former  trial,  of  the  new  trial  and  of  this 
appeal.  The  St.  Regis,  Limited,  should  therefore  be  added 
as  a  party  plaintiff,  and  they  should  have  the  right  to  make 
such  amendments  to  the  pleadings  as  would  be  rendered 
necessary  in  consequence  of  their  being  added  as  party  plain- 
tiffs. The  defendant  will,  of  course,  also  have  the  right  to 
amend  his  pleadings. 
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MAXHOBA. 

Dbobhbbb  11th,  1914. 

OOUBT  OF  ArrSAU 

Rb  KILDONAN  and  ST.  ANDREWS  ELECTION. 

GUNN  m  AL.  V.  MONTAGUE. 

Controverted  Elections — 4  Oeo.  V.,  ch,  25  {Man.) — Notice 
of  Presentation  of  Petition — Order  for  Substitutional 
Service  Before  Expiration  of  Extended  Time  for  Per- 
sonal Service — Validity — Order  for  Substitutional  Ser- 
vice Need  Not  Fix  Time^  for  Serving — Must  be  Served 
Within  Reasonable  Time. 

An  order  for  the  substitutional  service  of  a  notice  of  presenta- 
tion of  a  petition  under  the  Manitoba  Controverted  Elections  Act. 
may  be  made  before  the  expiration  of  the  period  fixed  for  personal 
service  where  it  is  apparent  that  service  cannot  be  effected  within 
the  said  period. 

An  order  for  substitutional  service  of  a  notice  of  presentation 
of  a  petition  under  the  Manitoba  Controverted  Elections  Act  which 
does  not  provide  any  time  within  which  to  effect  service  is  valid  if 
served  within  a  reasonable  time. 

MoLeod  T.  Ot&lofi,  85  N.  B.  R.  876,  followed. 

An  appeal  from  the  judgment  of  Prenderoast,  J.  (29 
W.  L.  R.  635). 

The  appeal  was  heard  by  Richards,  Perdue,  Cakbrok 
and  Haooart,  JJA. 

J.  E.  Adamson,  for  petitioners. 

A.  J.  Andrews,  K.C.,  R  M.  Burbidge  and  M.  G.  Mao 
neil,  for  respondents. 

The  judgment  of  the  court  was  delivered  by 
Richards,  J.A.  : — The  facts  are  stated  in  the  reasons  for 
judgment  delivered  by  Mr.  Justice  Prendergast.    . 

Though  he  dismisses  the  objection  that  nei'ther  the  elec- 
toral division,  nor  the  date  of  election,  is  stated  in  the  style 
of  cause,  in  the  orders  of  the  7th  and  18th  August,  because 
he  considers  the  objection  as  in  the  nature  of  aai  appeal,  we 
think  that  the  other  grounds  srtated  by  him  meet  and  dispose 
of  the  point. 
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The  second  objection,  which  does  not  appear  to  have  been 
raised  before  Mr.  Justice  Prendergast,  as  he  has  not  referred 
to  it^  is  that  there  was  no  power  to  make  the  order  for  sub- 
stitutional service  till  aftei)  the  expiry  of  the  18th,  the  last 
day  of  the  time  allowed  by  the  order  of  the  7th  for  making 
personal  service.  It  is  founded  on  the  initial  words  of  sec. 
23,  sub-sec.  (2)  of  the  Aot>  which  says: 

"  If  service  can  not  be  effected  on  the  respondent  or 
respondents  personally  within  the  time  granted  by  the  judge, 
then  substitutional  service  as  directed  by  the  judge  shall  be 
good  service." 

It  is  argued  that  it  cannot  be  known  till  after  the  expira- 
tion, of  the  extended  time  granted  by  the  judge,  that  per- 
sonal service  cannot  be  efhcieA  within  that  period,  and  that, 
therefore,  the  order  made  before  that  time  expired  was  made 
without  jurisdiction. 

It  seems  to  us,  however,  that  it  may  frequently  be  appar- 
ent before  the  expiiy  of  the  extended  time  that  service  cannot 
be  made  within  that  time,  and  that  it  in  fact  was  so  shewn 
in  this  case.  The  personal  service  indicated  by  the  Act  is 
required  to  be  made  within  Manitoba.  Here,  there  was 
before  the  judge  on  the  18th  evidence  that  the  respondent 
was  out  of  this  province,  and  that  the  state  of  his  health 
would  prevent  his  returning  to  Manitoba  till  after  the  18th. 

•  The  point  raised  by  the  objection  to  the  order  of  the 
18th  that  it  fixed  no  time  within  which  the  substitutional 
service  was  to  'be  made,  was  dealt  with  by  the  Supreme  Court 
of  New  Brunswick  in  McLeod  v.  Gibson,  35  N".  B.  376,  re- 
ferred to  by  Mr.  Justice  Prendergast. 

Five  judges  sat  in  the  court  that  dealt  with  that  case, 
and  though  only  one,  Mr.  Justice  Gregory,  referred  to  the 
point,  the  others  necessarily  concurred  in  his  view  by  dis- 
missing the  rule  to  set  aside  the  order. 

The  provisions  of  the  Dominion  Act,  under  consideration 
in  that  case,  were  the  same  in  effect  as  those  of  our  sec.  23 
and  its  subsection.  It  will  be  observed  that  sub-sec.  (2) 
does  not  require  the  judge  to  limit  the  time.  We  think  that, 
as  stated  by  Mr.  Justice  Gregory,  in  the  words  quoted  by 
Mr.  Justice  Prendergast,  "that  question  would  be  subject 
to  the  opinion  of  the  court  or  judge,  as  to  the  reasonable 
promptness  with  which  the  petitioner  carried  out  his  per- 
mission obtained/'  • 
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In  the  presenft  case^  the  petitioner  made  the  sobetiitu- 
tional  serice  on  the  next  following  day. 

The  appeals  will  be  dismissed  with  eosts  in  the  canse 
to  the  petitioners. 

Appeal  dismissed. 


ALBEBTA. 

Decembeb  18th,  1914. 
supreme  court — appellate  division. 

YOYEB  V.  LEPAGE. 

Evidence — Corroboration — Executors  and  Administrators — 
Evidence  Act,  Sec.  12--^ Administratrix  Claiming  to  he 
Beneficial  Owner  of  Property  in  Deceased's  Name — 
Claim  Consisting  of  Several  Items — Items  Arising  Out 
of  Connected  Transactions — Not  Necessary  to  Corrobor- 
ate Every  Item. 

In  an  action  for  administration  and  accounting,  the  principal 
defendant,  the  administratrix,  contended  that  she  was  entitled  in  her 
own  right  to  certain  properties  standing  in  the  name  of  the  deceased 
nt  the  time  of  his  death: — 

Held,  aflSrming  the  trial  judgment,  that  in  setting  up  this  con^ 
tention,  the  administratrix  was  in  effect  making  a  claim  against  the 
estate  of  deceased  and  that  her  evidence  accordingly  required  corro- 
boration under  sec.  12  of  the  Evidence  Act. 

Held,  that  the  admission  by  the  plaintiff  that  the  administratrix 
was  the  beneficial  owner  of  one  of  the  properties  standing  in  the 
name  of  the  deceased  was  corroborative  of  the  statement  of  I3ie 
administratrix  that  she  was  the  beneficial  owner  of  the  other  proper- 
ties, it  not  being  necessary  for  an  interested  party  claiming  against 
the  estate  of  a  deceased  person  to  corroborate  every  item  of  the  daim 
where  the  transactions  upon  which  the  items  lire  based  arose  out  of 
and  formed  part  of  a  genera]  business  relation  throughout  the  whole 
of  which  the  deceased  acted  as  the  business  agent  and  employee  of 
the  interested  party. 

Cook  V.  Orant,  32  U.  C.  C.  P.  511,  distinguished. 

Per  Beck,  J. :  —  Where  an  interested  party  makes  a  daim 
against  the  estate  of  a  deceased  person  arising  out  of  several  trans- 
actions and  the  evidence  of  the  interested  party,  shewing  an  under- 
lying connection  between  the  said  transactions,  is  corroborated  with 
respect  to  some  of  them  so  as  to  satisfy  the  mind  of  the  court  not 
only  of  the  truthfulness  and  correctness  of  his  testimony  with  regard 
to  the  latter  transactions  but  of  his  general  credibility,  his  evidence 
is  thereby  corroborated  as  to  the  residue  'of  the  transactions. 

An  appeal  from  the  judgment  of  Stuart,  J.  (28  W.  L. 
R.  394). 

E.  B.  Edwards,  K.C.,  for  plaintiff,  appellant. 
J.  Cormack,  for  defendant^  respondent. 
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Simmons.  J.: — ^Louis  Lepage  died  in  Edmonton,  intes- 
tate, in  the  fall  of  1910.  He  was  unmarried  at  the  time  of 
his  decease,  and  had  lived  for  some  years  prior  to  his  de- 
cease at  a  boarding  house  in  Edmonton  with  his  sister,  Vic.- 
toria  Lepage,  the  defendant  in  this  action,  who  paid  his 
board  and  gave  him  $35  per  month  pursuant  to  an  agree- 
ment made  between  tthem,  which  will  be  hereinafter  referred 
to.  At  his  death  he  was  registered  owner  of  a  farm  near 
Fort  Saskatchewan,  which  was  subject  to  a  first  mortgage  to 
the  Great  West  Life  Assurance  Company  for  $800  and  sub- 
ject to  a  second  mortgage  to  the  defendant,  Victoria  Lepage, 
for  the  sum  oZ  $4,500.  He  was  also  registered  owner  of  15 
lots  in  a  suib-division  of  the  city  of  Edmonton,  known  as 
Inglewood;  a  half  interest  also  in  five  city  lots  designated 
as  the  Dorval  lots;  and  an  unregistered  transfer  to  himself 
of  two  city  lots  in  the  Hudson's  Bay  Reserve  in  the  cfty 
of  Edmonton.  Ten  of  the  Inglewood  lots  had  been  sold  and 
paid  for  by  the  purchasers  during  his  lifetime  and  are 
therefore  not  subject  to  the  controversy  which  forms  the 
subject  of  this  action.  The  defendant,  Victoria  Lepage,  was 
registered  owner  of  considerable  property  in  the  city  of  Ed- 
monton. The  plaintiff,  Martene  Voyer,  is  a  sister  of  the 
defendant  and  of  the  deceased.  The  defendants,  Fortunal 
Lepage,  Macaire  Lepage  and  Napoleon  Lepage  were  joined 
as  defendants,  as  only  next  of  kin,  and  are  brothers  and 
sister  of  the  plaintiff  and  defendant,  Victoria  Lepage. 
Shortly  after  the  death  of  Louis  Lepage,  the  defendant, 
Victoria  Lepage,  obtained  grant  of  letters  of  admdnistra- 
tion  of  his  estate  and  then  transferred  to  herself  as  bene- 
ficial  owner  the  aibove-named  properties  which  were  in  the 
name  of  her  brother  at  his  decease.  The  sum  of  $383.75  in 
the  bank  to  the  credit  of  the  deceased  was  also  claimed  by 
Victoria  Lepage  as  moneys  'belonging  to  her.  In  the  in- 
ventory filed  by  her  on  application  for  the  grant  of  admin- 
istration, the  property  of  the  deceased  was  inventoried  at 
$50  personal  property. 

The  plaintiff's  statement  of  claim  alleges  a  partnership 
entered  inito  'by  the  deceased  and  Victoria  Lepage  for  the 
purpose  of  carrying  on  business  and  acquiring  lands  and 
other  property,  and  that  pursuant  to  such  partnership, 
Louis  Lepage  was  in  his  lifetime  jointly  interested  with  the 
defendant  in  the  lands  hereinbefore  referred  to,  and  the  de- 
fendant,  Victoria  Lepage,  having  dealt  with   the  same  as 
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her  own  property,  and  having  sold  and  dispoeed  of  other 
lands  to  which  the  deceased  was  entitled,  has  wrongfully  re- 
fused to  account  for  the  same  as  part  of  the  estate  of  the  de- 
ceased. 

The  plaintiff  asks  for  a  declaration  that  the  defendant^ 
Victoria  Lepage,  is  a  trustee  for  tiie  estate  of  Louis  Lepage 
for  the  said  farm  at  Fort  Saskatchewan  free  from  the  mort- 
gage to  her  of  $4,500,  and  that  she  is  such  trustee  as  to  tiie 
half  interest  of  the  deceased  in  the  remainder  of  the  land. 
Three  members  of  the  family,  Napoleon  Lepage,  Louis  Le- 
page and  Charles,  came  from  their  home  in  the  Province 
of  Quebec  to  Alberta  about  the  year  1891  and  settled  in  the 
vicinity  of  Fort  Saskatchewan.  In  the  same  year  the  de- 
feaidant,  Victoria  Lepage,  joined  them  as  she  says  at  the 
request  of  Louis  Lepage.  She  had  been  teaching  school 
in  the  Province  of  Quebec  for  seventeen  years  on  a  very 
moderate  §alary,  $200  per  yiear,  when  she  left  Quebec  Pro- 
vince. Immediately  upon  coming  to  Alberta  ^he  resumed 
her  profession  of  teaching  at  a  salary  of  about  $600  per 
year  and  continued  to  teach  until  1904  when  she  and  Louis 
reAioved  to  Edmonton. 

In  regard  to  the  farm  which  is  described  as  the  north- 
east quarter  of  section  36,  township  55,  range  22,  west 
of  the  fourth  meridian,  the  plaintiff  claims  that  the  mort- 
gage of  $4,500  does  not  represent  moneys  loaned  by  Victoria 
Lepage  to  the  plaintiff,  and  suggests  that  the  mortgage  was 
executed  for  the  protection  of  the  property  from  any  un- 
wise disposal  of  the  same  by,  the  deceased. 

The  evidence  adduced  by  the  plaintiff  in  support  of  a 
partnership  is  practically  confined  to  the  transa<5tions  be- 
tween the  deceased  and  Victoria  Lepage  in  regard  to  the 
farm.  In  so  far  as  the  real  estate,  transactions  carried  on  in 
Edmonton  subsequent  to  1904  are  concerned,  the  inference 
supporting  a  partnership  is  sought  to  be  drawn  from  the 
transactions  prior  io  that  date  and  from  the  fact  that  part 
of  this  property  was  in  the  name  of  Louis  Lepage  at  his 
Qecease. 

Dealing  first  then  with  the  farm,  it  appears  that  Louis 
Lepage  had  no  property  when  his  sister,  Victoria  Lepage, 
came  to  visit  him  in  1891.  She  says  she  decided  to  stay  in 
Alberta  and  assist  him  to  get  established  on  a  farm.  He 
secured  homestead  entry  for  the  above  quarter  section  and 
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ehe  says  she  lent  him  money  to  purchase  stock  and  imple- 
ments. 

Napoleon  Lepage^  plaintiffs  witness,  a  brother  with 
whom  Louis  was  living  in  1891,  says  there  was  a  partner- 
ship and  she  was  to  furnish  the  money,  and  that  Victoria 
gave  Louis  money  to  get  back  to  Quebec  in  the  same  year 
to  see  his  parents,  and  that  he,  Napoleon  himself,  borrowed 
$300  from  Victoria  in  1901.  This  brother  also  says  that 
Victoria  furnished  the  money  to  clear  the  homestead  and  to 
purchase  cattle  and  horses  for  the  farm,  and  his  only  knowl- 
edge of  (the  alleged  partnership  which  he  has  is  what  is  told 
him  by  his  brother  Louis  and  his  sisteir  Victoria  in  1891.  • 

It  appears  that  subsequently  a  quarter  section  of  land 
was  purchased  by  Louis  Lepage  from  the  Canadian  Pacific 
Bailway  and  this  witness  cannot  say  who  supplied  the 
money,  but  the  land  was  subsequently  sold  and  does  not 
concern  this  action.  T.  Lamoreaux,  witness  for  the  plain- 
tiff, says  Victoria  Lepage  bought  cattle  to  put  on  the  farm. 
Francis  I\>ptin,  a  witness  for  the  plaintiff  says  that  Louis 
Lepage  was  an  educated  maif  and  a  good  business  man. 

Upon  the  evidence  and  upon  the  inferences  to  be  drawn 
from  the  actual  business  transactions  between  Louis  Lepage 
atqd  Victoria  Lepage  rests  the  plaintiffs  claim. 

In.  regard  to  the  fanning  transactions,  the  documentary 
evidence  is  clearly  corroborative  of  the .  defendants  claim 
•  that  the'  mortgage  represented  actual  advances  made  by  her 
or  at  least  that  this  was  the  lump  sum  which  the  parties 
mutually  agreed  should  representl  this  indebtediness.  H.  H. 
Eo/bertson,  a  solicitor  practising  in  Edmonton,  identified  an 
agreement  in  writing  made  in  1895  and  prepared  by  him 
then  when  he  was  a  law  student  in  S.  S.  Taylor^s  law  office 
in  Edmonton.  He  says  that  there  was  a  dispute  about  the 
disbursements  of  some  stock  onu  the  farm  and  the  document 
represents  the  settlement.  The  document  begins  by  reciting 
the  indebtedness  of  $5,000  and  a  real  estate  mortgage  on  the 
farm  of  $5,000,  and  a  chattel  mortgage  on  the  personal  pro- 
perty for  the  pame  amount,  daited  April  22nd,  1895,  and  that 
the  said  mortgagee  (Victoria  Lepage)  had  entered  into  con- 
trol and  possession  of  all  the  said  lands  an^  chattels  and 
is  desirous  of  employing  the  mortgagor  (Louis  Lepage)  to 
act  as  her  servant  in  working  and  in  using  the  land  and 
property  thus  described,  so  as  to  make  the  same  remunerative 
and  so  as  by  the  profits  to  pa}1  off  said  chattels  and  real 
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estate  iDortgages.  The  document  then  proceeded  to  recite 
thait  Louis  Lepage  will  cultivate  the  said  farm  and  look  after 
the  chattel  for  a  salary  of  $35  per  month.  The  agreement 
cooM^ludes  with  the  covenant  of  Victoria  Lepage  to  the  effect 
that  when  by  virtue  of  this  arrangement  the  indebtedness  is 
retired,  she  would  discharge  the  said  mortgage. 

The  parties  were  in  a  lawyer's  oflSce  for  the  purpose  of 
adjusting  difficulties  and  an  agreement  is  made  presumably 
after  they  had  stated  exactly  what  'the  relations  were  which 
existed  at  that  time,  but  no  suggestion  of  a  partnership 
occurs. 

Subsequently  A^ictoria  Lepage  wished  to  obtain  an  $800 
loan  on  the  security  of  the  farm  and  it  was  arranged  that  the 
$5,000  mortgage  should  be  discharged  by  Victoria  Lepage 
and  a  first  mortgage  to  the  Great  West  Life  Assurance  for 
$800  was  registered  and  then  Louis  Lepage  executed  a  second 
mortgage  to  Victoria  for  $4,500.  Just  why  it  was  not  re- 
duced to  $4,200  does  not  clearly  appear.  A  numlber  of  wit- 
nesses for  the  defence  gave  e\adence  of  admissions  made  by 
Louis  Lepage  to  the  effect  that  he  was  in  the  employment  of 
his  sister  at  a  salary  of  $35  per  montJh  and  that  he  had  traos- 
ferred  all  his  property  to  his  sii^r  Victoria  Lepage  and  that 
she  was  supporting  him.  The  deceased,  it  is  admitted,  was 
a  shrewd  man  and  well  educated,  but  was  addicted  to  drink 
and  apparently  relied  upon  his  sister  to  care  for  him  and 
provide  a  home  for  him.  The  learned  trial  judge  accepted 
the  explanation  of  the  defendant  as  to  the  relations  between 
her  and  'her  brother  in  regard  to  the  various  properties  in 
question. 

When  they  came  to  Edmonton  in  1904,  she  alleges  she 
eml)arke(J  upon  real  estate  speculations  and  her  brother  had 
a  better  knowledge  of  the  English  language  than  ^he  had 
and  was  able  to  make  sales  more  readily  and  expeditiously 
by  having]  the  agreements  to  purchase  in  his  name.  There 
is  no  suggestion  in  the  mass  of  evidence  upon  record  that 
Louis  Tjepage  had  any  means  to  embark  upon  business  of 
this  kind.  The  learned  trial  judge  took  the  view  that  not- 
withstanding the  pleadings,  this  was  a  case  where  section 
12  of  the  Evidence  Act  should  be  applied  against  the  de- 
fendant and  that  in  regard  to  the  properh'es  standing  in  the 
name  of  the  deceased  that  she  must  supply  corroboration  of 
her  claim  to  the  whole  beneficial  interest  in  the  same. 
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In  regard  to  lots  one  to  four  in  block  nine^  known  as 
Dorval  lots,  Mr.  Leclaire  corroborated  her  statement  that  the 
purchase  monies  were  supplied  by  her.  'iftie  trial  judge  held 
that  in  the  case  of  these  lots,  although  the  registered  title 
was  in  the  name  of  the  deceased^  yet  the  whole  beneficial  in- 
terest belonged  to  the  defendant,  that  these  circumstances 
might  be  treated  as  corroborative  of  the  defendant's  state- 
ment in  regard  to  the  other  property.  In  Oook  v.  Grant,  32 
TJ.  C.  C.  P.  p.  511,  Osier,  J.,  held  that  when  each  item  of  an 
account  against  the  estate  of  a  deceased  person!  is  an  inde- 
pendent transaction  and  constitutes  a  separate  independent 
cause  of  action,  to  satisfy  the  statute  B.  S.  0.  ch.  62,  sec. 
10,  some  essential  corroboration  of  the  interested  party  must 
be  adduced,  to  each  itemi  Our  sec.  12  is  sec.  10  of  the  On- 
tario Act  and  I  accept  the  judgment  of  Osier,  J.,  as  the 
correct  principle  in  applying  the  statute.  In.  the  present 
case,  however,  the  plaintiff  had  admitted  in  the  claim  that 
the  defendant  had  a  beneficial  interest  in  the  properties  regis- 
tered in  the  name  of  her  deceased  brother,  but  her  claim 
rests  upon  the  allegation  'that  this  was  not  the  whole,  but 
only  a  one-half  interest. 

The  plaintiff  says  that  the  divided  interest  arose  out  of 
a  partnership  agreement.  The  defendant  alleges  that  her 
beneficial  interest  was  an  entire  interest  and  the  title  was  in 
the  name  of  her  brother  as  an  incident  of  the  relation  of 
principal  and  agent  between  herself  and  her  brother. 

The  plaintiff  failed  to  establish  a  partnership  and  if  held 
strictly  to  the  pleadings,  her  whole  action  necessarily  fails. 

But  even  if  a  wider  issue  is  allowed  the  plaintiff,  I  am 
of  the  opinion  she  is  bound  by  her  admission  that  the  de- 
fendant had  at  least  a  beneficial  interest  in  these  properties 
and  that  is  corroborative  of  the  defendant's  version  that  each 
transaction  was  not  an  isolated  one,  but  that  each  arose  out 
of  and  formed  a  part  of  a  general  business  relation  through- 
out the  whole  of  which  her  brother  acted  as  her  business 
agent  and  employee.  In  this  view,  then,  each  transaction 
should  not  be  separated  and,  therefore,  would  not  come 
within  the  rule  enumerated  by  Osier,  J.,  in  CooH  v.  Grant. 
It  might  quite  properly  be  said  that  if  the  plain'tiff  had  based 
her  claim  upon  the  fact  that  these  properties  were  in  the 
name  of  the  deceased  and  that  prima  faciei  he  was  the  sole 
beneficial  owner,  that  the  defendant  would  be  called  upon  to 
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Bubfitantiate  her  versioii  of  each  transaction  by  corroboraftiYe 
tBgtunony. 

This  was  not,  howeyer^  the  case  which  the  defendant  was 
called  upon  to  meet.  At  the  argoment  upon  the  appeal 
counsel  for  the  plaintiff  announced  that  he  withdrew  the 
claim  to  an  interest  in  the  Dorval  lots  and  lot  135  in  block 
9  of  the  Husdon  Bay  subnlivision  and  consented  that  the 
farm  should  go  to  the  defendant  in  satisfaotion  of  her  mort- 
gage. While  the  statement  of  counsel  removed  these  pro- 
perties from  the  issue^  the  evidence  at  trial  in  regard  to 
them  is  before  us  and  has  an  important  hearing  on  the  issues 
in  regard  to  the  remaining  property  which  was  in  the  name 
of  the  deceased.  I  am  glad  to  be  able  to  come  to  the  same 
conclusion  as  the  trial  judge  that  the  defendant  has  satisfied 
the  onus  placed  upon  her  in.  regard  to  the  lands  in  question 
and  although  the  summary  method  of  obtaining  title  through 
the  administration  grant  might  seem  open  to  criticism,  her 
counsel  assumed  full  responsibility  for  this,  and  stated  it 
was  done  under  his  advice,  and  although  in  the  result  she 
acquired  considerable  property  through  the  means  of  real 
estate  speculating  when  the  same  was  rife  in  Edmonton,  she 
seems  at  all  times  from  1891  until  the  decease  of  her  brother 
to  have  undertaken  to  hold  up,  care  for  and  maintain  an 
imfortunate  brother  who  was,  through  the  influence  of  drink, 
unable  to  look  after  himself,  and  that  during  the  same 
period  there  is  evidence  which,  strongly  suggests  that  the 
plaintiff  in  this  action  was  only  too  willing  to  have  that  care 
shifted  upon  the  defendant  Victoria  Lepage. 

I  would,  therefore,  dismiss  the  appeal,  with  costs. 

Beck,  J.: — ^My  brother  Simmons  has  set  out  the  facts 
and  I  concur  in  his  opinion  and  his  disposition  of  the  appeal, 
but  I  have  thought  it  well  to  examine  the  Ontario  decisions 
upon  the  provision  of  the  Evidence  Act  with  regard  to  cor- 
roboration as  virtually  the  whole  question  before  us  depends 
upon  the  interpretatioji  to  be  put  upon  that  provision. 

The  statement  of  claim  alleges  that  the  deceased  at  the 
time  of  his  death  was  the  registered  owner  of  four  parcels 
of  land.  With  some  amendment  of  the  description,  this  was 
proved  and  the  four  parcels  were  spoken  of  in  the  case  as 
(1)  ihe  farm,  (2)  the  Inglewood  lots,  (3)  the  Dorval  lots, 
(4)  the  Hudson  Bay  lots. 
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As  to  the  farm^  the  plaintiff  alleged  that  a  mortgage  upon 
it  for  $4^500  from  the  deceased  to  the  defendant  was  without 
consideration. 

As  to  the  three  other  properties^  the  plaintiff  alleged  that 
the  defendant  and  the  deceased  had  "entered  into  partner- 
ship'^  for  the  purpose  of  carrying  on  the  business  of  ac- 
quiring lands  and  other  property  and  that  they  were  together 
entitled  to  these  three  properties  *^  as  such  partners  and  as 
being  jointly  interested  in  theJ  same/' 

As  to  the  farm,  the  burden  of  shewing  that  the  mortgage 
was  without  consideration  was,  of  course,  upon  the  plaintiff 
and  obviously  the  provision  of  the  Evidence  Act  had  no 
application  to  that  part  of  the  case.  The  learned  trial  judge 
found  in  favour  of  the  defendant  an^his  judgment  in  that 
respectf  must  stand. 

As  to  the  Dorval  lots,  there  was  evidence  cl^rly  and 
distinctly  corroborating  the  defendant's  claims — ^made  with 
regard  to  all  three  parcels  of  land — ^that  the  deceased  was 
merely  a  trustee  for  her  of  thd  entire  estate  in  the  lands. 
The  trial  judge  believed  the  defendant  and  the  witness  who 
corroborated  her  with  respect  to  this  transaction  and  his 
finding  must  be  accepted. 

As  to  the  other  two  parcels  of  land,  namely,  the  Ingle- 
wood  lots  and  the  Hudson  Bay  lots,  the  trial  judge  finds  no 
evidence,  corroborative  of  the  defendant  referring  directly 
and  especially  to  the  particular  lands  or  to  the'  transactions 
through  which  they  were  acquired. 

He  nevertheless  holds  that  the  evidence  of  the  defendant 
was  corroborated  within  the  requirements  of  -the  Evidence 
Act  and,  in  my  opinion,  he  was  right. 

In  Orr  v.  Orr  (1874),  21  Grant  R  397,  Draper,  C.J., 
said :  "  In  view  of  the  effect  of  the  statute  enabling  parties 
to  give  evidence  on  their  own  behalf,  the  Legislature  have 
deemed  it  wise  to  make  a  positive  enactment;  while  the  de- 
cision in  England''  (Hill  v.  Wilson,  L.  B.  8,  ch.  888) 
"enables  this  Court  to  see  that  such  was  already  the  law; 
and  I  think  it  should  not  be  construed  as  introducing  a  new 
principle,  but  as  declaratory  of  the  common  law.  The  Act, 
however,  does  not  define  what  is  to  be  considered  a  corrobora- 
tion, except  by  the  words  'material  evidence,'  that  is,  as  I 
take  it,  material  to  the  issue  to  be  sustained  by  the  party  to 
be  corroborated." 
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In  McDonald  v.  McKinnon  (1878),  26  Grant  R.  12,  it 
was  held  by  Spragge,  G.J.,  th&t  the  evidence  of  the  party 
setting  up  a  claim  or  seeking  to  establish  a  position  against 
the  esta/te  of  a  deceased  is  not  by  the  statute  required  to  be 
corroborated  in  every  particular;  that  it  is  sufficient  if  in- 
dependent support  is  given  to  the  party's  statements  in  so 
many  instances  that  it  raises  in  the  minds  of  the  court  the 
conviction  that  such  statements  may  be  depended  upon  even 
iA  respect  of  those  matters  in  which  there  is  otherwise  no 
corroboration.  He  save:  "With  regard  to  corroborative 
evidence  under  the  statute,  I  do  not  agree  that  the  evidence 
of  a  party  claiming  must  be  corroborated  in  every  particular. 
If  it  were  so,  it  would  be  requiring  the  party  to  establish 
his  whole  case  by  independent  evidence.  The  observation  of 
Sir  James  Hannen,  in  the  case  of  Lord  St.  Leonard's  will — 
Sugden  v.  Lord  St.  Leonard's,  1  P.  D.  179 — ^are  apposite  to 
this  point.  "I^et  me  observe,  however,  with  regard  to  this 
corroborative  evidence,  it  is  not  necessary  that  I  should  find 
corroboration  in  every  particular,  and  to  the  full  extent  of 
what  Miss  Sugden  has  said,  before  I  give  credit  to  her  state- 
ments. Because  that  would  be,  in  other  words,  to  say  that 
I  ought  not  to  use  any  evidence  standing  in  need  of  cor- 
roboration, unless  there  were  proofs  enabling  me  to  dispense 
altogether  with  the  evidence  to  be  corroborated.  It  is  suffi- 
cient if  T  find  that  independent  support  is  given  to  Miss 
Sugden's  statements  in  so  many  instances,  that  it  raises  in 
my  mind  the  conviction  that  she  is  to  be  depended  upon, 
even  in  those  matters  in  which  I  do  not  find  corroboration 
elsewhere." 

In  Parker  v.  Parker  (1881),  32  TJ.  C.  C.  P.  113,  Armour, 
J.,  considered  Orr  v.  Orr,  and  said  of  it:  '^If  the  learned 
Chief  Jugt.ice  .  .  .  meant  to  say  that  the  interested  party 
must  be  corroborated  as  to  everv  issue  raised  in  the  cause  by 
some  other  evidence  material  to  the  issue,  I  think  he  was 
putting  too  narrow  a  construction  upon  the  provision  under 
discussion." 

He  quotes  from  McDonald  v.  McKinnon  evidently  with 
approval. 

He  also  quotes  the  language  of  Sir  James  Hannen  in 
Sugden  v.  Lord  St.  Leonard,  and  says:  "Having  pointed 
out,  step  by  step,  her  statements,  in  which  she  was  corrobor- 
ated, and  tiie  corroboration  of  them,  he  points  ouit,  at  p.  193, 
the  statements  in  which  she  was  not  corroborated ;  and  among 
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several  unimportant  ones,  impontant  statements  as  to  the 
bequest  of  the  residuary  estate,  in  which,  according  to  her 
statement,  she  was  largely  interested;  and  the  devises  of 
the  esftates  in  the  event  of  the  failure  of  the  several  limita- 
tions; and  as  to  these  statements,  he  found  that  she  was  to 
be  relied  upon/^ 

He  sums  up  his  view  in  these  words:  ^^  I  think. that, 
under  the  provision,  if  there  is  any  evidence  adduced  cor- 
roborating the  evidence  of  the  interested  party  in  support 
of  his  claim  or  defence  in  any  material  particular,  it  must 
be  submitted  to  the  jury  as  suflRcient  corroboration  in,  point 
of  law,  the  weight  to  be  attached  to  it  in  point  of  fact  being 
a  matter  for  their  consideration." 

In  Be  Ross  (1881),  29  Grant  R.  385,  Boyd,  C.J.,  said: 
"  The  statute  requires  (what  was  before  the  statute  the  rule 
of  the  court)  that  as  against  the  estate  of  a  deceased  person, 
no  one  should  recover  in  respect  of  any  matter  occurring 
before  the  death  of  such  person,  unless  his  evidence  is  cor- 
roborated. It  is  urged  that  this  account,  consieiting  of 
twenty-nine  items,  is  corroborated  in  two  or  three  points  by 
independent  evidence.  But  this  cannot  be  suflScient,  where 
each  item  is  or  might  be  the  matter  of  a  separate  and  inde- 
pendent cause  of  action.  Corroboration  given  to  an  agree- 
ment to  repay  a  loan  in  one  year,  or  of  an  agreement  to  pay 
interest  on  a  certain  sum  of  money  cannot,  by  implication, 
suibatantiaite  an  agreement  to  pay  interest  on  a  different  sum 
of  money  lent  in  a  l^ter  or  earlier  year,  or  if  an  agreement 
to  repay  money  advanced  at  another  time.  Each  of  such 
claims  stands  on  its  own  merits,  amid  some  material  cor- 
roboration as  to  each  should  be  adduced  to  satisfy  the  statute. 
It  would  be  of  dangerous  consequence  to  hold  that  a  person 
could  recover  claims  for  goods  supplied  and  moneys  lent  in 
large  amounts  against  the  estate  of  a  deceased  person,  no 
matter  how  extended  the  dealings  and  however  isolated  from 
each  other,  by  verifying  something  material  to  the  main- 
tenance of  his  claim  as  to  one  or  two  out  of  the  list." 

In  Cook  V.  Grant  (1882),  32  F.  C.  C.  P.  511,  Osier,  J., 
refers  to  Orr  v.  Orr  and  Parker  v.  Parker  with  evident 
approval.  He  says :  "  When  separate  and  independent 
matters,  to  use  the  term  "  (matter)  "  employed  in  the  Act 
are  embraced  in  the  same  action,  I  find  no  authority  for  the 
plaintiffs  contenfioai  that  it  is  only  necessary  that  her  evi- 
dence should  be  corroborated  as  to  one  onlv. 
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**  I  agree  that  it  is  not  necessary  that  the  interested  party 
should  be  corroborated  upon  every  issue  raised  in  the  cause 
on  each  separate  matter,  treating  that  expression  as  equiya* 
lent  to  claim  or  cause  of  action.  .  .  .  What  is  material 
evidence  in  corroboration  of  the  evidence  of  the  interested 
party  as  to  one  part  of  his  claim  may  not  be  of  the  slightest 
importance  as  to  another  or  of  the  least  value  in  enabling  a 
jury  to  determine  whether  his*'  (otherwise)  "uncorroborated 
testimony  ought  to  be  credited. 

^The  Actji  in  my  opinion,  plainly  requires  that  his  evi- 
dence as  to  both^'  (parts)  "should  be  corroborated  in  some 
particular.  I  do  not  understand-  that  the  rule  has  been 
diflPerently  laid  down  in  any  case  decided  under  the  Act." 

Badford  v.  McDonald  (1890),  19  0.  A.  R.  167,  approved 
of  Parker  v.  Parker,  32  II.  C.  C.  P.  113. 

Green  v.  McLeod  (1896),  23  0.  A.  B.  676,  holds  that 
"some  other  material  evidence*'  may  either  be  direct  or 
consist  of  inferences  or  probabilities  arising  from  other  facts 
and  circumstances  temding  to  support  the  truth  of  the  wit- 
ness's statement.  In  that  case,  the  defendant  admitted 
that  she  had  received  the  moneys  sued  for  by  way  of  cheque, 
but  stated  that  she  had  so  received  them  at  the  deceased's 
request  as  his  messenger  and  had  m  due  course  paid  them 
over  to  him.  It  was  proved  that  for  a  number  of  years 
before  the  death  of  the  deceased,  the  defendant — ^his  sister- 
in-law — ^had  been  in  the  habit  of  getting  money  for  the  de- 
ceased Off!  his  cheques ;  that  the  deceased  was  a  close,  careful 
and  intelligent  man  who  lived  for  over  a  year  after  the  trans- 
action in  question  and  during  «that  time  canversed  with  many 
persons  and  made  no  complaint  of  the  noo-receipt  of  these 
moneys.  It  was  held  that  the  defendant's  evidence  was  suf- 
ficiently corroborated. 

McDonald  v.,  McDonald  (1903),  33  S.  C.  B.  145,  lays 
down  the  same  principle.  In  that  case,  the  facts  and  cir- 
cumstances proved  were  held  to  result  in  such  inferences  as 
rendered  it  improbable  that  the  facts  sworn  to  by  the  claim- 
ant of  a  don»Ho  mortis  causa  were  not  true  and  as  reason- 
ably tended  to  give  certainty  to  the  contention  of  their 
proof.  Armour,  J.,  who  dissented,  thought  that  the  evidence 
did  not  go  as  far  as  that  in  Green  v.  Mcleod. 

I  think  that  from  these  decisions,  the  rule  may  be  laid 
down  that  while  it  is  true  that  where  there  are  in  issue  a 
number  of  properties,  transactions  or  other  items  so  distinct, 
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separate  and  independent^  t^at  they  might  form  distinct, 
separate  and  independent  causes  of  action,  on  the  one  side 
or  the  other,  corroborative  evideoice  directed  specifically  to 
each  is  prima  facie  essential  to  meet  the  requirements  of  the 
provision  of  the  Evidence  Act,  yet  where  an  underlying  con- 
necTtion  between  several  items  is  testified  to  by  the  int^ested 
party  and  his  vidence  is  corroborated  with  respect  to  some 
of  these  items  so  as  to  satisfy  the  mind  of  the  court,  not  only 
of  the  truthfulness  and  correctness  of  his  teabimony  with 
regard  to  the  latter  items,  but  of  his  general  credibility,  his 
evidence  is  thereby  corroboralted  as  to  the  residue  of  the 
items. 

This  proposition  is  exemplified  in. the  <»se  of  Sugden  v. 
Lord  St.  Leonards,  where  the  evidence  of  Miss  Sugden,  who 
was  largely  interested,  was  as  to  the  contents  of  a  lost  will. 
She  was  admittedly  honest  in  intention  in  giving  her  evi- 
dence. There  was  specific  corroboration  of  her  statements 
as  to  the  contents  of  the  will  ini  many  instances,  but  in  some 
instances  there  was  no  specific  corroboration ;  it  was  held  that 
these  circumstances  constituted  corroboration  in  regard  to 
the  latter  instances. 

It  is  also  exemplified  in  Green  v.  McLeod,  where  the 
defendant  had  admittedly  received  two  cheques  from  the 
deceased  shortly  before  his  death.  Her  answer  to  a  claim 
for  them  was  that  she  was  a  mere  messenger  for  the  de- 
ceased; tha/t  she  had  gone  to  the  bank  and  got  the  cheque 
cashed;  returned  to  the  housei  and  paid  over  the  money  to 
the  deceased.  The  fact  that  she  was  shewn  in  many  other 
instances  to  have  acted  as  she  said  she  acted  in  the  particular 
instance  in  question  was  accepted  as  part  of  the  corroborative 
evidence  required,  and  she  was  found  not  liable. 

This  principle  has  its  application,  in  the  present  case. 
(1)  There  was  a  relationship  between  the  deceased  and  the 
defendant  with  regard  to  the  parcels  of  land  in  dispute; 
that  that  relationship  was  something  diflFerent  from  what 
appeared  on  the  face  of  the  document  was  admitted  by  the 
plaintiff  and  this  admission  is,  it  seems  to  me,  of  extra- 
ordinary weight.  The  plaintiff,  the  deceased  and  the  de- 
fendant— 'brothers  and  sisters — and  other  members  of  the 
family  lived  either  in  the  same  town  (Edmonton)  or  within 
easy  reach  of  each  other  for  many  years ;  visits  between  them 
were  of  frequent  occurrence;  the  relationship — the  conduct 
one  towards  the  other — of  the  defendant  and  the  deceased 
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was  open  to  abserration  by  <Uie.  plainiifF  and  other  members 
of  the  family  through  this  long  period  of  time  and  on  the 
evidence  thus  gathered — evidence,  much  of  which  it  would 
be  impossible  to  present  to  the  court — the  plaintiff  put  for- 
ward a  claim  based,  not  upon  the  rights  appearing  on  the 
face  of  the  documents,  but  one  contrary  to  them. 

(2^)  WTiat  precisely  that  relationship  was  has  been  found 
by  the  trial  judge  in  respect  of  one  of  three  parcels  of  land 
to  be  that  the  deceased  was  a  bare  trustee  for  the  defendant; 
and  this  finding  was  based  on  the  testimony  of  the  defendant 
corroborated  in  accordance  with  requirement  of  the  Evidence 
Act. 

(3)  The  learned  trial  judge  expresses  himself  as  being 
convinced  of  the  honesty  and  substantial  correctness  of  the 
defendant's  evidence  throughout. 

Under  these  circumstances,  without  more — ^though  I 
think  there  are  a  number  of  additional  corroborative  cir- 
cumstances— the  learned  trial-  judge  was,  in  my  opinion, 
authorized  as  a*  matter  of  law  to  find  as  he  did  upon  the 
facts,  and  if  right  in  law,  it  is  scarcely  contended  that  his 
findings  of  fact  can  be  disturbed. 

Scott,  J.,  concurred  with  Simmons,  J. 

Appeal  dismissed. 
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Galt,  J.  February  IIth^  1915. 

TRIAL. 

filEX  V.  RABINOVITOH  AND  CLINGMAN. 

Criminal  Law — Secret  Commissions  Act,  8-9  Edw,  VII.,  ch. 
SS,  sec.  3  (&),  (c),  {dy — Evidence — Accomplice — Cor- 
rohoration. 

A  company  had  been  purchasing  second-hand  empty  -boxes  from 
defendant  R.,  and  later  on  from  a  partnership  composed  of  de- 
fendants R.  and  C  Whenever  the  company  required  boxes  it  would 
notify  its  head  packer  who  would  order  them  and,  upon  receipt 
thereof,  make  out  an  order  in  duplicate,  setting  forth  the  date  and 
fixing  the  charges  for  the  consignment.  A  copy  of  the  said  order 
was  kept  and  the  original  sent  to  defendants  who  rendered  from 
time  to  time  an  account  which  was  a  reproduction  of  the  prices 
fixed  by  the  head  packer  in  the  orders  made  out  by  him.  Upon 
presentation  to  the  company  of  an  account  approved  and  initialled 
by  the  head  packer,  the  defendants  would  receive  a  cheque. 

Held,  where  the  accounts  delivered  by  defendants  to  the  head 
packer  embodied  prices  far  in  excess  of  the  proper  ones,  that  de- 
fendants, being  well  aware  of  the  true  value  of  the  boxes,  were 
guilty  of  making  false  and  erroneous  statements  to  an  agent  within 
the  meaning  of  sec.  3  (c)  of  the  Secret  Commissions  Act,  although 
the  accounts  were  merely  a  reproduction  of  the  prices  fixed  by  the 
»aid   agent. 

Held,  where  defendant  R.  accepted  an  order  made  out  by  the 
bead  packer  and  acted  upon  it  knowingly  and  with  intent  to  de- 
ceive the  company,  that  he  was  guilty  of  an  offence  under  sec. 
3  (d)    of  the   said   Act. 

Held,  where  defendant  R.  gave  the  said  head  packer  various 
sums  of  money  monthly  as  an  inducement  or  reward  for  fixing^ 
prices  higher  than  they  should  be  fixed,  that  he  was  guilty  of  an 
offence  under  sec  3  (b)   of  the  said  Act. 

Held,  since  the  head  packer  had  been  convicted  on  a  charge 
arising  out  of  the  transactions  in  question,  that  he  was  an  accomplice, 
and  that  therefore  his  evidence  against  R.  relating  to  the  charge  under 
sec.  3  (b)   of  the  said  Act  needed  corroboration. 

Held,  that  facts  which  'tend  to  render  more  probable  the  truth 
of  a  witnesses  testimony  on  any  material  point  are  admissible  in 
corroboration    thereof,    although    otherwise    irrelevant    to    the    issue, 
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and  although  happening  before  the  date  of  the  fact  to  be  corrobor- 
ated. 

Wilcom  V.  Qoifrey,  26  L.  T.  N.  S.  481,  foUowed. 

Oreen  v.  McLeod,  3  A.  R.  676,  referred   to. 

The  prisoners  were  charged  jointly  with  four  offences 
under  the  Secret  Commissions  Ac^  8-9  Edw.  VII.,  ch.  33. 

C.  P.  PuUerton,  K.C.,  for  Crown. 
W.  H.  Hastings,  for  prisoners. 

Galt,  J. : — The  title  of  the  Act  is :  "An  Aot  to  prevent 
the  payment  or  acceptance  of  illicit  or  secret  commissions  and 
other  like  practices."  The  word  "  agent "  in  the  Act  is  de- 
fined to  mean:  "Any  person  employed  by,  or  acting  for, 
another,  and  includes  a  person  serving  under  the  Crown  or 
under  any  municipal  or  other  corporation."  The  word 
"  principal "  includes  an  employer. 

Under  section  3,  "  Every  one  is  guilty^  of  an  offence  and 
liable,  upon  conviction  on  indictment,  to  two  years'  im- 
prisonment, or  to  a  fine  not  exceeding  two  thousand  five 
hundred  dollars,  or  to  both,  and,  upon  summary  conviction, 
to  imprisonmeiijt  for  six  months,  with  or  without  hard  labour, 
or  to  a  fine  not  exceeding  one  hundred  dollars,  or  to  both, 
who, — 

"  (b)  corruptly  gives  or  agrees  to  give  or  offers  any  gift 
or  consideration  to  any  agent  as  an  inducement  or  reward  or 
consideration  to  such  agent  for  doing  or  forbearing  to  do,  or 
for  having  after  the  passing  of  this  Aot  done  or  forborne  to 
do,  any  act  relating  to  his  principal's  affairs  or  business,  or 
for  shewing  or  forbearing  to  shew  favour  or  disfavour  to  any 
person  with  relaition  to  his  principal's  afhirs  or  business ;  or 

"(c)  knowingly  gives  to  any  agent,  or,  being  an  agent, 
knowingly  uses  with  intent  to  deceive  his  principal,  any  re- 
ceipt, accounit,  or  other  document,  in  respect  of  which  the 
principal  is  interested,  and  which  contains  any  statement 
w^hich  is  false  or  erroneous  or  defective  in  any  material  par- 
ticular, and  which,  to  his  knowledge,  is  intended  to  mislead 
the  principal; 

^  (d)  every  person  who  is  a  party  or  knowingly  privy  to 
any  oflfence  under  this  Act  shall  be  guilty  of  such  offence  and 
shall  be  liable  upon  conviction  to  the  punishmenft  herein- 
before provided  for  by  this  section." 

Section  4  of  the  Act  provides  tharf*  it  shall  be  read  as  if 
its  provisions  formed  part  of  the  Criminal  Code. 
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The  first  count  of  the  indictment  charges  that  the  accused 
about  the  16th  da^  of  June,  1914,  at  tlie  City  of  Winnipeg, 
knowingly  gave  to  George  Craig  Ixxjkhart  or  to  Hugh  S. 
MicC\)ok,  both  agents  of  the  J.  H.  Ashdown  Hardware  Com- 
pany, Limited,  an  account  which  contained  a  statemenit  which 
was  false  and  erroneous  in  a  material  particular  and  was  in- 
tended to  mislead  (the  said  company. 

The  second  count  charges  that  on  or  about  June  18th, 
1914,  at  Winnipeg  aforesaid,  the  accused  were  knowingly 
privy  to  one  Hugh  S.  McCook,  an  agent  of  the  J.  H.  Ash- 
down  Hardware  Company,  Limited,  knowingly,  using,  with 
intent  to  deceive  the  said  company,  Ihe  principal  of  said 
McCook,  a  receipt  or  order  fornr,  being  a  document  in  respect 
of  which  said  company  was  interested,  which  said  receipt  or 
order  contained  statements  whicli  were  false  and  erroneous 
in  a  material  particular,  and  which  said  receipt  or  order 
form  was,  with  the  knowledges  of  said  McCook,  intended  to 
mislead  said  company. 

The  third  count  charges  it  hat  the  accused  in  the  month 
of  June,  1914,  at  W^innipeg,  aforesaid,  corruptly  gave  a  gift 
or  consideration  to  Hugh  S.  McCook,  an  agent  of  the  J.  H. 
Ashdown  Hardware  Company  Limited,  as  an  inducement  or 
reward  or  consideration  to  such  agent  for  shewing  favour  to 
■them,  the  said  accused,  with  relation  to  the  affairs  or  business 
of  said  J.  H.  Ashdown  Hardware  Company,  Limited,  or  for 
having  done  an  act  relating  to  the  affairs  or  business  of  said 
company. 

The  fourth  count  charges  that  the  accused  on  or  about 
the  13th  July,  1914,  at  Winnipeg,  aforesaid,  knowingly  gave 
io  George  Craig  Lockbart,  an  agent  of  the  J.  H.  Ashdown 
Hardware  Comj)any,  Limited,  an  account  in  respect  of  which 
the  said  company,  the  principal  of  said  Lockhart,  was  in- 
terested, which  account  contained  a  statement  which  was 
false  and  erroneous  in  a  mater.ial  particular  and  which,  to 
the. knowledge  of  the  accused,  was  intended  to  mislead  the 
said  company. 

The  Ashdown  Oompany  are  wholesale  and  retail  mer- 
chants in  Winnipeg,  and  have  conducted  business  here  for 
many  rears. 

The  present  transaction  occurred  in  their  wholesale  busi- 
ness. In  re-shipping  itheir  goods,  they  require  boxes  of  various 
sizes,  and  it  has  been  their  custom  to  purchase  second-hand 
empty  boxes  from  various  persons  and  firms.     These  boxes. 
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for  the  most  part,  were  obtained  from  wholesale  liquor  dealers 
and  hotels,  and  also  from  wholesale  tobacco  dealers  and 
grocery  dealers;  but  far  the  larger  proportion  of  the  lioxes 
required  and  supplied  were  so-called  liquor  boxes.  The  prices 
charged  by  the  original  vendors  of  these  second-hand  liquor 
boxes  was  shewn  to  be  $1  per  dozen,  if  the  boxes  were  called 
for,  or  $1.25  if  they  were  delivered  to  the  purchaser.  The 
usual  price  charged  for  other  boxes,  for  instance,  biscuit 
boxes,  chocolate  boxes,  ftobacco  l)oxes,  cigarette  boxes,  etc., 
was  25c.  apiece.  Occasionally  the  prices  charge<l  would  be 
35o.,  40c.,  45c.,  and  even  50c.  per  box:  but  that  api^ears  to 
have  been  unusual,  and  probably  only  applied  to  large  pack- 
ing cases  required  at  the  time  for  some  special  purpose. 

The  Ashdown  Companv  had  dealt  with  Rabinovitch  con- 
tinuously since  the  year  1908.  In  supplying  these  boxes  to 
the  Ashdown  Company,  Rabinovitch,  and  later  on  both 
Rabinovitch  and  Clingman,  would  have  to  procure  and  pay 
for  the  boxes,  and  they  would  naturally  expect  to  make  a 
reasonable  profit  on  each  resale  to  ithe  Ashdown  Company. 

Fred  L.  Chandler,  manager  of  the  Marshall  Wells  Co, 
was  called  as  a  witness  for  the  Crown.  He  testified  that  his 
company  did  the  same  class  of  business  us  the  Ashdown  Com- 
])anvi;  that  ithey  purchased  similar  empty  boxes  from  a  junk 
dealer  named  Schragge,  and  thaA  they  paid  $1  per  dozen  for 
liquor  boxes,  if  called  for,  or  $1.25  if  delivered  by  Schragge. 

The  following  figures  illustrate  the  prices  paid  by  the 
Ashdown  Company  during  their  earlier  dealings  with  Rabino- 
vitch : — 

Aug.  24, 1908.     51/2  doz.  grocery  boxes  at  10c $6  60 

Sept.    4, 1908.     32  boxes  at  30c 9  60 

Sept.  16, 1908.     10  boxes  at  30c 3  00 

42  boxes  at  10c 4  20 

Sept.    9, 1908.     51/2  doz.  boxes  at  10c 6  60 

Sept.  23, 1908.     78  boxes  at  10c 7  80 

Sept.  29, 1908.     39  cases  at  10c 3  90 

8  cases  at  25c 2  00 

Ck^:      9, 1905.  95  boxes  at  10c 9  50 

Nov.  20, 1908.  n   boxes  at  35c 4  20 

15  boxes  at  30c 4  50 

Feb.  26, 1909.  12  boxes  at  45c ! 5  40 

5  doz.  boxes  at  15c 9  00 

3  doz.  boxes  at  10c 3  60 

10  boxes  at  40c 4  00 
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Mar.      9, 1909.  281  boxes  at  *35<* $70  25 

22  boxes  at  40c 8  80 

7  boxes  at  50c 3  50 

12  boxes  at  30c 3  60 

So  far  as  I  could  gather  from  ithe  evidence,  the  prices  at 
which  these  various  kinds  of  second-hand  boxes  were  obtain- 
able from  1908  down  to  date  have  been  practically  the  same, 
so  far  as  'the  general  trade  in  this  class  of  goods  was  con- 
cerned. 

In  the  fall  of  1909,  Rabinovitch  took  his  brother-in-law 
Clingman  into  partnership  with  bim  and  they  thenceforward 
carried  on  business  under  the  name  of  the  Winnipeg  Bottle 
&  Metal  Exchange.  The  declara*tion  of  partnership  was 
registered  on  March  18th,  1910. 

Babinovitch,  who  was  examined  during  the  course  of  the 
trial,  appears  <to  be  a  shrewd  young  man,  with  ordinarj'  edu- 
cation. Clingman  appears  to  be  a  dull,  uneducated  man, 
older  than  Babinovitch,  and  unable  /to  either  read  or  write. 
Still  Clingman  had  been  engaged  in  this  junk  husiness  for 
some  considerable  time  before  he  entered  into  partnership 
with  his  brother-in-law,  and  he  was  well  aware  of  the  ordin- 
ary prices  at  which  the  goods  he  dealt  in  were  bought  and 
sold.  In  fact,  he  was  usually  the  purchaser  of  the  goods 
before  reselling  to  the  Ashdown  Company.  From  the  da/te 
of  their  partnership,  the  accused  had  continuous  dealings  with 
the  Ashdown  Company  in'  the  supply  of  second-hand  boxes. 

The  system  adopted  by  the  parties  was  as  follows:  The 
Ashdown  Company  had  a  head  packer,  named  Hugh  Smith 
McCook,  who  had  been  in  Itheir  empla>'i  for  the  last  ten  years, 
assisted  by  several  under-packers.  Goods  for  shipment  by 
the  company  were  packed  on  the  third  floor  of  their  ware- 
house. On  the  first  floor,  the  Ashdown  Company  employed 
a  receiver  of  goods,  named  Thome.  Whenever  the  company 
required  boxes,  they  would  notify  the  accused,  and  when  a 
consignment  of  boxes  arrived,  Thome  would  counit  them 
without  specifying  the  particular  kind  and  enter  them  in  a 
book.  But  Clingman  did  not  require  nor  receive  any  receipt. 
Thorne  would  then  nctifv/  McCbok,  the  head  packer,  who 
would  send  ithem  down  one  of  his  assistants  to  got  the  boxes. 
The  assistant  would  coumt  them  and  enter  the  number  of 
them  on  a  slip  of  paper,  take  the  boxes  up  in  the  elevator  to 
McCook,  and  hand  him  the  slip.     It  would  then  be  McCook's 
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duty  to  make  out  an  order  in  duplicate,  setting  forth  the  da»te 
and  fixing  the  charges  for  the  consignment,  and  send  the 
original  to  the  accused,  keeping  the  carbon  copy  in- an  order 
book. 

The  accused  would  render  a  statement  of  their  account 
againat  the  Ashdowu  Company  twice  a  month,  usually  about 
the  middle  and  end  of  the  month.  This  statement  would  be 
a  reproduction  of  the  figures  which  had  been  fixed  by  McCook 
in  each  of  the  orders  aforesaid.  The  statement  rendered  in  the 
middle  of  any  month  would  usually  contain  the  orders  given 
during  the  last  fortnight  of  the  preceding  month,  and  the 
statement  rendered  at  the  end  of  the  month  would  include 
the  orders  for  the  first  half  of  that  month.  Such  aitatements 
would  be  taken  by  one  of  the  accused  to  McCook  at  the  Ash- 
down  warehouse,  to  be  approved  and  initialled.  It  would 
then  be  handed  back,  and  on  presentation  at  the  office  a 
cheque  would  be  made  outt  and  delivered  for  the  amount  in 
favour  of  the  Winnipeg  Bottle  &  Metal  Exchange. 

In  or  about  the  month  of  May,  1914,  the  Ashdown  Com- 
pany became  suspicious  that  they  were  paying  too  much  for 
their  boxes.  The  fixing  of  the  prices  for  these  boxes  had 
been  delegated  to  McCook  for  years  past  and  nobody  else  in 
the  warehouse  seemed  to  have  any  accurate  knowledge  as  to 
what  the  proper  prices  should  be. 

The  account  referred  to  in  the  first  .count  of  the  indict- 
ment is  dated  June  16th,  1914.  It  was  made  out  by  Harry 
Babinovitch  and  consists  of  items  which  had  previously  been 
entered  in  various  orders  given  by  McCook  to  Rabinovitch, 
commencing  June  2nd  and  ending  June  16th.  A  glance  at 
this  account  indicates  at  once  a  very  large  increase  in  the 
prices  paid  for  boxes  over  the  amounts  which  had  previously 
been  charged  by  Rabinovitch  in  1908,  and  which  were  shewn, 
by  the  evidence  of  several  witnesses,  to  be  the  ordinary  prices 
for  such  goods  in  Winnipeg  ever  since  that  date.  A  few  lots 
were  charged  for  at  the  rate  of  15  cents  apiece,  but  a  large 
number  at  prices  ranging  from  50  cents  up  to  80  cents. 

In  the  result  490  second-hand  boxes  were  received  by  the 
Ashdown  Company  from  the  accused  and  were  charged  for 
at  an  average  price  of  57  cents  apiece.  Clingman,  who  had 
delivered  the  boxes,  took  this  account,  amounting  in  all  to 
$280  to  the  Ashdown  Company,  procured  McCook's  initial- 
ling, and  then  received  a  cheque  for  the  amount. 
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l>he  next  account  rendered  by  the  accused  under  the  name 
of  the  Winnipeg  Bottle  &  Metal  Exchange,  is  dated  July 
13th.  It  covers  items  running  from  June  17th  to  June  30th, 
amounting  to  $264,  and  forms  the  basis  of  the  fourth  count 
of  the  indictment.  This  account  also  was  made  out  by  Ra- 
binovitch.  The  amounts  charged  for  the  various  classes  of 
boxes  is  pretty  much  the  same  as  appeared  in  the  previous 
account,  that  is  to  say,  it  varies  from  15  cents  apiece  per  box 
(in  very  few  instances)  to  40  cents,  50  cents,  60  cents  and 
80  cents.  The  boxes  on  the  average  netting  47^^  cents  apiece. 
Of  these  556  boxes,  437  are  said  to  have  been  liquor  boxes, 
the  price  of  which  was  shewn  to  be  certainly  not  more  than 
$1.50  per  dozen. 

€lingman,  according  to  his  own  story,  was  absolutely 
ignorant  of  everything  that  took  place  in  connection  with 
these  transactions.  He  says  he  could  not  read  and  did  not 
know  the  prices  that  were  being  charged,  and  although  he 
was  entitled  to  one  half  the  profits  of  the  business,  ever  since 
the  partnership  commenced,  he  never  made  any  effort  to 
ascertain  what  was  due  to  him,  but  merely  drew  out  a  little 
money  from  time  to  time  to  live  upon.  He  must  have  had 
some  practical  knowledge  of  figures  for  he  was  the  partner 
who  conducted  most  of  the  buying  up  of  boxes,  etc.  He  also 
did  most  of  the  delivering  of  the  goods',  and  he  at  least  occa- 
sionally collected  payment  for  the  goods.  I  cannot  believe 
that  ho  was  not  well  aware  of  the  prices  his  firm  was  charg- 
ing the  Ashdown  Company  for  the  boxes  in  question.  The 
line  of  business  pursued  by  his  firm  included  only  a  few 
classes  of  goods  and  it  is  impossible  to  believe  that  he  did 
not  frequently  discuss  with  his  brother-in-law,  Rabinovitch, 
the  prices  at  which  they  were  selling  the  goods  which  he, 
Clingman,  had  already  bought  and  paid  for.  In  the  case  of 
the  account  dated  June  16th,  Clingman  himself  attended 
with  the  account,  and  got  the  cheque.  He  would  at  least 
know  that  his  firm  were  collecting  a  cheque  for  $280  for 
boxes  delivered  between  the  1st  and  15th  of  June.  He  also 
knew  the  amount  shewn  by  his  firm's  account  dated  July 
13th,  1914,  for  $264,  as  he  attended  to  collect  this  also. 

I  am  satisfied  that  if  there  was  any  "  false  or  erroneous 
statement"  in  either  of  these  accounts  Clingman  as  well  as 
Rabinovitch  must  be  taken  to  have  known  it. 

The  Secret  Commissions  Act  is  a  reproduction  of  the 
Prevention  of  Corruption  Act,  1906,  in  force  in  England. 
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T  have  been  unable  to  find  any  case  decided  under  either 
Act  which  might  assist  in  deciding  this  case. 

The  first  and  fourth  counts  of  the  indictment  are  laid 
under  sec.  3  (c)  of  the  Secret  Conunissions  Act,  which  is 
aimed*  at  punishing  anyone  who  knowingly  gives  to  any 
agent  any  receipt,  account  or  other  document  in  respect  of 
which  the  principal  is  interested,  and  which  contains  any 
statement  which  is  false  or  erroneous  or  defective  in  anv 
material  particular,  and  which  to  his  knowledge  is  intended 
to  mislead  the  principal. 

The  question  is,  do  these  accounts,  or  either  of  them, 
contain  any  false  or  erroneous  statement? 

The  Oxford  Xew  English  Dictionp.ry  defines  the  word 
"  false  "  to  mean,  **  erroneous,  wrong," — ^*  purposely  untrue, 
mendacious." 

During  the  argument  of  this  case  I  was  a  good  deal  im- 
pressed with  the  view  that  a  statement  of  account  by  a  ven- 
dor of  goods,  embodying  merely  the  same  figures  as  had  been 
fixed  by  an  agent  of  the  purchaser  could  not  fairly  be  said 
to  be  a  false  statement,  and  that  for  the  same  reason  it  would 
not  be  erroneous  or  defective. 

In  order  to  properly  ascertain  to  what,  if  any,  extent 
the  accused's  accounts  were  false,  in  the  light  of  the  meaning 
given  to  that  word  by  our  most  authoritative  dictionary,  it  is 
necessary  to  revert  to  the  original  orders  given  by  McCook 
which  formed  the  basis  of  the  accused's  accounts. 

McCook  was  well  aware  of  the  true  values  of  the  boxes 
and  the  prices  which  had  for  years  been  paid  by  the  Ashdown 
Company  in  purchasing  them.  Upon  receipt  of  any  given 
quantity  of  boxes,  for  instance,  of  83  boxes  on  June  4th,  it 
was  shewn  in  evidence  that  this  consignment  consisted  of  80 
liquor  boxes  and  3  ApoUinaris  boxes,  valued  in  all  at  $8.30 ; 
but  McCook  subdivides  these  into  five  different  classes  of 
boxes  at  prices  ranging  from  15  cents  to  80  cents  per  box, 
at  a  total  charge  of  $32.10.  Manifestly  the  statements  made 
in  that  order  as  drawn  up  by  McCook  were  false  and  er- 
roneous within  the  meaning  to  be  attributed  to  those  terms, 
and  were  intended  to  deceive  his  principal. 

Rabinovitch  possessed  the  same  knowledge  as  McCook 
had  with  regard  to  the  proper  values  to  be  paid  for  the  boxes. 
He  must  have  known  perfectly  well  that  the  prices  were 
"  false    and    erroneous.*'     He    willingly    adopted    McCook^s 
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figures  and  rendered  his  account  to  the  J.  H.  L\shdown  Hard- 
ware Company,  Limited,  embodying  these  false  charges,  and 
sent  Clingman  to  collect  the  money. 

Clingman  was  well  acquainted  with  the  prices  of  the 
boxes,  for  he  had  paid  for  them  himself.  It  is  true  he  says 
lie  cannot  read  or  write,  but  he  at  least  knew  the  number  of 
boxes  he  had  delivered  and  he  must  have  known  the  proper 
prices  chargeable  for  them  by  his  firm.  He  took  the  bill  to 
McCook  for  initialling  and  subsequently  obtained  a  cheque 
for  the  amount.  I  think  he  must  be  taken  to  have  known 
perfectly  well  that  the  account  contained  the  above  false 
statements. 

Precisely  the  same  reasoning  applies  to  the  account  dated 
July  13th,  1914,  which  forms  the  subject  of  the  fourth  count 
of  the  indictment. 

The  charge  set  forth  in  the  second  count  of  the  indict- 
ment is  that  the  accused  on  or  about  the  18th  day  of  June, 
1914,  were  knowingly  privy  to  McCook,  agent  of  the  Ash- 
down  Company,  knowingly  using,  with  intent  to  deceive  thu 
Ashdown  Company,  a  receipt  or  order  form  No.  46173, 
which  said  receipt  or  order  contained  statements  which  were 
false  and  erroneous  in  a  material  particular,  etc. 

The  order  in  question  relates  to  a  delivery  of  191  boxes 
by  the  accused  to  the  Ashdown  Company.  This  delivery,  as 
shewn  by  the  evidence  of  George  Craig  Lockhart,  voucher 
clerk  for  the  Ashdown  Company,  consisted  of  188  liquor 
cases  and  4  Old  Chum  cases.  The  value  of  the  liquor  cases 
at  proper  prices  is  calculated  to  be  $19.58,  and  the  4  Old 
Chum  cases,  $1,  making  in  all  $20.58.  This  consignment 
was  expanded  by  ^IcCook  on  the  company's  order  form  into 
seven  different  classes  of  boxes,  ranging  at  prices  of  15  cents, 
40  cents,  45  cents,  50  cents,  60  cents,  65  cents  and  80  cents, 
and  the  amount  to  be  charged  was  fixed  by  McCook  at  $99.20. 

Unquestionably  this  order  contained  statements  which 
were  false  and  erroneous  in  material  particulars,  and  was 
intended  to  mislead  the  Ashdown  Company. 

Babinovitch,  for  reasons  already  given,  must  be  taken  to 
have  accepted  the  order  and  acted  upon  it  knowingly  and 
with  intent  to  deceive  the  Ashdown  Company. 

There  was  no  evidence  to  connect  Clingman  with  know- 
ledge of  the  terms  of  this  order.     He  could  not  read  or  write 
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except  to  a  very  limited  extent,  and  he  would  have  nothing 
to  do  with  the  preparation  of  the  accounts  to  be  rendered  to 
the  Ashdown  C\)mpany. 

The  third  count  of  the  indictment  charges  that  the  ac- 
cused in  the  month  of  June,  1914,  corruptly  gave  a  gift  or 
consideration  to  Hugh  S.  McCook,  an  agent  of  the  J.  H. 
Ashdown  Hardware  Company,  Limited,  as  an  inducement 
or  reward  or  consideration  to  such  agent  for  shewing  favour 
to  them  with  relation  to  the  affairs  or  business  of  the  Ash- 
down Company. 

In  order  to  deal  intelligently  with  this  charge  a  few  pre- 
liminary observations  are  necessary.  Shortly  after  July 
1914,  McCook  was  arrested  in  connection  with  the  transac- 
tions in  question.  He  pleaded  guilty  and  was  let  out  of 
custody  on  suspended  sentence.  The  particular  charge  laid 
against  him  was  not  put  in  evidence  at  this  trial,  but  McCook 
was  called  as  a  witness  for  the  prosecution  and  testified  that 
he  had  been  in  the  employ  of  the  Ashdown  Company  for 
about  ten  years  as  head  packer.  He  explained  the  system 
adopted  in  purchasing  second-hand  boxes  as  above  detailed. 
He  had  been  purchasing  boxes  from  Rabinovitch  for  about 
seven  vears  and  from  both  of  the  accused  since  the  formation 
of  the  Winnipeg  Bottle  &  Metal  Exchange.  McCook  states 
that  about  three  years  ago  Rabinovitch  was  with  him  in  the 
warehouse  and  when  going  away  put  a  ten  dollar  bill  in  ilc- 
Cook's  pocket.  McCook  had  been  examined  as  a  witness  at 
the  preliminary  hearing  and  stated  that  Rabinovitch  handed 
him  $10  on  the  occasion  in  question,  but  he  did  not  say  that 
Rabinovitch  had  put  it  in  the  witness'  pocket.  McCook  pro- 
fesses that  at  first  he  did  not  know  why  Rabinovitch  gave 
him  this  money  and  he  called  him  back  to  ask  him  about  it, 
but  Rabinovitch  just  told  him  to  keep  it,  or  something  of 
that  kind.  A  few  months  afterwards  McCook  says  Rabino- 
vitch gave  him  $20  and  from  that  time  on  up  to  the  date  of 
^IcCook's  discharge  by  the  company  on  July  10th,  1914, 
Rabinovitch  paid  him  moneys  aggregating  about  $50  a 
month.  McCook  stated  in  his  evidence  that  Rabinovitch 
asked  him  a  couple  of  times  "  to  put  more  on,"  in  reference 
to  the  amounts  to  be  inserted  by  McCook  in  his  orders  which 
would  form  the  basis  of  the  accounts  subsequently  to  be  ren- 
dered by  the  accused  to  the  company. 

The  particular  payment  charged  in  the  indictment  is  said 
to  have  been  made  by  the  accused  to  McCook  in  June,  1914. 
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McCook  says  that  these  payments  were  usually  made  to  him 
by  Babinovitch  on  Portage  avenue  or  at  the  Queen's  Hotel. 
He  says  that  Rabinovitch  paid  him  $30  or  $40  in  June,  1914 ; 
but  that  he  cannot  recall  whether  it  was  paid  to  him  on  the 
street  or  in  the  Queen's  Hotel,  nor  is  he  able  to  fix  the  date 
of  the  payment  other  than  -tating  that  he  thinks  it  was  dur- 
ing the  latter  part  of  June. 

There  is  no  evidence  to  connect  Clingman  with  any  of 
these  alleged  payments  other  than  the  suggestion  that  as  a 
partner  of  Eabinovitch  he  must  have  known  whatever  Ra- 
binovitch was  doing  in  reference  to  the  firm's  business. 

Rabinovitch  denies  that  he  ever  paid  anything  to  McCook 
in  connection  with  his  dealings.  He  shews  by  his  evidence 
that  he  was  away  from  Winnipeg  from  June  16th  to  19th, 
and  that  he  went  away  again  on  June  25th  to  the  Pacifit! 
coast  and  was  away  till  July  6th.  Still,  he  was  in  Winnipeg 
from  the  19th  to  the  '^5th.  He  did  not  deny  McCJook's  state- 
ment that  he  had  asked  McCook  "  to  put  more  on  "  the  box 
account,  but  this  may  have  been  because  he  was  not  asked 
about  it  by  his  counsel. 

In  attempting  to  decide  between  the  evidence  given  by 
these  two  men  the  credibility  to  be  given  to  McCook  is  of 
course  greatly  weakened  by  the  fact  that  he  is  a  confessed 
criminal,  and  has  been  carrying  on  a  systematic  robbery  of 
his  employer  for  some  years.  Furthermore,  his  statements 
in  regard  to  the  particular  instances  of  receiving  money  from 
Rabinovitch  are  indefinite.  At  the  police  court  he  stated 
that  the  first  $10  was  simply  given  to  him  by  Rabinovitch, 
whereas  at  this  trial  he  stated  that  the  money  was  placed  in 
his  pocket  by  Rabinovitch.  Then  again  as  to  the  alleged 
payment  in  June,  1914,  McCook  stated  at  the  police  court 
that  the  amount  was  $40,  whereas  at  this  trial  he  said  $30. 
On  the  other  hand,  one  is  confronted  with  the  question,  what 
possible  motive  could'  McCook  have  had  for  overcharging  his 
employer,  unless  he  derived  some  benefit  from  it? 

There  is  no  doubt  whatever  that  the  prices  fixed  by  Mc- 
Cook to  be  charged  by  the  accused  for  the  boxes  delivered  to 
the  Ashdown  Company  were  frequently  double  and  treble  and 
quadruple  the  amounts  which  the  accused  were  properly  en- 
titled to  charge.  The  moneys  payable  for  the  boxes  did  not 
go  through  MjcCook's  hands  in  the  shape  of  cash,  but  were  all 
paid  by  cheque  delivered  at  the  office  to  one  of  the  accused. 
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That  McCook  should  have  carried  on  such  a  system  of  oTer- 
charges  without  receiving  any  benefit  from  the  accused  is  im- 
possible to  believe.  He  wa5  apparently  the  only  employee 
of  the  Ashdown  Company  who  had  any  accurate  knowledge 
of  the  proper  prices  to  be  paid  for  these  boxes,  but  he  took 
tlie  precaution  of  keeping  his  order  books  locked  up  in  a 
drawer  of  his  desk,  so  that  nobody  else  could  get  at  them 
until  on  one  or  two  occasions  in  June,  Mr.  Dykes,  the  man- 
ager of  the  company,  pried  open  the  drawer  and  discovered 
the  overcharges  which  were  being  made.  McCook's  evidence 
in  this  case  must  be  treated,  I  think,  as  the  evidence  of  an 
accomplice  in  the  crime  charged,  and  it  should  not  be  ac- 
cepted without  corroboration.  But  Rabinovitch  knew  just 
as  well  as  McCook  did  that  the  figures  fixed  by  McCook  were 
gross  overcharges,  and  that  Rabinovitch  and  his  partner  were 
receiving  the  benefit  of  such  overcharges.  Rabinovitch  him- 
self made  out  the  accounts  under  which  he  knew  he  was 
charging  double  and  treble  the  right  amounts.  If  he,  as  an 
honest  man,  considered  that  the  figures  were  wrong  and  that 
gross  mistakes  were  being  made  month  by  month  in  his 
favour  by  McCook,  surely  it  would  have  been  his  dutj'  to 
point  them  out  to  McCook ;  but  no  such  thing  happened. 

I  cannot  resist  the  belief  that  McCook's  evidence  as  to 
receiving  these  gifts  month  by  month  from  Rabinovitch  and 
in  particular  receiving  $30  or  $40  from  Rabinovitch  in  the 
month  of  June,  1914,  is  reasonable  in  itself.  I  do  not  attach 
much  importance  to  a  lack  of  definiteness  in  the  particulars 
of  time,  place  or  amount,  because  I  think  that  if  such  gifts 
were  made  frequently  the  parties  would  not  make  a  careful 
note  of  them  even  in  their  own  minds. 

The  question  is  whether  MoCook's  evidence  is  suflSciently 
corroborated.  The  following  facts  appear  to  me  to  have  an 
important  bearing  on  this  question  of  corroboration. 

Item  1.  The  statemenJt  of  account  rendered  by  the 
accused  under  the  name  of  the  Winnipeg  Bottle  &  Metal 
Exchange  is  dated  June  16th,  1914.  Amongst  the  items  in- 
cluded in  it  is  one  of  June  3rd.  Upon  that  date,  a  delivery 
was  made  by  the  accused,  which  is  entered  in  the  book  of  the 
receiver  for  'the  Ashdown  Company  as  simply  "  103  empty 
boxes."  It  was  shewn  in  evidence  that  Clingman  nearly 
always  made  these  deliveries  and  that  he  neither  recjuired 
nor  received  any  receipt  for  the  boxes  he  delivered.     When 
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tliese  boxes  were  sent  upstairs  to  McCook,  he  expanded  them 
as  follows: — 

28  boxes  at  50c $14  00 

31  boxes  at  60c 18  60 

22  boxes  at  45c 9  90 

15  boxes  at  40c 6  00 

7  boxes  at  15c 1  05 

On  June  4th,  jinother  delivery  of  ''83  emptv  boxes'^  was 
expanded  by  McCook  as  follows: — 

22  boxes  at   60c $13  20 

14  boxes   at  50c 7  00      » 

31  boxes  at  15c 4  65 

13  boxes  at  45c 5  85 

3  boxes  at  80c 2  40 

The  total  nunvber  of  boxes  delivered  as  shewn  by  »the 
statement  of  June  16th  is  490,  and  the  amount  charged  is 
$280,  or  at  an  average  price  of  57  cents  apiece. 

Item  2.  The  statement  of  account  rendered  by  the 
accused  and  dated  July  13th  was  also  made  up  by  Kabino- 
vitch.  The  item  dated  June  17th  is  entered  in  the  receiver's 
book  as  simply  ^^  192  empty  boxes."  McCook  expands  this 
in  his  order  book  as  follows: — 

28  boxes  at  15c $4  20 

42  boxes  at  60c 25  20 

34  boxes  at  80c .* .  27  20 

22  boxes  at  65c 14  30 

18  boxes  at  50c 9  00 

10  boxes  at  45c 4  50 

37  boxes  at  40c 14  80 

Item  3.  The  account  dated  June  16th  was  given  by 
Rabinovitch  to  Clingman,  who  attended  the  Ashdown  Com- 
pany and  received  a  cheque  for  the  amount. 

Item  4.  As  regards  the  account  dated  July  13th,  McCook 
had  been  discharged  on  July  10th,  so  that  he  could  not  initial 
it.  By  this  timte,  the  Ashdown  Company  had  decided  not  to 
pay  any  more  moneys  to  the  accused  until  they  made  further 
investigation.  Consequently,  when  EaWnovitch  rang  up 
Lockhart  on  Julr  l.'y^h,  inquiring  why  the  account  was  not 
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paid,  Lockhart  requested  him  to  furnish  a  duplicate  of  his 
account,  and  says  that  Babinovitch  promised  to  do  so;  but 
he  never  did  so;  and  the  accused  have  never  since  made  anv 
attempt  to  collect  the  money. 

Item  5.  The  accused  have  never  rendered  any  account 
for  boxes  delivered  during  the  first  half  of  July,  although 
several  such  deliveries  'took  place. 

Facts  which  tend  to  render  more  probable  the  truth  of  a 
witness's  testimony  on  any  material  point  are  admissible  in 
corroboration  thereof,  although  otherwise  irrelevant  to  the 
issue,  and  although  happening  before  the  date  of  the  fact  to 
be  corroborated :  Wilcox  v.  Gotfrey,  26  L.  T.  N.  S.  481, 

In  Green  v,  McLeod,  23  A.  R.  676,  the  question  arose  as 
to  whether  certain  evidence  given  by  an  administratrix  had 
been  sufficiently  corroborated.  Osier,  J. A.,  says,  at  p.  678:' 
"  In  my  opinion,  it  has  been  so  corroborated.  The  language 
of  the  Act  is  very  general.  '  Other  material  evidence '  is  the 
expression,  and  this  may  be  direct  or  may  consist  of  in- 
ferences or  probabilities  arising  from  other  facts  and  cir- 
cumeftances  tending  to  support  the  tnufch  of  the  witness's 
statement.  .  .  .  And  as  to  the  other  sum  received  by  her 
— indeed  as  to  both — the  fact  of  the  deceased  having  survived 
her  receipt  of  it  for  some  fourteen  months  ancj  having  made 
no  complaint  of  the  defendant's  conduct  in  connection  with 
it,  though  he  had  ample  opportunity  of  doing  so,  tells  in  her 
favour  with  equal  force.  These  are  circumstanees  which  are 
material  and  which  are  relevant  and  which  could  not  have 
been  rejected.  I  think  they  amount  to  material  evidence  in 
corroboration  of  the  defendant's  evidence  within  the  mean- 
ing of  the  Act." 

I  am  of  opinion  that  the  facts  set  forth  in  the  various 
items  of  evidence  above  mentioned,  and  the  inferences  or 
probabilities  fairly  deducible  therefrom,  afford  sufficient  cor- 
roboration of  the  evidence  given  by  McCook  as  to  the  pay- 
mients  received  by  him  from  Babinovitch  from  time  to  time, 
and  in  partcular  to  the  payment  of  $30  or  $40  in  June,  1914. 

With  regard  to  Clingman,  while  I  have  the  gravest  doubt 
that  he  was  not  well  aware  of  these  payments  alleged  by 
McCook,  I  cannot  sav  that  the  evidence  is  sufficient  to  con- 
nect  him  with  knowledge  of  them.  He  was  unable  to  read 
or  write  and  McCook  does  not  in  any  way  connect  Clingman 
with  anjf  of  the  payments.  I  accordingly  give  him  the  benefit 
of  the  doubt  as  regards  this  third  count. 
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For  the  above  reasons,  I  find  Babinovitch  guilty  upon  ail 
four  counts  and  Clingman  guilty  upon  the  first  and  fourth 
counts,  but  not  guilty  on  the  scond  and  third. 


MAHITOBA. 

Mathbbs,  C.J.K.B.  February  13th,  1916. 

In  re  KILDONAN  AND  ST.  ANDREW'S  ELECTION. 

Controverted  Elections — Manitoba  Act,  Sec,  21 — Pvblication 
of  Notice  of  Presentation  of  Petition — Not  Conditional 
Upon  Receipt  of  Cost  Thereof — Deposit  Not  Necessary 
Until  Amount  Ascertained  and  Petitioner  Notified — Rule 
10  Repealed  by  Sec.  21  of  Act. 

« 

The  langiiage  of  sec.  21  of  the  Manitoba  Controverted  Eilec- 
tions  Act  is  imperatiye.  casting  upon  the  returning  officer  the  duty 
of  publishing  notice  of  presentation  of  a  petition  and  is  not  con- 
ditional upon  the  petitioner  supplying  him  with  funds  for  that 
purpose.  ( 

The  petitioner  need  not  deposit  money  with  the  prothonotanr 
or  with  the  returning  officer  to  cover  the  cost  of  publication  or 
the  notice  of  presentation  of  a  petition  until  that  amount  has  been 
ascertained  by  the  returning  officer  and  the  petitioner  is  notified 
of  it. 

In  Re  Lisgar,  7  M.  R.  581,  20  S.  C.  B.  1,  inapplicable. 

Rule  10  is  inconsistent  with,  and  therefore  impliedly  repealed 
by,  sec.  21  of  the   said   Act. 

Hearing  of  preliminary  objections. 

J.  E.  Adamson  and  S.  Hart  Green,  for  petitioners. 

A.  J.  Andrews,  K.C.,  and  F.  M.  Burbidge,  for  respon- 
dents. 

Mathers,  CJ.K.B.  : — At  the  conclusion  of  the  argu- 
ment all  the  objections  were  dismissed  with  the  exception 
of  the  25th,  which,  in  part,  complains  -that  the  -petitioners 
did  not  deposit  with  the  prothonotary  or  pay  to  the  return- 
ing oiBoer  the  costs  and  expenses  of  publishing  the  petition 
and  notice  of  presentation  thereof,  and  that  neither  the 
petition  nor  notice  of  presentation  thereof  was  published. 

As  a  fact  no  money  was  deposited  hy\  the  petitioners 
with  the  prothonotary  or  paid  to  the  returning  officer  to 
cover  the  cost  of  publishing  the  -notice  which  he  is  required 
to  publish  by  section  21  of  the  Manitoba  Controverted  Elec- 
tions Act,  nor  was  any  such  notice  published  by  him. 
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In  80  far  a8  failure  to  publish  this  notice  was  due  to  the 
fault  of  the  returning  officer,  the  petitioners  are  not  re- 
sponsible. That  officer  Was  called  and  frankly  stated  that 
he  did  not  know  of  the  provision  requiring  him  )fco  publish 
a  notice  and  that  had  he  known  he  w^ould  in  all  probability 
have  published  the  notice  as  required. 

Rules  of  Court  were  made  by  the  Judges  in  1886  (8  M. 
H.  609)  under  a  former  Act.  I  am  disposed  to  think  these 
nile«,  in  so  far  as  they  are  not  inconsistent  with  the  pre- 
sent Act,  are  continued  in  force  by  section  33  of  Ithe  Inter- 
pretation Act,  K.  8.  M.  1913,  c.  105,  which  says  that  when 
an  Act  is  repealed  and  other  provisions  are  substitiited,  all 
rules  made  under  the  repealed  Act  shall  continue  good  and 
valid  so  far  as  they  are  not  inconsistent  with  the  sub^ituted 
Act  until  'they  are  annulled  and  others  made  in  their  stead. 
It  is  ndt  necessary  to  decide  the  point  because  if  the  local 
rules  are  in  force  the  notices  required  to  l^e  published  by 
Hule  10  have  been  so  published.  I  am  of  opinion,  however, 
that,  for  'the  reasons  given  In  Re  Richelieu,  48  S.  0.  R,  625, 
this  particular  rule  is  inconsistent  with,  and  therefore  im- 
pliedly repealed  by  section  21  of  the  Act,  which  requires  the 
returning  officer  to  publish  a  notice  of  the  petition  in  a 
newspaper  published  in  the  electoral  division  and  if  none 
so  published,  then  in  one  published  in  an  adjoining  division. 

Then,  are  the  English  rules  of  Michaelmas  Term,  1868, 
in  force?  By  section  90  of  the  Act,  so  far  as  the  Manitoba 
rules  "  do  not  extend  "  the  English  rules  are  to  be  observed 
where,  consisftently  with  the  Act,  they  can  be  observed.  The 
local  rules  do  ndt  deal  wth  the  question  of  who  shall  pay  the 
cost  of  publishing  the  notice  required  by  section  21  of  the 
Act,  and  neither  does  the  Act-  itself.  It  is  to  mv  mind  at 
least  doubtful  whether  the  first  part  of  English  Rule  12  is 
not  inconsistent  with  sec.  21  of  the  Act  and  is,  therefore, 
not  to  be- observed  in  Manitoba.  It  may  be,  however,  that 
that  rule,  in  so  far  as  it  directs  that  ithe  cost  of  such  pub- 
lication shall  be  paid  by  (the  petitioners,  is  in  force. 

Assuming  that  this  part  of  the  rule  is  to  be  observed 
here,  is  thei  failure  to  deposit  with  the  prothonotary  a  sum 
to  cover  thi*  expenditure  or  to  pay  such  a  sum  in  advance 
to  the  returning  officer,  a  fatal  preliminary  objection?  It 
was  held  by  the  Manitoba  Pull  Court,  In  re  Lisgar,  7  M.  R. 
581,  affirmed  by  the  Supreme  Court,  20  S.  C.  R.  1,  and  re- 
affirmed In  re  Burrard,  31  S.  C.  R.  459,  that  failure  to  leave 
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wifth  the  prothonotary  at  the  time  of  filing  the  petition  a 
copy  thereof  for  the  returning  officer  as  required  by  Eng- 
lish Rule  ly  is  a  ground  of  preliminary  objection  and  is  fatal 
to  the  petition. 

In  the  Lisgar  case  the  Supreme  Court  was  not  unani- 
mous. Strong  and  Gwynne,  JJ.,  dissented,  and  Taschereau, 
J.,  doubted.  From  the  judgment  of  Gwynn^  J.,  in  the  Bur- 
rard  case,  I  infer  that  had  the  court  not  felt  itself  bound 
by  the  judgment  in  the  Lisgar  case  it  would  not  have  held 
the  objection  fatal  to  the  petition. 

If  the  matter  were  res  integra  I  should  have  thought 
that  such  an  objeotion  was  not  a  "  ground  of  insufficiency  " 
against  the  petition  or  the  petitioner  or  against  any  further 
prSceedings  thereon  "  and  was  therefore  not  the  subject  of 
a  preliminary  objection  at  all.  While  the  above  decisions 
are  binding  and  must  be  followed  in  all  cases  covered  by 
them,  it  is  manifest  from  the  reluctance  with  which  the 
Supreme  Court  decided  the  Burrard  case  that  the  rule 
established  by  them  is  not  to  be  extended. 

The  English  Rule  One,  which  requires  a  copy  of  the  peti- 
tion to  be  left  with  the  prothonotary,  says  nothing  about 
leaving  anything  else.  It  does  not,  nor  does  any  other  rule, 
say  that  the  petitioner  shall  also  deposit  with  the  prothono- 
tary the  cost  of  publishing  the  notice  required  by  sec. 
21.  The  last  paragraph  of  Rule  12  does  say  that  the  cost 
of  publication  by  the  returning  officer  shall  be  paid  by  the 
petitioners.  Had  it  been  intended  that  the  petitioners  should 
make  a  deposit  with  the  prothonotary  to  cover  this  expendi- 
ture, I  have  no  doubt  it  would  have  said  so.  It  does  not  say 
so,  for  the  reason  probably  that  until  the  notice  is  published, 
the  amount  to  be  paid  itherefor  by  the  petitioners  cannot 
be  ascertained.  When  it  is  ascertained,  the  returning  of- 
ficer has  a  right  to  claim  pa;\Tment  from  the  petitioners,  oY 
it  may  be  that,  having  ascertained  the  amount  to  be  paid, 
he  cijuld  demand  payment  before  publishing  it.  Until  pay- 
ment has  been  demanded  and  refused  the  petitioners  are 
not  in  default. 

It  is  possible  that,  should  the  petiitioners  refuse  to  pay 
the  cost  of  publication  when  properly  demanded,  further 
proceedings  upon  the  petition  might  be  stayed  upon  an  ap- 
plication for  that  purpose  until  he  had  done  so.  I  am  not, 
however,  at  present  concerned   with   the  returning  officer^s 
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remedy  to  recover  payment  in  the  event  of  the  petitioner 
refusing  or  neglecting  to  pay  him.  The  statute  casts  upon 
him  the  dutyi  of  publishing  the  notice  required  by  section 
21.  Its  language  is  imperative  and  is  not  conditional  upon 
the  petitioner  supplying  him  with  funds  for  that  purpose. 
For  his  failure  to  do  whait  the  statute  says  he  shall  do,  the 
petitioners  are  not  responsible.  Neither  are  they  required 
to  either  deposit  money  with  the  prothonotary  or  with  the 
returning  officer  to  cover  the  cost  of  publication  of  the 
notice  until  that  amount  has  been  ascertained  by  the  re- 
turning officer  and  they  are  notified  of  it.  In  my  opinion, 
the  25th  objection  also  fails. 

There  will  be  an  order  dismissing  all  the  preliminary  ob- 
jections with  costs. 


MANITOBA. 

Mathers,  C.J.K.B.  February  13th,  1915. 

TRIAL. 

KILDONAN  INVESTMENT  CO.  v.  THOMPSON. 

Vendor  and  Purchaser — Agreement  for  Sale  of  Land — Sev- 
eral Purchasers  Forming  Syndicate  —  Principal  aud 
Agent — Im,plied  Agency — Fraud  and  Mvtre presentation 
hy  Sub-agent  in  Course  of  Employment — Sub-agent  Also 
a  Co-ptir chaser — Agency  Unknown  to  Other  Purchasers 
— Rescission — Refusal  of  Sub-agent  to  Assent  to — Agree- 
711  ent  Not  Severable — Sub-agent  Before  Court — Excep- 
tion to  Rule  Relaiing  to  Rescission  of  Joint  Agreements, 

A  8iib-agent  may  render  the  ultimate  principal  liable  if  the 
proved  circumstanceB  of  the  case  are  Hiich  that  the  uHimate  prin- 
cipal and  the  intermediate  a^ent  miiRt  be  deemed  to  have  intended 
and  agreed  that  the  latter  ahould,  or  might,  appoint  a  substitute 
for  the  purpose  of  diRcharging  in  hiR  stead  and  on  behalf  f»f  the 
former  duties  including  or  involTinfir  the  making?  of  representations 
for  the  purpose  of  carrying  out  the*  business  of  the   principal. 

A  principal,  having  entruj»ted  an  agent  with  the  conduct  of 
his  business,  is  responsible  for  whatever  wrong  the  agent  commits 
in   the   course  of  the  employment. 

Rarmck  v.  Eng.  Joint  f^tock  Co.,  L.  R.  2  Eq.  259:  Lloyd  v. 
Grace,   [11)12]  A.  O.  716:  referred  to. 

AVhere  several  purchasers  were  induced  by  the  misrepresenta- 
tions of  their  co-purchaser,  who.  unknown  to  the  said  purchasers, 
was  also  the  vendor's  agent,  to  enter  into  an  agreement  to  purchase 
land,  it  was  held,  that  the  refusal  of  the  said  co-purchaser  and 
ajrcTit   who   committed  the   fraud   to   assent   to   the   rescission   of  the 
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agreement  was  no  reason  for  denial  of  that  relief  since  the  fact 
that  said  co-purchaser  and  agent  was  before  the  court  took  the 
case  out  of  the  general  rule  that  where  several  persons  have  been 
induced  by  fraud  to  become  joint  purchasers,  rescission  cannot  be 
decreed  unless  all  assent  to  put  an  end  to  the  agreement. 


( 


Morrimm   v.   Eairl9    (1884),   5   O.    R.    434;    Braun   v.    Hughen 
1885),  3  M.   R.  177:   distinguished. 


*  An  action  brought  by  the  Kildonan  Investment  Com- 
pany against  ten  defendants  for  $837  interest  due  under 
an  agreement  to  purchase  by  the  defendants  from  the 
plaintiffs  74  lots  in  a  subdivision  of  parish  lots  63  and  64 
of  the  parish  of  Kildonan  for  the  sum  of  $18,600,  of  which 
$4,650  has  been  paid.  Counterclaim  for  rescission  and  re- 
turn of  amount  paid  under  agreement. 

B.  B.  Graham  and  H.  B.  Hannesson,  for  plaintiffs. 

{\  W  Fullerton,  K.(\,  and  J.  P.  Foley,  K.C.,  for  defen- 
dants. 

Mathers,  C.J.K.B.  : — The  defendants,  other  than  the 
defendant  AV.  J.  Batters,  allege  that  they  were  induce^  to 
enter  into  the  said  agreement  h\\  ithe  fraud  of  the  said  Bat- 
ters and  one  Baldwin,  therein  acting  as  the  agents  of  the 
plaintiff,  and  they  counterclaim  against  the  plaintiffs  and 
the  defendant  Bartters  for  rescission  of  the  agreement  and 
for  the  repayment  to  them  of  the  sum  of  $4,650  paid  upon  it. 

The  fraud  alleged  is  that  it  was  represented  to  said  de-. 
fondants  by  Batters  and  Baldwin  that  the  land  thev  were 
asked  to  purchase  was  situated  close  to  the  Kiver  Road  on 
which  the  street  car  line  is  situate :  that  a  $4,000  house  was 
being  erected  across  the  street  from  it :  that  the  owner  was 
in  financial  difficulties  and  forced  to  sell  at  a  price  consid- 
erably below  its  value  and  that  it  could  be  purchased  at  such 
price  only  for  a  period  of  ten  days. 

The  facts,  as  I  find  them,  are  as  follows: 

The  plaintiff  company  was  the  owner,  subject  to  a  certain 
mortgage,  of  that  portion  of  parish  lots  63  and  64  Kil- 
donan extending  from  the  Kiver  Road  to  the  Canadian  Paci- 
fic "Railway  tracks,  a  distance,  roughly  speaking,  of  a  mile 
and  an  eighth.  The  land  described  in  the  agreement  of 
sale  consists  of  all  block  6  and  28  lots  of  block  9,  the  latter 
block  lying  immediately  to  the  eastward  of  block  6.  The 
most  westerly  end  of  block  6  is  upwards  of  2,700  feet,  or 
something  more  than  half  a  mile,  from  the  River  Road,  and 
the  eastern  end  of  the  property  described  in  the  asrreement 
is  upwards  of  4.600  feet  from  the  said  River  Road. 
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The  selling  agents  appointed  by  the  plaintiffs  to  dispose 
of  the  lots  in  this  subdivigion  were  Mcissrs.  Skuli,  Hansson 
&  Co.,  esrtate  agents  in  this  city,  and  Mr.  Hansson,  the  prin- 
cipal member  of  this  firm,  was  the  secretary  treasurer  of  the 
plaintiff  company.  Hansson  &  Co.  emplojied  one  Baldwin 
to  dispose  of  blocks  6  and  9.  Baldwin  had  acted  as  selling 
agent  for  Hansson  &  Co.  for  some  time  and  had  desk  room 
in  Hansson's  office.  He  knew  that  there  were  a  number  of 
welMo-do  farmers  in  the  Holland  district,  and  he  selected 
that  Tillage  as  a  likely  point  at  which  to  form  a  syndicate 
of  farmers  for  the  purpose  of  purchasing  these  two  blocks. 

At  this  time  the  defendant  Batters  was  carrying  on  busi- 
ness in  the  village  of  Holland  as  an  implement  agent  and 
as  a  purchaser  of  farm  stock.  He  had  resided  and  carried 
on  business  there  for  upwards  of  fifteen  years  and  was  well 
and  favorably  known  to  the  other  defendants,  all  of  whon» 
are  farmers  residing  in  the  Holland  district,  and  with  all 
of  whom  he  had  had  large  business  transactions.  Baldwin 
entered  into  an  arrangement  with  Batters  to  assist  him  in 
forming  the  proposed  syndic-ate  for  half  the  commission  to 
be  thereby  earned,  being  actuated  no  doubt  by  the  fact  that 
Batters  was  well  and  favourably  known  to  the  farmers  of  the 
district  and  was  a  man'  in  whose  integrity  and  judgment  they 
had  a  high  degree  of  confidence.  This  was  in  or  about  the 
month  of  August  or  September,  1913. 

Batters  at  once  commenced  negotiations  with  the  other 
defendants  individually.  The  scheme  as  arranged  by  him- 
self and  Baldwin  was  that  the  whole  of  blocks  6  and  9 
should  be  sold  at  a  price  of  $23,000 ;  that  the  purchase  price 
should  be  divided  into  ten  equal  portions,  and  that  ten  men 
should  be  procured  to  form  the  proposed  syndicate,  each 
taking  one  share.  The  ten  men  were  procured,  but  Batteri= 
and  three  others,  only  agreed  to  take  a  half  share  each.  The 
price  was  thereupon  fixed  at  $18,600  for  the  whole  of  block 
fi  and  28  lots  out  of  block  9. 

The  defendants  were  interviewed  separately,  sometime? 
by  Batters  alone  and  sometimes  when  accompanied  by  Bald- 
win. It  was  represented  to  them  that  the  land  was  close  to 
the  Kildonan  road  on  which  the  street  car  line  ran — ^not 
that  it  adjoaned  the  road,  but  that  it  commenced  at  a  point 
at  the  farthest  not  more  than  465  feet  from  the  road :  (Bat- 
tors  admits  that  he  told  one  defendant  the  distance  was  not 
greater  than  that  between  his  offioe  and  the  elevator,  admit- 
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ted  to  be  about  465  feet) ;  that  a  $4,000  dwelling  house  was 
about  to  be  erected  across  the  street  from  the  property  and 
that  the  selling  price  was  $10  per  foot;  that  the  land  was 
well  worth  $15  per  foot,  and  ihsi  lands  much  farther  out 
were  selling  at  that  price;  that  the  owner  was  in  financial 
diificulties  and  therefore  was  willing  to  accept  $10  per  foot, 
which  was  much  below  its  actual  value.  Batters  also  repre- 
sented to  each  of  the  defendants  individually  that  he  was 
going  to  take  two  shares  himself  and  that  the  land  was  such 
an  excellent  bargain  that  he  would  take  it  all  himself  if  he 
were  able  to  finance  it.  lie  also  represented  to  each  of  the 
defendants  individually  that  he  had  selected  him  because  of 
their  past  business  relations  and  that  this  being  a  particu- 
larly good  thing,  he  wanted  to  confer  a  favour  by  letting  the 
defendant  take  a  share. 

Some  of  the  defendants  were  shewn  by  Baldwin  and 
Batters  what  purported  to  be  the  property ;  but  in,  no  case 
were  they  shewn  its  true  location. 

The  defendants  did  not  come  together  to  conclude  the 
agreement,  but  each  signed  it  as  it  was  presented  to  him  for 
that  purpose  by  Batters,  and  at  the  same  time  his  share  of 
the  first  instalment  of  purchase  money  was  paid.  Some  of 
the  chiKjues  given  in  payment  were  made  payable  to  Bald- 
win, but  in  the  majority  of  cases  they  were  delivered  to  Bat- 
ters but  were  made  payable  to  Hansson  &  Oo,  PJach  of  the 
counterclaiming  defendants  paid  his  allotted  share  of  the 
first  instalment  in  full.  *  Batters,  on  the  other  hand,  paid 
no  money  for  the  half  shane  allotted  to  him.  His  propor- 
tion of  the  first  payment  was  charged  by  the  vendors  against 
the  commission  he  had  earned  in  bringing  about  the  sale. 
AVhether  or  not  he  is  liable  for  any  of  the  subsequent  instal- 
ments does  not  appear,,  It  is  quite  clear,  however,  that  up 
to  the  present  time  he  has  only  invested  his  services  in  pro- 
curing the  agreement  to  be  signed  by  his  co-defendants. 

I  find  that  Batters  did  not  know  on  the  ground  exactly 
where  the  property  was ;  but  that  he  represented  that  it  was 
close  to  the  River  Road  and  at  the  verv  most  not  more  than 
465  feet  distant  therefrom,  without  believing  that  statement 
to  be  true  and  reckless  whether  it  was  true  or  false.  I  find 
that  such  representation  was  untrue  and  that  the  nearest 
point  to  the  River  Road  was  2.700  feet.  I  find  that  the  state- 
ment that  a  $4,000  house  was  being  erected  across  the  road 
was  entire] V  untrue.     T  find  that  there  was  no  truth  in  the 
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statement  that  the  owner  of  the  land  was  in  financial  diffi- 
culties and  was  for  that  reason  forced  to  sell.  I  find  that 
Hatters  concealed  from  the  other  defendants  the  fact  that 
he  was  acting  for  the  vendors  for  a  commission  and  that  he 
(lid  so  intending  to  deceive  them  into  the  belief  that  he  was 
in  all  respects  in  the  same  situation  as  each  of  the  defend- 
ants was.  I  find  that  the  other  defendants  would  not  have 
entered  into  the  agreement  at  all  had  they  known  the  peti- 
tion which  Batters  occupied. 

The  fact  that  Batters  was  acting  for  the  vendors  for  the 
purpose  of  earning  a  commission  upon  the  sale  of  the  pro- 
perty was  not  pleaded,  but  an  application  was  made  to  add 
this  to  the  defence  and  counterclaim  at  the  trial.  I  reserved 
judgment  on  the  application  and  permitted  the  evidence  to 
he  given,  and  T  now  permit  the .  amendment  to  be  made. 

I  find  that  the  defendants  other  than  Batters  were  in- 
duced by  the  above-mentioned  representations  to  enter  into 
the  contract  sued  upon  and  that  they  did  so  without  knowl- 
edge that  the  representations  were  untrue. 

It  is  first  objected  that  Batters  was  the  agent  of  BaW- 
win  and  was  not  the  agent  of  the  plaintiffs  and,  therefore, 
that  the  plaintiffs  are  not  responsible  for  any  representa- 
tions that  he  might  make.  I  infer  that  it  was  intended  and 
agreed  by  the  plaintiffs  that  Hansson  &  Co.  should  appoint 
subagents  or  substitutes  for  the  purpose  of  disposing  of  thi? 
land  on  behalf  of  the  plaintiffs.  Kansson  &  Co.  employed 
Baldwin  and  I  infer  that  it  was  contemplated  by  them  that 
Baldwin  should  employ  assistants.  That  Batters  was  en- 
deavouring to  sell  the  property  in  question  to  his  co-defen- 
dants was  well  known  to  Hansson  and  the  latter  recognized 
Batters  as  his  agent  for  that  purpose.  When  the  agreement 
was  signed  Batters  was  not  required  by  the  plaintiffs  to  pay 
any  part  of  the  cash  payment^  but  was  given  credit  thereon 
for  his  share  of  the  commission  allowed  upon  the  sale.  A 
privity  was  thus  established  between  the  company  and  Bat- 
ters. 

The  rule  of  law  applicable  is  thus  laid  down  in  20  Hals- 
bury,  at  p.  710,  "A  sub-agent  may  render  the  ultimate  prin- 
cipal liable  if  the  proved  circumstances  of  the  case  are  such 
that  the  ultimate  principal  and  the  intermediate  agent  must 
be  deemed  to  have  intended  and  agreed  that  the  latter 
should,  or  might,  appoint  a  substitute  for  the  purpose  of 
discharging  in  his  stead  and  on  behalf  of  the  former  duties 
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including  or  involving  the  making  of  representations  of  the 
character  of  that  sued  upon."  That  statement  is  fully  borne 
out  by  the  language  of  the  Court  of  Appeal  in  DeBussche  v. 
Alt,  8  Ch.  D.  at  310,  and  in  Powell  v,  Evan  Jones,  11905] 
1  K.  B.  at  11. 

In  my  opinion,  tlierefore,  the  facts  in  this  ca.se  establish 
a  privity  between  the  plaintiff  and  Batters  and  render  them 
responsible  for  whatever  fraud  or  misrepresentations  Bat- 
ters committed  in  carrying  out  the  business  of  the  plaintiffs. 
Indeed  the  case  does  not  need  to  rest  on  implied  agency 
alone.  There  is  evidence  which  would  justify  a  finding  that 
Batters'  appointment  as  agent  was  expressly  recognized  by 
Hansson  &  Co.  and  the  plaintiffs. 

It  is  not  necessary  to  find  that  the  plaintiffs  authorized 
Batters  to  make  the  false  representations  which  he  did  make. 
Employers  do  not  as  a  rule  authorize  their  agents  or  ser- 
vants to  commit  frauds,  but,  having  entrusted  the  agent 
with  the  conduct  of  the  business,  the  employer  is  responsible 
for  whatever  wrong  his  agent  commits  in  the  course  of  the 
employment :  Barwick  v.  Eng.  Joint  Stock  Co.,  L.  K.  8  Eq. 
259 ;  Lloyd  v.  Grace,  [1912]  A.  C.  716. 

It  is  next  objected  that  Batters  is  a  co-purchaser  witli 
the  other  defendants  and  that  he  is  not  asking  for  rescission 
and  the  rule  is  invoked  that  where  a  contract  induced  bv 
fraud  cannot  be  rescinded  in  toto  it  cannot  be  rescinded  at 
all.  The  general  rule  on  that  subject  is  well  known.  It  is 
that  a  contract  which  is  not  severable  must  be  rescinded  in 
to-to  or  not  at  all.  In  this  case,  the  negotiations  were  con- 
ducted with  each  of  the  purchasers  individually  and  then 
was  nothing  in  the  negotiations  up  to  the  time  the  agree- 
ment was  signed  to  indicate  that  they  were  not  purchasing 
each  an  individual  share  or  interest.  If  it  had  been  carried 
out  as  a  several  purchase  by  each  of  the  defendants  of  a 
specified  interest  the  case  would  present  no  difficulty  be- 
cause then  each  def«endant  could  return*  what  he  had  bought 
without  the  concurrence  of  his  co-purchasers.  The  agree- 
ment, however,  is  a  joint  agreement  for  a  purchase  by  all 
the  defendants  •  without  anything  to  indicate  what  share  or 
interest  each  defendant  takes.  That  being  the  case  I  must 
hold,  T  think,  that  the  purchase  in  this  case  is  a  joint  pur- 
chase by  all  the  defendants.  Then  is  there  anything  in  the 
facts  of  this  cH9e  to  take  it  out  of  the  general  rule  that  where 


63 ^  THE  WESTERN  LAW  REPORTER,  [voL.  30 

several  have  been  induced  by  fraud  to  become  joint  pur- 
chasers rescisaion  cannot  be  decreed  unless  all  assent  to  put 
an  end  to  it? 

The  situation  here  is  that  the  nine  counterdaiming  de- 
fendants were  induced  by  the  misrepresentations  of  their  co- 
purchaser  Batters^  therein  acting  on  behalf  of  the  plaintiffs 
to  join  in  the  agreement.  Batters  alone  refuses  to  acquiesce 
in  rescission,  and  the  plaintiffs  contend  that  because  of  his 
refusal  the  court  is  powerless  to  relieve  from  liability  upon 
the  contract  those  defendants  who  were  duped  by  him  into 
signing  it.  In  other  words,  the  plaintiffs  say  that  having 
procured  the  signature  of  the  counterdaiming  defendants; 
to  the  agreement  by  the  fraud  and  misrepresentation  of  their 
agent  Batters,  they  are  entitled  to  hold  them  to  it  because 
Batters,  who  also  signed  the  agreement  as  a  joint  purchaser, 
now  refuses  to  ask  for  its  rescission^  and  that  the  defrauded 
parties  must  rely  upon  their  claim  for  damages  for  the 
deceit  practised  upon  them. 

The  only  case  in  point  to  which  I  have  been  referred,  or 
which  I  have  been  able  to  find  is  an  unreported  decision  of 
Mr,  Justice  Macdonald  rendered  in  May,  1914,  in  Emerson 
V.  Quinn.  In  that  case  two  defendants  were  sued  for  an  in- 
stalment of  purchase  money  under  a  joint  agreement  to  pur- 
chase. The  defendant  Quinn  allowed  judgment  to  go  by 
default,  hut  his  co-purchaser  Gallagher  defended  upon  the 
ground  that  it  was  falsely  represented  to  him  by  Quinn  thai 
thoy  wore  buying  on  equal  terms,  whereas,  unknown  to  him, 
Quinn  was  the  a<rent  of  the  vendor  and  in  receipt  of  a  secret 
commission  upon  the  sale  and  that  in  this  way)  Quinn's  share 
of  the  purchase  money  was  paid.  The  learned  judge  found 
the  facts  as  alleged  by  Gallagher  and  rescinded  the  agree- 
uient  and  ordered  repayment  by  the  plaintiff  of  the  moneys 
paid  by  Gallagher  thereunder.  The  power  of  the  court  to 
grant  relief  by  rescission  under  the  circumstances  appears 
to  have  been  taken  for  granted. 

The  case  of  Morrison  v.  Earls.  5  O.  K.  434  (1884),  re- 
lied upon  by  the  plaintiffs  is  quite  distinguishable.  It  is 
true  language  is  made  use  of  in  that  case  which  might  be 
construed  as  meaning  that  in  no  case  can  there  be  rescission 
unless  all  concerned  assent  to  that  course  being  pursued.  The 
language  used  must  be  interpreted  in  the  light  of  the  facts, 
which  were  these.  The  plaintiff  sued  upon  a  promissory- 
note  given  by  the  defendant  for  his  share  of  the  purchase 
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by  a  syndicate  of  twenty  persons  of  a  parcel  of  land  from 
the  plaintiflf.  The  defendant  had  been  induced  by  the  fraud 
of  the  plaintiff  to  join  the  syndicate  and  to  give  the  note 
sued  upon.  The  other  members  of  the  syndicate  were  not 
parties  to  ihe  action  and  were  not  asking  for  rescission.  The 
decision  was  thatf  as  the  defendant  could  not  restore  to  the 
plaintiff  the  land  purchased,  his  only  remed)-!  was  damages 
for  deceit:  Braun  v.  Hughes,  3  M.  R.  177  (1885),  was  a 
similar  case.  The  plaintiff  sued  to  recover  from  the  defen- 
dant the  money  which  he,  as  one  of  a  syndicate  of  five,  had 
paid  to  the  defendant  upon  the  syndicate  agreement  to  pur- 
chase. It  was  found  as  a  fact  that  the  plaintiff  had  been 
induced  to  become  a  party  to  the  syndicate  and  to  pay  the 
money  repayment  of  which  was  claimed  by  the  fraud  of  the 
defendant's  agent.  The  other  members  of  the  syndicate 
were  not  parties  to  the  action  and  it  was  held  that  without 
their  concurrence  rescission  could  not  be  decreed. 

In  the  present  case  all  the  parties  concerned  are  before 
the  court,  a  fact  which  sufficiently  distinguishes  it  from  both 
Morrison  v.  Earls  and  Braun  v.  Hughes.  Tlie  only  obstacle 
in  the  way  of  giving  the  counterclaiming  defendants  the  re- 
lief claimed  is  the  refusal  of  the  plaintiffs'  agent  by  whom 
the  fraud  was  perpetrated  to  assent  to  that  course  being 
pursued.  He  is,  however,  before  the  court,  and  as  against 
him  rescisrtion  may  be  decreed  and  the  status  quo  ante 
fraudem  restored,  the  plaintiffs  and  Batters  being  left  to 
work  out  their  respective  rights  as  between  themselves  as 
thev  see  fit. 

There  will  be  judgment  dismissing  the  plaintiffs'  action 
as  against  all  the  defendants  except  the  defendant  Batters 
with  costs. 

There  will  be  judgment  for  the  same  defendants  upon 
the  counterclaim : 

4 

(1)  declaring  that  the>'  were  induced  to  enter  into  the 
agreement  sued  upon  by  the  fraud  and  misrepresentations 
of  the  defendant  Batters,  acting  therein  as  the  agent  of  the 
plaintiffs ; 

(2)  That  the  said  agreement  be  and  is  hereby  rescinded ; 

(3)  That  the  same  defendants  do  recoN-er  against  the 
plaintiffs  the  sum  of  $4,650  with  interest  thereon  at  5% 
from  the  day  of  1913,  the  date  on  which 
the  last  of  such  money  was  paid  and  costs  of  counterclaim 
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against  both  the  plaintiils  and  Batters,  without  regard  to 
the  statuory  bar  or  limitation. 

There  will  be  a  fiat  for  costs  of  examinations  for  dis- 
covery. 


KAiriTOBA. 

Mathers,  ('..I.K.B.  February  ISttt,  1915. 

TRIAL. 

I 

MOLISON  V.  WOODLANDS. 

Public  Schools — Consolidation  of  School  Dislricls — Irregu- 
larities and  Defects — Debentures  Issued  Pursuant  fo 
Sec,  219,  Suh-sec,  (g)  of  Public  School  Acf^--EffecL 

The  sf^ature  of  the  Provincial  Secretary  and  the  imprint  of 
the  Great  Seal  on  debentures  issued  pursuant  to  sec.  219,  anb-sec. 
(g)  of  the  Public  School  Act  cur^  alj  defects  and  irrei?ularities  in 
the  formation  of  a  school  district,  constitutinir  the  debentures  an 
indefeasible  security  in  the  hands  of  bona  fide  holders,  and  is  con- 
clusive evidence  that  the  school  district  "  has  been  lesrally  formed." 

W.  H.  Trueman  and  Ward  Hollands,  for  plaintiffs. 

W.  Boston  Towers  and  L.  P.  Eoy,  for  nuinioipality' of 
Woodlands. 

A.  C.  Campbell  and  A.  V.  Darrach,  for  school  district 
of  Brant  and  municipality  of  Rockwood. 

Mathers,  C.J.K.B.  : — This  action  is  brought  by  three 
ratepayers  of  the  Rural  Municipality  of  Woodlands  resid- 
ing within  the  former  school  district  of  Macleod,  suing  "  for 
themselves  and  all  other  ratepayers  of  the  said  municipality' 
who  may  come  in  and  contribute  to  <the  expense  of  this  suit " 
against  the  municipality  of  Woodlands,  the  municipality  of 
Rockwood  and  the  consolidated  school  district  of  Brani 
No.  1703.  The  relief  asked  for  is  a  declaration  that  an 
award  purporting  to  be  made  under  section  123  of  the  Pub- 
lic Schools  Act,  reporting  in  favour  of  consolidating  the 
three  school  districts  of  Macleon,  Brant  and  part  of  Bruce 
into  one,  and  the  consolidation  effected  pursuant  thereto, 
are  null  and  void  and  not  binding  upon  the  plaintiffs  or 
other  ratepayers  of  the  school  •  district  of  Macleod,  and  that 
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the  school  di^riot  of  Macleod  is  still  a  legally  existing  school 
district  under  the  Public  Schools  Act. 

The  former  school  district  of  Macleod  was  wholly  within 
the  municipality  of  Woodlands,  and  the  former  school  dis- 
tricts of  Brant  and  Bruce  were  wholly  within  the  munici- 
pality of  Bockwood.  The  award  in  question  purports  to  be 
made  by  five  arbitrators,  consisting  of  His  Honour  Judge 
Paterson,  chairman,  school  inspectors  Be»t  and  Parker,  S. 
Sims,  arbitrator  for  the  municipality  of  Woodlands  and  W. 
A.  Inkster,  arbitrator  for  the  municipality  of  Bockwood. 

Each  of  the  municipal  arbitrators  was  appointed  bM  a 
resolution  of  the  council  of  his  respective  municipalities  and 
not  by  by-law;  but  in  the  case  of  Woodlands  the  resolution 
bears  the  seal  of  the  municipality ;  in  the  case  of  Bockwood 
the  resolution  is  unsealed.  The  municipality  of  Woodlands 
appointed  it«  arbitrator  because  of  a  request  from  two  of 
the  trustees  of  the  school  district  of  Macleod  contained  in 
a  letter  dated  the  18th  August,  1913,  set  out  in  paragraph  5 
of  the  statement  of  claim.  Before  thi^  letter  was  sent,  a- 
meeting  of  the  ratepayers  of  the  Macleod  school  district  had 
been  held  to  consider  the  subject  of  consolidation  and  at  that 
meeting  a  vote  was  taken  which  showed  12  or  13  votes  for 
and  9  against  consolidation.  The  municipality  of  Bockwood 
also  appoimted  its  arbitrator  pursuant  to  a  request  from  the 
trustees  of  Brant  and  Bruce  School  Districts.  Tn  neither 
case  was  there  a  petition  of  six,  or  any  number,  of  ratepayers 
pursuant  to  ss.  (a)  of  section  123  of  the  Public  Schools  Act. 

The  award  in  question  was  made  on  the  8th  of  Novem- 
ber, 1913,  and  is  set  out  in  paragraph  7  of  the  statement  of 
claim. 

On  the  11th  of  December,  1913,  the  award  was  approved 
by  <the  Department  of  Education  by  the  following  resolu- 
tion : 

"Whereas  an  award  of  arbitrators  has  been  published 
consolidating  the  school  districts  of  Brant,  Macleod  and  part 
of  Bruce  to  be  known  as  the  Consolidated  School  District 
of  Brant  No.  1703, 

"And  whereas  it  is  expedient  to  assent  to  such  award 
under  section  91  (a)  of  the  P.  S.  A., 

^Therefore  the  Department  of  Education  doth  hereby 
assent  to  the  said  award  of  arbitrators  consolidating  the  said 
school  district  of  Brant,  Macleod  and  part  of  Bruce,  and 
has  assigned   the  number   1703  thereto,   the  full   corporate 


636  THE   WEtirEHN  LAW  REPORTER.  [vql.  30 

name  of  the  district  being  'The  Consolidated  School  Dis- 
trict of  Brant  No.  1703/ 

"  (Sgd.)  G,  R.  Coldvell, 

"  Minister  of  Education/' 

On  the  29th  November,  1913,  a  meeting  of  the  new  con- 
solidated school  district  was  held  for  the  purpose  of  electing 
trustees.  Two  of  the  plaintiffs,  Molison  and  McKay,  at- 
tended this  meeting,  but  took  no  part  in  it.  They  say  that 
tliey  went  to  the  mating  believing  it  to  be  a  meeting  for 
the  purpose  of  considering  consolidation  but  when  they  got 
there  they  discovered  that  the  consolidation  was  complete 
and  that  the  meeting  was  for  the  purpose  of  electing  trus- 
tees for  the  new  consolidated  disftrict. 

The  first  meetng  of  the  new  trustees  took  place  on  the 
Ttli,  of  January,  1914. 

On  the  26th  of  January,  1914,  a  public  meeting  of  the 
ratepa3'ers  of  the  new  consolidated  district  was  held  for  the 
j)urpose  of  selecting  a  site  for  a  new  school.  At  this  meet- 
ing also  the  plaintiffs  Molison  and  McKay  were  present.  By 
resolution  a  site  was  adopted  at  the  village  of  Argyle  in  the 
former  school  district  of  Brant.  Pursuant  to  this  resolution 
the  trustees  purchased  the  site  selected. 

On  the  17th  of  March  another  public  meeting  of  the  rate- 
jiayers  was  held  for  the  purpose  of  deciding  the  kind  of 
school  that  should  be  erected  on  the  new  site.  Again  the 
plaintiffs  Molison  and  McKay  were  present,  but  took  no  part 
in  the  meeting.  The  plaintiff  Josling  was  aware  ihat  all 
the  meetings  referred  to  were  about  to  be  held  and  of  the 
time  and  place  of  holding  the  same,  but  did  not  attend. 

On  the  17th  of  March  the  trustees  of  the  new  school  dis- 
trict passed  a  by-law  authorizing  the  borrowing  of  $9,000 
for  the  purpose  of  buying  the  site  and  erecting  and  equipping 
the  new  school  building,  and  of  issuing  debenture«  therefor. 
This  proposed  loan  was  submitted  to  a  vote  of  the  rate- 
payers comprised  in  the  new  school  district  pursuant  to  by- 
laws to  that  effect  passed  hy\  the  councils  of  the  municipali- 
ties of  Woodlands  and  Rockwood.  The  vote  took  place  on 
the  2.8th  of  April  and  the  by-law  was  carried.  Of  the  rate- 
payers in  the  municipality  of  Rockwood  18  voted  for  the 
l)y-law  and  2  against.  Of  those  resident  in  the  munici- 
pality of  Woodlands  7  voted  for  and  16  against.  All  the 
plaintiffs  voted  against  the  by-law. 

On  the  8th  of  May,  1914,  the  Department  of  Education 
assented  to  this  loan  in  the  following  resolution: 
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"  Whereas  the  Consolidated  School  District  of  Brant  No. 
1703  is  desirous  of  buying  a  school  site,  building  and  equip- 
ping a  school  house  for  a  sum  not  exceeding  $9^000,  and  for 
such  purpose  desires  to  issue  debentures  in  the  said  sum  of 
«9,000, 

"  And  whereas  it  is  expedient  to  assent  to  such  loan  un- 
der the  provisions  of  section  219  of  the  Public  Schools  Act; 
^'Therefore  the  Department  of  Education  doth  hereby 
assent  to  a  loan  to  the  Consolidated  School  District  of  Brant 
No.  17Q3  by  an  issue  of  debentures  in  the  sum  of  $9,000  for 
the  purposes  above  set  forth. 

"  (Sgd.)  G.  R.  Ooldwell, 

"Minister  of  Education." 
Debentures  were  issued  by  the  School  Board  under  its 
seal  to  the  amount  of  $9,000  and  were  presented  to  the  Pro- 
vincial Secretary,  who  signed  the  same  under  the  memor- 
andum, "  Issued  under  the  provisions  of  the  Public  Schools 
Act,"  and  affixed  thereto  the  Great  Seal  of  the  Province. 

On  the  20th  June,  1914,  the  trustees  sold  the  debentures 
issued  for  $8,840,  and  on  the  13th  of  July,  1914,  this  money 
was  paid  over  to  the  defendant  school  district. 

On  the  9th  day  of  May,  1914,  a  contract  was  let  for  the 
building  of  the  new  school  on  tlie  site  previously  selected, 
the  contract  price  being  $7,000.  The  contractor  commenced 
work  at  once  on  the  building,  and  on  the  2M]\  day  of  July, 
the  date  on  which  this  action  was  brought,  there  had  been 
work  done  and  material  provided  for  the  erection  of  the  said 
building  to  the  amount  of  about  $6,000,  and  $910  of  tbe 
moneys  raised  by  the  sale  of  debentures  had  at  that  time 
been  paid  out. 

The  contract  called  for  the  completion  of  the  building 
on  the  15th  of  August.  On  the  13th  of  October,  1914,  it 
was  completed,  furnished  and  occupied.  The  total  cost  of 
purchasing  the  site,  building  and  equipping  the  school,  was 
as'  follows : 

Site    $435 

School  buildings   7,216 

Outbuildings    * 400 

Well    117 

Fencing    1 04 

Furniture    405 

Vans    for    conveying    children    to    and 

from  school    900 
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The  defendants  assert  that  the  plainti£b  have  no  title  to 
bring  this  action;  that  the  consolidaticm  of  the  defendant 
school  district  was  properly  brought  about,  and  that  it  is 
now  a  legal  and  subsisting  school  corporation,  and  that  if 
all  the  provisions  of  the  Public  ScIkioIs  Act  were  not  com- 
plied with  in  the  steps  leading  up  to  the  consolidation,  that 
the  plaintiffs  have  by  their  conduct  estopped  themselves 
from  now  complaining. 

I  am  inclined  to  think  that  the  plaintiffs  have  no  title 
to  sue  in  the  character  in  which  they  have  sued.  The  people 
parti(;ularly  concerned  are  the  ratepayers  of  the  several 
school  districts,  as  they  were  constituted  before  consolida- 
tion. But  the  plaintiffs'  purport  to  sue  on  behalf  of  them- 
selves and  all  other  ratepayers  of  ihe  municipality  of  Wood- 
lands, who  ma\i  come  in  and  contribute  to  the  expense  of 
this  suit.  No  ratepayer  of  Woo<llands  outside  the  boundaries 
of  the  former  schools  district  of  Macleod  has  anv  interest 
in  this  matter.  Either  all  the  ratepayers  of  the  former 
school  district  of  Macleod  should  be  parties  to  the  action  or 
at  least  the  plaintiffs  should  have  sued  not  only  on  behalf  of 
themselves  but  of  all  ratepayers  of  that  district.  No  person 
appears  to  have  been  misled  by  the  character  in  which  the 
jilaintiffs  have  sued  and  as  the  defect  might  be  cured  by 
amendment  T  will  pass  it  over  without  further  comment. 

Neither  municipality  appointed  its  arbitrator  in  the 
manner  required  by  the  Public  Sclioofe  Act.  The  Act  say# 
that  an  arbitrator  may  be  appointed  upon  a  petition  of  six 
ra'tepayers.  A  letter  from  a  couple  of  trustees  is  not  the 
equivalent  of  a  petition  from  six  ratepayers,  and  cannot  pos- 
sibly be  construed  as  a  compliance  with  that  provision. 

The  award  also  falls  considerably  short  of  being  a  com- 
pliance with  sub-sec.  (d)  of  sec.  123. 

Had  the  plaintiffs  brought  their  action  at  any  time  be- 
fore the  debentures  were  issued  and  approved  under  the  pro- 
visions of  sec.  219,  sub-sec.  (g)  of  the  Act,  it  is  probable  that 
they  might  have  succeeded.  That  section,  however,  savB  that 
after  a  loan  has  been  approved  by  the  Department  of  Edu- 
cation and  the  debentures  have  Keen  signed  by. the  Provin- 
cial Secretarv  and  the  Great  Seal  of  the  Province  affixe<1 
thereto,  "  Such  signature  and  seal  shall  be  conclusive  evi- 
dence that  such  corporation  has  been  legally  formed  and 
that  all  the  formalities  in  respect  to  the  said  loan  and  the 
issue  of  such  debentures  have  been  complied  with  and  of  the 


1915J  M0L18ON  v.   WOODLA^Ut^.  639 

coirectnees  of  the  statement  or  endorsement  thereon,  and 
the  legality  of  such  debentures  shall  be  thereby  conclusively 
established  and  its  validity  shall  not  be  questionable  by  any 
court  of  this  province^  but  the  same  shall  to  the  extent  of  the 
revenues  of  the  School  District  issuing  the  same^  be  a  good 
and  indefeasible  security  in  the  hands  of  any  bona  tide 
holder  thereof.'' 

It  would  be  impossible  to  use  more  comprehensive  lan- 
guage. It  was  manifesrtly  the  Intention  of  the  Legislature 
that  no  matter  what  defects  or  irregularities  existed  in  the 
formation  of  the  School  District,  once  a  loan  was  approved 
l)y  the  Department  of  Education  and  the  debentures  were 
signed  by  the  Provincial  Secretary  and  sealed  with  the  Great 
Seal  of  the  Province,  they  would  thereafter  constitute  an 
indefeasible  security  in  the  hands  of  an  innocent  purchaser. 

The  situation  here,  then,  is  that  debentures  to  the  extent 
of  $9,000  are  a  charge  against  this  consolidated  school  dis- 
trict and  the  plaintiffs  now  ask  the  court  to  declare  that  this 
school   district   has  no  legal   existence.       From  November, 
]i9l3,  the  plaintiffs  were  aware  that  the  defendant    school 
district  and  the  trustees  thereof  were  proceeding  under  the 
belief  that  their  legal  constitution  was  unquestioned.    They 
were  aware  of  the  negotiations  for  the  purchase  of  the  school 
fiite,  and  of  the  style  of  building  to  be  erected  upon  it.  They 
were  aware  that  a  by-law  had  been  carried  for  the  issue  of 
$9,000  delxjntures.     They  were  aware  that  a  contract  had 
])een  let  for  the  purpose  of  erecting  a  school  building  upon 
the  site  selected,  and  that  that  contract  was  being  carried  to 
completion.    They  must  have  known  that  debentures  would 
be  issued  pursuant  to  the  by-law,  which  had  been  sanctioned 
by  the  ratepayers  on  the  28th  of  April.    The}',  must  be  pre- 
sumed to  have  known  that  if  the  proposed  loan  was  approved 
l)y  the  Department  of  Education  and  if  the  debentures  is- 
sued therefor  were  signed  by  the  Provincial  Secretary'  and 
sealed  with  the  Great  Seal  of  the  province,  pursuant  to  sub- 
sec,  (g)  of  sec.  219,  such  debentures  would  become  an  inde- 
feasible securitv.     Thev  must  be  taken  to  have  been  aware 
that  these  debentures  would  be  sold  and  thereby  pass  into 
the  hands  of  an   innocent  holder,  and  that    the    proceeds 
thereof  would  be  paid  out  to  the  school  contractor. 

Knowing  all  this,  the  plaintiffs  did  nothing  other  than 

•   to  casualhi  express  disapproval,  until  the  2r)th  day  of  July, 

when  this  action  was  launched.     Before  that  date  they  gave 
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no  intimation  to  any  of  the  defendants  of  the  objection  upon 
which  they  now  rely,  or  that  they  intended  to  raise  any  ques- 
tion as  to  the  legality  of  the  proceedings  upon  which  the 
consolidated  district  depended  for  its  very  existence.  It 
might  be  argued  with  a  good  deal  of  force  that  it  was  the 
plaintiffs'  duty  to  disclose  their  objection  at  an  earlier  stage 
and  that  their  silence  under  the  circuAistances  was  of  that 
misleading  character  which  estops  them  from  now  putting 
it  forward.  In  the  vieyr  I  take  of  this  case,  it  is  not  neces- 
sary to  decide  that  question. 

I  prefer  to  base  my  judgment  upon  the  effect  of  sub-sec. 
(g)  of  sec.  219  of  the  Public  Schools  Act. 

It  is  contended  that  this  sub-section  at  most  only  oper- 
ates to  cure  defects  and  irregularities  in  so  far  as  the  de- 
bentures issued  and  sold  are  in  the  hands  of  a  bona  fide 
holder.  Tlie  bona  fides  of  the  holder  of  these  debentures  is 
not  questioned.  Even  if  such  a  contention  be  well  founded, 
for  the  purpose  of  supporting  the  debentures  at  least,  the 
signature  of  the  Provincial  Secretary  and  the  imprint  of 
the  Great  Seal  is  "conclusive  evidence"  that  the  defendant 
school  district  "has  been  legally  formed."  What  the  plain- 
tiffs now  ask  is  a  declaration  that  although  the  defendant 
school  district  is  a  legally  formed  corporation  for  the  pur- 
]>ose  of  sustaining  the  validity  of  its  debenture  .issue,  and 
although  such  debentures  have  become  a  charge  upon  sucli 
school  district  to  the  extent  of  its  revenues,  it  has  other- 
wise no  legal  existence,  and  thai  ^^  school  districts  of 
which  it  was  formed  are  still  legally  subsisting  school  dis- 
trict under  the  School  Act. 

The  result  would  be  that  the  three  old  districts  would 
elect  trustees  and  proceed  to  carry  on  liieir  schools  as  form- 
erly. The  consofidated  district,  having  no  legal  existence 
except  for  the  purpose  of  paying  the  debentures,  would  cease 
to  conduct  a  school.  What  would  become  of  the  new  school 
building  and  plant  now  vested  in,  what  would  be  declared 
to  be,  a  non-existent  corporation,  I  am  at  a  loss  to  say.  The 
ratepayers  within  the  boundaries  of  what  was  the  consoli- 
dated district  would  be  taxed  to  pay  the  $9,000  debentures, 
and  would  also  be  taxed  for  the  support  and  maintenance 
of  their  own  particular  schools. 

The  chief  grievance  of  the  plaintiffs  is,  I  infer,  a  finan- 
cial one.  Two  of  them  have  no  school  children.  As  to 
the  third  the  new  school  is  located  about  half  a  mile  farther 
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away  than  the  old  school.  This  disadvantage  is  more  than 
compensated  for  by  the  fact  that  the  new  school  is  much  bet< 
t€r  and  more  modern  in  its  appointments,  but  also  by  the 
fact  that  under  the  new  regime  vans  are  used  to  conveyi  the 
children  to  and  from  school.  I  have  much  doubt  whether 
even  the  dissentient  ratepayers  of  Macleod  would  welcome 
success  in  this  action  if  they  knew  that  the  result  would  be, 
not  the  hoped-for  decrease,  but  an  increase  of  taxation. 

Be  that  as  it  may  the  whole  spirit  and  intention  of  the 
Public  Schools  Act  is,  in  my  opinion,  ^opposed  to  the  crea- 
tion and  maintenance  of  a  school  district  for  the  purpose  of 
paying  debentures  only  and  not  for  the  purpose  of  discharg- 
ing its  legitimate  functions  of  conducting  a  public  school. 
When  the  organization^  of  a  school  district  had  reached  the 
stage  of  issuing  debentures  pursuant  to  a  by-law  sanctioned 
by  the  ratepayers  it  wafs  manifestly  the  intention  of  the  Leg- 
islature that  its  legal  existence  should  not  thereafter  be 
questioned  because  of  any  antecedent  informality. 

The  plaintiflFs  have  stood  silently  by  until  circumstances 
have  arisen  which  make  it  impossible  for  'the  court  to  grant 
the  relief  asked,  even  if  they  would  have  been  entitled  to 
succeed  had  they  brought  their  action  before  their  right  to 
relief  had  been  taken  away  by  operation  of  the  statute. 

Having  arrived  at  this  conclusion,  I  have  not  considered 
the  objections  raised  as  to  lack  of  parties. 

The  plaintiffs'  action  will  be  dismissed  with  costs. 
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ALBEBTA. 

Februabt  19th,  1915. 

supreme  court — appellate  division. 

YOUXG  V.  SMITH. 

Fraud  —  Misrepresentation  —  Sale  of  Shares  —  False  and 
Fraudulent  Statement  by  Seller  as  io  Cost  of  Shares  and 
Amount  Paid  Thereon  in  Cashr— Materiality — Induce- 
ment, 

A  false  and  fraudulent  representation  made  by  a  seller  of 
shares  to  a  purchaser  that  he  had  paid  their  full  value  in  cash 
and  was  making  no  profit  thereon,  constitutes  a  material  repre- 
sentation inducing  the  sale  if  it  is  proved  that  in  the  ordinary 
course  of  events  the  natural  and  probable  effect  of  the  representa- 
tion was  to  influence  the  mind  of  the  purchaser  in  the  manner 
allf^fff^d 

Younfi  V.  Mi^MiUan,  40  N.  S.  R.  62,  disapproved. 

The  appeal  was  heard  by  Stuart,  Scott,  Beck  and 
Walsh,  J  J. 

G.  P.  Auxier,  for  plaintiflf,  appellant. 

A.  H.  Clarke,  K.C.,  for  defendant,  respondent. 

The  judgment  of  the  court  was  delivered  by 

Stuart,  J.: — This  is  an  appeal  by  the  plaintiflf  from  a 
judgment  of  the  Chief  Justice  delivered  at  the  close  of  the 
trial  whereby  he  dismissed  the  plaintiff's  claim  against  the 
defendant  as  maker  of  two  promissory  notes  of  $1,000  each 
upon  which  $400  had  been  paid  and  gave  the  defendant 
judgment  for  a  return  of  the  amount  paid. 

The  notes  had  l)een  given  in  payment  of  the  purchase  price 
of  20  shares  of  the  par  value  of  $100  each  in  the  capital 
stock  of  the  Kootenay  River  Land  Co.  Ltd. 

The  defendant's  defence  consisted  of  a  number  of  alleged 
misrepresentations  as  to  the  nature  of  the  assets  of  the  com- 
pany which  consisted  in  an  interest  under  an  agreement  of 
purchase  from  one  Birtch  in  certain  lands  in  British  Col- 
umbia and  also  a  tnisrepresentation  to  the  effect  "that  the 
plaintiff  was  selling  the  said  stock  to  the  defendant  at  the 
actual  cost  of  th^e  same  to  him  without  profit  to  the  plaintiff 
or  expense  added."     The  defendant  also  counterclaimed  for 
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a  delivery  up  of  the  notes  and  a  return  of  the  money  paid 
thereon. 

At  the  trial  practically  and  upon  the  appeal  finally  the 
defendant  abandoned  his  defence  resting  upon  the  allega- 
tions in  regard  to  the  company  and  the  land  owned  by  it  and 
rested  his  case  solely  upon  the  misrepresentation  above  set 
forth.  It  did  not  become  necessary  for  the  trial  judge  to 
deal  with  the  former  misrepresentations  because  it  clearly 
appeared  and  was  indeed  admitted  by  the  defendant  that  he 
had  made  payments  on  the  notes  after  having  learned  the 
real  facts  in  regard  to  the  nature  of  the  land  and  the  posi- 
tion of  the  company.  It  was  found  by  the  trial  judge,  how- 
ever, that  his  knowledge  as  to  the  real  facts  with  regard  to 
what  the  shares  had  cost  the  plaintiff  was  not  acquired  until 
shortly  before  the  action  was  begun  and  that  he  had  then  and 
before  action  at  once  refused  to  pay  and  had  repudiated  the 
transaction.  The  learned  Chief  Justice  found  that  a  mis- 
representation had  been  made  and  that  it  had  been  made 
falsely  and'  fraudulently.  It  does  not  appear  in  his  oral 
judgement  that  he  expressly  found  the  misrepresentation  to 
have  been  material  but  the  proper  inference  is,  of  course, 
that  he  considered  it  to  be  so. 

The  general  facts  were  that  the  plaintiff  together  with, 
two  other  men  named  Currie  and  Shields  had  entered  into  a 
scheme  for  the  purchase  of  the  land  in  British  Columbia. 
A  company  was  eventually  incorporated  and  the  owner,  one 
Birtch,  on  2nd  November,  1912,  agreed  to  sell  the  land  to 
the  company  for  $32,940  upon  certain  terms,  one  of  which 
was  that  $2,500  was  paid  in  cash.  The  three  promoters  each 
advanced  one-tliird  of  this  sum,  the  plaintiff  paying  $834. 
On  September  28th,  1912,  the  plaintiff  Young  had  signed  a 
sort  of  unilateral  agreement  not  sta'tcd  to  be  with  anyone, 
in  the  following  form:  "I  John  Oliver  Young  of  Castor  for 
and  in  consideration  of  eight  shares  of  one  hundred  dollars 
each  ($100)  fully  paid-up  and  non-assessable  of  the  capital 
stock  of  the  Kootenay  Biver  Land  Co.  T>td.,  when  incorpor- 
ated, to  be  allotted  at  the  first  general  shareholders'  meeting 
and  in  addition  to  twelve  shares  for  which  I  am  to  pay  in 
cash  or  its  equivalent  twelve  hundred  dollars  ($1,200)  agree 
to  give  such  of  my  time  and  services  as.  shall  be  neces- 
sarv'  in  furthering  the  promotion  of  said  company." 

This   document  was   filed   with   the  Registrar  of  Joint 
Stock  Companies  on  March  14th,  1913,  but  the  plaintiff  had 
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on  5th  February,  1913,  received  his  share  certificate.  On 
February  26th  the  trahsaction  in  question  took  place.  The 
defendant  gave  the  two  notes  for  $1,000  each  at  five  and 
eleven  months  respectively  and  the  plaintiff  assigned  his 
shares,  a  new  certificate  being  issued  to  Smith.  Smith  there- 
upon became  a  director  of  the  company  in  place  of  Young. 
Smith  admitted  in  his  evidence  that  he  knew  how  much  was 
being  paid  to  Birtch  for  the  land,  how  much  had  been  paid 
to  Birtch  and  that  this  ipterest  in  the  Birtch  land  was  all  the 
assets  the  company  had.  His  chief  complaint  was  that  Young 
had  told  him  that  the  three  of  them,  Young,  Shields  and 
Currie  had  each  put  $2,000  in  actual  cash  into  the  company 
and  had  got  each  $2,000  of  stock  in  return. 

A  second  instalment  of  $2,000  fell  due  to  Birtch  on  May 
Ist,  1913.  This  was  not  paid  although  the  company  had 
resold  some  portions  of  the  property  to  other  parties.  It  was 
recognised  however  in  June  that  the  company  could  not 
carry  out  its  obligations  to  Birtch  and  was  really  bankrupt. 
Its  head  office  was  in  Medicine  Hat  and  in  June  all  the 
books  were  sent  to  Smith  at  Calgary  who  deposited  them  in  a 
cellar  because  as  he  said  there  was  not  room  enough  for  them 
in  his  office.  He  had  made  two  trips  to  see  the  land,  one  in 
March  and  the  other  about  the  1st  of  June.  On  this  latter 
trip  he  found  that  the  land  was  not  as  Young  had  repre- 
senrted  it  but  he  made  no  repudiation  of  his  bargain.  On 
August  27th,  Birtch  served  a  notice  of  cancellation  of  the 
agreement  for  default  which  was  to  take  effect  on  Novem- 
ber 30th.  On  October  3rd  a  meeting  of  the  company  was 
held  in  Calgary  at  which  Shields  and  Smith  were  present 
and  at  which  a  resolution  was  passed  authorizing  a  quit  claim 
deed  to  be  signed  releasing  the  land  to  Birtch  on  condition 
that  Birtch  should  protect  the  company  with  regard. to  sub- 
purchasers. On  October  5th  Birtch  agreed  to  this  and  the 
company  surrendered  its  interest,  forfeiting  the  money  al- 
ready paid. 

On  July  21st  Smith  wrote  from  Vancouver  to  Young 
asking  for  an  extension  for  60  days  on  the  first  note  saying 
that  he  wa»  going  to  lose  "  like  a  good  sport.*' 

On  October  15th,  1913,  Smith  paid  $250  on  account  and 
on  December  4th,  1913,  he  paid  $150  more.  It  was  on  ac- 
count of  the  making  of  these  payments  that  it  was  plainly 
impossible  for  the  defendant  to  repudiate  liability  because 
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of  the  alleged  misrepresenitations  as  to  the  character  and  con- 
dition of  the  land. 

Then  about  January,  1914,  the  plaintiff  began  to  press 
the  defendant  for  more  payments  on  the  notes,  the  last  one 
having  now  fallen  due.  Letters  were  written  to  the  defend- 
ant at  Vancouver  threatening  suit.  On  February  3rd,  1914, 
the  defendant  wrote  from  Vancouver  saying,  "  I  know  you 
have  been  looking  for  a  cheque  from  me  but  I  have  just  been 
put  to  it  so  hard  I  can  not  get  it.  'Am  rustling  night  and 
(lay  here  now  trying  to  make  a  turn.  Will  writte  you  when 
I  get  back  to  Calgary.  Am  sorry  but  I  can  not  for  a  few 
days.  Your  old  friend,  Hugh."  The  defendant  said  that 
on  his  way  back  to  Cajgary  owing  to  a  remark  some  one  made 
to  him  on  the  train,  he  became  suspicious  about  the  truth  of 
what  Young  had  told  him  in  regard  to  the  shares  when  the 
notes  were  given,  that  on  returning  he  looked  up  the  books 
of  the  company,  of  which  he  had  been  a  director  all  the  time 
and  then  discovered  that  Young  had  not  sold  the  shares  to 
him  for  what  they  had  cost  him  in  cash,  in  other  words  that 
Young  had  not  put  $2,000  in  cash  into  the  company. 

It  seems  to  me  to  be  impossible  to  reverse  the  finding  of 
the  learned  Chief  Justice  upon  the  question  of  fact  as  to  what 
was  said  by  Young  to  Smith  at  the  time  of  the  sale.  I  am 
bound  to  say  that  a  reading  of  the  defendant's  evidence  has 
created  a  suspicion  in  my  mind  that  the  distinction  between 
the  payment  for  the  sliares  in  full  in  actual  cash  and  the  gen- 
eral cost  of  the  shares  to  Young  in  cash  and  in  time  and 
labour  was  really  suggested  to  Smith  by  the  questions  ad- 
dressed to  him  and  that  if  he  had  been  merely  asked  to  state 
the  words  used  by  Young  he  would  never  have  had  used  the 
expressions  "  real  money  "  and  "  actual  cash ''  at  all.  But 
be  that  as  it  may,  there  was  clearly  evidence  to  justify  the 
trial  judge's  finding  and  he  expressly  says  that  he  believed 
Smith  and  disbelieved  Young. 

Tn  these  circumstances  his  finding  must  stand. 

The  point  of  real  difficulty  in  the  case  is  the  question  of 
the  materiality  of  the  misrepresentation.  At  first  blush  it 
seems  a  little  difficult  to  perceive  how  the  misrepresentaition 
could  have  been  material  in  the  mind  of  Smith.  He  knew 
the  price  being  paid  for  the  land  which  the  company  had 
been  formed  to  exploit,  hd  knew  the  amount  already  paid 
and  that  the  land  was  all  the  assets  the  company  had.  If  it 
be  said  that  he  may  have  assumed  that  the  extra  $3,500  had 
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been  spent  in  improvements  on  the  land  then  in  that  view 
the  representation  assumes  the  character  of  a  representation 
as  to  the  condition  of  the  land.  This  condition,  however, 
he  soon  discovered.  He  soon  became  aware  that  no  such 
sum  had  been  expended  and  yet  he  affirmed  the  contract  by 
payment  on  the  notes.  One  of  the  original  misrepresenta* 
tions  he  complained  of  was  that  there  was  one-half  of  the 
necessary  fluming  on  the  land  to  be  used  for  irrigation  pur- 
poses and  that  this  was  in  good  condition.  When  he  went 
over  in  June  he  found  there  was  "  just  the  same  as  no  flume 
at  all :  it  had  been  built  there  two,  three  or  four  years  and 
left  there."  From  this  it  is  evident  that  he  then  learned 
that  no  money  had  been  spent  on  the  land  by  the  company 
at  all.  And  it  is  really  exceedingly  difficult  to  conceive  how 
Smith  who  became  a  director  at  once  upon  the  purchase  of 
his  shares  who  got  possession  of  the  books  in  June,  who  knew 
there  was  no  money  in  tlie  treasury  and  none  spent  on  the 
land  could  have  failed  to  experience  some  curiosity  as  to 
what  had  become  of  the  $3,600  in  cash  which  he  said  he  was 
told  had  gone  into  the  company  over  and  above  the  amount 
paid  on  the  land  to  the  vendor.  That  sum  would  have  more 
than  paid  the  second  instalment  due  to  Birtch.  It  is  also 
rather  strange  that  Smith  never  knew  of  the  registration  of 
the  agreement  referred  to  with  the  Registrar  on  March  14th, 
1913,  when  he  was  a  director  and  owned  the  shares  referred 
to  in  it  and  when  Young  had  ceased  to  have  any  interest  iji 
them.  Yet  tlie  trial  judge  did  believe  him  when  he  said 
that  he  found  out  in  February,  1914,  which  must  be  taken 
to  imply  *  for  the  first  time,'  that  the  actual  cash  had  not 
been  paid  in.  Whatever  suspicions  one  may  entertain  about 
it  T  think  that  finding  must  be  accepted. 

Upon  the  point  of  materiality  and  inducement  I  think  it 
is  quite  easy  to  understand  how  the  statement  that  Young 
hfcr^  paid  in  cash  in  full  for  the  shares  and  was  just  selling 
them  to  Smith  at  the  same  price  making  no  profit  may  have 
1»«J  a  considerable  influence  in  inducing  Smith  to  make  the 
pjiTchase.  lu  Halsbury  vol.  20,  at  p.  699  it  is  said  that, 
'*  it  is  sufficient  to  prove  that  in  the  ordinary  course  of  events 
tlie  natural  and  probable  effect  of  the  representation  v»as  to 
influence  the  mind  of  a  normal  representee  in  the  manner 
alleged." 

In  Kerr  on  Fraud  and  Mistake,  4th  ed.,  p.  44,  it  is  said: 
"  The  test  therefore  of  a  material  inducement  is  not  whether 
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the  plaintiffs  action  would  but  whether  it  might  have  been 
different  if  the  misrepresentation  had,  not  been  made." 

In  Amer,  and  Eng.  Encyc.  of  Law,  !8nd  ed.,  p.  61,  there 
is  a  note  of  a  decision  in  Maine  that  representations  by  the 
seller  of  stock  in  a  corporation  that  all  the  stockholders  had 
paid  for  their  shares  at  par  was  a  material  representation. 

It  must  further  be  remembered  that  both  materiality  and 
inducement  are  questions  of  fact:  Halsbury  vol.  20,  p.  701. 
In  the  present  case,  the  trial  judge  sitting  as  a  jury  evidently 
considered  these  facts  proven.  And  upon  the  evidence  I  am 
unable  to  conclude  that  he  was  wrong.  With  regard  to  the 
views  expressed  by  Meagher,  J.,  in  Young  v.  McMillan,  40 
X.  S.  R.  52,  to  the  effect  that  a  statement  by  the  seller  as  to 
the  price  he  had  paid  for  goods  is  not  material,  I  think  it 
needs  only  to  be  said  that  materiality  being  a  question  of 
fact  the  result  must  depend  upon  the  special  circumstances 
of  each  individual  case.  I  do  not  think  it  can  be  laid  down 
as  a  general  rule  that  such  a  statement  can  never  be  material. 

In  the  present  case  it  seems  to  me  quite  possible  and  in- 
deed even  probable  if  Young  had  stated  to  Smith  that  he 
had  only  paid  $834  in  cash  directly  and  about  $365  for  ex- 
penses and  that  he  bad  been  allowed  another  $800  for  his 
time  and  services  that  Smith  would  not  have  agreed  to  pay 
him  $2,000  for  his  shares.  That  I  think  is  as  far  as  we 
need  go  in  considering  the  question  of  materiality. 

The  only  remaining  question  that  need  be  referred  to  is 
the  possibility  of  restitution.  The  company,  is  for  all  that 
appears,  still  in  existence,  the  share  certificate  is  in  court  and 
can  be  re-transferred.  I  do  not  see  that  the  forfeiture  of 
the  agreement  with  Birtch  can  make  any  difference.  The 
business  of  the  company  took  its  normal  course.  What  hap- 
pened would  no  doubt  have  happened  if  Young  had  retained 
his  shares.  And  in  any  case  the  representation  was  found  to 
have  been  fraudulent  and  an  amendment  was  allowed  per- 
mitting the  defendant  to  claim  damages  for  deceit.  As  the 
learned  trial  judge  remarked,  there  can  be  no  difference  in 
the  result. 

The  result  is  the  appeal  must  be  dismissed  with  costs. 

Appeal  dismissed. 
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'  ALBEBTA. 

February  19th,  1915. 

supreme  court — appellate  division. 

In  re  western  CANADIAN  FIRE  INSURANCE  CO. 

OOWPEffS  CASE. 

Company  —  Winding-up  —  tJontributories  —  Shares  —  Svb- 
scrip  tion — Rescission  Before  Commencement  of  Winding- 
up — Liahility  of  Repudiating  Shareholder  as  Contribu- 
tory— Verbal  Representations — Non-Delivery  cf  Pros- 
pectus— Subscription  Voidable — Companies'  Ordinance. 
Sec.  57a, 

A  subscription  obtained  by  verbal  repiiesentations  without  the 
previous  delivery  of  any  prospectus  is  voidable  and  not  void  by  virtue 
of  sec.  57a  of  the  Companies  Ordinance,  O.  O.  1898,  ch.  61. 

A  distinct  unequivocal  repudiation  of  a  subscription  by  a  sub- 
scriber who  is  entitled  to  repudiate  conveyed  to  the  directors  of  a 
company  so  that  it  becomes  the  duty  of  the  latter  to  remove  the  for- 
mer's name  from  the  list  of  shareholders  is  suflScient,  if  made 
before  the  commencement  of  winding-up  proceedings,  to  entitle  the 
said  subscriber  to  have  his  name  removed  from  the  list  of  contribu- 
tories  without  the  necessity  for  the  further  step  of  initiating  proceed- 
ings before  the  commencement  of  winding-up  proceedings. 

Oake9  V.  Turquand  (1867).  L.  R.  2  H.  L.  325;  Reese  River 
Silver  Mining  Go,  v.  Smith  (1869),  L.  R.  4  H.  L.  64;  In  re  Ettates 
Investment  Co.,  Paules  Case  (1869),  L.  R.  4  Ch.  497  (aA.)  ;  In  re 
Estates  Investment  Co.,  Askley*s  Case  (1870),  L.  R.  9  Eq.  263:  fol- 
lowed. 

In  Re  Scottisii  Petroleum  Co,  (1883),  23  Ch.  D.  413.  not  fol- 
lowed. 

A  shareholder  who  is  entitled  to  rescind  his  contract  of  subscrij[>- 
tion  as  voidable  must  make  his  election  against  the  contract  with 
promptness,  which  is  to  be  determined  by  the  circumstances  of  the 
case. 

Clough  v.  Ijondon  cC  N.  W.  R.  Co.,  L.  R.  7  Ex.  26.  referred  to. 

Case  seated  bv  Stuart.  J. 

The  court  consisted  of  Harvey,  O.J.,  Beck,  Scott, 
Walsti  and  Stuart.  JJ. 

A.  H.  Clarke,  for  liquidators. 
\V.  A.  Wells,  for  Cowper. 

Beck,  J. : — Few  of  the  facts  set  out  in  the  s-tated  case 
need  be  repeated. 
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By  the  Statute  Law  Amendmemt  Act,  Statutes  of  Al- 
berta, 1909,  Part  II.,  ch.  5,  sec.  1,  the  following  section  was 
inserted  in  "the  Companies'  Ordinance,"  C.  0.  1898,  ch. 
61:— 

"  57. — (a)  Every  company  heretofore  or  hereafter  in- 
corporated under  the  authority  of  this  ordinance  or  under 
the  authority!  of  any  special  Ordinance  or  Act,  the  number 
of  shareholders  of  which  is  increased  to  a  number  grea'ter 
by  ten  (than  the  number  of  applicants  for  incorporation  or 
which  has  its  debentures  or  other  securities  held  by  more 
than  ten  persons,  and  every  company  incorporated  otherwise 
than  as  above  set  out  which  has  more  than  ten  shareholders 
or  holders  of  debentures  or  other  securities  within  Alberta, 
shall  file  a  prospectus  in  ithe  manner  hereinbefore  set  out. 

"  (2)  All  purchases,  subscriptions,  or  other  acquisitions 
of  shares,  debentures  or  other  securities  of  any  company  re- 
quired, in  the  manner  above  provided,  to  file  a  prospectus, 
shall  be  deemed  as  against  the  company  or  the  signatories  to 
the  prospectus  to  be  induced  by  such  prospectus  and  any 
term,  proviso  or  condition  of  such  prospectus  to  the  contrary 
shall  be  void. 

"  (3)  No  subscription  for  stock,  debentures  or  other 
securities  induced  or  obtained  by  verbal  representations  shall 
be  binding  upon  the  subscriber,  unless  prier  ito  his  so  sub- 
scribing he  shall  have  received  a  copy  of  the  prospectus.*' 

The  question  was  raised  during  the  argument  whether 
this  section  was  applicable  to  this  company.  But  the  ques- 
tion must  be  answered  aflfirma^ivelv  becaufse  of  the  later 
words  of  the  section  making  it  applicable  to  *^  every  company 
incorporated  otherwise  than^  as  above  set  out,"  inasmuch  as 
it  is  adm.itted  that  it  fulfils  the  other  condiWons  of  the  sec- 
tion. 

This  company  was  incorporated  by  a  special  Act,  Statutes 
of  Alberta,  1910,  2nd  Session,  ch.  24.'  Sec.  28  (i)  of  that  Act 
pestricte  the  application  of  the  Companies'  Ordinance  to  this 
company  to  the  proWsions  "  relating  to  the  right  of  inspec- 
tion of  the  Lieutenant-Governor  in  Council  and  the  filing  of 
annual  returns  with  the  Registrar  of  Joint  Stock  Companies 
and  (those)  which  give  the  Lieutenant-Governor  in  Council 
or  the  Registrar  of  Companies  the  power  to  compel  a  proper 
disclosure  by  the  company  of  the  exact  condition  of  its  aifairs 
to   which    the  Western    Canada   Fire   Insurance    Company, 
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Limited  "  (a  company  with  which  amalgamation  was  author- 
ized by  the  Act)  "  is  at  ithe  time  of  the  passing  of  this  Aot 
subject." 

I  note  some  p^o^asions  of  the  company's  charter. 

Section  3,  after  providing  for  the  company's  capi«tal  stock, 
says :  "  Such  shares  shall  and  are  hereby  vested  in  tiie  several 
persons  io  whom  they  shall  be  allotted  their  legal  representa- 
tives and  assigns  subject  to  "the  provisions  of  this  Act." 

Section  11  says: 

*•  In  the  event  of  the  property  and  assets  of  the  said 
company  being  insufficient  io  liquidate  the  debts,  liabilities 
and  engagements,  the  shareholders  shall  be  liable  for  de- 
ficiency, but  to  no  greater  extent  than  the  amount  of  the 
balance  remaining  unpaid  upon  their  respective  shares  in 
the  capital  stock." 

There  is  nothing  in  <the  charter  referring  to  a  register  of 
members.  Nor  does  there  appear  to  be  any  reference  to  a 
register  in  the  sections  of  the  Companies'  Ordinance  regard- 
ing annual  returns  which  are  made  applicable  to  'this  com- 
pany. 

It  seems  to  be  expedient  /to  note  also  some  of  the  pro- 
visions of  the  Companies'  Winding-up  Ordinance,  Statutes 
of  Alberta,  1903,  Ist  Session,  ch.  13. 

Section  ^  (3^  says: 

" '  Contributory '  shall  mean  any  person  liable  to  con- 
tribu'te  to  ihe  assets  of  a  company  under  this  Ordinance  in 
the  event  of  the  same  being  wound  up,  and  in  all  proceedings 
priJor  to  the  final  dertermination  of  such  persons  any  person 
alleged  to  be  a  contributory,  and  shall  also  include  the  per- 
sonal representative  or  represen'tatives  of  any  such  person." 

Section  7  states  the  consequences  ensuing  upon  the  com- 
mencement of  winding-up  proceedings,  among  which  are: 
*'Any  altera^tion  in  the  status  of  the  members  of  the  com- 
panv,  after  the  commencemenit  of  the  winding-up  shall  be 
void." 

Section  14  provides  for  the  liquidators  setitling  a  list  of 
contributories  and  sub-sec.   (2)  says: 

'^  Every  shareholder  or  member  of  the  company  or  his 
represenitative  is  liable*  to  conitribuite  the  amount  unpaid  on 
his  shares  of  the  capital,  or  on  his  liability  to  the  company 
or  to  its  members  or  creditors,  as  the  case  may  be,  under  the 
ordinance,  ch  artier  or  insJtrument  of  incorporation  of  ^he  com- 


pany." 
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Sub-section  (5)  reads: 

**  Any  list  so  settled  shall  be  prima  facie  evidence  of  the 
liability  of  the  persons  named  therein  to  be  contributories/' 

Section  15  says: 

*'  The  list  of  comtribuitories  may  be  settled  by  the  court, 
in  which  case  the  liquida^tors  shall  make  out  and  leave  at  the 
chambers  of  a  judge  a  list  of  the  contributories  of  the  com- 
pany." 

Secition  22  contains  provisions  respecting  the  enforcing  of 
payment  by  the  contributories. 

I  'think  I  have  set  out  all  the  statutory  provisions  which 
have  any  bearing  upon  ithe  question  to  be  determined,  except 
those  relating  to  prospectuses,  which  I  refer «to  further  on. 

Many  of  the  cases  deciding  questions  analogous  to  <the 
preserit  one  are  made  to  depend  io  a  very  large  exitent  upon 
provisions  of  the  Companies  Acts  which  are  not  made  ap- 
plicable to  this  company. 

In  this  case,  the  first  question  to  be  answered  is  whether 
a  subscription  made  upon  oral  representa/tions  without  any 
prospectus  is  by  virtue  of  sec.  57a  void  or  merely  voidable. 
I  have  no  doubt  that  it  is  voidable  onlv.  The  words  are 
"  (not)  binding  upon  the  subscriber."  The  provision  is 
clearly  for  the  benefit  of  the  subscriber,  and  if  so,  he  can 
waive  it — not,  I  think,  precedently  or  contemporaneously,  for 
waiver  at  that  stage  is,  I  think,  if  not  expressly,  at  lea^  by 
clear  implicajMon,  excluded  by  the  obvious  intention  of  the 
provisions  of  the  Companies'  Ordinance  relating  to  prospec- 
tuses which  include,  T  think,  not  only  sec.  57  (a),  buit  by 
virtue  of  the  expression  ^therein — "  a  prospectus  in  the  man- 
ner hereinbefore  set  out " — also  socs.  55  ani  50  relating  to 
the  conten^ts  of  the  prospectus;  and  in  sec.  5fi  (4),  we  find 
the  provision :  "  Any  condition  requiring  or  binding  any 
applicant  for  shares  or  debentures  to  waive  compliance  with 
any  requirement  of  this  sedtion  or  purporting  to  affect  him 
with  notice  of  any  con'tract  or  document  not  specifically  re- 
ferred to  in  the  prospectus  shall  be  void." 

And  sub-sec.  (2)  of  sec.  57  (a),  which  I  have  already 
quoted,  is  a  somewhat  similar  provision. 

I  see  no  reason,  however,  why,  after  that  full  disclosure 
of  the  condition  of  affairs  of  the  company,  which  a  prospectus 
in  accordance  with  ihe  ordinance  is  calculaited  to  give,  the 
subscriber  cannot  deliberately  affirm  his  subscription  by  some 
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unequivocal  act,  e.g.,  subsequei^tly  receiving  a  proper  pros- 
pectus, investigating  the  affairs  of  the  company  in  the  light 
of  it  and  thereupon  wriiting  to  the  company  to  the  effect  that, 
although  he  had  become  aware  that  his  subscription  was  not 
binding  upon  him,  he  had  since  received  a  proper  prospectus ; 
that  he  had  fully  investigated  the  company^s  affairs,  that  he 
found  that  they  were  as  represented  and  that  he  now  a£Brmed 
his  subscription.  If  this  conduct  would  be  effective,  it  must 
be  so  because  the  original  subscription  was  merely  voidable 
bv  him,  not  void:  for  what  is  void  cannot  be  affirmed.  A 
voidable  contract,  however,  is  good  unless  the  paiity  entitled 
to  avoid  it  elects  so  to  do.  This  is  the  position  in  the  case 
of  a  contract)  obtained  by  fraud. 

dough  V.  London  &  N.  W.  R.  C*o.,  L.  R.  7  Ex.  ^6,  is 
the  leading  case.  The  count  there,  after  referring  to  a  case 
of  a  lessor,  entitled  to  re-enter  for  breach  of  covenant,  where 
the  question  was  whether  he  liad  "  waived  the  forfeiture/ 
said  that  the  case  of  a  conitract  obtained  bv  fraud — ^the  case 
before  them — was  similar  and  proceeded: 

"  In  such  cases,  the  question  is,  has  the  person  on  whom 
the  fraud  was  practiced,  having  notice  of  the  fraud,  elected 
not  to  avoid  (the  contract?  or  has  lie  elected  to  avoid  it?  or 
has  he  made  no  election? 

^  We  think  tha;t  so  long  as  he  has  made  no  election,  he 
retains  the  right  to  determine  it  either  way,  subjedt  to  this, 
that  if  in  'ilie  interval,  whilst  he  is  deliberating,  an  innocent 
third  party  has  acquired  an  interest  in  the  property,  or  if  in 
consequence  of  his  delay,  the  position,  even  of  the  wrong- 
doer, is  affected,  it  will  preclude  him  from  exercising  his 
right  to  rescind." 

This  general  rule  is  applied  in  the  case  of  an  incorporated 
company  actively  soliciting  subscriptions  or  carrying  on 
business  where  there  is  a  liability  upon  Ithe  shareholders  to 
contribute  in  case  of  a  deficiency  of  assets,  in  this  way:  A 
shareholder  entitled  to  rescind  as  voidable  bv  him  his  con- 
tract  of  subscription,  must  make  his  election  again^  the  con- 
tract with  what,  under  the  circumstances,  is  to  be  considered 
promptness,  the  reason  being  Ithat  it  is  obvious  that  it  is  at 
least  likely  that  third  parties  may  have  been  influenced  to 
become  shareholders  or  creditors  by  the  fact  of  hij  subscrip- 
tion. 

In  Oakes  v.  Turquand  (1867),  L.  R.  2  H.  L.  325,  352, 
and  in  the  earlier  cases,  it  was  held  that  the  shareholder  must 
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also  have  succeeded  in  getting  his  name  actually  removed 
from  the  register  of  shareholders  before  a  winding-up  order 
was  made.  Ultimately,  the  question  came  before  the  House 
of  Lords  in  Reese  River  Silver  Mining  Co.  v.  Smith  (1869), 
L.  R.  4  H.  L.  64. 

The  precise  point  there  decided — I  quote  a  portion  of 
the  head-notiC — was  this :  ^'  If  before  a  winding-up  order  is 
made,  a  person  files  a  bill  against  a  company,  alleging  that 
he  had  been  induced  by  fraud  and  misrepresentation  to  be- 
come a  member  of  the  company  and  on  «that  ground  praying 
to  have  his  name  removed  from  'the  lists  of  its  members,  he 
wiU  (on  establishing  his  allegations)  be  entitled  to  have  his 
name  removed  from  the  lista  of  the  company,  although  be- 
tween the  date  of  his  filing  his  bill  and  the  decree  of  the 
count  upon  it,  an  order  has  been  made  to  wind  up  the  com- 
pany." The  lords  taking  part  in  the  judgment  were  Lords 
Hatherley  (L.C.),  Westbury,  Colonsay  and  Cairns. 

Lord  Hatherley  said: 

"  The  argument  then  is  this :  We  are  (say  the  appellants) 
within  the  rule  laid  down  by  this  House  in  ithe  case  of  Oakes 
V.  Turquand,  L.  R.  2  H.  L.  325.  We  find  that  there  was  an 
agreement,  and  that  this  gentleman  was,  therefore,  by  the 
&th  section  of  the  statute,  a  person- who  had  agreed  to  take 
shares.  And  we  find  another  portion  of  the  statute  which 
says  that  anybody  who  has  agreed  to  t^ke  shares  is  a  member 
of  the  company,  and  another  which  says  thalt  anyone  who  is 
a  member  is,  in  certain  cases,  a  contributory;  and  they  con- 
tend, therefore,  that  Mr.  Smith  is  brought  by  this  process 
within  ihe  description  of  a  contributory  to  the  company  and 
that  his  name  ought  to  remain  upon  the  list. 

"The  case  of  Oakes  v.  Turquand  was  decided  when  the 
position  of  circumstances  was  this:  A  then  shareholder  had 
entered  into  what  fthe  House  held  to  be  a  voidable,  but  not  a 
void  agreement;  .  .  .  the  agreement  subsists  until 
rescinded;  that  is  to  say,  in  this  sense — until  rescinded  by 
the  declaration  of  him,  whom  you  have  sought  to  bind  by  it, 
that  he  no  longer  accepts  the  agreement,  but  entirely  rejects 
and  repudiates  it.  It  is  not  meant,  I  apprehend,  by  that  ex- 
pression ^  until  rescinded/  ...  to  say  that  the  rescis- 
sion must  be  an  act  of  some*  court  of  competent  auithority, 
and  that  until  the  rescission  by  that  court  of  competent 
authority  takes  place,  the  agreement  is  subsisting  in  its  full 
rigour.     .     .     .     T  apprehend  the  true  view  of  the  case  is 
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this :  The  agreement  is  valid  until  rescinded.  If  in  a  case  of 
this  description,  the  directors  had  committed  the  fraudulent 
act  of  putting  a  man's  name  upon  the  list,  which  they  ought 
not  to  have  put  there,  and  had  allotted  him  shares,  so  tliat 
if  it  turned  out  to  be  beneficial,  it  would  be  competent  to  the 
person  to  say :  *  Now  I  elect  to  hold  ithem  because,  although 
coming  to  me  by  your  fraud  upon  me,  I  find  it  is  beneficial 
to  me  to  hold  them,  and  you  cannot  aver  your  own  fraud  to 
prevent  my  so  doing;*  in  that  case,  the  directors  could  not 
have  taken  the  name  off  the  list  without  communication  with 
him.  Birt  if  immediately  that  he  knows  what  the  directors 
have  done,  he  says :  ^  I  have  made  up  my  mind  to  reject  the 
contract,  and  I  assert  that  intention  of  mine  in  the  plained 
and  most  open  manner  competent  to  me,  by  my  communica- 
tion to  you,  insisting  upon  having  my  name  removed,  and 
on  your  neglecting  your  duty  to  remove  my  name,  I  pro- 
ceed to  file  my  bill  to  compel  you  to  do  so ' — I  take  it  that 
thereupon  the  conltract  is  at  an  end,  and  the  gentleman  is 
entitled  to  have  his  name  removed  from  the  list  Because 
it  was  the  duty  of  the  directors  hot  to  wait  for  the  filing  of 
the  bill,  if  tbey  knew,  as  we  must  assume  them  to  have 
known,  that  the  contract,  had  been;  entered  into  upon  those 
fraudulent  representations.  The  moment  they  were  told  that 
the  contract  was  rejectecl,  and  that  he  claimed  no  interest 
under  that  fraudulent  act  of  theirs,  it  was  their  duty  to  re- 
move his  name,  which  ooiild  no  longer  be  retained  there,  the 
contract  being  thus  avoided  and  by  that  means  to  avoid  all 
further  controversy. 

"That,  however,  was  not  done,  then  what  must  be  the 
•next  proposition  on  behalf  of  the  appellants?  It  must  be 
that  the  directors  having  neglected  their  duty,  having  neg- 
lected to  do  that  which  they  were  manifestly  bound  to  do, 
they  had  thereby  given  righfts  to  creditors  which,  if  they  had 
performed  thoir  duty,  <^uld  never  have  had  any  possible 
existence.  The  thing  seems  absurd  upon  the  face  of  it,  and 
I  apprehend  that  happily  the  law  does  not  juf^ify  such  a 

proposition. 

*  '  *  *  * 

"The  liCgislature,  therefore,  Imving  given  the  court  the 
power,  it  seems  to  me  ithat  it  is  perfectly  competent  to  the 
court  to  place  this  list,  in  the  condition  in  which  it  ousrht 
to  have  been.     It  ought  to  have  been  corrected  by  the  direc- 
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tors  without  a  suit.     Certainly  after  the  bill  was  filed,  it 
should  have  been  corrected  by  them." 

Lord  Westbury  was  careful  to  limit  the  ground  of  his 
decision  to  this : — "  That  it  was  the  duty  of  the  directors,  at 
the  time  when  the  bill  was  filed  at  all  events,  if  not  before, 
to  remove  Mr.  Smith's  name  from  the  register,  and  that  gives 
birth  to  the  farther  proposition,  that  what  the  directors  ought 
clearly  to  have  done,  there  being  a  default  on  the  part  of  the 
directors,  may  now  be  done  by  the  court  in  pursuance  of  the 
right  asserted  by  Mr.  Smith  in  that  suit." 

Lord  Colonsay  was  equally  careful  to  confine  himself  to 
the  particular  case  putting  his  reason  thus : — "  That  the 
party  having  taken  steps  to  have  his  liability  judicially  put 
an  end  to,  and  to  have  his  contract  rescinded,  which  he  was 
entitled  to  have  rescinded,  and  that  having  been  done  before 
the  machinery  for  winding  up  was  put  into  motion  at  all, 
'  he  is  entitled  to  be  regarded  as  if  that  had  been  done  by  the 
court  at  the  time  he  demanded  it." 

Lord  Cairns  said : — "  The  clear  duty  of  the  directors  was, 
when  the  claim  was  made  in  a  way  as  to  which  there  could 
be  no  mistake,  to  comply  with  that  which  was  the  right  of 
the  plaintiff  in  that  suit,  and  to  take  his  name  off  the  list  of 
shareholders  at  all  events  upon  the  filing  of  the  bill." 

In  re  Estates  Investment  Co.,  Panic's  Case  (1869),  L.  R. 
4  Ch.  497  (C.A.),  decided  after  the  decision  in  Reese  River 
Silver  Mining  Co.  v.  Smith,  the  facts  were  these: — 

Eleven  shareholders  repudiated  their  share  on  the  ground 
of  fraud  and  refused  to  pay  calls.  One  .(Ross)  brought  an 
action.  It  was  agreed  between  the  solicitors  for  the  com- 
pany and  the  ten  remaining  shareholders  that  the  position 
of  the  latter  should  not  be  prejudiced  by  reason  of  their  not 
taking  proceedings.  Judgment  was  given  in  the  action  for 
the  plaintiff;  the  company  appealed;  pending  the  appeal  a 
winding-up  order  was  made.  The  ten  had  taken  no  proceed- 
ings. It  was  held  that  it  was  still  open  to  the  court  to 
remove  their  names  from  the  list  of  contributories. 

In  re  Estates  Investments  Co.,  Ashley's  Case  (1870), 
L.  R.  0  Eq.  263,  the  court  refused  to  remove  the  name  of 
Ashley  from  the  list  of  contributories  under  the  circum- 
stances  that  he  was  not  one  of  the  eleven  shareholders  acting 
•  in  concert  with  Ross  and  that  he  took  no  steps  to  repudiate 
his  subscription  though  with  knowledge  of  these  other  pro- 
ceedings and  of  the  company  continuing  its  business  but  was 
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awaiting  the  result  of  the  litigation  before  deciding  whether 
he  would  repudiate  or  not.  Special  emphasis  was  laid  by 
the  ^faster  of  the  Rolls  (Romilly)  upon  the  necessity  for 
prompt  repudiation  in  such  a  way  that  the  fact  that  his 
repudiation  would  be  beyond  doubt  a  question  so  that  in 
the  event  of  the  company  turning  out  a  financial  success  he 
could  not  against  the  will  ol  the  company  retain  his  position 
as  a  shareholder. 

\n  Re  Scottish  Petroleum  Co.  (1883),  23  Ch.  D.  413,  the 
Court  of  Appeal,  affirming  in  this  respect  the  judgment  of 
Kay,  J.,  held  that  the  actual  taking  of  legal  proceedings, 
before  the  making  of  a  winding-up  order,  by  the  repudiating 
shareholder  or  by  some  other  repudiating  shareholder,  who^d 
proceedings  were  adopted  with  the  consent  of  the  company 
as  a  test  case  was  an  essential  condition  for  the  removal  of 
the  repudiating  shareholder's  name  from  the  register. 

The  case  was  argued  on  behalf  of  the  repudiating  share- 
holder by  Mr.  Haldane,  the  present  Tjord  Chancellor.  He 
contended  that  "  the  case  of  Oakes  v.  Turquand  only  decides 
that  in  the  case  of  a  company  there  must  be  a  repudiation 
before  the  commencement  of  winding-up  and  all  I  need  shew 
is  that  I  repudiated  before  that  time.  There  are  early  cases 
which  say  that  steps  must  be  taken  to  get  rid  of  the  shares 
before  the  winding-up,  but  they  cannot  be  reconciled  with 
the  decision  of  the  House  of  Lords  in  Reese  River  Silver 
Mining  Co.  v.  Smith.  .  .  .  The  cases  are  all  made  con- 
sistent by  holding  that  nothing  more  is  required  than  that  a 
distinct  repudiation  precluding  the  allottee  from  ever  claim- 
ing the  shares  should  be  made  before  the  commencement  of 
the  winding-up.'' 

This  was  the  interpretation  which  I  had  put  upon  the 
decision  of  the  House  of  Lords  in  Reese  River  Silver  Mining 
Co.  v.  Smith,  before  reading  the  decision  in  Re  Scottish 
Petroleum  Co. 

The  members  of  this  court  are  unanimously  of  opinion 
that  the  view  put  forward  by  Mr.  Haldane,  as  the  proper 
interpretation  and  logical  conclusion  to  be  drawn  from  th« 
decision  of  the  House  of  Lords  in  Reese  River  Silver  Min- 
ing Co.,  is  the  correct  one  and  that  in  Re  Scottish  Petroleum 
Co.  was  wrongly  decided  and  that  as  we  are  not  bound  by 
the  decisions  of  the  English  Court  of  Appeal  we  should  not 
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follow  the  latter  decision.  We  think  that  a  distinct  une- 
quivocal X^^^  therefore  irrevocable)  repudiation  of  a  sub- 
scription (where  the  subscriber  is  entitled  to  repudiate)  con- 
veyed to  the  directors  so  tlmt  it  becomes  their  duty  to  remove 
the  repudiating  shareholder's  name  from  the  list  of  share- 
holders if  made  before  the  commencement  of  the  winding- 
up  proceedings  (where  that  is  the  only  suggested  answer)  is 
sufficient  to  entitle  liini  to  have  his  name  removed  from  tho 
list  of  contributories  without  the  neiessitv  for  the  the  fur- 
ther  step  of  the  initiation  of  proc^eedings  before  the  com- 
mencement of  winding-up  proceedings. 

Coming  to  the  facts  of  tlie  present  case,  it  appears  that 
Cowper  subscribed  for  ten  shares  in  the  company  some  time 
in  May,  1911,  the  application  being  for  some  reason  4)ost- 
dated  the  6th  June,  1911;  that  on  the  6tii  July,  1911,  he  re- 
pudiated his  subscription  and  asked  that  his  subscription  for 
the  shares  be  cancelled.  This  was  done  by  letter  which  was 
acknowledged  by  letter  of  the  13th  July,  1911,  and  although 
the  company  declined  to  accede  to  the  request  the  letter  of 
repudiation  would  appear  to  have  been  unequivocal.  At  the 
time  of  subscription,  Cowper  gave  two  promissory  iiotcs 
totalling  the  amount  of  the  deposit.  lie  says  in  his  ovideu'-', 
*'  Xothing  has  been  paid  on  the  notes.  On  June  r)tli,  191  J, 
at  the  meeting  I  entered  a  very  strong  protest  against  i\vi 
application.  T  took  legal  advice  and  wrote  letter  of  July 
6th  and  got  tiie  letter  of  July  13th.  1  went  to  the  office  of 
the  company  in  Calgary  and  made  a  very  strong  protest.  The 
man  there  laughed  at  me.  lie  was  a  high  official  of  the  com- 
pany. He  said  they  would  put  me  in  prison  if  I  didn't  pay. 
1  employed  a  lawyer  in  Edmonton  who  made  certain  enquiries 
and  then  told  me  to  await  action  by  the  company.'' 

Xo  attempt  was,  so  far  as  appears,  ever  made  by  or  on 
behalf  of  the  company  to  collect  the  amount  of  the  notes  or 
any  further  calls  if  there  were  any  on  the  shares  until  the 
liquidator  by  notice  dated  the  1st  October,  1914,  notified 
Cowper  that  he  was  on  the  list  of  contributories  with  a  lia- 
bility of  $1,000.  After  a  lapse  of  three  years  and  throe 
months  it  might  I  think  be  very  well  said  that  Cowper  niigbt 
well  assume  that  the  directors  of  the  company  had  fulfilled 
their  obvious  dutv  and  have  removed  his  name  from  tlio 
list  of  shareholders.     But  T  prefer  to  rest  the  decision  of  this 
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(*as€»  on  the  ground  of  his  prompt  and  unequivocal  repudia- 
tion conveyed  to  the  company  as  a  complete  and  sufficient 
rescission  of  his  contract  of  subscription.  Mr.  Justice 
Stuart's  question  on  the  stated  case  is : — ^Whether  quite  aside 
from  the  truth  or  falsity  of  the  verbal  representations  Cow- 
pers  name  should  be  removed  from  the  list  of  contributories 
owiii*r  to  the  terms  of  sub-sec.  3  of  sec.  57a." 

1  would  for  the  reasons  indicated  answer  this  question 
affirmatively.  Answering  this  question  I  think  fulfils  the 
duty  of  til  is  court.  The  question  of  cosis  and  any  other 
questions  remain,  I  think,  with  the  judge  of  first  instance. 

Stuart,  J.: — Although  I  at  one  time  entertained  a  dif- 
ferent impression  and  gave  expressiom  to  it  I  believe  in  In  re 
Ketailer  Merchants'  Association  Ltd.,  27  W.  L.  R.  50,  a  case 
which  was  not  quite  as  fully  argued  in  Chambers  as  the  pre- 
sent case  has  been  before  us,  I  am  now  convinced  that  I  was 
there  wrong  so  far  as  tlie  real  point  involved  in  this  case  is 
concerned  and  T  concur  fully  in  the  opinion  of  my  brother 
Beck.  I  just  wish  to  add  that  it  seems  to  me  that  when  the 
legislature  used  the  expression  "binding  upon  the  sub- 
scriber'' it  should  be  deemed  to  have  had  in  mind  the  dis- 
tinction which  had  been  drawn  by  the  courts  between  a  void 
contract  and  a  voidable  one  and  which  had  been,  in  frequent 
cases,  expressed  by  the  use  of  the  very  term  "  not  binding 
upon  the  purchaser ''  (or  subscriber)  in  reference  to  voidable 
contracts. 

Harvey,  C.J.,  Scott,  and  Walsh,  JJ.,  concurred. 
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BRAUCHLE  v.  LLOYD. 

Vendor  and  Purchaser-^Agreemeni  to  Purchase  Land — 
Innocent  Material  Misrepresentations — Payments  Made 
After  Discovery  of  Falsity  of — Affirmance  of  Agreement 
— MisrepresenAaiion  as  to  Value — Nature  of — Fraud — 
When  Finding  of  Trial  Judge  Not  to  he  Disturbed — 
Vendor  Former  Sunday  School  Teacher  of  Purchaser — 
Fiduciary  Relationship, 

An  agreement  to  purchase  land  will  not  be  rescinded  where  the 
purchaser  makes  payments  thereunder  after  the  discovery  of  the 
falsity  of  innocent  material  misrepresentations. 

Morse  v.  Royal,  12  Ves.  373 ;  Mowon  v.  Payne,  L.  R.  8  Ch.  881  : 
distinguished. 

An  agreement  to  purchase  land  will  not  be  rescinded  on  the 
ground  of  a  misrepresentation  as  to  the  value  thereof  where  the  pur- 
chaser had  every  opportunity  to  ascertain  the  value  and  to  know  as 
much  about  the  matter  as  the  vendor.  A  representation  as  to  valuie, 
being  a  matter  of  opinion,  should  not  be  placed  upon  the  same  footing 
in  all  respects  as  a  representation  as  to  actual  facts  which  cannot  be 
matters  of  opinion. 

The  principle  that  a  court  of  appeal  may  take  a  different  view 
than  that  of  the  trial  judge  in  cases  where  there  is  a  question  of  what 
constitutes  fraud  in  a  legal  sense  (if  there  is  such  a  thing)  upon  ad- 
mitted facts  or  facts  actually  found  by  the  trial  judge  is  confined  to 
cases  where  a  clearly  established  fiduciary  relationship  exists,  and  in 
the  absence  of  such  relationship  a  court  of  appeal  should  not  declare 
persons  to  be  guilty  of  fraud  when  the  trial  judge  has  made  a  direct 
finding  that  there  has  been  no  fraud. 

Noctotk  Y.  Lord  A$hhurton,  83  L.  J.  Ch.  784,  referred  to. 

Where  a  Sunday  school  teacher's  former  pupil,  who  had  reached 
such  an  age  as  to  be  able  to  assume  the  responsibilities  of  a  house- 
keeper in  a  college,  brought  an  acticm  long  after  the  relationship 
of  teacher  and  pupil  had  ceased  against  the  teacher  for  the  rescission 
of  an  agreement  to  purchase  land  on  the  ground  of  the  latter's  mis- 
representation, it  was  held^  that  there  was  no  fiduciary  relationship 
existing  nt  the  time  of  the  execution  of  the  agreement. 

All  appeal  from  the  judgment  of  His  Honour  Judge 
CltAWFORD  in  favour  of  the  plain^tiff  in  an  action  for  the 
rescission  of  two  agreements  by  the  plaintiff  to  purchase 
land  from  the  defendants  on  the  ground  of  misrepresenta- 
tion. 

The  appeal  was  heard  by  Stuart,  Simmoxs,  Scott,  and 
Heck,  JJ. 

(\  C.  McCaul,  K.C\,  for  plaintiff,  respondent. 

Frank  Ford,  K.C.,  and  W.  J.  A.  Mustard,  for  defendants, 
a])pellants. 
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Stuaut,  J.: — I  think  this  appeal  should  be  allowed,  witii 
co8ti<,  and  the  ^action  disnufised^  with  costs. 

Assuming  all  the  eoinplain'ta  of  the  plaintiff  !to  be  true 
and  that  serious  misrepresentations  of  fact  had  been  made 
to  her  at  the  int^^ption  of  the  contract,  it  is  admitted  that 
after  she  discovered  the  truth  and  had  learned  that  the  de- 
fendantt^  had  made  misrepresentations  to  her,  she  nevertheless 
made  a  payment  or  paymenti?  on  the  ct>ntracts.  She  tohl 
the  defendants,  so  she  says,  that  they  had  not  lieen  tel1in«r 
her  the   tnnth.     Then   merelv  l)ecause  some  further  assur- 

• 

a  nee  from  these  same  jjeople  as  to  the  ultimate  pros})ect  of 
profit,  she  made  a  payment.  Clearly  she  then  decided  to  take 
the  lots  without  Mng  influenced  by  the  original  represenlta- 
tions.  These  were  cast  aside.  She  knew  the  facts  repre- 
sented to  her  did  not  exist.  She  affirmed  the  contract  and 
is  now  driven  to  complain  that  she  relied  again  upon  assur- 
ances given  by  men  wliose  statements  she  then,  at  any  rate, 
knew  to  Ik?  untrue. 

And  what  were  the  second  assuranct»s?  Merelv  that  the 
fots  were  worth  $600  apiece,  and  that  they  would  assure  her 
$600  for  tliem  in  the  spring.  This  in  reference  to  lots  sh«> 
had  already  paid  something  on,  which  she  had  been  intereste<l 
in  as  a  punhaser  for  some  months,  which  she  had  inquired 
about  and -this  from  men  who  had  misled  her  already. 

1  am  unal)le  to  see  how  the  plaintiff  can  now  fall  back 
upon  the  original  misrepresentations.  And  with  respect  to 
the  second  assurances  as  to  value,  iit  seems  to  me  that  she 
was  not  then  in  a  position  of  ignorance  on  that  subject,  but 
knew,  or  at  least  must  be  held  to  have  known,  as  much  about 
the  matter  as  the  vendors. 

1  can  see  little  reason  for  assuming  any  special  relation- 
ship of  confidence  or  trust,  even  in  tthe  first  place  and  cer- 
tainlv  ]ione  at  a  time  when  she  bad  learned  that  there  was 
cverv  reason  to  witbliohl  confidence  and  to  mistrust. 

The  well-known  principle  of  affirmance  after  discovery 
of  the  real  truth  should  l)o»  applied.  That  is  the  law  and  I 
do  not  think  we  should  whittle  it  awav  merelv  because  a 
woman  of  mature  years  appeals  to  our  sym])athy  for  her  los? 
in  real  ei=itatc  speculations. 

1  quite  agree  that  the  principle  laid  down  in  Morse  v. 
Koyal,  12  Yes.  .373,  and  in  Moxon  v.  Payne,  L.  R.  8  Ch. 
881 ;  but  those  cases  rest  clearly  upon  the  existence  of  actual 
fraud  in  the  first  instance.     Bu't  tlic  learned  trial  judge,  in 
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his  judgment,  spoke  as  follows  with  regard  to  fraud :  ^'  It  is 
not  apparent  from  the  evidence  at  all  that  Mr.  Lloyd  was 
adfcively  mixed  up  in  any  fraud  in  the  matter,  nor  does  it 
appear  that  Mr.  Musselman  was  guilty  of  any  actual  fraud/' 
He  rested  his  judgment  entirely  on  the  view  that  an  untrue 
statememt  liad  been  made  as  to  the  value  of  the  property 
and  Jthe  advisability  of  the  purchase  as  an  investment.  In 
the  face  of  the  direct  finding  of  the  trial  judge  that  there 
was  no  actual  fraud,  it  seems  to  me  that  it  is  going  rather 
far  for  a  court  of  appeal  to  find  that  such  fraud  existed. 
In  Nocton  v.  Lord  Ashburton,  83  L.  J.  Cli.  784,  Ix)rd  Hal- 
dane,  delivering  judgment  in  It  he  House  of  Ijords  in  a  case 
wherQ  the  trial  judge  had  found  no  actual,  fraud  or  deceit, 
hut  the  Court  of  Appeal  had  made  a  contrary  finding  and 
declared  the  appellant  defendant  to  have  l>een  guiWy  of 
fraud,  said :  "  I  think  that  to  reverse  the  finding  of  the 
judge  who  tried  the  case  and  saw  the  appeUanlt  in  the  wit- 
ness box  was,  in  the  circumstances  of  this  case,  a  rash  pro- 
ceeding on  the  part  of  the  Court  of  Appeal."  It  seems  to 
me  tha't,  in  this  case  also,  where  admittedly  there  are  possi- 
bilities of  misunderstandings  and  of  words  being  honestly 
spoken  in  one  sense  and  understood  in  another,  it  would  be 
rash  to  declare  persons  to  have  been  guilty  of  fraud  whom 
the  trial  judge  declared  not  to  be  so.  Of  course,  if  it  were 
a  question  of  what  constituted  fraud  in  a  legal  sense  (if 
there  is  any  such  thing)  upon  admitted  facts  or  fadts  actu- 
ally found  by  the  trial  judge,  a  court  of  appeal  may  no  doubt 
in  some  cases  take  a  different  view,  but  that  principle  caniiot 
apply  here  and  it  would  appear  to  me  to  be  confined  to  cases 
where  a  clearly  established  fiduciarv  relationship  exists.  I 
do  not  think  there  is  any  warrant  or  prece<lent  for  extending 
the  principle  of  fiduciary  relationship  such  as  exists  l)etween 
trustee  and  -cestui  que  trust,  solicitor  and  client,  parent  and 
child,  to  the  case  of  a  long  previously  existing  relationship 
of  Sunday-school  teacher  and  pupil  when  the  pupil  has 
reached  such  an  age  as  to  be  able  to  secure  a  position  as 
housekeeper  in  a  theological  college. 

The  case  in  my  view  must  lx»- treated  in  appeal  as  one 
of  innocent  misrepresentation  and  the  requiremenits  of  con- 
firmation and  acquiescence  are  then  not  nearly  so  strict.  In 
Re  The  Bank  of  Hindustan,  42  L.  J.  Ch.  K7h  the  head-not4% 
which  correctly  represents,  T  think,  the  view  of  Wicken, 
V.-C,  is:  "The  right  of  a  person  dealing  with  a  company 
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to  set  aside  (as  against  the  company)  a  contract  founded 
on  -the  latter's  unintentional  misrepresentation  may  be 
waived  or  released  expressly  or  indirectly,  but  cannot  easily 
be  waived  by  anything  the  person  does  or  omits  while  the 
falsehood  of  the  misrepresentation  remains  doubtful."  Is 
the  present  ease,  the  payment  was  made  after  the  untruth  of 
all  the  misrepresentations  had  been  clearly  revealed,  unless  it 
be  tJie  representation  as  to  value  upon  which  the  triaUjudge 
rested  his  judgment.  And  with  regard  to  that,  I  think,  as 
I  have  said,  the  plaintiff  had,  by  the  time  she  made  her  pay- 
ment, every  opportunity  to  ascertain  the  value  of  her  pur- 
chase^ and  know  just  as  much  aboutt  the  matter  as  the  de- 
fendants. T  think  it  is  exceedingly  dangerous  to  place  a 
representation  as  to  value  upon  the  same  footing  in  all 
respects  as  representatiions  as  to  actual  facts  which  cannot 
be  matters  of  opinion. 

Beck,  J.  (dissenting) : — The  particulars  of  misrepre- 
sentation are: 

(1)  A  representation  that  the  lots  were  within  the  limits 
of  the  City  of  Xorth  Battleford ;  whereas  they  are  about  two 
and  one-half  miles  from  the  centre  of  the  city  and  are  beyond 
•the  limits  of  the  city. 

(2)  A  representation  that  a  street  railway  line  was  in 
(•ourse  of  con^ruction  to  run  past  the  lots ;  wliereas  this  wavS 
not  the  fact. 

The  plaintiff  is  a  woman.  What  her  age  is  does  not 
appear.  But  whatever  it  is,  she  is  no  doubt  much  younger 
than  Musselman,  the  agent  of  the  defendants,  whose  repre- 
sentations were  the  main  cause  of  her  entering  into  the 
agreement.  She  and  Musselman  had  come  from  the  same 
town  in  Ontario,  where  thev  had  known  each  other  well; 
Musselman  being  a  "  church  worker  '*  and  at  one  time  the 
plaintiff's  Sunday-school  teacher.  The  land  in  question  was 
in  Xorth  Battleford,  where  the  plaintiff  had  never  been,  but 
Musselman  and  niembers  of  the  defendant  firm  had  been 
there.  The  transaction  took  place  in  Edmonton.  The  plain- 
tiff had  never  engaged  in  any  real  estate  transactions  before, 
and  she  so  informed  Musselman  and  the  defendants.  They 
were  real  estate  agents.  It  is  almost  obvious  that  she  spoke 
the  truth  when  she  said  that  she  relied  entirely  upon  Mussel- 
man and  the  members  of  the  defendant  firm.  Under  the 
circnmstances,  she  could  scarcelv  have  done  otherwise.     At 
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all  eventfi,  she  does  not  appear  to  have  consulted  any  one 
else,  and  she  says  that  she  felt  she  could  rely  upon  Mussel- 
man  because  of  his  standing  and  their  relationship  in  the 
east.  Under  these  circumstances,  I  think  that  what  took 
place  between  the  plaintiff  and  the  defendants  or  their  agent 
should  be  viewed  and  dealt  wilth,  with  more  strictness  against 
the  latter  than  had  they  been  dealing  with  a  man  who  had, 
or  might  be  supposed  to  have  had,  much  business  experience 
and  who  obviously  was  relying  upon  his  own  independent 
judgment  and  not  at  all  upon  Jthose  with  whom  he  was  deal- 
ing; in  other  words,  than  with  one  who  was  dealing  with 
them  at  arm's  length. 

There  is  a  conflict  of  evidence  on  a  number  of  material 
points;  and  aKhough  the  learned  judge  has  not  found  one 
way  or  the  other  upon  all  or  perhaps  any  of  these  points,  it 
seems  clear  from  the  tone  of  his  judgment  that  he  accepts 
the  plaintiff  as  a  truthful  witness. 

Her  storv  is  this: — 

She  met  Musselman  in  the  street  in  Edmonton.  He 
stopped  her.  They  talked.  He  asked  her  if  she  had  in- 
vested in  any  lots  yet^ — she  had  only  shortly  before  come  to 
Edmonton ;  this  was  the  first  time  they  had  met.  She  said : 
No.  He  asked  her  to  come  to  the  defendants'  office,  and 
told  her  about  the  lots  in  question  She  said  she  did  not 
know  anything  about  real  estate  and  did  not  like  to  under- 
take anything  of  the  kind  without  taking  ad\ice  or  getting 
some  ona  to  go  in  with  her.  He  coaxed  her — pressed  her: 
said  it  was  a  good  proposition;  that  he  would  like  her  to 
ha\'e  a  good  chance  on  it;  that  he  wished  to  shew  her  that 
he  was  a  good  friend  out  here,  as  well  as  in  the  cast.  So 
she  went  to  the  defendants'  office.  There  she  saw  one  of  the 
members  of  the  firm  to  whom  she  was  introduced  by  Mussel- 
man,  who  remained  and  took  part  in  the  conversation.  They 
shewed  her  a  blue  print.  She  says:  "They  said  it  was  a 
good  buy :  ttie  payments  would  be  easy ;  there  were  eight 
railways/'  She  thought  the  bhio  print  produced  at  the  trial 
WHS  that  shewn  to  her,  "because  it  had  those  marks  on  it: 
there  was  eight  railroads  on  it.''  She  continues,  recounting 
the  conversation :  "  They  said  this  would  bo  the  centre  of 
the  town"  (indicating  on  the  blue  print)  "and  our  sub- 
division is  out  in  this  direction."  So  T  said :  "  How  far 
would  that  be  if  it  was  in  Edmonton?"  T  said  :  "  Supposing 
wo  take  the  office  down  here  as  the  contro  of  Edmonton,  and 
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tliis "  (iiHlicatin^)  "the  centre  of  North  BatUeford,  how 
far  out  .la^per  Avenue  would  they  be?'"  and  Musselman  said: 
"  That  would  be  like  away  out  Jasper  Avenue  as  far  as  l^th 
Street  from  liere"  (a  distance  in  fact  of  about  5,500  feet) 
**  which  is  the  l)est  selling  property  in  this  city."  "  Th<»se 
were  the  words  he  used." 

She  made  a  down  payment  of  $25  and  was  given  a  rp- 
ccipt.  Aske<l  why  she  bought  the  lots,  she  said :  **  1  took 
Musselnian's  word,  l)ecause  he  said:  ^I-«t  me  shew  you  T  am 
a  friend  here  as  down  east.  If  these  lots  are  not  as  I  tell 
you,  we  will  see  you  get  your  money  back,'  and  Mr.  John 
Lloyd  sa»id  so,  too."  This  was  in  April,  1912.  The  balance 
of  the  purchase  price  was  to  be  paid  $10  a  month. 

She  went  back  to  the  office  to  geJt  her  formal  agreement 
about  the  25th  April.  She  says:  "They  told  me  how  good 
the  lots  were,  what  a  good  buy  it  was,"  Ithat  she  agreed  to 
take  two  more  lots,  and  paid  $60  on  account.  Continuing 
her  evidence,  she  says:  "They  said  North  Battleford  "  (she 
had  previously  said  she  had  never  heard  of  ithe  place  before) 
**  had  eight  railroads,  which  Kdmonton  did  not  have,  and 
that  it  would  not  be  very  long  l)efore  North  Battleford  would 
be  a  larger  place  than  what  Edmon<ton  is;  they  said  there 
was  a  street  railway  there;  it  is  going  to  Phoenix  Park.  Tt 
will  be  passing  your  lots:  they  are  building  there  now,  but 
it  will  not  be  long  Wfore  they  will  be  passing  these  lo<ts." 

Much  of  this  is  denied  by  Musselman  and  one  of  the  do- 

ft 

fendants.  But,  as  T  have  said,  the  trial  judge  seems  to  have 
accepted  the  plaintiflF  as  a  truthful  witness,  and,  e\*en  if  we 
assume  those  on  the  other  side  to  be  so  also,  T  can  well  under- 
stand that,  with  their  extremely  optimistic  views  and  their 
interest  in  disposing  of  the  property,  they  used  expressions 
which  might,  by  reason  of  the  ambiguity  of  their  meaning 
and  intent,  under  ordinary  circumstances  be  properly  inter- 
preted as  perhaps  not  more  than  exaggerated  commendation 
nnd  the  expression  of  an  honest,  though  mistaken,  opinion 
while  they  ^vere  such  as,  by  a  person  of  the  plaintiff's  inex- 
perience and  sense  of  unlimite<l  confidence  in  Musselman 
and  his  associates,  would  be  taken  as  having  a  more  definite 
n)eaning  and  as  meaning  what,  in  reality,  she  interpreted 
them  to  Tiiean ;  and  T  think  that  the  defendan*ts  must  be  held 
rcspon.«ji'ble  upon  the  meaning  she  appears  to  have  Wn 
justified  in  taking  fron\  ambiguous  statements;  that,  under 
the  circumstan<H\«  of  her  complete  reliance  upon  them,  they 
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were  l)ouiul  to  make  their  ineaniug  clear  beyond  question 
and  if  the  result  of  what  they  said  to  her  was  not  unreason- 
ably to  create  a  false  impression  in  her  mind,  the  fault  must 
Ik?  attributed  to  them.  I  am  satisfied  that  she  was  led  to 
believe  'that  the  land  was  much  nearer  to  the  centre  of  the 
town  than  it  in  fact  is;  that  it  was  within  the  limits:  that  it 
was  in  a  part  of  the  town  where  great  development  was  al)out 
to  take  place;  that  a  line  of  j^treet  railway  was  under  con- 
struction or  at  least  about  to  be  constructed  and  would,  everv 
one  supposed,  run  past  the  proi>erty.  These  things  were  not 
true,  and,  though  not  all  precisely  stated  in  the  particulars 
of  misrepresentation,  are  suflficiently  indicated  therein  or 
covered  by  the  evidence  as  to  pennit  us  to  give  effect  to 
them. 

In  my  opinion,  misrepresentation  is  ostablishod.  The 
plaintiff,  however,  made  a  payment  after  she  had  discovered 
the  falsity  of  the  representations  and  it  is  urged  that  this 
constituted  a  confirmation  of  the  contract  which  ex  hypothesi 
was  theretofore  voidable.     Here  \^  part  of  her  evidence: 

"The  Oourt:  Whv  did  vou  make  a  pavmen^  after  vou 
founcl  out  the  representations  as  to  the  car  dine  and  location 
of  the  lots  ^vere  untrue?  A.  T^cause  this  man  in  the  office 
said:  'T  wouldn't  part)  wiHi  those  lots:  they  are  very  valu- 
able; they  are  worth  $600  apie<i».''  He  said:  M  will  assure 
you  your  $600  apiece  for  those  lot^  next  spring.'  He  said : 
/  T  would  hold  them.'  '' 

The  one  who  made  these  statements  to  the  plaintiff  was 
one  Wheeler,  an  emplovee  in  the  office  of  the  Llovd  Realtv 
Co. 

The  defendants  cannrtt  escape  responsibility  for  tliese 
statements.  The  payment  was  made  by  the  plaintiff  only  in 
reliance  on  these  statements.  If  thev  seek  tto  take  the  benefit 
of  them,  they  must  bear  the  burden  which  they  carry  with 
them.  These  statements  resulted  in  the  l)enefit  to  them  of 
the  payment,  which  they  now  set  up  as  a  confirmation.  They 
must  be  held  to  havo  received  that  payment  subject  fto  the 
burden  of  the  condition  that  these  statements  vrere  'true.  It 
is  not  a  question  what  remedy  lies  upon  these  statements 
turning  out  to  be  false,  but  what  aspect  do  they  place  upon — 
how  do  they  qualify — ^he  payment.  The  plaintiff  had  l>e<M] 
deceived  by  Musselman,  the  defendants'  selling  agent,  and 
also  bv  one  or  more  of  the  defendants  themselves.  She  had 
gone  back  to  them,  on  finding  out  that  the  re]>resen  tat  ions 
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made  to  her  about  the  lots  were  not  true.  She  told  them 
that  she  wanted  her  money,  back.  William  Lloyd  told  her 
that  if  she  ever  got  it  back,  it  would  be  by  suit  in  court. 
Xo  doubt,  it  may  well  be  said  that  by  this  time,  the  plaintiff 
had  lost  confidence  in  the  defendants  and  Musselman.  Later 
on,  she  called  again  a/t  the  defendants'  oflSce,  and  again  asked 
for  her  money  back.  It  was  on  this  occasion  that  she  saw — 
not  Musselman  or  any  of  the  defendants,  but — ^Wheeler,  and 
it  was  he  <that  made  to  her  the  statements  I  have  quoted. 
Though  she  may  have  lost  confidence  in  the  defendants  and 
Musselman,  there  is  nothing  to  indicate  that  she  had  reason 
to  distrust  Wheeler  beyond  his  being  in  their  employment, 
and  at  all  events  he  succeeded  in  inspiring  confidence  in  him- 
self, which  resulted  in  her  accepting  his  statements.  The 
effect  of  those  sialtementf;  under  the  circumstances  was,  it 
seems  clear  to  me,  the  sam0  as  if  the  plaintiff  had  said  to 
Wheeler:  "The  Lloyd  I^ealty  Co.  and  Musselman  have  de- 
ceived itie ;  the  lots  are  not  as  they  represented  them  to  Ik?  : 
they  refuse  to  return  what  T  have  paid  on  account  of  the 
purchase  price  and  say  that  its  only  by  going  to  the  expense, 
risk  and  inconvenience  of  an  action  in  court  that  I  can  get 
my  rights,  but  df,  as  you  say,  the  lots  are  certain  to  bring 
$600  each  in  the  spring,  T  will  hold  them.  Here  is  the  past 
due  payment."  Surely  the  payment  is  so  qualified  ^ha/t  when 
set  up  as  a  confirma'tion,  it  is  properly  said  that  the  allegeil 
confirmation,  if  a  confirma>tion  at  all,  was  a  conditional  one 
— conditional  on  the  truth  of  the  staitements  which  were  the 
sole  inducement  for  the  payment,  and  the  condition  nrvt 
having  been  fulfilled,  the  confirmation  is  ineffective. 

Tn  Morse  v.  Royal,  12  Ves.  373,  it  is  said  : 
''But  when  the  original  fraud  is  clearly  established  by 
circumstances  not  liable  to  doubt,  a  confirmation  of  such  a 
transaction  is  so  inconsistent  wiith  justice,  so  unnatural,  so 
likely  to  be  connected  with  fraud  that  it  ought  to  be  watched 
with  the  utmost  strictness,  and  to  stand  only  upon  the  clearest 
evidence;  as  an  act,  done  with  all  the  deliberation,  that  ought 
to  attend  a  transaction,  the  effect  of  which  is  to  ratify  that, 
which  in  justice  ought  never  to  have  taken  place." 
In  Moxon  -v.  Payne,  L.  R.  8  Ch.  881,  it  is  said: 
"  Frauds  or  impositions  of  the  kind  practised  in  this  case 
cannot  be  condoned ;  the  righb  to  property  acquired  by  such 
means  cannot  be  confirmed  in  this  court  unless  there  be  full 
knowledge  of  all  the  facts,  full  knowledge  of  the  equitable 
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rights  arising  out  of  these  fadts,  and  an  absoluhe  release  from 
the  undue  influence  by  means  of  which  the  frauds  were  prac- 
tised. To  make  a  compromise  or  confirmation  of  any  value 
in  this  court,  the  parties  must  be  at  arm's  length,  on  equal 
terms,  with  equal  knowledge  and  with  sufficient  advice  and 
protection.'^ 

At  the  tume  of  the  payment,  the  parties  were  not  at  arm's 
length,  the  plaintiff  had  noit  equal  knowledge  with  the  de- 
fendants for  she  had  no  knowledge  whatever  of  the  value  of 
the  lots,  she  was  not  free  from  the  influence  of  the  defend- 
ants, for  through  Wheeler,  who  muat  be  accounted  their 
agent,  they  had  again  acquired  her  confidence,  and  after  tliat 
she  had  no  independent  advice.  I  cannot  see  how,  even 
assuming  entire  honesty  on  Wheeler's  part,  the  pavmenl 
under  these  circum^ances  can  be  deemed  a  confirmation  in 
the  absence,  at  all  events,  of  any  alteration  of  the  defendants' 
position  following  the  payment. 

I  would,  therefore,  dismiss  the  appeal  with  costs. 

Simmons  and  Scott,  JJ.,  concurred  with  Stuart.  J. 

Appeal  allowed:  Beck,  J.,  dissenting. 
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ABBOTT  v.  BTDGEWAY  PARK,  LTD. 

Vendor  and  Purchaser — Agreement  for  Sale  of  Land — Land 
Described  According  io  Registered  Plan — Plan  in  Fact 
Unregistered — Rescission — Sub-sec.  7.  Sec.  12.1/  of  the 
Land  Titles  Act — '^ Sold  Under  Agreement  for  Sale." 

Where  land  h  described  in  an  agreement  for  the  sale  thereof  ac- 
roEding  to  a  rej^tstered  plan  which  in  fact  is  not  registered  until 
after  an  action  for  rescission  by  the  purchaser  is  brought,  the  pur- 
chaser who  repudiates  as  soon  as  he  has  knowledge  of  the  non-registrn- 
tion  of  the  plan  is  entitled  to  the  rescission  of  the  agreement  under 
sub-sec.  7,  sec.  124  of  the  I^nd  Titles  Act,  enacting  that  no  lots 
should  be  sold  under  agreement  for  sale  according  to  a  townsite  or 
sub-division  plan  unless  the  same  had  been  duly  registered,  providing 
that  the  said  section  should  not  apply  to  any  plan  then  in  existence 
and  approved  by   the  Minister. 

Veilleuaf  v.  Boulernrd  HeiffhU  TAd.,  29  W.  L.  R.  940,  foUowe<l. 
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Thf  expreiwiuu  **  Mold  under  an  agreement  (<tr  sale  **  in  sec.  124. 
Hub-sec.  7,  of  the  Land  Titles  Act  means  a  contract  of  sale,  and  not 
a  sale  completed  by  transfer. 

An  appeal  by  defendant  from  the  judgment  of  Taylou, 
Dist.Ct..!.,  in  favour  of  plaintiff  in  an  actioa  brought  for 
rescission  of  an  agreement  for  the  sale  of  land  and  for  tlie 
recoverv  of  the  amount  paid  thereunder. 

The  appeal  was  heard  bv  Harvev.  (\J.,  Stfart,  and 
Scott,  JJ. 

H.  H.  Parlee,  K.C.,  for  plaintiff,  respondent. 
FT.  H.  Milner,  K.(\,  for  defendant,  appellarit. 

The  judgment  of  the  court  was  delivered  by 

Harvey,  C\J.:— On  the  27ih  May,  1913,  plaintiff  and  de- 
ft»ndant  entered  into  an  agreement  for  the  sale  by  the  de- 
fendant to  the  plaintiff  of  certain  lands  therein  described  as 
lots  1,  2,  and  3  in  blcnk  6,  according  to  a  plan  of  Ridgeway 
Park,  on  record  in  the  J-And  Titles  Office  for  the  North  Al- 
berta Land  Registration  District  as  plan  No.  1410,  and  $350 
was  paid  on  account  of  the  purchase  price.  On  the  11th 
March,  1914,  an  action  was  begun  for  the  recovery  of  thi> 
sum  and  for  cancellation  of  the  agreement. 

It  is  admitted  that  at  the  time  of  the  agreement,  there 
was  no  such  plan  as  described,  registered  in  the  Ijand  Titles 
Office,  nor  was  it  registered  until  the  9th  of  April,  1914, 
after  the  commencement  of  the  action,  Uiough  approved  by 
tlie  Department  of  Public  Works  in  December,  1913.  By 
sub-sec.  7  of  sec.  l'^?4  of  die  T^nd  Titles  Act,  it  is  provided 
that,  "  No  lots  shall  l)e  sold  under  agreement  for  sale  or  other- 
wise according  to  any  townsite  or  subdivision  plan  until  after 
the  same  has  been  duly  registered  in  the  Land  Titles  Office 
for  the  registration  district  in  which  the  land  sbew-n  on  said 
plan  is  situate,  providing  that  this  section  shall  not  apply 
to  any  plan  now  in  existence  and  approved  by  the  Minister.'' 

His  Honour  Judge  Taylor,  before  whom  the  action  was 
tried,  gave  judgment  for  tbe  plaintiff,  relying  on  Veilleux 
V.  Boulevard  Heights,  Ltd.,  29  W.  L..  R.'  940,  decided  by 
Mr.  Justice  Walsh..  We  arc  o(  opinion  that  he  was  right  in 
this.  The  facts  in  this  case  are  similar  to  the  facts  in  that 
case.  It  was  attempted  to  be  argued  that  the  plaintiff  had 
not  repudiated  as  soon  as  he  had  knowledge  of  the  facts 
jriving  him  tbe  rigliJt  to  do  so.  and  that  ai  least  his  solicitor 
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had  knowledge.  It  is  true  the  solicitor  seems  to  have 
known  for  some  weeks  at  least  that  the  plan  was  not  regis- 
teredy  but  iit  does  not  appear  that  he  knew  that  approval  had 
not  been  given  to  it,  so  as  to  bring  it  within  the  proviso  of 
the  seotion,  and  it  seems  quite  clear  that  as  soon  as  the 
plaintiff  knew  of  his  right  to  repudiate,  he  did  repudiate. 
In  this  respect,  therefore,  the  case '  is  the  same  as  the  one 
referred  to,  and  it  is  unnecessary  to  consider  what  might  be 
the  result  if  the  facts  were  otherwise,  but  we  agree  with  tho 
i*onclusion  reached  by  Mr.  Justice  Walsh  for  the  reasons 
stalted  by  him. 

An  ingenious  argument  was  advanced  in  this  case  which 
was  not  presented  in  the  Veilleux  Case,  namely,  that  the 
agreement  does  not  come  within  the  prohibition  of  'the 
statute,  since  the  statute  does  not  say  Ihat  "  No  agreement 
for  sale  shall  be  niade,"  but  that  "lots  shall  not  be  sold/' 
and  that  this  is  not  a  sale,  biut  only  an  agreement  for  a  sale 
and  that  if  the  plan  is  registered  before  the  actual  transfer  is 
made,  the  prohibition  of  the  statute  is  avoided.  In  support 
of  this  argument,  counsel  cites  'the  defini'tion  of  "  sold  "  as 
used  in  the  contract  between  the  Dominion  of  Canada  and  the 
Canadian  Pacific  Railway  Company  exempting  its  lands 
from  taxation,  as  given  in  Comwallis  v.  C.P.R.,  19  S.  C.  11. 
702,  and  Rex  v.  (\P.R.,  [19111  A.  C.  328.  It  is  true  that 
in  those  cases,  it  was  held  that,  having  regard  to  the  terms 
and  ihe  purposes  of  that  contract,  the  word  ."  sold "  was 
used  with  reference  to  a  completed  sale. 

Sir  Robert  Finlay,  in  his  argument  on  behalf  of  the  com- 
pany, in  the  last-mentioned  case,  argued  that,  "  The  inten- 
tion of  the  clause  was  that  the  respondents  should  benefit  by 
exemption,  bulj  not  their  purchasers.  That  intention  would 
be  defeated  if  *salc'  is  construed  to  include  an  executory 
contract  which  is  never  executed,  for  it  will  pro  tanto  destroy, 
while  the  lands  are  legally  and  beneficially  the  property  of 
the  respondents,  the  exemption  which  is  conferred  by  the 
sta:tute." 

Having  regard  to  the  terms  and  purpose  of  the  present 
statute,  it  is  quite  clear  ^o  us  that  the  meaning  ascribed  to 
the  wonl  in  the  C.  P.  R.  contract  is  not  appropriate  here. 
It  is  an  eivery-day  occurren<je  to  hear  a  man  speak  of  having 
sold  lands  "under  an  agreement"  to  represent  the  condition 
where  he  has  merely  entered  into  an  agreement  to  sell,  tlie 
asrreement  bein<r  still  executory.    Similarly,  a  man  commonly 
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is  spoken  of  as  the  purchaser  or  owner  "under  agreement," 
where  the  situation  is  the  same,  but  viewed  from  the  other 
side.  That  this  is  not  merely  a  common,  but  a  perfectly 
legitimate  use  of  the  word  is  shewn  by  the  definition  of  the 
word  *^  sale  "  found  in  the  dictionaries.  Webster's  New  Inter- 
national gives  as  the  first  definition  of  tlie  word,  '*  Act  of 
selling;  a  contract  whereby  the  absolute  or  general  owner- 
ship of  property  is  transferred  from  one  person  to  another 
for  a  price  or  sum  of  money,  or,  loosely,  for  any  considera- 
tion; also  a  contract  for  such  transfer  of  ownership  in  the 
future  or  upon  the  future  fulfilment  of  some  condition  ( this 
latter  being  by  some  differentiated  as  an  agreement  to  sell)." 

•Moreover,  the  expression  is  "sold  under  agreement  for 
sale."  By  no  proper  use  of  the  words  could  that  mean  a  sale 
completed  by  transfer.  If  the  words  were  "sold  in  pursu- 
ance of  an  agreement  for  sale,"  the  meaning  suggested  might 
be  appropriate,  but  the  words  used  must  mean  "  sold  by  being 
under  or  subject  to  an  agreement  for  sale." 

The  purpose  also  of  the  provision  "would  Iw  frustrated  if 
the  meaning  of  "  completed  sale  "  were  to  be  given  to  the 
word.  Appellant's  counsel,  in  his  written  argument,  admits 
that  the  statute  was  enacted  to  prevent  fraud  on  purchasers. 

This  seems  clear,  but  how  could  that  be  accomplished  if 
the  purchaser  could  have  no  right  to  get  any  benefit  of  it 
until  he  had  paid  his  purchase  money?  The  courts  could 
have  given  him  as  much  relief  under  those  circumstances 
before  the  Act  as  they  can  now.  On  both  grounds,  therefore, 
this  argument  appears  to  be  untenable. 

The  appeal  is  dismissed,  with  costs. 

Appeal  duitnissed. 
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ALBEBTA. 

February  IGtii.  lOl."). 
supreme  court — appellate  divisiox. 

Kb  CUST. 

Constitutional  Law — Succession  Du^y — Statutes  of  Alberta, 
190S,  ch,  5  {2nd  Sess,) — Intra  Vires  so  far  as  relates  fu 
Property  Situated  Within  Province — Direct  Taxation, 

That  portion  of  the  Succession  Duties  Ordinance  relating  to 
l)roperty  situated  within  the  province,  being  a  direct  taxation,  is 
intra  vires  of  the  Alberta  I^egislature. 

Rex  V.  Loritt,  [19121  A.  C.  212;  Re  Doe,  27  W.  L.  R.  SaS: 
followed. 

Coiion  V.  Rex,  [10141  A.  C.  176.  distinguished. 

An  appeal  by  tho  Attorney -General  of  the  Province  of 
Alberta  from  the  judgment  of  Beck,  J.,  29  W.  L.  R.  716. 

• 

The  appeal  was  heard  by  Karvby,  C.J.,  Scott,  Stuabt, 
and  Walsh,  JJ. 

0.  M.  Biggar,  K.C.,  and  G.  P.  0.  Fenn^ck,  for  Attorney- 
General. 

Frank  Ford,  K.C.,  for  Richard  Dinwoodie. 

E.  B.  Edwards,  K.O.,  for  executors,  respondents. 

The  judgment  of  the  court  was  delivered  by 

Harvey,  C.J. : — An  application  was  made  to  Mr.  Justice 
Beck  by  the  executors  of  the  will  of  the  deceased  to  determine 
whether  the  succession  duty  payable  under  the  Succession 
Duties  Ordinance  in  respect  of  specific  lands  devised  should 
be  paid  by  the  devisee  or  by  the  executors  out  of  the  residue. 
Upon  the  argument,  in  some  manner,  the  question  of  tho 
validitv  of  the  Ordinance  arose  and  the  Attornev-General  of 
tho  province  was  notified.  After  further  argument,  at  which 
he  was  represented^  the  learned  judge  decided  that  the  Or- 
dinance was  ultra  vires  the  legislature  on  the  ground  that 
the  duties  were  indirect  taxes. 

The  Attorney-General  now  appeals. 

The  deceased  at  the  time  of  his  death  was  domiciled 
within  the  province  and  all  of  the  property  he  left  was  phy- 
sically situate  within  the  province  so  we  are  not  confronfted 
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with  aiiv  set  of  facts  similar  to  that  in  auv  of  the  several 
cases  that  have  been  decided  by  the  Judicial  Committee,  but 
the  learned  judge  bases  his  conclusion  upon  some  of  the 
statements  and  reasoning  in  the  judgment  delivered  bv 
Lord  Moulton  in  Cotton  v.  Kex,  [1914]  A.  C.  176. 

In  that  case  the  question  to  be  determined  was  whether 
duty  in  respect  of  certain  movable  property  locally  situate 
in  the  United  States  of  America  was  payable  to  the  Pro- 
vince of  Quebec  where  the  deceased*  was  domiciled  at  the 
time  of  his  death.  There  were  two  grounds  of  objection 
urged;  first^  that  the  Quebec  Statute  did  not  apply  to  such 
property,  and  secondly,  that  if  it  did  it  was  ultra  vires.  The 
judgment  of  the  Privy  Council  decides  that  the  Statute  does 
not  apply  and  that  the  appeal  should  be  allowed.  It  then 
proceeds  to  deal  with  what  by  virtue  of  that  decision  had 
hwoine  a  hypothetical  case  covered  by  the  second  branch 
of  the  argument.  It  is  in  this  second  branch  of  the  case 
that  the  reasoning  and  statements  relied  on  by  the  learned 
judge  ap{)ear.  It  is  urged  by  counsel  that  inasmuch  as  the 
Cotton  case  was  decided  on  the  ground  first  mentioned  and 
could  not  have  l)een  decided  on  the  second  ground  sinct* 
there  were  no  facts  existing  in  the  case  to  support  that 
branch  of  the  argument  this  Court  should  not  feel  itself 
bound  ))y  that  part  of  the  judgment.  I  cannot  accept  this 
view.  The  fact  that,  having  decided  that  the  Act  did  not 
intend  to  tax  property  out  of  the  province,  it  was  immaterial 
to  the  dis])os.ition  of  that  case  to  decide  what  would  he  the 
result  if  the  Act  had  so  intended  appears  to  me  a  stronger 
reason  whv  a  siil)ordinate  court  should  feel  itself  bound  bv 
such  last  mentioned  decision  because  it  must  have  been  in- 
tended as  a  guide  for  future  legislation  or  decisions.  That 
this  is  the  case  is  also  apparent  from  a  statement  in  the 
judgment  on  p.  187:  *' The  latter  of  tlie  two  questions  is 
of  the  greater  practical  ini])ortance  in  view  of  the  fact  that 
l)y  a  later  statute  the  operative  portion  of  the  section  has 
been  amended  by  omitting  the  qualifying  words  *  in  the  pro- 
vince '  so  that  a  decision  depending  on  the  pra^^ence  of  theso 
words  would  have  no  application  to  the  ptesent  state  of  leg- 
islation." 

T  am  of  opinion,  however,  that  the  expressions  used  in 
tlie  judgment  must  Ik?  deemed  to  refer  to  the  matter  under 
consideration  and  that  there  would  be  great  danger  in  as- 
suming that  they  were  intended  to  have  any  wider  applica- 
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tioD.  Thus  when  it  is  said  on  p.  195 :  "  The  whole  struc- 
ture of  the  scheme  of  these  successiern  duties  depends  on  a 
system  of  making  one  person  pay  duties  which  he  is  not  in- 
tended to  bear  but  to  obtain  from  other  persons/'  which  in 
the  opinion  of  the  Committee  determines  that  they  are  in- 
direct taxes  it  seems  to  me  that  it  must  be  considered  that 
the  succession  duties  referred  to  are  those  under  considera- 
tion imposed  upon  property  locally,  situate  outside  the  pro- 
vince for  the  illustration  given  is  that  of  taxes  on  property 
in  New  York  and  these  remarks  are  prefaced  by  this  state- 
ment appearing  on  p.  193 :  "  It  remains  to  consider  whether 
the  succession  duty  imposed  in  the  present  case  would  be 
within  this  definition  (i.e.,  of  "direct  taxation")  if  it  be 
taken  that  the  duty  is  imposed  on  all  the  property  of  the 
testator  wherever  situate." 

The  conclusion  reached  therefore*  on  that  branch  of  the 
Cotton  case  can  have  no  application  here  since  the  only  ques- 
tion here  is  in  respect  to  duty  on  property  in  the  province. 

Moreover,  the  reasoning  does  not  to  my  mind  apply  to 
the  Ordinance  in  question  here. 

After  quoting  certain  provisions  of  the  Quebec  Statute 
the  judgment  proceeds  as  follows  (p.  194) :  Their  Lordships 
can  only  construe  these  provisions  as  entitling  the  collector 
of  Inland  Revenue  to  collect  the  whole  of  the  duties  on  the 
estate  from  the  person  making  the  declaration  who  may 
(and  as  we  understand  in  most  cases  will)  be  the  Notary 
before  whom  the  will  is  executed  and  who  must  recover  the 
amount  so  paid  from  the  assets  of  the  estate,  or  more  ac- 
curately from  the  person  interested  therein."  The  plan  of 
our  Ordinance  is  entirely  different  from  that.  Instead  of 
a  person  who  has  no  claim  to  or  interest  in  the  estate  being 
called  on  to  pay  the  duties  they  are  payable  by  the  executor 
or  administrator  who  is  under  our  law  the  legal  owner  of 
all  the  estate  both  real  ond  personal  and  whose  duty  it  is  to 
pay  all  the  debts  and  other  liabilities  of  the  estate  not  out 
of  his  own  property  but  out  of  the  assets  of  the  estate  in  his 
hands.  As  to  duty  in  respect  to  property  in  the  province  he 
has  no  need  to  go  to  any  one  to  recover  the  duties  paid  be- 
cause he  pays  them  out|  of  the  property  itself  which  is  dir- 
ectly liable.  It  may  happen  that  a  specific  property  is  be- 
queathed in  respect  to  which  there  is  duty  payable.  In  such 
case  the  Ordinance  (s.  19)  gives  the  beneficiary  the  option 
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of  paying  the  duty  and  taking  the  whole  property  but  it  is 
the  duty  of  the  executor  either  to  deduct  the  duiy  or  col- 
lect it  before  delivering  the  property  to  the  beneficiary. 

The  executor  or  administrator  before  the  grant  of  pro- 
hate  or  adnoinistration  is  required  to  give  a  bond  for  the 
payment  of  the  duty  (s.  6)  but  it  is  limited  to  the  payment 
*'of  any  duty  to  which  the  estate  of  the  deceased  coming 
into  the  hands  of  the  said  executor  or  administrator  may  be 
found  liable."  This  is  the  only  personal  liability  that  is  im- 
posed on  the  executor  or  administrator  and  it  is  no  more  of 
a  personal  liability  than  is  imposed  by  the  bond  to  be  given 
by  an  administrator  before  grant  of  administration  to  ad- 
minister the  estate  according  to  law. 

Eighteen  months  is  allowed  for  payment  of  the  duties 
with  provision  for  an  extension  of  time  in  the  cato  of  estate 
not  coming  into  the  hands  of  the  executor  or  administrator 
at  once,  thus  making  ample  provision  to  obviate  the  neces- 
sity of  the  executor  being  required  to  pay  otherwise  than 
out  of  the  assets  of  the  estate. 

The  executor  or  administrator  is  usually  referred  to  as 
the  personal  representative.  Inasmuch  as  by  our  law  he 
takes  the  real  as  well  as  the  personal  estate,  the  word  "per- 
-Bonal  ^'  may  be  dropped  and  he  is  the  "  representative  "  of 
the  estate  or  of  those  entitled  to  the  benefit  and  any  pay- 
ment of  liability  of  the  estate  made  by  him  is  as  much  a 
direct  payment  by  the  estate  or  the  beneficiaries  as  any  pay- 
ment made  through  an  agent  or  other  representative  can  be. 

Under  these  provisions  the  duties  appear  to  come  within 
the  definition  of  direct  taxation  as  accepted  in  the  Cotton 
case  and  this  appears  to  have  been  the  conclusion  reached 
in  Rex  v.  I^oivitt,  [1912]  A.  C.  212,  in  which  the  question 
was  whether  duty  was  payable  under  the  Xew  Brunswick 
Statute  upon  moneys  deposited  in  a  bank  in  that  province 
the  property  of  a  person  who  died  domiciled  in  Nova  Scotia. 
It  was  contended  on  the  argument  that  the  statute  was  ultra 
vires  in  attempting  to  impose  duties  on  such  property.  The 
Judicial  Committee  held  that  the  property  was  in  the  Pro- 
vince of  New  Brunswick  and  that  the  duty  was  payable 
under  the  Statute. 

The  provisions  of  the  New  Brunswick  Statute  referred 
to  in  the  judgment  are  to  the  same  C'flFect  as  the  provisions 
of  our  ordinance  and  it  is  stated  in  the  judgment  at  p. 
223  that  "  These  provisions  shew  that  the  Act  under  consid- 
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eratioD  assimilates  the  tax  to  the  probate  duty.  It  is  im- 
posed as  part  of  the  price  to  be  paid  by  the  representatives 
of  a  deceased  testator  for  the  collection  or  local  administra- 
tion of  taxable  property  within  the  province,  and,  in  the  view 
of  their  Lordships,  it  is  intended  to  be  a  direct  burden  on 
that  property,  varying  in  amount  according  to  the  relation- 
ship of  the  successor  to  the  testator." 

If  it  is  within  the  power  of  the  province  to  levy  the 
duty  when  only  the  property  is  within  the  province  it  oeir- 
tainly  could  not  be  less  within  its  power  when  the  owner  at 
the  time  of  his  death  is  domiciled  within  the  province. 

It  is  quite  clear  that  there  was  no  intention  in  the  Cot- 
ton Case  to  qualify  the  decision  in  the  I^vitt  case  for  Lord 
Moulton  says  on,  p.  196:  ^'In  the  case  of  Rex  v.  Lovitt  no 
question  arose  as  to  the  power  of  a  province  to  levy  succes- 
sion duiy  on  property,  situated  outside  the  provinjce,"  which 
remark  also  indicates  that  all  that  they  intended  to  deal 
with  in  the  Cotton  case  was  such  power.  I  am  of  opinion 
therefore  (hat  the  present  case  is  really  governed  by  the 
Lovitt  case  which  appears  to  me  to  establish  the  validity  of 
the  Ordinance  so  far  as  it  levies  duties  on  property  within 
the  province.  This  also  was  the  opinion  of  Mr.  Justice 
Clement,  the  distinguished  author  of  a  work  on  the  Can- 
adian Constitution,  in  Re  Doe,  [l^^-^l  2'^  ^V-  ^^-  ^^  803,  the 
oiilv  case  to  which  niv  attention  has  been  directed  in  which 
the  province's  power  as  regards  property  in  the  province 
has  been  heretofore  questioned. 

In  the  numeroils  cases  which  have  been  dealt  with  bv 
the  Privy  Council  there  has  been  no  suggestion  that  the  Acts 
were  invalid  in  toto  but  only  so  far  as  they  were  beyonfl  the 
power  of  the  legislature  and  even  if  some  of  the  provisions 
of  the  Ordinance  are  ultra  vires  I  see  no  reason  whv  the 
provisions  which  are  intra  vires  should  not  be  valid. 

In  all  the  cases  on  succession  duties  the  matter  has  been 
dealt  with  as  one  of  taxation  simply  hut  it  appears  to  me 
that  in  so  far  as  the  law  is  one  dealing:  with  property  in  the 
province  it  might  be  considered  under  the  head  of  '^  pro- 
perty and  civil  rights  in  the  province,"  a  subject  assigned 
to  the  provincial  jurisdiction.  If  an  Act  were  passed  de- 
claring that  upon  the  death  of  any  one  one-half  of  his  pro- 
perty within  the  province  should  become  the  property  of 
the  province  I  do  not  see  how  it  could  be  seriously  argued 
that  such  an  Act  would  be  ultra  vires  whatever  might  be  said 
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about  its  wisdom  and  justice  and  when  the  objections  that 
might  be  urged  on  these  grounds  are  forestalled  by  making 
the  amount  taken  by  the  State  only  a  small  percentage  witii 
reasonable  and  just  exceptions  and  exemptions  as  has  been 
attempted  in  the  Ordinance  in  queston  it  appears  to  me  that 
the  essence  has  not  been  changed.  In  this  aspect  the  duties 
are  not  in  fact  a  burden  on  the  estate  at  all  and  hence  not 
of  the  nature  of  taxes  but  are  in  reality  that  portion  of  the 
estate  which  the  province  appropriates,  to  that  extent  inter- 
fering with  the  rights  of  t^tamentary  disposition  and  in- 
heritance. It  is  not  necessary  however  to  rest  the  validity 
of  the  Ordinance  upon  this  asi>ect  as,  for  the  reasons  I  have 
stated  it  seems  that  so  far  as  it  relates  to  property  situate 
within  the  province  it  is  direct  taxation  within  the  meaning 
ascribed  to  that  term  by  the  Privy  Council  cases. 

T  would  allow  the  appeal. 

By  arrangement  there  will  be  no  costs. 

Appeal  allowed. 


ALBEETA. 

Pbbruary  16th,  1915. 
supreme  court — appellate  division. 

CANADIAN  NORTHERN  WESTERN  Ry.   CO.  v. 

MOORE. 

Arbitration  and  Award  —  Railway  —  Alberta  Railway  Act, 
1907,  ch,  8 — Date  With  Reference  to  Which  Compensa- 
tion  Ascertained — Fixing  of  Covnpensation  by  Court — 
Sec.  m  of  Act — Evidence — Opinion  Evidence — Admis- 
sions by  Party  Suing  in  Representative  Capacity — Cosh, 

The  date  of  the  makinj?  of  an  order  by  a  Jadge  under  sec.  1U5 
of  the  Alberta  Railway  Act  appointing  a  third  arbitrator  for  an 
arbitration  to  fix  the  amount  of  compensation  for  land  expropriated 
is  the  time  with  reference  to  which  the  amount  of  compensation 
is  to  be  ascertained,  and  the  fact  that  the  amount  of  compensation 
is  fixed  with  reference  to  a  later  date  agreed  upon  by  the  parties 
does  not  aflFect  the  validity  of  the  award  where  the  valup  of  the 
land  at  the  last  mentioned  date  is  the  same  as  it  was  at  the  date 
of  the  making  of  the  said  order. 

The  notice  mentioned  in  sub-sec.  (2)  of  sec.  100  of  the  Act 
has  reference  to  the  notice  to  be  served  under  sec.  101. 

The  evidence  of  persons  who,  having  seen  and  inspected  pro- 
perty, give  their  opinion  as  to  its  value  is  opinion  evidence  within 
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the  meaning  of  sec.  10  of  the  Alberta  Evidence  Act,  enacting  thfit 
only  three  of  such  persons  can  testify  on  either  side. 

An  award  made  by  arbitrators  apoointed  under  the  Alberta 
Railway  Act  for  fixing  the  amount  of  compensation  for  the  expro- 
priation of  land  is  iuTalid  where  the  arbitrators  admit  the  opimon 
evidence  of  more  than  three  persons  contrary  to  sec.  10  of  the 
Alberta  Evidence  (Act. 

Rice  V.  Socketi,  27  O.   L.  R.  410»  followed. 

Under  sec.  114  of  the  Alberta  Railway  Act  the  court  setting 
aside  an  award  on  a  question  of  law  is  not  bound  to  fix  the  amount 
of  compensation. 

Where  the  court  set  aside  an  award  made  under  the  Alberta 
Railway  Act  on  the  ground  of  the  reception  by  the  axt>itrators  of 
inadmissible  evidence  as  to  the  value  of  the  land  expropriated,  the 
award  was  remitted  to  the  arbitrators  since  the  court  found  it  im- 
possible, by  reason  of  the  insufficiency  of  admissible  evidence,  to 
fix  the  amount  of  compensation  under  the  provisions  of  sec.  li4 
of  the  said  Act. 

Ailantie  and  Nort^WeMiem  Ry,  Co,  v.  Wood,  [1895]  ^A,  G.  257; 
Cedar  Aaptdt  Manufacturing  Co.  v.  Laco9U,  83  L.  J.  P.  €.  162: 
referred  to. 

Admissions  made  by  a  party  suing  in  a  representative  capacity 
are  receivable  while  made  in  the  said  capacity,  but  not  otherwise. 

New,  Prance  and  Oarrard'i' Trueiee  »y.  Hunting,  [1897]  1  O. 
B.  D.  607.  referred  to. 

Where  the  court  set  aside  an  award  made  under  the  Albe^^a 
Railway  Act  and  remitted  it  to  the  arbitrators,  it  was  ordered  that 
the  costs  of  the  first  arbitration  should  be  paid  by  the  party  who 
insisted,  in  the  face  of  the  most  strenuous  objection,  in  forcing  (n 
evidence  which  was  inadmissible  and  the  admission  of  which  ren- 
dered the  whole  proceeding  abortive. 

Cedar  RapidM  Manufacturing  Co,  v.  Tjaooate,  83  L.  J.  P.  C.  162. 
referred  to. 

An  appeal  under  the  Bailway  Act  of  Alberta,  1907,  ch. 
8,  by  the  railway  company  against  an  award  made  by  three 
arbitrators  appointed  pursuant  to  the  provisions  of  that  Act. 

The  appeal  was  heard  by  Stuabt,  Scott,  Beck,  and 
Walsh,  JJ. 

0.  M.  Biggar,  K.C.,  and  W.  E.  Payne,  for  railway  com- 
pany, appellant. 

Frank  Ford,  K.C.,  for  the  owner,  respondent. 

The  judgment  of  the  court  was  delivered  by 
Stuart,  J.: — The  arbitration  proceedings  began  on  16th 
December,  1913.  At  the  opening  tlie  chairman  made  the 
following  observation,  "  I  suppose  it  is  agreed  the  compen- 
sation must  be  on  the  basis  of  the  present  value."  To  this 
Mr.  Greene,  who  appeared  as  counsel  for  the  railway  com- 
pany, answered,  ''  we  are  satisfied,"  and  Mr.  Moore,  who  ap- 
peared for  the  owner  answered,  "  yes." 

The  arbitration  then  proceeded  and  the  award  was  ad- 
mittedly made  upon  the  basis  of  the  value  at  the  time  of  the 
arbitration. 


678  ^^^  WESTERN  LAW  REPORTER.  [yoL,  30 

One  of  the  grounds  taken  in  support  of  the  appeal  is  that 
the  arbitrators  took  the  wrong  date  at  which  to  fix  the  value. 
I  was  at  first  inclined  to  the  view  that,  notwithstanding  the 
agreement  above  set  forth,  the  most  that  could  be  said  in 
support  of  the  award  would  be  that  there  was  a  submission  to 
arbitration  in  a  voluntary  way  outside  of  the  Railway  Act, 
and  that  the  award  would  have  to  be  dealt  with  upon  that 
basis.  But  after  reading  the  evidence  I  have  concluded  that 
it  is  not  necessar}*  to  consider  the  matter  in  that  way.  There 
is  nothing  in  the  evidence  to  suggest  that  either  any  of  the 
witnesses  or  the  arbitrators  or  the  counsel  engaged  thought 
that  there  was  any  distinction  to  be  made  between  one  part 
of  the  year  101.3  and  another  part  of  that  year  so  far  as  the 
value  of  the  land  was  concerned.  The  only  distinctions  made 
were  between  the  value  in  1913  and  that  in  1912  or  in  1911. 
On  the  contrary  there  is  ample  in  the  evidence  to  shew  that 
all  parties,  witnesses  and  every  one  else,  thought  that  the 
value  in  tluno,  11)13,  was  just  the  same  as  the  value  on  De- 
cember 16th,  1913,  which  lattter  was  the  date  taken. 

Now  the  order  of  Mr.  Justice  Beck,  made  under  sec.  lOo 
of  the  Railway  Act  was  made  on  June  25th,  1913,  and  if 
that  date,  and  not  December  16th,  1913,  was  the  date  which 
should  have  been  taken  then  it  is  obvious  that  no  error  was 
committed  even  if  the  agreement  made  at  the  opening  of 
the  proceedings  would  not.  control  the  matter. 

The  question  then  is,  was  the  daite  of  the  order  the  pro- 
per date  to  take?    t  think  thati  it  was. 

A  consideration  of  sees.  99  to  105  inclusive  of  the  Rail- 
way  Act  seems  to  me  to  point  clearly  fto  the  conclusion  that 
the  words  "the  service  of  such  notice"  in  sub-sec.  ,(2)  of 
sec.  100  were  intended  by  the  legislature  to  refer  to  the 
notice,  generally  called,  I  believe,  a  "  notice  to  treat,"  served 
under  sec.  101  of  the  Act.  It  is  true  that  there  does  not 
appear  to  be  any  definite  direction  in  the  Act  that  the  notice 
menrtaoned  in  sec.  101  shall  be  served.  But  sec.  103  for  ex- 
ample allows  an  application  to  a  judge  for  substitutional 
service  where  the  ''opposite  party,"  a  phrase  which  seems 
to  be  intended  to  indicate  the  owner  or  person  entitled  to 
convey,  cannot  be  found.  Whether  or  not  the  notice  pro- 
vided for  by  sec.  101  is  to  be  taken  as  the  form:  in  which 
"an  applicaition  may  be  made  to  the  ownets,  &c.,"  as  pro- 
vided in  sec.  99  is  pei^haps  not  clear  but  my  suggestion    is 


1915]  C-A^.  XORTUERX  WESTERN  Ry,  CO.  p.  MOORE,       579 

that  the  use  of  that  phrase  in  sec.  99  and  a  possible  expec- 
tation that  the  application  would  be  made  by  serving  tlvj 
notice  referred  to  in  sec.  101,  may  have  b^en  the  reason 
why  the  phrase  "  the  service  of  such  notice  "  is  used  in  set*. 
100  although  no  notice,  so  designaiedy  had  as  yet  been 
spoken  of. 

Assuming  then,  that  this  is  the  correct  interpretation 
of  the  words  "  service  of  such  notice ''  in  sec.  100,  sub-sec. 
(2),  it  becomes  necessary  to  consider  further  the  general  in- 
terpretation of  that  sub-section  in  regard  to  the  time  to  be 
adopted  for  fixing  the  compensation.  The  sub-section  reads 
as  follows: — - 

"  The  date  of  such  agreement  or  the  service  of  such 
notice  or  the  order  of  the  judge  mentioned  in  sec.  105  shall 
be  the  time  with  reference  to  which  any  compensation  or 
damages  are  to  be  ascertained." 

.  Three  different  dates  are  here  provided  for  and  it  is 
noteworthy  that  they  are  named  in  the  order  of  time  in 
which,  in  the  natural  course  of  the  proceedings,  they,  would 
occur.  Section  99  says  that  ten  days  after  the  deposit  of 
the  plan,  profile,  etc.,  and  the  publication  of  notice  thereof 
in  a  newspaper  the  company  may  make  application  to  the 
owners  and  thereupon  agreements  may  be  made  in  regard 
to  the  matter,  including  even  an  agreement  as  to  the  method 
of  fixing  the  compensation.  Therefore  sec.  100,  sub-sec.  (2) 
takes  care  to  fix  a  date  if  the  parties  at  the  very  beginning 
do  ever3rihing  by  agreement.  It  may  be  that  by  their  agree- 
ment they  could  vary  the  date,  but  if  in  their  agree- 
ment no  mention  is  made  of  the  date  then  the  section  sup- 
plies the  date  to  be  taken.  Next  will  come  the  case  where 
it  becomes  obvious  that  the  matter  cannot  be  arranged  by 
agreement.  A  formal  notice  under  sec.  101  and  a  certifi- 
cate under  sec.  102  then  become  necessary.  The  notice  under 
sec.  101  names  an  arbitrator.  Then  under  sec.  105  the 
owner  may  .name  an  arbitrator  and  these  two  arbitrators 
may  name  a  third.  If  all  this  proceeds  without  any  diffi- 
culty no  order  of  a  judge  naming  a  third  arbitrator  is  ever 
made.  In  such  a  case  the  date  of  the  service  of  the  notice 
under  sec.  101  is  fixed  as  the  date  at  which  the  arbitrators 
must  ascertain  the  value.  Of  if  after  the  service  of  the 
notice  under  sec.  101  the  parties  then  get  together  and  mak.3 
some  arrangement  the  date  of  the  service  of  the  notice  would 
still   apply.     Finally,   if  the   two  arbitrators   do   not  agree 
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upon  a  third  or  if  the  owner  never  names  an  arbitrator  at 
all,  it  then  becomes  necessary  to  apply  to  a  judge  either  to 
name  a  third  mrbitraitor  in  the  former  case,  or  a  sole  one 
in  the  latter  case,  and  the  date  of  his  order  is  then  to  be 
taken  as  the  date  at  which  the  comf>ensation  is  to  be  fixed. 

I  think  the  obvious  intention  of  the  Act  is  to  fix  the 
last  convenient  date  occurring  most  recently  before  the 
actual  fixing  of  the  compensation.  If  the  matter  is  ar- 
ranged by  agreement  then  the  date  of  the  agreement  is 
taken.  If  a  formal  noftice  to  treat  has  to  be  served  then,  if 
it  does  not  become  necessary  to  apply  to  a  judge,  the  date 
of  the  service  of  the  notice  is  to  be  taken.  If,  however,  it 
finally  becomes  necessarjt  to  apply  ito  a  judge  then  the  date 
of  his  order  is  to  be  taken. 

In  thd  present  case  the  order  was  made  on  June  25th, 
1913.  For  the  reasons  I  have  given  I  think  the  fact  that 
the  arbitrators  by  consent  of  the  parties  took  the  16th  of 
December  instead  of  the  25th  of  June  in  the  same  year  as 
the  date  cannot  be  considered  as  aflPecting  the  validity  of 
the  award. 

Another  objection  taken  to  the  awarc^  was.  that  the  pro- 
visions of  sec.  10  of  the  Evidence  Act  had  been  infringed. 
That  section  reads  as  follows: 

"  10.  W'liere  it  is  intended  by  any  parly  to  examine  as 
witnesses  persons  entitled  according  to  the  law  or  practice 
to  give  opinion  evidence  not  more  than  three  of  such  wit- 
nesses may  be  called  upon  either  side." 

By  virtue  of  the  interpretaition  section  and  of  sec.  (3) 
it  is  clear  that  this  section  applies  to  a  proceeding  by  arbi- 
tration under  the  Railway  Act. 

The  arbiitration  dealt  with  four  diflPerent  parcels  of  land. 
Four  separate  notices  had  been  given  by  the  company  under 
sec.  101  of  the  Act  but  it  seems  to  have  been  agreed  that 
one  appointment  of  arbitrators  should  be  made  and  the  order 
of  Mr.  Justice  Beck  of  25th  June,  1913,  was  made  with  re- 
ference to  all  the  four  parcels. 

At  the  arbitration  proceedings  the  owner  adduced  his 
evidence  first. 

The  first  witness,  Welton,  stated  that  he  was  the  assessor 

and  secr€tar}'-treasureT  of  the  village  of  North  Red  Deer, 

and  that  he  made  the  assessment  for  the  vear  1913.     He 

'went  on  to  state  the  amount  at  which  he  had  assessed  the 

S.W.  1-4  of  section  21.     If  he  had  done  nothing  more   it 
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might  be  a  matter  for  argument,  not  only,  whether  he  was 
giving  opinion  evidence  when  he  merely  stated  the  amount 
of  the  assessment^  buit  also  whetiier  such  evidence  was  ad- 
missible at  all,  unless  he  in  some  way  confirmed  his  assess- 
ment by  stating  his  present  opinion  in  the  witness  box.  But 
with  respect  io  this  parcel  he  went  further,  in  response  to 
questions  by  the  owner's  counsel,  and  shewed  how  he  had 
arri^ved  at  the  assessed  value  and  gave  the  reasons  which 
**  confirmed  his  valuation  in  assessment."  I  think  this 
clearly  amounted  ito  the  expression  of  an  opinion  upon  the 
value  of  this  quarter. 

Then  with  respect  to  the  north-west  quarter  of  the  same 
section,  although  this  was^not  within  the  limits  of  the  vil- 
lage) of  Red  Deer,  he  was  clearly  asked  to  give  his  opinion 
as  to  its  Tahie,  and  did  so  by  way  of  comparison  with  S.W. 
1-4  whic'h  he  had  assessed. 

I  omit  his  cross-examination  because  it  is  the  proper 
rule,  I  think,  that  unless  a  party  brings  his  own  witness 
within  the  words  of  sec.  10  and  makes  him  an  opinion  wit- 
ness, the  opposite  party  cannot  do  so  by  mere  cross-examina- 
tion. Upon  examination,  he  was  more  explicitly  asked  his 
opinicm  of  the  value  of  the  soufth-west  quarter,  and  also  as 
to  the  effect  of  the  presence  of  the  railway  upon  the  w^hole 
section  num^ber  21.  Wei  ton  therefore  gave  opinion  evidence 
with  respect  to  three  of  the  parcels  in  question. 

The  next  witness  called  by  the  owner  was  one  Stephen- 
son, who  stated  that  he  was  assessor  for  the  city  of  Red 
Deer,  and  the  Red  Deer  school  district,  and  that  he  had 
made  the  assessment  for  1913.  He  stated  that  as  school  as- 
sessor he  had  assessed  the  S.-W.  1-4,  the  N".E.  1-4  and  the 
N.W.  1-4  of  section  21,  at  certain  amounts,  and  then  stated 
that  in  making  his  assessment  he  assessed,  as  nearly  as  he 
could,  the  value,  "  the  actual  value  in  his  opinion." 

He  then  turned  to  that  portion  of  sec.  9,  which  was  re- 
ferred to  in  the  proceedings  as  Addison  Hedghts,  and  clearly 
was  asked  to  give  his  opinion  of  what  the  proper  assessment 
would  be,  presumably,  according  to  his  method  of  assessment 
before  explained.  Stephenson,  therefore,  gave  opinion  evi- 
dence with  regard  to  the  whole  four  parcels  in  question. 

The  next  witness  called  was  William  A.  Moore.  He  is 
a  son  of  the  owner,  John  T.  Moore,  but  the  latter  was  only 
owner  as  executor  of  the  eetate  of  Annie  A.  Moore,  his  de- 
ceased wife.     Tt  was  contended  that  he  should  not  in  any 
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ease  be  treated  as  within  the  rule.  But,  quite  aside  from 
the  possibility  that  even  an  owner  himself,  if  he  testifies  to 
a  matter  of  opinion  ought  to  be  counted  as  one  of  the  three 
opinion  witnesses  permitted,  1  am  of  opinion  that  the  mere 
relationship  of  father  and  son  could  not  place  the  witness 
in  question  in  the  position  of  an  owner.  If  it  had  appeared 
that  he  was  beneficially  interested  in  the  property  in  ques- 
tion, he  might,  no  doubt,  have  had  to  be  considered  as  a 
party,  and  then  the  question  whether  a  party,  who  gi^^e  his 
opinion,  should  be  counted  as  one  of  the  three  allowed,  would 
have  had  to  be  decided.  But>  I  see  no  reason  for  consider- 
ing the  witness  in  question  as  a  party  in  any  case.  At  the 
beginning  of  his  examination,  he  was  asked  his  occupation, 
which  he  gave  as  '^electrical  engineer  and  real  estate."  He 
was  obviously  called  as  an  ordinary  witness,  having  knowl- 
edge of  real  estate  values,  whose  opinion  would  be  of  as- 
sistiancQ  to  the  arbitrators,  and  he  should,  therefore,  be 
treated,  so  far  as  he  gave  his  opinion  as  to  values,  as  an 
opinion  witness. 

His  testimony,  applied  to  all  four  parcels  in  question. 

lit  is  clear  then,  that  at  the  conclusion  of  Moore^s  testi- 
mony,  three  persons  had  giv«n  opinion  evidence  with  regard 
to  the  three  quarters  of  section  21.  Welton  did  not  exppees 
any  opinion  upon  the  values  in  Addison  Heights. 

When  the  owner  proceeded  to  call  his  next  witness,  Hogg, 
counsel  for  the  railway  made  a  strenuous  objection,  ovring 
to  the  provisions  of  the  Evidence  Act,  to  the  owner  being 
allowed  to  call  any  further  witness  to  testify  as  to  their 
opinion.  A  long  argument  ensued,  in  which  the  aAitra- 
tors  took  part,  upon  the  question  whether  persons  who  were 
personally  acquain«ted  with  the  property  in  question,  and 
had  visited  and  inspected  it,  f?hould  be  considered  as  testi- 
fying to  facts,  or  merely  as  giving  opinion  evidence  within 
the  rule. 

The  arbitrators  at  this  point  decided  to  hear  the  evidence 
of  Hogg,  subject  to  the  objection.  Hosr?  gave  e^^dence  as 
to  what,  in  his  opinion,  was  the  value  of  all  four  parcels. 
At  this  point,  therefore,  the  rule,  if  violated  at  all,  had  been 
violated  as  fto  sec.  21,  and  the  limit  had  been  reached  as  to 
Addison  Heights. 

Next,  the  owner  called  one  Von  Anehersr.  His  evidence 
was  objected  to  upon   the  same  ground,  but  was  admitted 
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subject  to  the  objection.  He  gave  his  opinion  as  to  the 
value  of  the  property  in  Addison  Heights  and  thereby  the 
limit  laid  down  by  the  Act  was  exceeded,  always  assuming 
that  the  nature  of  tha  whole  evidence  was  such  as  to  comfe 
within  the  terms  of  the  Act. 

Ultimately,  the  arbitrators  decided  that  the  evidence  of 
persons  who  had  actually  seen  and  inspected  the  property 
and  testified  as  to  their  opinion  of  its  value  was  not  opinion 
evidence  within  the  Act.  In  so  deciding,  I  think,  with  much 
respeot,  that  the  arbitrators  were  wrong. 

In  Wigmore  on  Evidence,  vol.  3,  paras.  1917-1910,  is  to 
be  found  a  very  interesting  account  of  the  origin  of  the 
opinion  rule.  From  this,  it  appears  that  in  older  days,  the 
courts  of  England,  when  dealing  with  lay.  witnesses,  that,  is, 
persons  who  had  no  professional  scientific  knowledge  and 
experience,  did  not  consider  that  any  rule  was  being  violated, 
if  these  lay  witnesses  ventured  an  opinion  provided  it  ap- 
peared that  they  had  a  personal  knowledge  of  facts,  upon 
which  to  base  an  opinion.  The  objection  was  first  to  mere 
opinion,  aside  from  any  knowledge  of  the  facts.  But  it  was 
felt  with  regard  to  persons  having  skilled  scientific  know- 
ledge, that  it  was  absolutely  necessary  to  admit  their  testi- 
mony in  many  cases,  although  they  might  have  no  actual 
personal  knowledge  of  the  facts.  ^  Originally,  such  persons 
were  treated,  as  Wigmore  points  out,  more  as  expert  assist- 
ants to  the  judge,  than  as  witnesses  for  the  jury,  but  ulti- 
mately they  became  witnesses  for  the  jury  and  their  mere 
opinion,  though  based  on  no  personal  knowledge,  was  ad- 
mitted upon  a  hypothetical  statement  of  facts.  With  regard 
to  lay  witnesses,  as  Wigmore  points  out,  opinions  from  them 
were  originally  not  excluded,  if  they  had  a  personal  know- 
ledge of  facts,  told  what  this  knowledge  was,  and  so  shewed 
the  ground  of  their  opinion.  But,  as  time  went  on,  the  rule 
was  made  more  stringent.  If  it  appeared  after  they  had 
stated  the  facts  within  their  knowledge  to  the  jury,  that  the 
jury  were  then  in  just  as  good  a  position  as  they  were  to 
form  an  opinion,  then  their  evidence  of  opinion  was  ex- 
cluded. See  par.  1924.  Their  opinion  was  ithen  superfluous. 
It  was  only  in  cases  where  the  jury  could  not  be  put  in  as 
good  a  position  as  the  witnesses,  that  he  was  allowecf  to  go 
on  and  give  his  opinion. 

Coming  to  the  question  of  value,  Wigmore,  par.  1940, 
savs : 
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*^  Our  orthodox  common  law  was  not  troubled  with  any 
doubt  concetning  value  testimony  as  tainted  with  the  vice  of 
opinion.  It  recognized  fully  that  value  testimony  neces- 
sarily involved  *  opinion/  by  which  was  meant  a  mere  esti- 
mate as  distinguished  from  a  knowing  through  the  senses. 
But  it  recognized  that  value  testimony  had  to  be  employed, 
and  it  was  precisely  one  of  the  typical  accepted  instances  in 
which  '  opinion  ^  was  received.'* 

The  pointy  of  course,  is  not  whether  opinion  evidence  is 
admissible,  which  is  conceded,  provided,  of  course,  the  wit- 
ness shews  that  he  is  qualified  to  express  an  opinion,  but 
what  constituttes  opinion  evidence  within  the  meaning  of  the 
Act.  There  is  no  doubt  that  an  opinion  as  to  value,  even 
though  based  upon  actual  observation  and  knowledge  of  the 
property,  without  which  indeed  »t.  would  be  worthless,  must 
be  considered  as  after  all  opinion  evidence  within  the  mean- 
ing of  the  Act.  As  pointed  out  by  Faloonbridge,  C.J.,  in 
Rice  v.  Sockett,  27  0.  L.  R.  at  pages  412  and  413,  the  use 
of  ithe  word  'expert'  in  the  caption  of  the  section  does  not 
re&trict  it  to  profeesional  men.  The  words  of  the  section 
ex^tent  to  "one  who  by  experience  has  acquired  special  or 
peculiar  knowledge  of  the  subject  of  which  he  undertakes 
to  testify,  and  it  does  not  matter  whether  such  knowledge 
had  been  acquired  by  study  of  scientific  works  or  by  prac- 
tical observation.'' 

The  result  is  that  the  arbitrators  went  contrary  to  the 
provisions  of  the  Act  in  admitting  the  testimony,  on  behalf 
of  the  owner,  of  the  additional  witnesses  as  to  value  beyond 
the  three  already  called. 

One  of  the  arbitrators,  Mr.  Welliver,  seems  clearly  to 
ha/ve  appreciated  the  purpose  of  the  stlatute,  when  he  said 
"  It  seems  to  me  though  there  would  have  to  be  restrictions 
put  on  the  amount  of  evidence  given  as  opinion,  because  that 
could'  be  kept  up,  and  hold  up  the  court  presiding  for  a 
considerable  length  of  time." 

This,  in  my  opinion,  renders  the  award  invalid,  and  it 
must  be  set  aside.     Rice  v.  Sockett,  ubi  supra. 

The  further  question  remains  to  be  considered  as  to  what 
course  we  should  pursue.  Sec.  114  of  the  Railway  Act  is 
as  follows: — 

"W'henever  an  award  exceeds  six  hundred  dollars,  any 
party  to  the  arbitration  may  within  one  month  after  re- 
ceiving a  written  notice  from  anyone  of  the  arbitrators,  or 
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ihe  sale  arbitrator,  as  the  case  may  be,  of  the  making  of  the 
award  appeal  therefrom  upon  any  question  of  law  or  fact  to 
the  court,  and  upon  the  hearing  of  the  appeal,  the  court  shall 
if  the  same  is  a  question  of  fact,  decide  the  same  upon  the 
evidence  taken  before  the  arbitrators,  as  in  the  case  of  original 
jurisdiction." 

In  my  opinion,  it  is  impossible  for  us,  for  several  reasons, 
to  attempt  to  consider  merely  the  admissible  evidence  and 
make  an  award  ourselves.  In  the  first  place,  the  obligation 
placed  upon  the  court  to  decide  the  matter  itself  seems  to  be 
confined  to  the  case  where  the  appeal  is  upon  a  question  of 
fact.  In  the  present  case,  although  one  ground  of  appeal 
mentioned  in  the  notice  of  appeal  is  that  tihe  amount  of  the 
compensation  allowed  is  excessive  and  unreasonable  and  not 
warranted  by  the  eviden^ce,  still  the  real  point  upon  which 
we  set  aside  this  award  is  a  point  of  law,  namely,  the  ad- 
mission of  inadmissible  evidence.  I  wish  to  be  careful,  how- 
ever, to  say  that  1  am  by  no  means  sure  that  we  could  in 
every  case  of  some  inadmissible  evidence  having  crept  in, 
avoid  liie  obligation  cast  upon  us  by  the  statute  to  decide 
the  matter  ourselves.  But  it  seems  to  me  impcwsible  in  the 
present  case  to  undertake  such  a  duty,  particularly  in  view 
of  the  opinions  expressed  by  the  Judicial  Committee,  in  the 
case  of  Atlantic  and  Noorth-Weetem  Ry.  Co.  v.  Wood, 
[1895]  A.  C.  257,  as  to  the  manner  in  which  a  court  of 
appeal,  under  an  exactly  similar  section,  ought  to  deal 
with  the  award  of  the  arbitrators.  Their  lordships  there  de- 
cided that  the  Court  of  Appeal  should  not  attempt  to  become 
arbitrators  themselves,  but  should  pay  attention  to  the  award 
of  the  ftrbitrators,  and  simply  review  it,  as  they  would  that 
of  a  subordinate  courtt  in  a  case  of  original  jurisdiction  where 
review  is  provided  for.  In  the  present  case,  it  would  be 
impossible  for  us  to  do  anything  of  that)  kind.  The  arbi- 
trators admitted  very  important  evidence  as  to  value,  which 
we  have  decided  was  inadmissible.  It  is  impossible  to  say 
what  weight  they,  attached  to  that  evidence.  It-  may  quite 
well  be  that)  that  evidence  was  the  controlling  evidence  in 
their  minds.  Indeed,  upon  the  strictly  admissible  evidence 
we  have  no  award  of  the  arbitrators  before  us  at  all ;  and, 
although,  if  the  inadmissible  evidence  allowed  had  been  un- 
important and  obviously  of  little  weight  or  significance,  it 
misfbt  have  been  possible  in  a  proper  case  to  proceed  to  make 
a  decision  ourselves,  following  the  direction  of  the  statutte,  it 


5g6  THE   WESIEHX  LAW  REPORTER^,  [ VOL.  30 

Beems  clear  that  it  would  not  be  proper,  and  tha^t  we  are  not 
obliged  to  do  so,  here.  It  would,  moreover,  be  very  unjust  to 
the  owner  for  us  to  do  so,  because,  of  the  ^three  witnesses  he 
called,  thereby  exhausting  his  rights,  two  were>  only  called 
to  speak  of  thei  assessment,  and  one  was  to  some  extent  in- 
terested, as  being  connected  with  the  family  of  the  owner, 
and  we  should  have  to|  'take  that  into  account.  It  is  fairly 
plain  thati  the  witnesses  whose  efvidence  would  have  to  be 
excluded  were  the  very  ones  upon  whose  opinion  the  owner 
placed  the  most  reliance. 

TI)e  final  question  is  whether  we  should  merely  set  the 
award  aside,  and  allow  the  parties  to  begin  de  novo  or  remit 
the  case  to  the  arbitrators.  There  seems  to  have  been  some 
doubt  as  to  (the  court/'s  power,  under  such  a  section  as  we  are 
acting  under  here,  to  remit  the  matter  for  the  re-considera- 
tion of  the  arbitorators.  It  seems  io  me  that  any  such  doubt 
must  be  confined  to  a  case  where  there  is  absolutely  nothing 
but  a  question  of  fact  involved. 

In  Cedar  Bapids  Manufacturing  Co.  v.  Lacoste,  83  L.  J. 
P.  C.  162,  the  Judicial  Committee,  in  an  appeal  from  tiie 
Superior  Court  of  Quebec,  district  of  Montreal,  which  had 
dealt  with  an  award  upon  appeal,  under  the  section  of  the 
Dominion  Railway,  which  is  in  terms  identical  with  those  of 
our  Provincial  Act,  gave  a  judgment  remitting  the  matter  to 
the  arbitlrators.  The  judgment  there  proceeded  upon  the 
ground  that  the  arbitrators  had  acted  upon  a  wrong  prin- 
ciple in  estimating  the  value  of  the  land  taken.  The  appel- 
lants, the  expropriating  company,  had  led  evidence  directed 
purely  to  agricultural  value,  while  the  respondents  had  ad- 
duced eviflence  to  shew  how  valuable  the  land  taken  was  to 
the  appellants  for  the  use  of  "their  works.  The  Judicial  Com- 
mittee said  tthat  "  the  real  question  to  be  investigated  was 
for  what  would  these  three  subjects  have  been  sold,  had  they 
been  put  up  to  auction  without  the  Cedar  Rapids  Co.  beini: 
in  existence,  but  with  the  possibility  of  that  or  some  other 
company  coming  into  existence  and  obtaining  powers."  It 
was  apparently,  because  the  evidence  was  not  in  a  satisfactory 
condition,  that  the  Judicial  Committee  made  no  attempt  to 
fix  a  value  themselves. 

The  question  involved  was  in  one  sense  a  question  of 
fact,  viz.,  the  value  of  the  land  taken,  yet  because  the  evi- 
dence had^  been  directed  to  improper  subjectfl,  the  court  re- 
mitted the  award.     For  the  reasons  T  have  given,  T  think, 
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there  are  at  least  as  srtrong  grounds  here  for  sending  the 
award  back,  and  this,  I  think,  is  the  proper  order  to  make. 

It  may  be  useful  to  refer  »the  arbitrators  to  the  judgment 
in  Seamen  v.  Canadian  Northern  By.  Co.,  22  W.  L.  B.  105. 
The  effect  of  thatl  decision,  as  applied  to  the  present  case, 
would  be  that  the  actual  value  of  each  of  the  four  pieces  of 
land  taken,  may  be  treated  as  a  separate  and  distinct  fact, 
upon  which  three  opinion  witnesses  may  be  called,  while  the 
increased  or  decreased  value  of  the  land  surrounding  the 
lands  taken  arising  from  the  construction  of  the  railway  may 
also  be  treated  as  a  separate  fact  as  to  which  three  opinion 
witnesses  may  be  called. 

Before  concluding,  I  think,  reference  should  be  made  to 
a  question  as  to  the  admissibility  of  certain  evidence  which 
the  appellants  tendered,  but  which  the  arbitrators  rejected. 
The  appeal  is  to  be  allowed  on  other  grounds,  but  as  the 
case  is  to  go  back  to  the  arbitrators,  the  same  point  will 
probably  arise  on  the  rehearing  and  it,  therefore,  is  advis- 
able that  we  should  express  our  opinion  in  regard  to  it.  The 
railway  company  tendered  in  evidence  an  afiSdavit  made  by 
John  T.  Moore  to  be  used  on  his  application  as  executor  for 
probate  of  the  will  of  Annie  Moore.  His  signature  to  the 
affidavit  was  proven.  Had  he  been  the  owner  in  his  own 
right  of  the  property  in  question,  there  can  be  no  doubt  that 
this  affidavit,  in  which  he  expressed  an  opinion  as  to  "the 
value  of  the  property,  would  have  been  admissible  against 
him  as  an  admission.  The  only  doubt  which  has  existed  at 
all  arisen  from  his  position  as  executor.  The  law  as  to  the 
admissibility  of  admissions  made  by  e  partly  suing  or  being 
sued  in  a  representative  capacity  does  not  seem  to  be  very 
clearly  settled  and  there  have  been  conflicting  opinions. 
Wigmore,  par.  1076  (2),  says:  "Where  a  party  sues  in  a 
representiatia'e  capacity,  i.e.,  as  trustee,  executor,  adminis- 
trator or  the  like,  the  representative  is  distinct  from  the 
ordinary  capacity  and  only  admissions  made  in  the  former 
qualitiy  are  receivable."  This  would  clearly  admit  the  affi- 
davit in  question,  because  it  was  made  by  Moore  in  his 
capacity  as  executor  under  the  will  in  his  application  for 
probate.  Again,  in  New,  Prance  and  Garrard  v.  Hunting, 
[1897]  1  Q.  B.  D.  607,  Vaughan  Williams,  J.,  said,  at  p. 
611 :  "  What  a  trustee  says  or  does  in  the  exercise  of  his 
duty  is  evdence  against  his  beneficiaries." 
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And  Wigmore,  1076  (1),  says:  "Where  the  relatton  is 
not  a  fiction,  but  reprefiente  a  real  relation  of  legal  interes^^ 
— afi  where  the  administrative  and  beneficial  initereets  are 
divided  between  trustee  and  cestui  que  trust — ^it  would  seem 
that  the  admissions  of  the  trufftee  should  be  receivahle." 

1  think  both  upon  authority  and  upon  principle  that  the 
aflSdavit  was  admissible.  But^  of  course,  like  any  other  ad- 
mission, i(t  is  not  necessarily  conclusive.  It  will  be  for  the 
arbitrators  to  say  what  weight  they  will  attach  to  it  and  in 
considering  that  mattrer,  the  question  whether  Moore  had  any 
and,  if  so,  what  benefiicial  interest  in  the  estate  will  be  quite 
relevant.  They  may  consider  also  tthe  circumsfcan^t^s  under 
which  the  admission  was  mau  and  the  time  at  which  it  was 
made.  If  the  time  was  so  lar  removed  from  the  time  ait 
which  the  value  is  to  be  fixed  as  to  make  the  admission  of 
no  real  assistance,  they  may,  of  course,  in  their  discretion, 
give  no  weight  to  it  whatever.  Theyi  miglit,  I  conceive, 
quite  properly  go  so  far  as  to  reject  it  altiogetli'^r  upon  this 
latter  groun<}. 

The  respondents  should  pay  the  costs  of  the  appeal.  I 
think  also  that  the  terms  of  sec.  114  of  the  Baiiway  Act  are 
wide  enough  to  give  us  jurisdiction  to  dispose  of  the  cost  of 
the  first  arbitration.  The  Judicial  Committlee,  in  the  judg- 
ment in  Cedar  Bapids  Manufacturing  Co.  v.  Lacoste,  ubi 
supra,  quite  clearly  considered  that  there  was  juriedietion  to 
deal  with  -ttie  costs  of  the  first  arbitration,  because  they  made 
a  direct  order  that  there  should  be  no  costs  to  either  party 
of  that  proceeding.  In  the  present  instance,  I  think,  the 
costs  of  the  first  arbitration  should  be  paid  by  the  respondents. 
They  insisted,  in  the  face  of  the  most  strenuous  objection,  in 
foixiing  in  evidence  w*hich  was  inadmissible  and  the  admission 
of  which  has  rendered  the  whole  proceeding  abortive. 

Award  set  aside. 


X  H  B 
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EUDYK  V.   SHAXDBO. 

Elections — Corrupt  Practices — DisqituUficatiovi  of  Candidate 
— Evidence — Establishment  of  Offence  Beyond  Reason- 
able  Doubt— Alberta  Elections  Act  {ch.  3  of  1909.) 

A  charge  of  corrupt  practices  under  the  Alberta  Elections  Act 
(ch.  3  o'f  1909)  resulting,  if  proved,  by.  virtue  of  sec.  269  of  the 
Act,  in  disqualification  seriously  curtailing  the  candidate's  civil 
status,  must  be  established  beyond  a  reasonable  doubt,  and  the  fail- 
ure of  the  candidate  to  act  as  a  prudent  man  is  not  enough  from 
which. to  infer  the  intent  necessary  to  constitute  the  essential  element 
of  the  offence  charged. 

Judgment  of  Hyndman.  J.,  30  W.  L.  R.  428,  reversed. 

An  appeal  from  the  judgment  of  Hyndman,  J.,  30  W. 
L.  R.  428. 

The  appeal  was  heard  by  Harvey,  C.J.,  Scott^  Stuart, 
and  Beck^  JJ. 

A.   Macleod   Sinclair,  for  petitioner,  respondent. 
A.  G.  Mackay,  K.C.,  for  defendant,  appellant. 

The  judgment  of  the  court  was  delivered  by 
Beck,  J.: — In  this  appeal — one  from  Hyndman,  J. — 
the  only  thing  open  for  our  consideration  is  the  finding  that 
a  corrupt  practice  had  been  committed  by  the  appellant, 
Shandro,  one  of  the  candidates  in  the  election,  with  the 
result  imposed  by  sec  269  of  the  Alberta  Election  Act  (ch. 
3  of  1909)  "of  rendering  him  incapable  of  being  elected  to 
and  sitting  in  the  Legislative  Assembly  or  any  Municipal 
Council  and  of  being  entered  on  any  voters'  list  or  regis- 
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tered  as  a  voter  and  of  voting  at  an  election  and  of  holding 
any  office  at  the  nomination  of  the  Crown  or  any  municipal 
office/' 

The  date  of  the  election  was  the  17th  April,  1913. 
The  item  of  the  particulars  upon  which  the  learned 
judge  made  this  finding  is — as  amended  during  the  course 
of  the  trial — ^as  follows:  "In  or  about  the  month  of  April, 
1913,  a  few  days  before  the  17th  April" — ^the  precise  date 
intended  seems  to  be  the  8th — "the  respondent^'  (Shandro) 
"  at  Vegreville  paid  to  Jordika  Lastiwka  at  Shalka  Post 
Office,  Alberta,  the  sum  of  $10  and  corruptly  requested  the 
said  Jordika  Lastiwka  to  use  the  said  sum  of  $10  to  buy 
drinks  for  the  purpose  of  inducing  the  electors  of  the  said 
constituency  of  Whitford  to  vote  for  the  respondent.  The 
respondent  corruptly  promised  to  pay  the  said  Jordika 
Lastiwka  a  further  sum  later  on.  On  or  about  the  16th 
April,  1913, ^the  respondent  corruptly  paid  to  the  said 
Jordika  Lastiwka  the  sum  of  $10  *to  induce  the  said  Jordika 
Lastiwka  to  vote  for  the  respondent  and  to  induce  others 
to  vote  for  the  respondent." 

This  charge  is  obviously  laid  in  view  of  sec.  256  of  the 
Elections  Act.  That  section  so  far  as  material  reads  as 
follows : 

"  256.  Every  candidate  who  corruptly,  himself  or  by 
or  with  any  person  or  by  any  other  way  or  means  on  his 
behalf,  at  any  time  before  or  during  an  election  directly  or 
indirectly,  gives  or  provides,  or  causes  to  be  giveri  or  pro- 
vided or  is  accessory  to  the  giving  or  providing  or  pays 
wholly  or  in  part^  any  expenses  incurred  for  any  meat, 
drink,  refreshment  or  provision  to  or  for  any  person  or 
order  to  be  elected  or  for  being  elected  or  for  the  purpose 
of  corruptly  influencing  such  person  or  any  other  person  to 
vote  or  refrain  from  voting  at  any  election  shall  be  guilty 
of  a  corrupt  practice.'' 

The  charge  clearly  is  intended  to  be  one  falling  under 
the  latter  portion  of  the  section  and  to  state  it  briefly  to  be 
as  follows: 

That  Shandro  on  the  8th  April  himself  corruptly  paid 
Lastiwka  $10  "for  the  purpose  of  corruptly  influencing" 
—not  Lastiwka  but — ^"the  electors"  of  the  constituency 
"  to  vote  for "  Shandro. 

Not  every  act  which  is  made  illegal  is  a  "corrupt  prac- 
tice."    The  latter  is  defined  in  ?ec.  2.  sub-sec.  3  to  "mean 
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And  include  bribery  ...  or  an  act  declared  to  be 
.  .  .  a  corrupt  practice  by  this  or  any  other  Act  of  the 
Legislature  of  Alberta  or  recognized  as  such  by  the  com- 
mon law  of  Parliament.^' 

As  to  the  payment  of  $10  alleged  to  have  been  paid  by 
Shandro  to  Lastiwka  on  the  16th  April  the  learned  judge 
says: 

^^  Respondent  (Shandro)  asked  him  (Lastiwka)  to  call 
a  meeting  and  handed  him  some  bills  to  put  up  throughout 
the  locality.  Lastiwka  accordingly  advertised  the  meeting 
and  posted  up  the  bills.  On  the  night  of  the  meeting  Las- 
tiwka asked  for  pay  for  the  work  he  had  done  and  Shandro 
gave  him  $10.  Witness  (Lastiwka)  demanded  $15  but  was 
refused  the  extra  amount  and  was  told  $10  was  sufficient." 
Both  Shandro  and  Lastiwka  so  far  agree.  As  to  this 
pavment  of  $10  the  learned  judge  says: 

"  Although  under  the  Election  Act  it  was  illegal  for  the 
respondent  to  make  the  payment  except  through  his  official 
agent,  still  I  am  of  opinion  that  the  remuneration  was  fair 
and  reasonable  for  the  work  which  witness  (Lastiwka)  had 
done  in  calling  the  meeting.'* 

It  was  an  illegal  act  but  not  a  corrupt  practice. 
So,   the  corrupt   practice   of   which   the  learned   judge 
finds  the  respondent  guilty,  is  in  connection  with  the  pay- 
ment of  the  $10  on  the  8th  April. 

Shandro's  account  of  the  payment  of  this  $10  is  this: 
About  the  middle  of  March  Shandro  and  Lastiwka  met 
in  Edmonton.  Lastiwka  explained  that  he  owed  some  taxes 
and  gave  Shandro  $10  with  which  to  pay  the  taxes,  asking 
him  to  make  the  payment  to  the  tax  collector,  one  Wam- 
liack,  who  lived  in  the  same  neighbourhood  as  Shandro  and 
whom  he  frequently  met. 

On  thq  8th  April  Shandro  and  Lastiwka  met  in  Vegre- 
ville.  Lastiwka  asked  Shandro  for  some  money.  Shandro 
said:  What  do  you  want  it  for?  Lastiwka  said:  I  got  to 
buy  some  things  before  I  go  home  and  I  am  broke.  Shan- 
dro said :  I  have  that  $10  that  you  gave  me  that  day  to  pay 
Warnliack,  if  you  want  that,  here  it  is  and  I  gave  him  that, 
and  he  went  away.  Later  on  the  same  day  they  met  again 
and  it  was  then  that  the  arrangement  was  made  that  Las- 
tiwka should  call  a  meeting  on  Shandro's  behalf.  Lastiwka 
agrees  absolutely  with  Shandro  so  far  as  relates  to  the 
meeting  in  Edmonton  at  which  Lastiwka  gave  Shandro  the 
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$10  to  pay  his  taxes  to  Warnliack  and  also  so  far  as  relates 
to  $10  paid  subsequently  to  the  election  for  Lastiwka's  ser- 
vicQS  in  connection  with  calling  the  meeting  including 
Shandro's  refusal  to  pay  him  more  than  $10  although  he 
claimed  $15,  and  also  the  fact  of  the  payment  by  Shandro 
to  Lastiwka  of  $10  in  Vegreyille  on  the  8th  April. 

Where  they  differ  is  as  to  what  took  place  when  Shandro 
gave  Lastiwka  the  $10 'in  Vegreville;  Lastiwka  denies  that 
anything  was  said  by  Shandro  indicating  that  it  was  a  re- 
turn of  the  $10  given  him  to  pay  Lastiwka's  taxes.  Las- 
tiwka's  evidence  is  very  confused,  some  of  the  confusion  be- 
ing accountable  for  by  reason  of  his  evidence  being  given 
through  an  interpreter  who  was  evidently  illiterate  in  Eng- 
lish at  all  events.  Lastiwka's  evidence  on  the  point  of 
difference  is  briefly  as  follows: 

I  saw  him  (Shandro)  once  out  here  in  Vegreville:  I 
spoke  to  him.  I  can't  remember  straight  away  what  took 
place  at  that  conversation.  I  asked  him  when  he  was  go- 
ing to  call  his  meeting  down  at  our  place.  He  said  if  we 
needed  a  meeting  he  would  call  one. 

"Q.  What  was  done  at  that  time?  A.  Then  we  had  lots 
and  lots  of  my  friends  round  there;  and  if  you  give  me 
something,  to  spend  money;  our  friends  called  a  meeting. 

Q.  What  was  done?  A.  He  said  he  could  not  do  it  at 
that  time.  I  pay  you,  if  you  call  my  meeting  later;  then  I 
would  not  call ;  he  gave  me  $10. 

Q.  What  did  he  say,  when  he  gave  you  the  $10?  A.  I 
have  to  call  a  meeting;  of  course  it  is  too  late  to  put 
notices  in ;  I  have  to  go  and  call  the  people  to  the  meeting 
for  the  16th. 

Q.  Did  he  say  anything  in  addition  to  telling  you  you 
should  call  a  meeting  when  he  gave  you  the  $10?  A.  He 
told  me  to  go  round  and  call  a  meeting,  ask  them  to  come 
there. 

Q.  What  else  did  he  say  about  the  $10?  A.  No,  nothing, 
he  gave  me  $10.     T  buy  a  drink. 

♦  4t  '       4t  4t  4t  4t 

Q.  Did  he  mention  what  he  gave  you  the  $10  for?    A. 

Xo,  I  think  he  gave  it  for  meeting  purposes. 

♦  ♦♦♦♦« 

Q.  Why  did  he  give  you  $10  at  Vegreville?  A.  I  just 
asked  it.     I  do  not  know  what  he  meant. 

Q.  What  did  you  ask  him  then?  A.  Sometimes  I  like 
to  spend  a  couple  of  dollars  in  town. 
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Q.  Why  did  you  ask  him  about  this  money^  did  you  ask 
him  for  $10?  A.  No,  I  just  asked  him  to  give  me  some 
money.     I  like  to  spend  it. 

Q.  Why  did  you  like  to  spend  it;  why  was  it  you  wanted 
to  spend  the  money  just  at  that  time?  A.  I  want  to  get  my 
breakfast,  and  might  have  a  drink.  I  like  sometimes  to 
have  it. 

Q.  What  did  he  say  when  he  gave  you  the  $10?  A.  Mr. 
Shandro  paid  me  the  $10,  then  said — if  you  go  down  and 
call  my  meeting. 

Q.  Did  he  say  anjrthing  beyond  that?  A.  No.  He  gave 
me  his  notice  and  if  he  too  late  to  put  that  notice  in,  go 
round  and  call  the  people  and  I  be  there  on  the  16th  night." 

He  says  it  was  only  after  the  election  that  Shandro  told 
him  that  the  $10  given  him  in  Vegreville  was  the  $10  he 
had  received  from  him  to  pay  taxes. 

Referring  to  the  same  $10  in  cross-examination: 

"  Q.  You  asked  him  to  give  you  some  money  ?    A.  Yes. 

Q.  You  borrowed  $10  from  him?  .A.  I  asked  him  for 
some  money  and  Mr.  Shandro  gave  me  $10. 

Q.  Did  you  say  loan  me  $10?  A.  We  never  talked  over 
nothing. 

Q.  That  $10  had  nothing  to  do  with  the(  posting  of  the 
bills?    A.  No." 

In  the  result,  Shandro's  evidence  is  that  Lastiwka  hav- 
ing asked  fdr  money  Shandro  said  I  will  give  you  back  the 
$10  you  gave  me  to  pay  your  taxes.  Lastiwka's  evidence 
is:  that  nothing  was  said  about  it  being  a  return  of  that 
money;  that  Shandro  gave  it  simply  because  he  was  asked 
and  said  nothing  of  any  purpose  he  had  in  giving  it. 

The  learned  judge  in  dealing  with  this  charge  says: 
'*  Lastiwka  testified  that  he  knew  Shandro  and  met  him 
before  the  election  in  Vegreville.  He  promised  to  have 
a  meeting  in  the  deponent^s  district.  Lastiwka  asked  the 
respondent  to  give  him  some  money  to  spend  among  his 
friends;  he  wanted  the  monev  to  buv  drinks  and  meals. 
Shandro  gave  him  $10  in  the  hotel  at  Vegreville;  part  of 
which  he  said  he  spend  in  treating  farmers  from  his  dis- 
trict. 

''Bespondent  admitted  the  making  of  the  payment  but 
says  that  about  two  months  previously  in  Edmonton  T>as- 
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tiwka  liaiided  him  $10  to  pay  his  school  taxes  for  him, 
which  Lastiwka  admits  and  Sliandro  now  contends  that  he 
did  not  pay  these  taxes  and  when  he  handed  the  first  $10 
to  him  it  was  merely  a  return  of  this  sum.  Bespondent 
admitted,  however,  that  at  the  time  of  the  payment  in  the 
hotel  nothing  was  said  about  taxes  and,  according  to  Las- 
tiwka,  the  first  time  he  heard  of  this  was  after  the  election 
(the  exact  time  being  very  uncertain)  when  Shandro  told 
him  this  $10  was  the  tax  money  which  he  had  held. 

"If  this  was  the  respondent's  intention  at  the  time,  I 
think,  under  the  circumstances,  being  a  candidate,  and 
knowing  the  law  with  respect  to  bribery,  as  a  prudent  man 
he  should  have  made  abundantly  clear  at  the  time  that  this 
was  a  return  of  the  tax  monev.  I  do  not  think  the  witness 
would  have  been  quite  so  generous  in  treating  the  farmers 
if  he  had  understood  it  was  his  own  money;  the  fact  too 
that  respondent  trusted  him  to  call  a  meeting,  post  up  his 
bills,  eiCy  shews  that  he  was  considered  of  some  value  as  a 
worker  and  supporter,  and  therefore  in  the  absence  of  a 
clearer  explanation  I  am  bound  to  hold  that  this  payment 
was  made  for  the  purpose  of  influencing  Lastiwka  at  the 
election/* 

The  only  evidence  I  can  find  which  tends  to  support 
the  learned  judge's  statement  that  Lastiwka  ''asked  the  re- 
spondent to  give  him  some  money  to  spend  among  his 
friends;  he  wanted  the  money  to  buy  drinks  and  meals"  is 
the  somewhat  involved  answer  I  have  already  quoted: 

''Then  we  had  lots  and  lots  of  my  friends  round  there, 
and  if  you  give  me  something,  to  spend  money,  our  friends 
called  a  meeting." 

But  if  this  means  what  the  learned  judge  appears  to 
conclude  from  it  alone,  it  seems  to  me  to  be  contradicted 
by  other  evidence  I  have  quoted  of  Lastiwka  himself. 

Again  Shandro  not  only  now  contends  that  the  $10  was 
a  return  of  the  tax  money  but  swears  that  it  was  distinctly 
so  stated  at  the  time. 

Furthermore,  there  is  no  evidence  in  the  stenographers 
notes  before  us  indicatinor  that  Shandro  admitted  "that  at 
the  time  of  the  payment  in  the  hotel  nothing  was  said  about 
the  taxes";  his  evidence  is  all  positively  to  the  effect  that 
it  was  expressly  mentioned. 

If  the  learned  judge  has  in  his  notes  of  evidence  any- 
thing  indicating    any    such    admission    by    Shandro,   which 
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has  been  omitted  by  the  stenographer — a  thing  which  some- 
times happens — the  learned  judge  must  undoubtedly  have 
misapprehended  the  evidence  for  beyond  question  such  an 
admission — coming,  as  it  must  have,  if  at  all,  after  Las- 
tiwka's  evidence  and  after  Shandro's  positive  and  reiterated 
statement  to  the  contrary, — would  have  called  forth  some 
remark  or  further  examination  by  counsel  on  either  side, 
which  certainly  would  have,  yet  does  not  appear,  in  the 
stenographer's  notes.  At  all  events  these  notes  contain  all 
the  evidence  before  us  and  we  must  confine  our  considera- 
tion to  what  there  appears. 

Still  further  the  undisputed  fact  that  on  the  day  pre- 
ceding tho  election  Shandro  refused  to  pay  Lastiwka  more 
than  $10  though  he  urged  the  payment  of  $15  for  his  work 
in  connection  with  the  calling  of  the  meeting  naturally 
leads  to  the  conclusion  that  he  had  not  attempted  a  few 
days  before  to  bribe  a  man  in  whom  he  was  now  not  afraid 
to  incur  ill  feeling  against  himself. 

The  trial  lasted  several  days  and  there  was  an  interval 
between  a  partial  hearing  at  Vegreville  and  one  at  Edmon- 
ton. It  is  not  surprising,  therefore,  if  the  fact  be,  as  I  sus- 
pect it  is,  that  the  lear^ed  judge's  recollection  of  the  evi- 
dence failed  him  when  he  came  to  write  his  report.  Even 
taking  the  evidence  as  the  learned  judge  puts  it  and  taking 
the  reasons  he  gives  for  his  conclusion,  I  am  convinced  from 
the  tone  of  his  remarks  that  he  made  no  distinction  in  the 
principle  of  decision  applicable  to  the  question  of  disquali- 
fication— ^the  result  of  disqualification  is  a  very  serious  cur- 
tailment of  the  respondent's  civil  status — diminutio  capitis, 
the  civilians  would  call  it,  and  I  think  should  be  dealt  with 
in  the  same  way  as  if  the  charge  were  a  criminal  one.  That 
is  to  say,  I  think  a  charge  which  if  proved  has  so  serious  a 
consequence  of  that  character  is  required  to  be  established 
beyond  a  reasonable  doubt  and  that  the  fact,  if  it  be  so, 
that  the  respondent  failed  to  act  as  a  prudent  man  is  not 
enough  from  which  to  infer  the  intent  necessary  to  consti- 
tute the  essential  element  of  the  offence  charged.  If  bribery 
or  other  corrupt  practice  is  clearly  proved  against  a  candi- 
date, there  should  be  no  hesitancy  in  finding  him  guilty  and 
the  penalty  imposed  by  the  statute  is  in  my  opinion  not  too 
severe.  In  the  present  case  however  as  I  have  indicated  it 
is  clear  to  me  that  the  learned  judge's  finding  of  disqualifi- 
cation should  be  reversed  because  the  evidence  fails  to  estab- 
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liBh  the  ^harge^  my  explanation  of  the  learned  judge's  ex- 
pressed opinion  to  the  contrary  being  that  under  circum- 
stances which  need  occasion  no  surprise  he  either  misappre- 
hended or  failed  to  recollect  accurately  the  evidence,  and 
that  even  if  we  ought  perhaps  to  assume  that  his  impres- 
sion after  hearing  the  entire  evidence  is  more  likely  to  be 
correct  than  our  conclusions  from  a  written  report  merely 
of  the  evidence  relating  to  the  precise  charge,  yet  it  is  rea- 
sonably clear  that  he  acted  upon  a  wrong  principle  in  con- 
sidering the  evidence  in  respect  of  this  charge — a  right 
principle  in  respect  of  all  the  others — only  from  the  point 
of  view  of  a  balancing  of  the  probabilities  and  not  of  the 
proof  of  a  quasi-criminal  charge  beyond  a  reasonable  doubt. 

The  appeal  should  be  allowed  with  costs  and  the  dis- 
({ualification  removed. 

Appeal  allowed. 


ALBERTA. 

February  16th,  1915. 
supreme  court — appellate  division. 
DEWYXTER  v.  FULTON. 

Evidence — Sale  of  Ooods — Contract    of    Sale    Reduced    tc 
Writing — Contemporaneous  Warranty — Admissibility. 

Where  a  contract  of  sale  .has  been  reduced  to  writing,  a  con- 
temporaneooB  representation  amouoting  to  a  warranty  is  admiasible 
evidence  since  a  warranty  is  a  collateral  agreement  to  the  main  one. 

An  appeal  from  the  judgment  of  Taylor^  DistX^t.J., 
dismissing  the  plaintiff's  claim  without  costs. 

The  appeal  was  heard  by  Harvey,  C.J.,  Stuart,  and 
Beck,  JeT. 

Frank  Ford,  K.C.,  and  I.  B.  Howatt,  for  plaintiff,  ap- 
pellant. 

0.  M.  Biggar,  K.C.,  for  defendant,  respondent. 
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The  judgment  of  the  court  was  delivered  by 

Beck,  J.: — The  plaintiff^s  story  is  this: 

The  defendant  and  one  Aitken  were  in  partnership  in 
the  *'gent^8  furnishing"  business  in  leasehold  premises  in 
EdmontoA.  There  were  negotiations  between  the  plaintiff 
and  the  defendant  having  in  view  that  the  plaintiff  should 
buy  the  defendant's  interest  in  the  partnership.  The  de- 
fendant said  he  was  willing  to  sell  to  the  plaintiff  at  a  price 
representing  100c  on  the  dollar  of  the  stock  in  trade  and 
the  furniture  and  fixtures  and  the  outstanding  book  ac- 
counts which  latter  the  defendant  assured  him  were  all 
good.  The  defendant  was  the  bookkeeper  of  the  firm  and 
produced  to  the  plaintiff  a  statement  as  follows : — 

"  Aitken  &  Fulton, 
A.  E.  Aitken.  Men's  Furnishers, 

J.  H.  Fulton.  Namayo  Av.  A;  Boyle  St., 

Edmonton,  March  8th,  1912. 
Statement. 
Stock  on  hand   Feby.   29th,   1912     $9,913  14 

Fum.    and    Fix.    .  .* 1,935  10 

Accts.   Rec 1,899  72 

Cash  on  hand  Feby.  29th,  1912..  75  70 

Bank  balance    1  92 

Insurance  paid  in  advance   ." 65  00 

Freight  in  advance   125  00 

$14,015  50 

liabilities — 

.  Accounts   payable    $1,928  45 

Bills  payable    2,806  91 

Bank    1,155  00 

5,890  36 


Net  worth    $8,125  22 

The  defendant's  interest  in  the  business  being  one  half, 
he  was  entitled  on  the  basis  of  100  cents  on  the  dollar  to 
$4,062.61.  The  plaintiff  had  during  the  negotiations  pro- 
posed to  pay  $2,000  down  and  the  balance  in  about  a  month. 
It  was  agreed  that  if  he  paid  $4,000  at  once  the  $62.61 
would  be  thrown  off  and  the  plaintiff  accordingly  paid  the 
defendant  $4,000  as  the  full  consideration  for  his  half  in- 
terest in  the  partnership  business.  Some  hours  after  the 
sale  was'  concluded  the  plaintiff  asked  for  Fome  writing  to 
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show  his  interest  in  the  business  and  thereupon  the  defen- 
ant  drew  up  a  memorandum  which  was  signed  by  Aitken, 
the  plaintiff  and  the  defendant.     It  was  as  follows : — 

"Aitken  &  Pulton, 
Men's  Furnishers, 

Xamavo  Av.  &  Boyle  St., 

Edmonton,  March  9th,  1912. 
This   agreement  made   in   triplicate,   dated   March   9th, 
1912,  between  J,  E.  B.  DeWynter,  Purchaser,  J.  H.  Pulton, 
Vendor,  and  A.  E.  Aitken,  as  party  remaining  in  the  busi- 
ness. 

The  purchaser  agrees  to  buy  and  the  vendor  agrees  to 
sell  half  interest  in  the  Men's  Pumishing  Business  con- 
ducted at  427  Namayo  Ave.,  known  as  Aitken  &  Pulton. 
The  Vendor  agrees  to  relinquish  half  interest  in  all  stock, 
fixtures,  book  accounts,  leases,  good  will  and  any  assets  and 
liabilities  belonging  to  said  Aitken  &  Pulton.  The  Pur- 
chaser agrees  to  assume  half  interest  in  all  stock,  fixtures, 
book  accounts,  leases,  good  will  and  any  assets  and  liabili- 
ties belonging  to  the  said  Aitken  A;  Pulton. 

The  consideration  of  this  agreement  to  be  Pour  Thous- 
and Dollars  to  be  covered  by  sight  draft  on  Toronto. 

It  is  further  agreed  that  the  force  of  this  agreement 
shall  commence  March  1st,  1912. 

It  is  further  agreed  between  J.  E.  B.  DyWynter,  J.  H. 
Pulton  and  A.  E.  Aitken  that  we  are  each  and  every  one 
content  with  the  terms  and  stipulations  set  forth  in  this 
agreement. 

A.  E,  Aitken. 
J.  H.  Pulton. 
J.  E.  B.  DeWynter." 

The  plaintiflF,  although  no  doubt  he  might  have  done 
so,  did  not  make  any  examination  of  the  books,  invoices  or 
accounts  on  which  the  statement  was  based  but  relied  upon 
its  being  correct.  The  plaintiff  brings  this  action  alleging 
first  a  verbal  agreement  into  which  he  entered  on  the  basis 
of  the  truth  of  the  statement  of  assets  and  liabilities  fur- 
nished to  him  by  the  defendant  whereby  he  agreed  to  pay 
at  the  rate  of  100  cents  on  the  dollar  of  the  net  assets  and  al- 
leging as  a  second  alternative  the  written  agreement  to  buy 
at  $4,000  into  which  he  was  induced  to  enter  by  the  fraudu- 
lent misrepresentations  of  the  defendant:  and  he  claims 
damages  and  alternatively  an  account. 
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He  sets  out  the  particulars  in  which  he  alleges  the  state- 
ment was  incorrect.     They  may  be  summarized  as  follows: 

Over  valuation  of  fixtures   . . .' $106  25 

Over  valuation  of  stock   146  00 

Liabilities  of  the  firm  omitted   439  57 

Accounts  stated  to  have  been  owing  to  the  firm 

but  found  not  to  be  owing   380  82 

Bad  accounts 126  35 

$1,199  09 

Of  which  plaintiff  claims  half  $599  50 

The  learned  judge  based  his  judgment  upon  the  ground 
that  the  agreement  between  the  plaintiff  and  the  defendant 
had  been  reduced  to  writing  and  that  he  could  not  go  be- 
hind that.  He  expresses  no  view  upon  the  credibility  of 
the  witnesses  though  one  may  perhaps  surmise  that  he  took 
an  unfavorable  view  of  the  defendant's  evidence  from  the 
fact  of  his  depriving  him  of  costs. 

The  defendant's  story  is  that  the  sale  was  made  for 
$4,000  as  a  lump  sum;  that  it  was  not  made  even  upon  the 
basis  of  the  statement  of  assets  and  liabilities.  I  have  no 
hesitation  in  believing  the  plaintiff's  account  of  the  trans- 
action. His  evidence  is  clear  and  distinct.  It  is  corrobor- 
ated bv  Aitken  and  by  one  Bovd.  It  accords  with  all  the 
probabilities.'  The  defendant's  evidence,  to  my  mind,  is  op- 
posed to  the  probabilities. 

I  am  quite  satisfied  of  the  substantial  correctness  of  the 
plaintiff's  story. 

I  think  the  evidence  establishes  a  warranty  on  the  de- 
fendant's part,  (1)  that  the  accounts  payable  by  the  firm 
were  as  set  down  in  the  statement  furnished  bv  him  to  the 
plaintiff;  (2)  that  the  accounts  receivable  by  the  firm  were  ' 
also  as  therein  set  down;  and  that  to  the  extent  that  the 
plaintiff  can  shew  that  the  former  item  is  less  and  the  latter 
item  greater  than  is  set  down  in  the  statement  he  is  entitled 
to  damages  as  on  a  breach  of  warranty.  As  no  evidence 
was  taken  on  the  quantum  of  these  amounts  there  must  be 
a  reference. 

As  to  the  "  over- valuation,"  as  the  statement  of  claim 
puts  it.  of  the  fixtures  I  think  the  plaintiff  has  not  ?hewn 
that  he  is  entitled  to  anvthincr  or  to  a  reference. 
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The  evidence  does  go  to  the  extent  of  saydng  that  the  price 
was  to  be  100  cents  on  the  dollar  for  the  fixtures  as  well  as 
the  stock  in  trade  but  I  doubt  very  much  whether  this  was 
the  intention  of  either  party.  The  plaintiff  as  I  have  said 
puts  it  as  ^' over-valuation ''  in  his  statement  of  claim  and 
one  of  the  items  of  particulars  is  "  cost  of  repainting  signs/* 
This  suggests  estimated  value,  not  cost  price,  at  all  events 
as  to  smaller  articles  and  those  subject  to  depreciation  from 
wear  and  tear.  The  item  of  stock  in  trade  is  nearly  $10,000, 
that  of  fixtures  less  than  $2,000.  The  possible  distinction 
in  the  method  of  making  up  to  the  two  items — ^the  one  from 
the  actual  invoices;  the  other  probably  bv  estimate  or  at 
best  from  miscellaneous  accounts  for  material  supplied  and 
work  done  at  different  times  was  not  adverted  to  during  the 
examination  xri.  witnesses.  Items  totalling  the  (Compara- 
tively small  sum  of  $106.25  might  well  have  been  the  re- 
sults of  mere  mistakes  in  calculation  in  ascertaining  the 
large  itenf  of  $1,935.10. 

The  Sales  of  Goods  Ordinance  (CO.  1898  ch.  39,  sec.  2, 
sub-sec.  1  (o)  )  defines  a  warranty  as  follows: 

"Warranty  means  an  agreement  with  reference  to  goods 
which  are  the  subject  of  a  contract  of  sale,  but  collateral  to 
main  purpose  of  such  contract,  the  breach  of  which  gives 
rise  to  a  claim  for  damages,  but  not  to  a  right  to  reject  the 
goods  and  treat  the  contract  as  repudiated.** 

Whether  a  statement  made  in  relation  to  the  subject  mat- 
ter of  a  contract  of  sale  is  to  be  taken  to  be  a  condition 
(which  under  some  circumstances  sinks  to  the  status  of  a 
warranty)  or  a. warranty  or  a  mere  representation  is  a  ques- 
tion of  construction:  Behn  v.  Bumess  (1863),  3  B.  &  S. 
751,  said  in  Ker  &  Pearson-Gee's  Sale  of  Goods  Act,  p.  70, 
to  be  the  locus  classicus  on  the  subject. 

In  Bentsen  v.  Taylor  Sons  *  Co.,  [1893]  2  Q.  B.  280. 
it  is  said: 

"When  a  contract  is  entered  into  between  two  parties, 
every  representation  made  at  the  time  of  the  entering  into 
the  contract  may  or  may  not  be  intended  as  a  warranty,  or** 
(i.e.  equivalently)  "as  a  promise  that  the  representation  is 
true.  Where  the  representation  is  not  contained  in  the 
written  document  itself,  it  is  for  the  jury  to  say  whether 
the  real  representation  amounted  to  a  warranty.*' 

On  the  evidence,  T  think,  as  I  have  already  said,  that 
the .  representation  made  by  the  defendant  was,  to  the  ex- 
tent I  have  indicated,  a  warranty,  that  is,  a  promise  that 
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the  representation  was  true  and  affords  a  ground  for  an 
action  for  damages  independently  of  the  question  whether 
the  representation  was  fraudulently  or  carelessly  or  inno- 
cently made. 

In  this  view  the  question  of  the  contract  having  been 
reduced  to  writing  is  of  no  consequence.  A  warranty  is  a 
collateral)  agreement  to  the  main  agreement  and  there  is  no 
rule  which  excludes  it  from  being  given  in  evidence. 

In  my  opinion  the  appeal  should  be  allowed  with  costs 
and  judgment  should  be  directed  to  be  entered  in  the  court 
below  for  the  plaintiff  for  the  amount  which  shall  be  ascer- 
tained on  the  reference  together  with  his  costs  of  the  trial 
and  of  the  reference  unless  a  judge  of  that  court  should 
otherwise  order  with  regard  to  the  costs  of  the  reference. 

Appeal  allowed. 


ALBEBTA. 

February  16th,  1915. 

suprkme  court — appellate  division. 

MAGRATH  v.  COOK. 

Promissory     Note  : —  Endorsement  —  Company  —  Officer 

Endorsing  Wiiho7it  Authority, 

m 

A  note  was  endorsed  "8.  S.*  Franklin.  Ltd.,  per  R.  C.  Sheedy." 
Sheedy  had  power  to  endorse  notes  in  the  ordinary  way  for  the 
company.  The  note  in  question  was  endorsed  by  Sheedy,  for  the  per- 
sonal indebtedness  of  S.  S.  Franklin,  and  the  company  received  no 
consideration  therefor: — 

Held,  that  no  inference  could  be  drawn  from  the  fact  that 
Sheedy  faiid  power  to  endorse  in  the  ordinal^  way,  that  he  also  had 
power  to  endorse  for  the  purpose  for  which  he  did  endorse. 

An  appeal  from  the  judgment  of  His  Honor  Judge 
Crawford  dismissing!  the  plaintiffs  action. 

The  appeal  was  heard  by  Harvey,  C.J.,  Stuart,  and 
Beck,  JJ. 

H.  H.  Parlee,  K.C.,  for  plaintiff,  appellant. 
C.  H.  Grant,  for  defendant,  respondent. 
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The  judgment  of  the  court  was  delivered  by 
Harvey,  C.J. : — This  case  differs  very  little  from  that  of 
Standard  Bank  v.  McCuUough  (reported  in  this  issue)  in 
which  I  have  dealt  with  the  law.  The  plaintiffs  claim  to  be 
holders  in  due  course  of  a  note  given  by  defendant  to  S.  S. 
Franklin,  Ltd.  This  is  denied  by  the  defence.  The  note 
is  endorsed  "  S.  S.  Franklin,  Ltd.,  per  R.  C.  Sheedy." 
Sheedy  was  a  witness  and  the  only  evidence  of  his  authority 
to  endorse  the  note  to  the  plaintiff  is  the  following  part  of 
his  evidence: 

"  Q.  You  are  the  secretary  and  treasurer  of  S.  S. 
Franklin?    A.  I  was. 

Q.  And  transacted  their  banking  business?     A.  Yes. 

Q.  And  had  power  to  sign  for  the  company?    A.  Yes." 

Owing  to  the  indefiniteness  in  time  and  indefiniteness 
as  to  the  signing,  I  feel  some  doubt  whether  this  evidence 
would  be  suflScient  to  answer,  prima  facie,  the  burden  of 
proof,  but  assuming  that  the  time  he  was  secretary  is  the 
time  when  he  endorsed  the  note  and  that  the  power  to  sign 
means  the  power  to  endorse  in  the  ordinary  way  and  that 
the  authority  may  be  proved  in  this  way  rather  than  by  the 
records  of  the  company,  no  inference  could  I  think  be 
made  of  any  power  to  endorse  and  transfer  a  note  of  the 
company  without  consideration  to  the  company  and  the  evi- 
dence in  this  case  establishes  that  the  note  was  delivered  to 
the  plaintiffs  for  a  personal  indebtedness  of  S.  S.  Franklin 
and  that  the  company  received  no  consideration  whatever. 
The  plaintiffs  have  therefore  failed  to  shew  that  the  en- 
dorsement was  made  with  authoritv  and  therefore  that  it 
was  the  endorsement  of  the  company. 

There  are  other  defences  raised  in  this  case  also  but  in 
view  of  the  conclusion  reached  on  this  objection  at  the  thres- 
hold it  is  unnecessary  to  consider  them. 

T  would  dismiss  the  appeal  with  costs. 

Appeal  du^missed. 
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ALBEBTA. 

Harvey^  C.J.  February  22nd,  1916. 

chambers. 

Re  CHKISTENSOX. 

Will — Constrtiction  —  Printed  Form  with  Blank  Spaces — 
Property  Devised  Not  Mentioned — Devisee  Named — De- 
visee  also  Executor — Court  Leans  Against  Intestacy — 
Executor  Taking  Whole  Beneficial  Interest — Wills  Act 
(1  Wm.  IV.,  ch.  40) — Married  Women's  Relief  Act  {ch. 
18  of  1910,  2nd  Sess,), 

A  will  contained  the  following  clauses:  First,  I  give  and  direct 
that  my  executors  hereinafter  named  i>ay  all  my  just  debts  and  funeral 
expenses  as  soon  after  my  decease  as  conveniently  may  be ;  second, 
after  the  payment  of  such  funeral  expenses  and  debts  I  give,  devise 
and  bequeath  to  Jens  Buhl  of  Lindsay  Platte   Co., 

Nebraska;  lastly,  I  make,  constitute  and  appoint  Jens  Buhl  of  Lind- 
say Platte  Co.,  Neb.,  to  be  executor  of  this  my  last  Will  and  Testa- 
ment, hereby  revoking  all  former  wills  by  me  made.    The  will  was  on 
a  printed  form,  the  blank  spaces  thereon  being  filled  in  by  a  non-pro- 
fessional person  with  the  above  italicized  words : — 

Held,  that  the  words  *'  after  payment  of  such  funeral  expenses 
and  debts  "  formed  an  elliptical  expression  leaving  something  under- 
stood ;  that  the  words  *'  what  is  left  of  my  property  "  being  clearly 
omitted,  must  be  read  into  the  will  after  the  word  *'  bequeath  ",  there 
being  a  presumption  that  a 'testator  intends  to  dispose  of  his  entire 
estate  and  not  to  die  intestate  as  to  the  whole  or  any  part  thereof. 

Perkins  V.  Fladgate  (1872),  L.  R.  14  Eq.  54,  41  L.  J.  Ch.  681, 
referred  to. 

Held,  debutante,  that  the  executor  took  the  whole  beneficial 
estate  under  the  Wills  rAct  (1  Wm.  IV.  ch.  40),  since  that  intention 
was  clear  from  the  terms  of  the  will ;  that  the  said  principle  applied 
to  real  as  well  as  to  personal  property  owing  to  the  fact  that  real 
property  now  goes  to  the  executor  and  is  to  be  disposed  of  by  him  as 
personalty. 

An  application  by  the  widow  of  the  deceased  for  the  con- 
struction of  a  will  and  for  relief  under  the  Married  Women's 
Relief  Act  (ch.  18  of  1910,  2nd  Sess.). 

J.  F.  Lymburn,  for  widow. 

W.  J.  A.  Mustard,  for  executor. 

Harvey,  C.J. : — The  will  of  the  deceased  is  on  a  blank 
printed  form  and  the  blanks  appear  to  be  filled  in  by  some 
one  who  was  not  a  professional  man. 

The  printed  part  relating  to  the  disposition  of  the  pro- 
pert}*  is  as  follows: — 
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**  First,  I  give  and  direct  that  my  execut  hereinafter 

named'    pay  all  my  just  debts  and  funeral  expenses  as  soon 
after  my  decease  as  conveniently  may  be. 

''  Second,  after  the  payment  of  such  funeral  expenses  and 
debts,  I  give,  devise  and  bequeath" 

Then  follows  a  considerable  blank  space,  followed  by  the 
clause  for  appointment  of  executor. 

*'  Lastly,  I  make,  constitute  and  appoint  ' 
to  be  execut         of  tiiis  my  last  Will  and  Testament,  hereby 
revoking  all  former  wills  by  me  made.'* 

The  first  clause  is  filled  in  to  read  "  executors.'*  The 
second  clause  has  the  following  words  written  at  the  end 
"  to  Jens  Buhl  of  Lindsay  Platte  Co.,  Nebraska."  L\nd  the 
blanks  in  the  last  clause  are  filled  in  "  Jens  Buhl  of  Lindsaj 
Platte  Vo.,  Neb."  and  "  tor/'  One  witness  is  described  as  of 
Lindsav  and  the  other  as  of  Omaha,  Nebraska.  The  will  is 
dated  20th  April,  1914,  and  the  testator  is  described  as  of 
Edmonton,  Alberta.  The  testator  left  a  widow,  but  no  chil- 
dren. •  The  widow  now  asks  for  a  declaration  that  there  is  an 
intestacy  under  the  will  in  which  event  she  would  be  entitled 
to  the  whole  estate,  after  payment  of  debts.  I  have  no  evi- 
dence before  me  as  to  the  extent  of  the  debts,  but  it  is  ad- 
mitted bv  counsel  that  the  whole  estate  consists  of  a  half 
interest  in  a  lot  in  Edmonton,  worth  a  few  hundreds  of 
dollars,  and  the  rights  under  a  homestead  entrj'  made  by 
the  testator  during  his  lifetime. 

In  Jarman  on  Wills,  ch.  XII.,  it  is  stated  that,  "  In  the 
construction  of  wills,  the  most  unbounded  indulgence  has 
been  shewn  to  the  ignorance,  unskilfulness  and  negligence  of 
testators,"  and  that  "In  modern  times,  instances  of  testa- 
mentar}'  gifts  being  rendered  void  for  uncertainty  are  of  less 
frequent  occurrence  than  formerly." 

In  40  Cyc.  1409,  it  is  stated  that,  "  The  presumption  is 
that  a  testator  intended  to  dispose  of  his  entire  estate  and 
not  to  die  intestate  as  to  the  whole  or  any  part  thereof." 

Now  the  terms  of  the  will  leave  no  room  to  doubt  that 
the  testator  had  no  intention  of  leaving  anything  to  his  wife 
and,  therefore,  if  there  is  an  intestacy,  efiEect  will  not  be  given 
to  any  expressed  intention.  It  is  also  clear  that  he  did  not 
intend  to  give  something  to  the  person  whom  he  names  as 
his  executor.  The  extent  of  such  gift,  however,  is  not  made 
clear  in  language  ordinarily  used.  We  might  add  after  the 
disposing  clause  "  my  homestead  rights  "  or  "  my  interest  in 
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the  Edmonton  lot  '^  or  '*  one  hundred  dollars/'  and  then  we 
would  have  a  Bentence  of  connnon^  language  with  a  definite 
meaning,  any  one  of  which  dispositions,  however,  would 
leave  an  intestacy  in  part  and  for  no  one  of  which  is  there 
the  slightest  support  in  the  will.  We  might  also  add  the 
words  "all  my  property/'  which  would  leave  no  intestacy, 
but  for  which  I  see  almost  as  little  warrant. 

However,  taking  the  language  as  it  is,  it  appears  to  me 
that  the  words  "  after  payment  of  such  funeral  ezpensee  and 
debts"  form  an  elliptical  expression^  leaving  something 
understood.  If  anything  such  as  I  have  suggested  were  added 
the  words  lo  be  understood  appear  to  me  to  be  some  such 
words  as  these,  "  out  of  what  is  left  of  my  property/'  and 
there  being  no  such  words  at  the  end,  the  words  to  be  under- 
stood perhaps  should  be  "  what  is  left  of  my  property,"  and 
we  would  have  the  clause  reading  "  What  is  left  of  my  pro- 
perty, after  the  payment  of  such  funeral  expenses  and  debts, 
I  give,  devise  and  bequeath  to  Jens  Buhl/'  which  would  be 
a  complete  disposal  of  everything.  This  is  perhaps  not  really 
filling  in  any  words,  but  merely  reading  words  which  are 
clearly  omitted  and  must  be  understood  on  the  presumption, 
which  appears  justified,  that  the  testator  intended  something. 
Something  of  this  sort  appears  to  have  been  the  view  of 
Bacon,  V.C.,  in  Perkins  v.  Pladgate  (1872),  L.  R.  14  Eq.  54, 
41  L.  J.  Ch.  681,  where  he  held  that  the  words  "  after  these 
legacies  are  paid,  I  leave  to  my  sister  Mary  Perkins  without 
any  power  or  control  whatever,  of  her  husband  John  Per- 
kins/' disposed  of  the  residue,  being  of  opinion  that  the 
testator  intended  to  dispose  of  all  his  property,  in  other 
words,  presuming  against  InteBtacy. 

Perhaps  it  would  be  sufiScient  to  decide  the  ease  on  this 
reasoning,  but  there  is  another  aspect  which  appears  to  lead 
to  the  same  conclusion. 

Prior  to  the  Wills  Act  of  1830  (1  Wm.  IV.,  ch.  40),  the 
executor  took  beneficially  any  undisposed  of  property,  but 
by  that  Act,  it  was  provided  that  thereafter  he  should  not  do 
so,  unless  it  appeared  by  the  terms  of  the  will  that  he  was  to 
take  it  beneficially.  Though  at  that  time  the  executor  only 
took  the  personalty,  now  that  real  property  goes  to  him  and 
is  disposed  of  as  personalty,  I  think  the  principle  may  be 
treated  a^  general.  In  the  present  case,  it  is  clear  that  the 
testator  intended  to  benefit  the  executor  and  thou<rh  it  may 
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be  argued  that  he  has  not  shewn  his  intention  to  benefit  him 
as  to  all  the  property^  still  there  appears  to  me  much  force 
in  the  view  that  the  intention  is  clear  enough  to  prevent  the 
operation  of  the  statute.  Considering  all  the  grounds  I  have 
mentioned,  I  have  come  to  the  conclusion,  though  not  without 
some  feeling  of  doubt,  that  the  proper  construction  of  the 
will  is  one  which  declares  that  Jens  Buhl,  the  executor 
therein  named,  takes  the  whole  beneficial  estate. 

I  have  less  feeling  of  doubt  that  this  contruction  gives 
effect  to  the  real  intention  of  the  testator  than  I  have  as 
regards  his  expressed  intention  by  reason  of  the  facts  which 
I  have  now  to  consider. 

By  this  construction,  the  widow  is  deprived  of  all  benefit 
under  the  will  and  she  now  applies  for  relief  under  "The 
Married  Women's  Belief  Act*'  (ch.  18  of  1910,  2nd  Sess.). 
By  this  Act,  if  the  widow  takes  less  under  the  will  than  she 
would  take  in  the  event  of  intestacy,  the  court  may  make 
her  such  allowance  out  of  the  estate  as  may  be  just  and 
equitable  and  to  that  extent  set  aside  the  testator's  disposi- 
tion. 

Sec.  10,  however,  provides  that  "Any  answer  or  defence 
that  would  have  been  available  to  the  husband  of  the 
applicant  in  a  suit  for  alimony  shall  equally  be  available  to 
his  executors  or  administrators  in  any  application  made 
under  this  Act." 

It  is  contended  that  this  means  that  what  would  be  a 
complete  defence  to  an  action  for  alimony  will  be  a  complete 
defence  to  an  application  such  as  this. 

In  her  affidavits  in  support  of  this  application,  the  widow 
states  that  she  is  33  years  old  and  has  two  sons  of  10  and  12 
years  of  age,  the  offspring  of  a  former  marriage,  that  she  has 
no  property  for  the  support  of  herself  and  her  sons,  except 
a  half  interest  in  an  Edmonton  lot  transferred  to  her  by  de- 
ceased and  her  dower  rights  in  some  property  in  the  United 
States,  that  she  married  her  husband  in  June,  1910,  in  Mon- 
tana, and  came  with  him  to  Alberta  in  August  following, 
where  she  remained  in  Edmonton  and  he  went  on  to  a 
homestead.  She  says  that  at  the  time  of  the  marriage  he 
owned  a  ranch  in  Montana  and  some  cattle,  and  that  she 
had  some  cash  and  chattels  and  that  she  advanced  him  cer- 
tain sums  which  he  never  repaid. 

I  am  of  opinion  that  I  need  not  consider  these  claims  for 
moneys  advanced,  for  if  they  were  not  gifts,  she  can  make 
her  claim  for  the  return  against  the  estate. 
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In  June^  1911^  she  brought  action  for  alimony  against 
the  deceased.  This  action  was  settled  by  an  agreement 
between  the  parties  made  on  the  18th  October,  1912,  by  which 
the  defendant  gave  the  plaintiff  in  settlement  of  her  claim  a 
one-half  interest  in  the  Edmonton  lot,  to  which  reference  has 
been  made,  which  lot  apparently  was  practically  all  the  pro- 
perty he  had. 

By  the  agreement,  the  widow,  the  then  plaintiff,  "ex- 
pressly covenants  and  agrees  that  she  will  not  at  any  time 
hereafter  make  any  claim  whatsoever  against  the  party  of 
the  second  (  ?  first)  part  for  alimony  or  support  and  by  these 
presents  hereby  releases  the  party  of  the  first  part  from  all 
claims  or  rights  against  the  real  or  personal  property  of  the 
party  of  the  first  part,  which  she  may  have  or  may  hereafter 
acquire  by  reason  of  being  the  lawful  wife  of  the  party  of  the 
first  part.*'  It  is  admitted  by  counsel  that  after  the  mar- 
riage, the  ranch  in  Montana  was  sold  by  deceased  without 
the  knowledge  of  his  wife,  but  whether  before  or  after  the 
agreement  does  not  appear.  It  is  in  respect  of  that  that  the 
widow  has  an  action  now  pending  in  the  Montana  Courts 
claiming  dower  rights.  It  seems  probable  the  properly  was 
sold  before  the  agreement  and  the  proceeds  put  in  the  lot  in 
Edmonton,  since  that  was  all  the  property  of  the  deceased 
at  the  time  of  his  death,  for  which  he  had  expended  money. 
If  the  widow  succeeds  in  establishing  her  right  to  dower,  she 
will  have  a  life  interest  in  a  one-third  share  in  that  property, 
of  which,  if  the  proceeds  were  all  used  in  purchasing  the 
Edmonton  lot,  she  has  already  had  a  half  interest  absolutely. 
Prior  to  ch.  13  of  1901,  by  which  the  wife  takes  all  of  the 
property  of  a  deceased  husband  who  dies  intestate,  leaving 
no  children,  she  took  only  a  one-half  interest. 

It  may  be  assumed  that  the  reason  for  the  change  of  the 
law  in  this  respect  was  due  to  the  fact  that  in  this  new 
country,  the  wife  frequently,  if  not  generally,  does  as  much 
towards  acquiring  the  property  as  the  husband  and  that  if 
he  had  made  a  will,  he  would  probably  have  left  it  all  to  her 
when  he  had  no  children. 

Both  of  these  reasons  are  absent  here.  The  wife,  if  she 
lived  with  her  husband  at  all,  did  so  only  for  a  few  months, 
and  probably  furnished  little,  if  any,  assistance  towards  ac- 
quiring the  property  he  left.  He  did  make  his  will  and  did 
not  leave  her  anything.  He  had  already  provided  for  her  in 
a   manner  which  was   apparently   satisfactory   to   both    and 
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which  gave  her  what  under  the  former  law  would  have  been 
as  much  as  she  would  have  taken  at  death  in  intestacj,  which 
if  he  were  near  her  own  age^  might  reasonably  have  been  ex- 
pected not  to  occur  for  many  yiears. 

Without  deciding  definitely  whether  the  agreement  is 
binding,  or,  if  so,  would  be  an  absolute  bar  to  tiie  present 
application^  I  am  of  opinion  that  the  applicant  has  not  made 
out  a  case  such  as  would  justify  me,  in  the  interests  of 
justice  and  equity,  in  interfering  with  the  testator^s  disposi- 
tion of  his  estate. 

The  costs  of  the  application  for  construction  of  the  will 
should,  I  think,  come  out  of  the  estate,  even  though  that  in- 
volves the  payment  by  the  successful  party.  I  see  no  reason, 
however,  why  the  other  application  should  not  be  paid  by  the 
unsuccessful  party  and  as  they  were  both  treated  practically 
as  one,  I  will  dispose  of  both,  without  costs. 


AIBESTA. 

February  16th,  191."). 
supreme  court — ^appellate  division. 

STAITDARD  BANK  v.  McOULLOUGH. 

Protn issonj  Note — Endorsement — Company — Officer  Endorfi- 

ing  Without  Authority. 

A  note  purporting  to  be  endorsed  by  a  company  does  not  con- 
stitute the  endorsee  a  holder  in  due  course  unless  the  person  signini; 
the  company's  name  has  actual  autjiority. 

Smith  V.  Johnson  (1858).  3  H.  &  N.  222,  distinguished. 

An  appeal  from  the  jud^nent  of  Ifis  Honour  Judge 
Crawford,  dismissing  tlie  plaintiflPs  action,  which  was 
brought*  on  a  promissory  note  made  by  defendant  in  favour 
of  Canadian  Mercantile  Co.  Ltd.,  of  w^ich  the  plaintifT 
claimed  to  be  holder  in  due  course. 

The  appeal  was  heard  by  Harvey,  C.J.,  Scott  and 
Stuart.  JJ. 

(t.  B.  Henwood,  for  plaintiff,  appellant. 
R.  Pratt,  for  defendant,  respondent. 
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The  judgment  of  the  court  was  delivered  by 
Hakvey,  C.J. : — It  is,  amongst  other  things,  denied  that 
the  plaintiff  is  a  holder  in  due  course^  and  that  the 
note  was  endorsed  to  plaintiff  by  Canadian  Mercantile 
Co.,  Ltd.  I  think  the  defendant  is  entitled  to  succeed  on 
this  ground^  and  it  is^  therefore,  unnecessary  to  consider  any 
other  defence.  The  defendant  having  denied  that  the  plain- 
tiff is  a  holder  in  due  course,  the  first  thing  the  plaintiff  is 
called  on  to  shew  is  that  it  is  the  holder  of  the  note.  If  it 
establishes  that,  then  by  sec.  58  of  the  Bills  of  Exchange  Act, 
it  will  be  deemed  to  be  a  holder  in  due  course,  unless  coming 
within  the  exception  specified)  by  the  section.  "  Holder "  is 
defined  by  sec.  2  of  that  Act  as  meaning  "  the  payee  or  en- 
dorsee of  a  bill  or  note  or  the  bearer  thereof,"  and  "  Bearer  " 
is  defined  by  the  same  section  as  ^^the  person  in  possession 
of  a  bill  or  note  which  is  payable  to  bearer."  By  sec.  21  (3), 
a  bill  is  payable  to  bearer  which  is  expressed  to  be  so  payable 
or  on  which  the  only  or  last  endorsement  is  an  endorsement 
in  blank.  The  note  in  question  is  payable  to  '^  Canadian 
Mercantile  Co.,  Ltd.,  or  order."  Consequently,  for  the  plain- 
tiff to  become  the  holder,  there  must  be  an  endorsement  by 
the  company.  On  the  back  of  the  note  appears  the  words 
"  Pay  to  the  order  of  the  Standard  Bank  of  Canada,"  placed 
on  with  a  stamp,  followed  by  the  written  words  "  Can.  Mer- 
cantile Co.,  Ltd."  There  is  no  evidence  to  shew  who  actually 
wrote  those  words  other  than  that  of  experts  that  they  be- 
lieve it  is  in  the  handwriting  of  W.  D.  Stewart,  who  was  the 
secretary  of  the  company. 

Sec.  51  provides  that  a  signature  by  procuration  gives 
notice  of  the  limited  authority  of  the  agent  and  that  the 
principal  is  bound  only  if  the  agent  has  actual  authority  to 
sign.     A  company  can,  of  course,  only  sign  by  procuration. 

The  company  was  one  incorporated  under  our  Companies 
Ordinance,  which  provides  by  sec.  96  that  notes,  etc.,  may 
be  made  and  endorsed  in  the  name  or  on  behalf  of  the  com- 
pany by  any  person  acting  under  the  authority  of  the  com- 
pany. 

The  only  evidence  there  is  as  to  who  had  authority  to 
makd  or  endorse  notes  or  bills  for  this  company  is  a  resolu- 
tion of  the  company  which  was  filed  with  the  plaintiff  prior 
to  this  transaction  authorizing  the  president  and  secretary 
to  sign  cheques.  In  addition  to  that,  this  note  was  given  to 
the  plaintiff  by  the  secretary  as  collateral  security  for  a  note 
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of  the  company  which  was  signed  in  fhe  name  of  the  company 

by  both  the  president  and  secietaiy.    There  is  thus  no  cti-  i 

dence  that  the  secretary  had  authority  to  endorse,  even  if  we  I 

assume  that  it  is  proved  that  the  endorsement  is  that  of  the  ' 

secretary,  but  there  are  circumstances  from  which  it  might  \ 
be  inferred  that  he  had  no  such  authority. 

It  was  contended  by  counsel^  however,  that,  though  the 
company  might  not  be  bound  by  the  endorsement,  yet  it 
migth  be  sufficient  to  pass  the  title  to  the  plaintiff,^  and  he 
cited  in  support  of  that  the  case  of  Smith  v.  Johnson  (1858), 
3  H.  ft  N.  222.  In  that  case,  ttie  endorsement  was  made  by 
persons  who  had  no  authority  and  one  of  the  judges  did  say 
that  while  the  endorsement  was  nol;  such  as  to  make  the  com- 
pany liable,  it  was  sufficient  to  transfer  the  title.  The  diffi- 
culty in  that  casg,  however,  was  one  of  pleading.  The  plain- 
tiff had  alleged  the  endorsement  of  the  company.  No  such 
endorsement  was  necessary  to  transfer  the  title,  because  the 
bill  had  already  been  endorsed  in  blank  and  was,  therefore, 
payable  to  bearer.  Consideration  was  given  to  the  company 
and  the  note  was  delivered  to  the  plaintiffs  by  an  officer  of 
the  company,  the  endorsement  being  by  the  chairman  and 
deputy  chairman. 

The  real  question  was  whether  there  had  been  a  delivery, 
though  the  plea  had  alleged  an  endorsement. 

It  appears  to  me  tiiat  sec.  51  really  means  that  an  en- 
dorsement purporting  to  be  made  by  an  agent  shall  only  be 
effective  if  made  by  an  authorized  agent. 

It  is  stated  in  Palmer^s  Company  Law  (9th  ed.,  p.  44) 
that  "if  the  articles  provide  that  a  bill  of  exchange  to  be 
effective  must  be  signed  by  two  directors,  an  outsider  or  any- 
one dealing  with  the  company  must  see  that  it  is  so  signed, 
otherwise  he  cannot  claim  under  it.'^ 

The  evidence  in  this  case  quite  fails  to  establish  that  the 
endorsement  on  this  note  is  that  of  thej  company,  and  thus 
fails  to  shew  that  the  plaintiff  is  the  holder. 

The  appeal  should,  therefore,  be  dismissed,  with  costs. 

Appeal  dismissed. 
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BSITISH  C0L1THBIA. 

Fbbbuaby  25th,  1915. 

OOUBT  OF  APPEAL. 

OLYMPIC    STONE   CONSTRUCTION   CO.   LTD.   v. 

MOMSEN  ft  ROWE,  bt  al. 

Sale  of  Goods— Tug— "  Barter  "  or  "  Sale  "—Unregi^ered 
Boai — Hoiv  Property  in  Transferred. 

Where  the  purchase  price  of  goods  consists  of  cash  and  other 
goods  the  transaction  is  a  sale  and  not  a  harier  (Ibvino,  J.A.,  disaent- 
iBg). 

An  unregistered  host  may  be  validly  transferred  without  a  writ- 
ten document  ^ 

Per  IRVIITO,  J.A. : — ^A  general  manager  of  a  company  who  harierg 
certain  property  of  the  company  when  authorised  by  resolution  only 
to  »eU  may  thereby  by  virtue  of  the  powers  of  the  company  bind  it 
quite  apart  from  the  written  authority. 

.  An  appeal  from  the  judgment  of  Gregory,  J.,  in  favour 
of  defendants  in  an  action  claiming  the  return  of  a  tug  pur- 
chased from  the  plaintiffs  by  defendants^  Broley  and  Martin^ 
and  damages  from  defendants^  Momsen  &  Rowe,  for  selling 
the  boat  without  authority. 

The  appeal  was  heard  by  Irving,  Martin,  Galliher 
and  McPhilups,  JJ.A. 

T.  S.  Tait,  for  plaintiffs,  appellants. 

Bodwell,  K.C.,  for  Broley  and  Martin,  respondents. 

E.  A.  Lucas,  for  Momsen  and  Rowe,  respondents. 

Irving,  J.A. : — Plaintifb  (an  incorporated  company) 
were  the  owners  of  the  tug  boat  "Rip  Bap.'* 

Momsen  &  Bowe  were  ship  and  yacht  brokers,  dealing  in 
boats,  and  had  a  lien  on  the  "  Bip  Bap  '*  and  her  engine  to 
secure  the  payment  of  two  notes  for  $1,625. 

When  on  the  10th  November,  1913,  the  first  of  the  two 
notes  became  due,  Momsen  &  Bowe  sent  an  agent  (Maxon) 
to  interview  the  plaintiff  company,  and  at  or  after  the  inter- 
view, Maxon  said  that  he  thought  the  boat  would  suit  Messrs. 
Broley  &  Martin,  who  were  carrying  on  business  on  the 
Eraser  Biver,  and  the  following  resolution  was  then  passed : 
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'*  It  was  moved  and  seconded  that  Mr.  Bowman  be  em- 
]X)wered  to  make>  sign  and  transfer  the  company's  interest 
and  title  to  any  parties  who  may  hereafter  purchase  the  com- 
pany's boat.  All  copies  of  papers  in  connection  therewitii 
to  be  forwarded  to  the  company's  ofiBce  at  Victoria  and  any 
monies  received  by  Mr.  Bowman  to  be  paid  into  the  com- 
])any's  account  at  the  Bank  of  Toronto,  Victoria,  and  also 
that  this  motion  in  no  way  permits  Mr.  Bowman  to  enter 
into  any  agreements  that  may  endanger  the  company's  in- 
terests, except  and  for  the  sole  purpose  of  effecting  the  sale 
of  the  boat.     Carried/' 

Notice  of  this  resolution  was  furnished  to  the  defendants 
Momsen  &  Kowe  by  handing  a  copy  to  Maxon. 

Bowman  and  Maxon  took  the  ^^  Rip  Rap  "  from  Victoria, 
where  she  was  lying,  to  the  Eraser  River  and  shewed  her  to 
the  other  defendants,  Broley  ft  Martin.  Broley  &  Martin 
were  willing  to  buy  her^  but  they  had  not  sufficient  cash;  a 
three*handed  deal  was  then  arranged,  by  which  Momsen  & 
Rowe  gave  possession  of  the  boat  to  Broley  ft  Martin  on 
the  terms  set  out  in  the  following  document: — 

''  New  Westminster,  B.C. 
''Deo.  2nd,  1913. 

"Received  from  Messrs.  Broley  ft  Martin  an  acqepted 
draft  for  $1,000  (one  thousand)  as  part  payment  on  gas  tug, 
powered  with  a  35-h.p.  Corliss  engine.  Sale  price  of  tug  to 
l)e  $3,009  (three  thousand  dollars)  clear  from  all  debts. 
Momsen  &  Rowe  agree  to  accept  for  balance  of  payment  of 
$2,000  (two  thousand  dollars)  certain  machinery  as  des- 
cribed, shewn  to,  and  passed  on  by  Mr.  Bowman,  of  the 
Olympic  Stone  Construction  Co.,  of  Victoria,  said  machinery 
to  contain  the  following  prices: — 

''One  hoisting  engine  ($1,500)  2  years  old,  used  only  3 
months ; 

"One  swing  gear  ($245),  2  years  old,  never  used; 

"  One  set  of  derrick  timbers,  framed,  and  derrick  irons 
complete  ($500),  3  months  old,  never  used; 
all  to  be  free  from  all  debts,  liens,  mortgages,  etc.,  and  all  of 
which  are  in  first-class  condition  and  located  at  Crane's  ship- 
yard. New  Westminster. 

"  In  the  event  of  Messrs.  Broley  &  Martin  wishing  to  ex- 
change their  35-h.p.  Corliss  engine  for  a  larger  one,  Messrs. 
Momsen  &  Rowe  agree  to  take  back  same  within  a  period  of 
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12  months  from  date^  provided  said  engine  is  in  perfect 
running  order,  and  allow  Messrs.  Broley  &  Martin  the  list 
pric^  of  said  engine^  less  10%  (ten)  to  be  applied  on  part 
of  purchase  price  on  a  larger  Corliss  engine,  when  purchased 
from  Momsen  &  Rowe. 

''  Momsen  &  Rowe, 

"per  0.  A.  Momsen. 
••  Broley  &  Martin, 
'•  Witness : 

"E.  Bice/' 

It  will  be*observed  that  Momsen  &  Bowe  did  not  forget 
tlieir  own  interests  in  this  contract  under  which  they  received 
the  whole  $1,000,  payable  in  cash. 

On  30th  April,  1914,  the  plaintiflfe  brought  this  action 
claiming  as  against  the  defendant,  Broley  &  Martin,  the 
return  of  the  "Bip  Bap,'*  and  as  against  the  defendants 
Momsen  &  Bowe  damages  for  selling  the  boat  without  auth- 
ority. 

Momsen  &  Bowe  counterclaimed  for  the  $1,625.  This 
counterclaim  was  dismissed  without  costs  and  without  pre- 
judice to  the  right  of  the  defendants,  Momsen  &  Bowe  (or 
the  bank  which  held  the  notes)  to  bring  a  fresh  action  in 
respect  of  the  $1,625. 

Judgment  was  given  in  the  original  action  against  the 
plaintiffs  and  from  that  judgment  this  appeal  is  taken. 

Bearing  in  mind  the  fact  that  the  defendants,  Momsen 
&  Rowe,  were  interested  in  the  boat,  and  that  they  held  two 
notes  made  by  the  plaintiffs  for  the  price  of  the  engine,  the 
terms  of  the  resolution,  in  my  opinion,  call  for  a  sale  for 
cash,  and  no  authority  was  given  to  Bowman  to  make  the 
barter,  which  was  carried  through  by  Momsen  &  Bowe.  The 
inquiry  addressed  by  Mr.  Martin  to  Bowman  as  to  his 
authority  shews  that  he  appreciated  the  applicability  of  the 
doctrine  of  caveat  emptor. 

The  difference  between  a  sale  and  a  barter  is  well  known 
and  need  not  be  enlarged  upon.  The  cases  cited  by  Mr. 
Bodwell  will  not  justify  us  in  calling  an  authority  to  an 
agent  to  sell  an  authority  to  barter.  The  legal  effect  of  a 
contract  of  sale  may  be  the  same  as  that  of  a  contract  of 
barter,  but  the  authority  for  one  is  not  an  authority  for  the 
other. 

The  plain  reading  of  the  authority  given  to  Bowman  was 
to  sell  for  cash. 
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The  implied  authority  of  a  factor  does  not  include  an 
authoriiy  to  barter:  Guerreire  v.  Peile  (1820),  3  B.  &  Aid. 
616;  nor  to  delegate  his  authority:  Cockram  v.  Islam  (1814), 
2  M,  &  S.  301 ;  Solly  v.  Bathbon§  .(1814),  2  M.  ft  S.  298. 

Apart  from  the  written  authority,  I  think  we  must  hold 
that  Bowman,  who  was  the  company's  general  manager,  had 
power  to  bind  the  company:  see  Doctor  v.  People's  Trust 
(1913).,  18  B.  C.  382;  and  clauses  H.  &  0.  &f  the  company's 
powers  and  the  power  of  delegation  in  sec.  91  of  Table  A., 
and,  therefore,  the  plaintiffs  are  not  entitled  to  recover. 

The  boat  being  unregistered  might  be  transferred  without 
a  document  in  writing.  The  cases  cited  by  Mr.  Bodwell 
establish  that  point. 

I  would  dismiss  the  appeal. 

Martin^  J.A.  : — As  to  the  point  of  this  transaction  being 
a  sale  or  a  barter,  t  am  of  the  opinion  that  on  the  facts  the 
learned  judge  below  was  justified  in  holding  it  to  be  the 
former.  Hands  v.  Burton  (1808),  9  East  349;  Saxty  v. 
Wilkin  (1843),  11  M.  &  W.  623;  25  Hals.  109,  par.  216. 
The  case  of  Guerreire  v.  Peile  (1820),  3  B.  &  Aid.  616,  is 
of  no  assistance  to  the  plaintiff  in  determining  this  question 
because  there  the  transaction  was  stated  in  the  written  note 
to  be  "considered  a  barter  transaction,"  therefore,  it  was 
not  open  to  the  parties  to  treat  it  otherwise. 

Then  as  to  there  being  a  necessity  for  a  written  transfer 
of  the  vessel.  It  is  admitted  that  she  was  not  registered  and 
it  is  not  proved  that  she  ought  to  have  been,  which  the  plain- 
tiff should  have  done  if  he  wished  to  bring  her  within  the 
act;  otherwise,  a  written  instrument  is  not  essential.  Ben- 
yon  V.  Cresswell  (1848),,  12  Q.  B.  900;  cf.  Erie,  J.  Of  this 
case,  it  is  said  in  MacLaohlan  on  Shipping  (1911),  p.  32, 
that  it  is 

"...  a  decision  which  clearly  implies  that  at  com- 
mon law  the  legal  property  in  a  ship  may  be  transferred 
without  a  bill  of  sale ;  and  there  is  no  reason  to  suppose  that 
the  provisions  of  the  Sale  o^  Goods  Act,  1893,  with  regard 
to  the  transfer  of  property  as  between  buyer  and  seller  do 
not  apply  to  ships,  except  in  cases  where  the  Merchant 
Shipping  Act  makes  a  bill  of  sale  necessary." 

And  cf.  Batthyany  v.  Bouch  (1881),  4  Asp.  380 ;  50  L.  J. 
Q.  B.  421,  as  to  the  Act  of  1854  not  applying  to  an  agree- 
ment to  transfer  a  registered  ship,  but  to  the  instrument 
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o{  transfer  itself^  and  that  such  an  agreement  may  be  en- 
forced by  an  order  for  specific  performance;  cf.  Act  of  1894, 
sees.  24,  et  seq. 

Applying  the  foregoing  conclusion  to  the  facts  found  by 
the  learned  trial  judge  (which  finding  is  supported  by  the 
evidence),  it  follows  that  the  appeal  should  be  dismissed. 

Galliher^  J.A. : — I  am,  with  some  regret,  I  may  say, 
forced  to  the  conclusion  that  this  appeal  must  be  dismissed. 

I  think,  upon  the  evidence  and  tiie  authoiities,  that  Bow- 
man had  power  to  make  the  deal,  which,  under  the  circum- 
stances, seems  to  me  not  to  have  been  in  the  best  interests 
of  the  company. 

MoPhillips,  J.A. : — ^This  is  an  appeal  from  the  judg- 
ment of  Mr.  Justice  Gregory  who,  in  my  opinion,  came  to 
the  right  conclusion. 

The  action  called  in  question  the  sale  of  an  unregistered 
tug  called  the  '^  Rip  Bap.''  A  sale  was  authorized  by  a  reso- 
lution of  the  board  of  directors  of  the  plaintiffs,  and  Mr. 
Bowman  the  managing  director  of  the  plainti£k,  was  auth- 
orized to  effect  the  sale  and  execute  the  necessary  transfer 
of  title  thereof. 

The  learned  trial  judge  has  expressly,  found  that  the  sale 
was  made  with  the  authority  of  the  managing  director,  and 
with  this  finding  I  cannot  find  any  good  reason  to  disagree. 

The  evidence  adduced  at  the  trial  to  establish  the  plain- 
tiffs' case  is  most  unsatisfactory  and  it  is  impossible  to  take 
any  other  view  upon  it  than  that  arrived  at  by  the  learned 
judge. 

It  was  very  strongly  argued  by  counsel  for  the  appellants 
that  the  present  case  was  one  which  should  have  been  deter- 
mined upon  the  principle  as  laid  down  in  Guerreire  v.  Peile 
,(1820),  3  B.  &  Aid.  616-618  (22  B.  B.  500),  that  is  that  the 
managing  director  had  no  authority  to  sell  or  authorize  a 
sale  save  for  money  and  that  the  transaction  was  one  of 
barter  and  that  therefore  no  property  passed. 

In  my  opinion  the  transaction  was  not  one  of  barter. 
What  is  barter?  In  Stroud's  Judicial  Dictionary,  2nd  ed., 
(1903),  vol.  1,  at  p.  168,  we  find  the  following:— 

"This  word  (barter)  is  used  by  us  for  the  exchange  of 
wares  for  wares  (Termes  de  la  Ley:  Cowel)." 

Chalmers'  Sale  of  Goods,  7th  ed.  (1910),  at  p.  5:— 
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'^Wbere  the  consideration  for  the  transfer  of  the  pro- 
perty in  goods  from  one  person  to  another  consists  of  other 
goods,  the  contract  is  not  a  contract  of  sale  but  is  a  contract 
of  exchange  or  barter  (BuUen  &  Leake  Prec.  of  Plead.  3rd 
ed.,  p.  151;  Harrison  v.  Luke  (1845),  14  M.  &  W.  139; 
French  Civil  Code  Art.  1702).  But  if  the  ccMisideration  for 
such  transfer  consists  partly  of  goods  and  partiy  of  money 
it  seems  that  the  contract  is  a  contract  of  sale  (Alridge  t. 
Johnson  (1857),  26  L.  J.  Q.  B.  296;  Sheldon  v.  Cox  (1824), 
where  the  goods  had  been  delivered  and  the  action  was 
brought  for  the  money  balance.  -.    .    .    )" 

Alridge  v.  Johnson,  supra,  was  a  case  where  32  bullocks 
valued  at  £6  apiece  were  to  be  exchanged  for  100  quarters  of 
barley  at  £2  per  quarter,  the  difference  to  be  paid  in  cash 
and  the  contract  was  treated  as  a  contract  of  sale. 

Then  in  South  Australian  Ins.  Co.  v.  Bendell  ,(1869), 
L.  R.  3  P.  C.  101,  the  question  as  to  what  constituted  a  sale 
as  compared  with  a  bailment  was  considered,  and  Sir  Joseph 
Napier  at  p.  108  said : — 

"  The  law  seems  to  be  concisely  and  accurately  stated  by 
Sir  William  Jones  in  the  passages  cited  by  Mr.  Mellish  from 
his  treatise  on  Bailments;  pp.  64  and  102  (3rd  ed.)  Wher- 
ever there  is  a  delivery  of  property  on  a  contract  for  an 
equivalent  in  money  or  some  other  valuable  commodity  and 
not  for  the  return  of  this  identical  subject-matter  in  its 
original  or  an  altered  form  this  is  a  transfer  of  property  for 
value — it  is  a  sale  and  not  a  bailment." 

And  at  p.  113  further  said: — 

"  It  comes  to  this  that  where  goods  are  delivered  upon  a 
contract  for  a  valuable  consideration  whether  in  money  or 
money's  worth  then  the  property  passes.*' 

In  the  present  case  the  transaction  was  clearly,  in  view 
of  what  has  been  declared  to  be  the  law,  a  sale — ^not  a  bar- 
ter— the  terms  of  the  sale  were  $1,000,  and  machinery  valued 
at  $3,000,  and  there  was  sufficient  acceptance  and  receipt  to 
oust  any  possible  contention  on  the  part  of  the  plaintiffs 
based  upon  the  Statute  of  Frauds — and  the  property  passed. 

In  my  opinion,  therefore,  the  learned  trial  judge  arrived 
at  the  right  conclusion  and  the  judgment  should  be  affirmed 
and  the  appeal  dismissed. 

Appeal  dismissed. 
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UNION  ASSURANCE  CO.  AND  SISTERS  OF  ST.  ANX 

V.  B.  C.  ELECTRIC  Ry.  CO. 

Fire  Insurance — Fire  Caused  by  Negligence  of  Third  Party 
—  Payment  of  Loss  by  Insurer  to  Insured  —  Equitahle 
Assignment  to  Insurer  of  Rights  of  Insured  Against 
Third  Party — Subrogation — Right  of  Assignee  to  Bring 
Action  in  Own  Name — Limitation  of  Actions — Consoli- 
dated Railway  Company's  Act  ,{1896,  ch,  55),  sees.  J^U,  00, 

Throagh  the  alleged  negligence  of  defendant  company  a  fire  wm 
caused  which  damaged  the  property  of  the  Sisters  of  St  Ann  who 
held  a  policy  of  insurance  thereon.  The  insurance  company  made 
good  the  loss  sustained  to  Uie  Sisters  who  assigned  to  the  former 
their  rights  against  defendant  company: — 

Heldt  that  the  insurance  company  apart  from  the  assipiment 
was  upon  payment  of  the  loss  subrogated  to  the  rights  of  the  insured 
against  the  defendant  company. 

Held^  that  the  assignment  was  equitable  since  notice  had  not 
been  given  to  defendant  company  in  accordance  with  tne  Laws  De- 
claratory Act  (*R.  S.  B.  G.  ch.  133,  sec.  2,  sub-sec.  25),  and  thalt 
therefore  the  assignee  must  sue  in  the  name  of  the  assignor. 

The  defendant  company  had  complied  with  the  request  of  the 
•Sisters  for  the  supply  of  electricity  under  sec.  44  of  the  Oonsoli- 
dated  RaUway  Company's  Act  (18960,  ch.  55,  declaring  that  "the 
company  shall  from  time  to  time  supply  electricity  to  any  premises 
lying  within  50  yards  of  any  main  supply  wire  or  cable  suitable  for 
that  purpose  on  being  required  by  the  owner  or  occupier  of  such 
premises."  The  said  damage  was  caused  by  the  defendant  company 
permitting  a  high  Toltage  wire  to  come  in  contact  with  a  low  Tdlt- 
age  wire  leading  into  the  premises  of  the  Sisters.  More  than  6 
months  after  the  date  of  the  ftre  the  Sisters  were  added  as  co-plaln- 
tiflfs:— 

Held,  that  the  compliance  of  defendant  company  with  the  re- 
quest oT  the  Sisters  for  a  supply  of  electricity  did  not  constitute  a 
contract:  that  the  action  was  one  for  "indemnity  for  damage  or 
injury  sustained  ...  by  reason  of  the  worlds  or  operation  of  the 
company"  under  sec.  60  of  the  Act  and  that,  by  virtue  of  the  said 
section,  the  Sisterp,  having  brought  their  action  more  than  six  months 
after  the  date  of  the  fire,  could  not  succeed. 

Crompion  v.  B.  C.  Electric  Ry.  Co,  (1910).  43  S.  C.  R.  1 :  Lylea 
V.   Souihend-on-Sea  Corporation,   [19051   2  K.  B.  1 :   followed. 

An  appeal  from  the  jud^rment  of  Gregory,  J.  (29  W. 
L.  R.  433)  in  favour  of  the  plaintiff  company  and  dismissin;): 
the  claim  of  the  plaintiffs,  Sisters  of  St.  Ann,  in  an  action 
for  damac^es  for  loss  occasioned  to  the  property  of  the  Si.«tor? 
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of  St.  Ann  by  fire  caused  by  the  alleged  negligence  of  defend- 
ant company.    Cross-appeal  by  Sisters  of  St.  Ann, 

The  appeal  was  heard  by  Macdonald,  C.J.A.,  iRviN'i, 
Martin  and  Oalliheb^  JJ.A.  ' 

H.  B.  BoberteoBy  for  defendants,  appellants. 
Crease,  K.C.,  for  plaintiffs,  respondents. 

Macdonald,  C. J.A. : — The  plaintiff  company  insured  the 
Sisters  of  St.  Ann  against  loss  by  fire.  The  defendant  was 
at  and  prior  to  the  time  of  the  fire  in  the  Sisters'  conyent 
out  of  which  the  plaintiffs'  claim  arises,  supplying  electric 
current  to  light  the  convent.  The  plaintiff  company  made 
good  te  the  Sisters  the  damage,  and  obtained  from  tiiem  in 
writing  an  assignment  of  their  rights  against  the  defendant, 
and  thereupon  this  action  was  commenced  in  the  plaintiff 
company's  own  name  within  six  months  from  the  date  of  the 
fire.  Subsequently,  but  more  than  six  months  after  the  date 
of  the  fire,  the  Sisters  of  St.  Ann  were  added  as  co-plaintiffs 
but  without  prejudice  to  the  defendants*  right  te  teke  ad- 
vantege  of  the  limitetion  clause  in  it43  special  Act.  The 
learned  judge  who  tried  the  action  gave  judgment  in  favour 
of  the  plaintiff  company,  and  directed  a  reference  to  ascer- 
tein  the  damages,  and  dismissed  the  action  so  far  as  the 
Sisters  of  St.  Ann  were  concerned,  with  cbsto. 

The  defendant  appealed  and  the  Sisters  of  St.  Ann  cross- 
appealed.  Defendant's  grounds  of  appeal  may  be  shortly 
steted  as  follows,  that  (1)  the  claim  of  the  sisters  was  not 
assignable;  that  (2)  the  plaintiff  company  had  no  right  of 
action  in  its  own  name;  that  ,(3)  the  action  in  the  sisters' 
name  was  barred  by  sec.  60  of  the  Consolidated  Bailway  Com- 
pany's Act  1896,  being  ch.  55  B.  C.  Stetutes  of  that  year; 
that  (4)  the  plaintiff  company's  claim  was  also  barred;  and 
that  (5)  there  was  no  legal  evidence  of  negligence  on  de- 
fendant's part. 

By  their  cross-appeal  the  Sisters  claim  to  be  reinsteted 
and  to  have  judgment  in  their  favour  if  it  should  be  held  that 
their  co-plaintiff  could  not  sustain  the  judgment. 

King  V.  Victoria  Insurance  Co.,  [1896]  A.  C.  250,  dis- 
poses of  the  first  ground  in  favour  of  the  plaintiffs.  That 
case  also  bears  on  the  second  ground  of  appeal.  It  was  held 
under  a  contract  of  assignment  or  subrogation  not  distiu- 
guishable  in  its  bearing  on  the  point  at  issue  from  the  one 
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here  that  the  insurance  company  could  recover  from  the  tort 
feasor;  in  that  case  notice  in  writing  of  the  assignment  was 
given  to  the  defendant,  bringing  it  within  the  operation  of 
a  statute  identical  with  sub-sec.  25  of  sec.  2  of  the  Laws 
Declaratory  Act,  ch.  133,  S.  S.  B.  C,  which  enables  an  as- 
signee who  has  brought  himself  within  that  statute  to  sue 
in  his  own  name.  In  the  case  at  bar,  while  the  assignment 
was  in  writing,  no  notice  in  writing  to  the  defendf^it  was 
proved,  and  therefore  the  plaintiff  company  is  not  entitled 
to  the  benefit  of  the  statute. 

But  there  was  an  equitable  assignment,  and  the  failure 
to  give  notice  merely  affected  the  manner  of  recovery.  In- 
stead of  suing  in  its  own  name  the  plaintiff  company  must 
sue  in  the  name  of  the  assignors:  Dell  v.  Saunders  (1914), 
19  B.  C.  600. 

The  learned  judge  appears  to  have  been  under  the  er- 
roneous impression  that  a  legal  assignment  in  pursuance  of 
the  act  had  been  shewn  in  this  case.  This  may  account  for 
his  having  dismissed  the  Sisters  and  retained  the  plaintiff 
company. 

But  apart  from  the  assignment,  upon  payment  of  the 
loss  the  plaintiff  company  was  in  law  subrogated  to  the 
rights  of  the  Sisters  and  entitled  to  bring  this  action  in  their 
(the  Sisters')  name:  Simpson  v.  Thompson  (1877),  3  App. 
Cas.  279. 

The  facts  of  ihe  case  at  bar,  with  one  exception,  are  iden- 
tical with  the  facts  in  B.  C.  Electric  Ry.  Co^  v.  Cromptou 
(1910),  43  S.  C.  B.  1.  The  defendants  are  the  same;  the 
legislation  affecting  the  case  is  the  same;  each  in  its  facts 
falls  within  sec.  44  of  the  said  Consolidated  Bailway  Act, 
which  after  providing  thaf  it  shall  be  lawful  for  the  company 
to  contract  for  the  supply  of  electricity  to  consumers  for 
lighting  purposes,  declares  that, — 

"  The  company  shall  from  time  to  time  supply  electricity 
to  any  premises  lying  within  50  yards  of  any  main  supply 
wire  or  cable  suitable  for  that  purpose  on  being*  required  by 
the  owner  or  occupier  of  such  premises.*' 

The  section  then  proceeds  to  further  provide  that  the 
company  before  complying  with  the  request  may  require 
security  for  the  costs  of  making  the  connection,  for  the  pay- 
ment of  rates,  and  for  rent  of  instruments. 
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In  this  case  the  contract  (if  any)  for  the  eupplj  of 
electric  current  is  an  implied  one  arising  wholly  from  a  re- 
quest for  the  service  and  compliance  therewith  by  the  de- 
fendant, and  payment  of  the  rates  from  time  to  time  by  the 
sisters  in  the  ordinary  course  of  business.  In  Cromptons 
Case,  and  herein  lies  the  distinction,  it  was  the  mother  of 
the  plaintiff  who  applied  for  and  was  given  the  service,  not 
the  plaintiff  himself  who  was  an  infant  living  with  hi« 
mother.  In  each  case  the  injury  was  the  result  of  the  de- 
fendant's negligence,  assuming  for  the  moment  that  they 
were  negligent  in  this  case,  in  permitting  a  wire  charged 
with  a  high  voltage  to  come  in  contact  with  a  low  voltage 
service  wire  leading  into  the  premises  of  the  customer.  The 
units  of  voltage  in  these  respective  wires  were  not  proved, 
but  the  wires  were  spoken  of  throughout  the  evidence  as  the 
high  voltage  wire  and  the  low  voltage  wire,  or  in  terms  of 
similar  significance.  The  fact  that  there  was  no  real  dis^- 
pute  about  the  voltage  in  each  perhaps  accounts  for  the  want 
of  more  definite  evidence  upon  the  point. 

The  circumstances  therefore  in  these  two  cases  are  dis- 
tinguishable only  in  this  that  in  Crompton's  Case  the  plain- 
tiff was,  as  the  majority  of  the  court  held,  not  the  customer, 
and  that  therefore  no  contractual  relationship  existed  be- 
tween him  and  the  defendants,  whereas  in  this  case  the 
Sisters  of  St.  Ann  were  the  customers,  and  if  no  contractual 
relationship  existed  between  them  and  the  defendants  it  '? 
because  of  the  effect  of  sec.  44. 

The  defendants  are  not  by  law  obliged  to  ^  carry  pas- 
sengers. If  they  contract  to  carry  a  passenger  they  are 
subject  to  the  common  law  obligations  imposed  upon  carriers 
of  passengers.  To  such  a  case  sec.  60  has  been  held  to  be 
inapplicable:  Sayers  v.  B.  C.  Electric  Ry.  (1906),  12  B.  C. 
102.  Where  there  is  no  contractual  relationship  between 
the  plaintiff  and  these  defendants,  and  the  injury  is  the  re- 
sult of  defendants^  l)reach  of  duty  towards  the  plaintiff  in 
operating  its  works,  whether  the  tramway  or  the  electrical 
supply  branch  thereof,  the  section  is  applicable — B.  C.  Elec- 
tric Ry.  V.  Crompton,  supra. 

These  authorities  narrow  the  case  down  to  the  inquiry 
as  to  the  effect  of  sec.  44  on  the  legal  relationship  of  the 
parties.  .  Apart  from  the  section,  on  the  facts  of  this  case  a 
contract,  I  think,  would  clearly  be  implied.  The  defendants' 
contention  for  which  they  claim  the  authority  of  Lyles  v. 
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.  Southend-on-Sea  Corporatioxi,  [1905]  2  K.  B.  1,  is  that  as 
the  statute  required  them  to  supply  the  service  to  an  appli- 
cant whose  premises  are  within  fifty  yards  of  their  main 
supply  wire,  their  compliance  with  the  request  of  the  Sisters 
of  St.  Ann  did  not  constitute  a  contract,  and  that  this  action 
is  therefore  one  for  "  indemnity  for  damage  or  injury  sus- 
tained ...  by  reason  of  the  works  or  operations  of  the 
company  "  to  quote  from  sec.  60,  and  expressly  within  its 
protection.  The  court  of  appeal  distinguished  Palmer  v. 
Grand  Junction  Ry.  (1839),  4  M.  &  W.  749;  and  Carpue  v. 
London  &  Brighton  Ry.  Co.  .(1844),  6  A.  &  E.  747,  on  the 
ground  that  the  acts  of  incorporation  of  the  defendants  in 
those  cases  did  not  require  the  companies  but  merely  en- 
abled them  to  become  carriers  if  and  when  they  elected  to  do 
so,  and  that  hence  the  actions  were  for  failure  in  their  duties 
as  carriers  under  contract  express  or  implied  and  were  not 
for  "  any  act  done  in  pursuance  or  execution  or  intended  exe- 
cution of  any  Act  of  Parliament"  (their  special  acts)  so  as 
to  entitle  them  to  the  protection  of  the  Public  Authorities 
Protection  Act  1893,  from  which  I  have  just  quoted,  whereas 
in  the  case  before  them  they  thought  that  because  the  defend- 
ant's Light  Railways  Order,  which  had  the  force  of  a  statute, 
requested  them  to  provide  a  public  passenger  service  on  their 
tramways  under  penalty  for  default  therein,  the  action  was 
one  arising  out  of  an  act  done  in  pursuance  of  their  said 
Light  Railways  Order,  and  must  be  commenced  within  the 
time  limited  bv  the  Public  Authorities  Protection  Act  1893. 
Tn  other  words,  that  an  obligation  was  imposed  beyond  that 
which  at  common  law  attaches  to  carriers  of  passengers,  viz: 
the  obligation  to  carry  passengers  whether  they  wished  to  or 
not,  and  that  hence  the  relationship  between  the  carrier  and 
the  passenger  was  not  merely  contractual  in  its  inception. 

I  think  the  doctrine  of  Lyles  v.  Southend-on-Sea  Cor- 
poration, supra,  must  be  applied  to  this  case. 

I  can  see  no  essential  difference  in  principle  between  the 
two.  There  the  defendants  were  under  a  statutory  duty  to 
accept  Lyles  as  a  passenger.  Here  the  defendants  were  under 
a  like  duty  to  supply  the  Sisters  of  St.  'Ann  with  electricity. 
In  each  case  the  obligation  to  perform  the  duty  without  negli- 
gence is  an  obligation  imposed  by  the  common  law.  If  there- 
fore the  action  in  Lyle's  Case  was  one  cominenced  again-jt 
the  defendants  for  negligence  in  connection  with  an  act  done 
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in  obedience  to  the  statutoiy  mandate  to  carry  the  passenger,^ 
I  cannot  see  any  escape  from  the  conclusion  that  this  action 
was  commenced  for  damages  sustained  by  defendant's  negli- 
gence in  relation  to  the  works  or  operations  of  tiie  defend- 
ant There  appears  to  me  to  be  no  more  nor  leas  of  the 
element  of  contract  in  the  one  than  in  the  other,  and  what 
is  perhaps  of  more  importance  there  is  in  the  one  just  as 
clearly  as  in  the  other  the  initial  statutory  obligation. 

As  the  plaintiff  company  cannot  support  this  action  in 
its  own  name,  and  as  the  Sisters  of  St.  Ann  are  in  my  ^iew 
of  the  section  barred^  it  follows  that  the  appeal  should  be 
allowed  and  the  cross-appeal  dismissed. 

It  has  thus  become  unnecessary  to  consider  the  4th  and 
5tth  grounds  of  appeal. 

Martin,  J.A. : — I  agree  with  the  judgment  of  the  Chief 
Justice  allowing  the  appeal  for  the  reasons  stated,  only  add- 
ing by  way  of  precaution,  in  case  the  matter  should  go  higher, 
that  I  do  not  wish  it  to  be  understood  that  there  is  not  much 
also  to  be  said  in  favour  of  another  ground  of  appeal,  viz. : 
that  no  negligence  has  in  any  event  been  established,  the  evi- 
dence, e.g.,  as  to  the  current  which  was  given  in  Crompton 
V.  B.  C.  Electric  By.  (1910),  43  S.  C.  R.  1,  having  been 
omitted  in  this  case. 

Galliher,  J.A.  : — 1  think  this  is  an  action  arising  out 
of  tort,  and  as  the  plaintiff  failed  to  comply  with  the  pro- 
visions of  sub-sec.  25  of  sec.  2  of  the  Laws  Declaratory  Act, 
being  ch.  133  E.  S.  B.  C.  1911,  no  notice  in  writing  having 
been  given  of  the  assignment,  the  plaintiffs  cannot  maintain 
the  action  in  their  own  name. 

When  the  Sisters  of  St.  Ann  were  added  as  a  party  it 
was  too  late  as  the  action  was  then  barred  by  sec.  60,  ch.  63, 
B.  C.  Statutes  1896:  Crompton  v.  B.  C.  Electric  Ry.  C!o. 
(1910),  43  S.  C.  R.  1. 

The  appeal  shall  be  allowed. 

Irving,  J.A.,  concurred  with  Maodonald,  C.J.A. 

Appeal  allowed;  cross-appeai  dismissed. 
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BBITISH  C0I1THBIA. 

February  26th,  1915. 
court  of  appeal. 

BITCHIE  CONTBACTING  CO.  v.  BROWN,  et  al. 

Interpleader — Appeal — County  Courts  Act,  sec.  116 — 
County  Court  Rules  1912,  Order  IS,  r.  10— Validity  of 
Seizure  Uf^er  Execution  as  Against  Mortgagee — Defec- 
tive Chattel  Mortgage — Apparent  Possession. 

An  appeal  lies  without  leave  from  the  order  of  a  county  court 
judge  diaposing  of  an  interpleader  action  on  the  merits  pursuant  to 
the  power  conferred  by  County  Courts  Rules  1912,  Order  13.  r.  7 
where  the  amount  Involved  Is  $100  or  over  by  virtue  of  sec.  116  of 
the  County  Courts  Act,  County  Court  Rule  10,  Order  13,  being 
inconsistent  with  the  said  statutory  provision.  (MoPhillips,  J.A., 
dissenting) . 

A  seizure  of  a  chattel  while  in  the  lawful  possession  of  a  judg- 
ment debtor  as  apparent  owner  is  valid  as  against  a  mortgagee 
under  a  defective  chattel  mortgage,  who  had  not  actual  possession, 
it  being  immaterial  that  the  mortgagee  diligently  attempted  to  obtain 
possession. 

Em  parte  Jay  (1874),  L.  R.  9  Ch.  697,  followed. 

An  appeal  by  the  claimant  from  the  judgment  of  His 
Honour  Judge  Grant  upon  the  hearing  of  an  interpleader 
issue  ordered  by  consent  to  be  tried  summarily  under  Order 
13,  r.  7,  of  the  County  Court  Rules,  1912. 

The  appeal  was  heard  by  Macdonald,  C.J.A.,  Irving 
and  McPhillips^  JJ.A. 

Charles  Macdonald,  for  claimant,  appellant. 
Ladner,  for  plaintiff,  respondent. 

Macdonald^  C.J.A.  : — A  preliminary  objection  was 
taken  at  the  hearing  of  this  appeal  that  as  the  interpleader 
action  had  been  tried  by  the  learned  judge  and  disposed  of 
on  the  merits  pursuant  to  power  given  in  that  behalf  by  Order 
13,  r.  7,  of  the  County  Court  Bules,  1912,  and  as  no  leave 
to  appeal  was  given  by  the  learned  judge,  the  appeal  should 
be  quashed.  The  respondents  rely  on  r.  10  of  said  Order  13 
in  support  of  this  contention. 

The  English  Common  Law  Procedure  Act,  1860,  sees.  14 
afid  15,  like  our  County  Rules  7  and  8,  Order  13,  enabled  a 
judge  to  di^ose  summarily  of  claims  in  interpleader  mat- 
ters, and  sec.  17  of  the  same  Act  provided  that: — 
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"The  judgment  in  any  such  action  or  issue  as  may  be 
directed  by  the  court  or  a  judge  in  any  interpleader  pro- 
ceedings and  the  decision  of  the  court  or  judge  in  a  sum- 
mary manner  shall  be  final  and  conclusive  against  the  par- 
ties and  all  persons  claiming  by,  from,  or  under  them/' 

Although  all  the  other  provisions  of  the  Common  Law 
Procedure  lAct,  including  said  sees.  14  and  15,  were  re- 
pealed, sec.  17  above  quoted  was  allowed  to  remain  in  force. 
Sees.  14  and  15  now  appear  in  the  form  of  Rules  of  the 
Supreme  Court,  Order  57,  rr.  8  and  9,  and  correspond  to 
said  Countv  Court  Rules  7  and  8.  But  while  said  sec.  17  re- 
mained  unrepealed,  it  was  with  certain  changes  incorpor- 
ated in  the  Rules  of  Court,  where  it  appears  as  r.  11,  Order 
57  in  the  same  words  as  our  Countv  Court  Rule  10,  Order 
13. 

The  effect  of  these  rules  and  statutes  on  the  right  of  ap- 
peal has  been  considered  in  a  number  of  cases,  including 
Waterhouse  v.  Gilbert  (1885),  15  Q.  B.  D.  569;  In  re  Tarn 
(1893),  2  Ch.  280;  Lyon  v.  Morris  (1887),  19  Q.  B.  D.  134: 
Bryant  v.  Reading  .(1886),  17  Q.  B.  D.  128;  Van  Laun  v. 
Baring,  [1903]  2  K.  B.  277;  Cox  v.  Bowen,  [1911]  2  K.  B. 
62 ;  Mason  v.  Boltons,  Ltd.,  [1913]  1  K.  B.  83. 

Lindley,  L.J.,  In  re  Tarn,  supra,  speaks  of  Rule  11  at  p. 
284,  as  follows: — 

"  Rule  11  is  difficult  to  work  out  in  practice,  but  the  in- 
troductory words  make  the  rule  not  applicable  where  it 
would  be  inconsistent  with  any  statutor}'  provisions  as  to  the 
finality  of  the  order.  We  have  then  to  look  out  of  the  rules 
into  the  statutes  and  when  we  look  at  the  statutes  we  find 
that  an  order  made  summarily  by  a  judge  in  interpleader 
proceedings  is  not  appealable." 

In  this  province  the  statute  law  applicable  to  a  case  like 
this  is  materially  different  from  that  of  England.  We  have 
no  statutory  provision  such  as  sec.  17  of  the  Common  Law 
Procedure  Act,  which  takes  away  the  right  of  appeal,  but 
on  the  contrary  we  have  sec.  116  of  the  County  Courts  Act 
which  gives  a  right  of  appeal  from  all  judgments  or  orders 
whether  final  or  interlocutory  in  interpleader  proceedings 
where  the  amount  involved  is  $100  or  upwards.  As  to  such 
judgments  or  orders  it  is  "  otherwise  provided  by  statute  '* 
that  they  shall  not  be  final  but  may  be  appealed  without 
leave.  It  would  therefore  follow  that  leave  need  be  obtained 
onlv  where  the  amount  involved  is  less  than  $100. 
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The  value  of  the  property  involved  in  this  appeal  is  above 
that  sum,  and  hence  the  preliminary  objection  must  be  dis- 
allowed with  costs. 

On  the  merits  I  concur  in  the  conclusion  and  reason 
therefor  of  my  brother  'Irving. 

Irving,  J.A.  : — I  agree  with  the  opinion  just  read  that 
the  motion  to  quash  should  be  dismissed. 

The  plaintiff  company  having  recovered  judgment 
against  Pratt  and  caused  a  motor  car  to  be  seized  under  the 
warrant  of  execution,  the  claimant,  Charles  Brown  put  in  a 
claim  to  the  car  under  a  chattel  mortgage,  and  in  the  alter- 
native upon  having  taken  actual  possession  of  the  car. 

The  sheriff  obtained  an  interpleader  order  and  the 
learned  County  Court  Judge  held  the  chattel  mortgage  was 
bad  because  of  a  defective  affidavit,  and  he  found  that  what- 
ever possession  the  claimant  might  have  had  for  a  short  time 
after  the  execution  of  the  chattel  mortgage  of  4th  November, 
he  had  parted  with  voluntarily,  on  or  about  25th  December, 
and  allowed  the  debtor  to  hold  himself  out  from  25th  De- 
cember till  27th  March  as  the  ostensible  owner  of  the  car. 

Brown  now  appeals  on  the  ground  that  the  possession 
taken  cures  the  defects  in  the  chattel  mortgage.  His  conten- 
tion is  that  the  car  was  not  in  possession  or  apparent  posses- 
sion of  Pratt. 

When  the  mortgage  was  given  the  car  was  kept  in  the 
Tudhope  Garage  on  Granville  Street.  After  the  mortgage 
was  given  it  was  put  into  the  claimant's  garage  on  14th  Ave- 
nue. 

Just  before  Christmas,  about  22nd  December,  Pratt  ob- 
tained permission  to  use  the  car,  as  he  had  some  friends  who 
were  coming  over  for  Christmas.  He  took  it  away  and  the 
inference  T  draw  is  that  he  kept  it  and  used  it  for  some 
time.  Pratt  promised  to  return  it  to  the  claimant  but  no 
time  for  its  return  was  specified.  It  does  not  appear  that  it 
was  ever  returned  to  the  claimant's  garage.  The  claimant 
says  he  knew  nothing  about  the  car  till  some  time  in  January 
when  he  learned  it  was  in  a  public  garage  on  13th  Avenue, 
where  it  had  been  placed  for  repairs,  having,  I  infer,  been 
injured  while  in  Pratt's  possession.  At  any  rate  the  claimant 
was  no  party  to  the  ordering  of  the  repairs,  nor  to  the  plac- 
ing the  car  in  the  13th  Avenue  garage.  It  stayed  there  until 
the  seizure,  the  claimant  taking  the  portion  it  was  the  duty 
of  the  man  who  damaged  the  car  to  put  it  in  good  condition, 
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and  "  put  it  back  again ''  thai  is,  into  his  garage  on  14th 
Avenue. 

Our  section  defining  apparent  possession  is  taken  from 
the  English  Bills  of  Sale  Acts,  1854  and  1878  (41  and  42 
Vic.  ch.  31,  sec.  4),  which  were  intended  to  prevent  false 
credit  being  given  to  people  allowed  to  remain  in  possession 
of  goods  which  apparently  are  theirs,  the  ownership  in  which 
they  have  parted  with.  That  I  think  was  what  was  done  in 
this  case.  Pratt  was  permitted  by  the  claimant  to  use  and 
enjoy  the  car  apparently  as  owner,  from  22nd  December  cer- 
tainly until  the  time  of  the  discovery  of  the  car  in  the  14th 
Avenue  garage.  As  to  the  possession  of  the  car  after  the  in- 
terview  between  the  claimant  and  the  proprietors  the  case 
raises  a  nicer  question.  Here  we  have  third  persons  in  pos- 
session— who  had  received  it  from  Pratt;  but  these  thir«i 
persons  though  indifferent  to  the  ownership  of  the  car,  never 
attorned,  or  agreed  to  hold  the  car  as  agent  for  the  claimant. 
There  could  not  be  concurrent  possession  of  the  car  so  I 
think  the  third  parties  must  be  regarded  as  the  holders  for 
the  person  who  left  the  car  with  them. 

According  to  the  general  rule  that  one  who  has  recovered 
property  from  another  as  his  bailee,  or  agent,  or  servant  must 
restore  or  account  for  that  property  to  him  from  whom  he 
received  it.  The  obiter  dicta  in  reference  to  the  meaning  of 
the  word  possession  under  the  Bills  of  Sale  Act  reported  in 
Ancona  v.  Rogers  (1876),  1  Ex.  D.  at  pp.  292  and  293,  are 
against  the  claimant;  and  see  In  re  Wood  (1879),  40  L.  T. 
104. 

The  leading  case  on  apparent  possession  is  Ex  parte  Jay 
(1874),  L.  R.  9  Ch.  697.  It  is  there  laid  down  that  if  the 
mortgagee  does  not  actually  get  possession  diligence  in  at- 
tempting to  get  it  will  not  help  him.  Pratt  having  'un- 
doubted possession  I  think  it  must  be  incumbent  on  the 
claimants  to  regain  possession — to  do  something  more  than 
merely  discuss  with  the  third  party  the  terms  on  which  he 
might  remove  the  car. 

I  would  dismiss  the  appeal. 

McPhillips,.  J.A.  (dissenting) : — This  is  an  appeal 
from  a  judgment  pronounced  by  His  Honour  Judge  Grant 
upon  the  hearing  of  an  interplea.l.^r  matter  ordered  by  con- 
s  nt  to  be  tried  summarily  und  >r  Order  XXVI..  r.  7. 

In  the  argument  reference  was  made  to  the  County  Court 
Bules,  1905,  Order  XXVI.,  rr.  7  and  10,  the  County  Courts 


1915]  RITCHIE  COyTRACTiyG  CO  v.  BROWN,  ET  AL.       727 

Act  (ch.  53  R.  S.  B.  C.  1911),  sees.  116  (d),  119,  and  165,  ' 
and  the  Court  of  Appeal  Act  (ch.  51  R.  S.  B.  C.  1911),  sec. 
6  (3),  ,(4),  and  it  was  urged  that  there  was  the  right  of  ap- 
peal notwithstanding  that  it  was  admitted  that   no   special 
leave  to  appeal  had  been  obtained.  ^ 

In  my  opinion  the  County  Court  Rules — ^Marginal  No. 
461  (Or.  XXVI.,  r.  10),  which  has  the  force  of  statute  law 
— ^vide  sees.  162  and  165  of  the  County  Courts  Act — ^is  con- 
clusive and  no  right  of  appeal  can  be  claimed  iji  the  present 
case  unless  leave  be  first  had  and  obtained. 

It  would  seem  to  me  that  there  was  in  the  present  case  «\ 
decision  of  the  judge  in  a  summary  way — although  it  is  true 
an  order  was  made  directing  the  summary  hearing — a  quite 
unnecessary  order — ^but  not  to  my  mind  of  such  potency  as 
to  change  the  character  of  the  hearing — and  that  which  is 
appealed  from  is  the  summary  disposition  of  the  whole  mat- 
ter— ^which  in  my  opinion  is  only  appealable  with  leave — 
Van  lAun  &  Co.  v.  Baring  Bros.  (1903),  72  L.  J.  K.  B. 
(C.A.),  756. 

The  case  which  is  absolutely  in  point — and  it  determines 
the  further  point  that  even  with  leave  there  is  no  appeal  in 
England  by  reason  of  sec.  17  of  the  Common  Law  Proce- 
dure Act,  1860  (Imperial)— is  Harbottle  v.  Roberts  (1905), 
74  L.  J.  K.  B.  (C.A.),  310.  It  was  in  that  case  pointed  out 
by  counsel  for  the  claimant  who  took  the  preliminary  objec- 
tion that  no  appeal  lay,  that  **The  order  of  Bray,  J.,  did 
not  actually  decide  the  claim  summarily  but  directed  it 
should  be  so  decided."  In  the  present  case  the  order  of  the 
20th  April,  1914,  made  by  the  learned  judge,  recites  that 
it  is  an  order  by  consent  and  that  the  question  as  to  whether 
at  the  time  of  the  seizure  the  goods  were  the  property  of 
the  claimant  as  against  the  execution  creditor  should  be  tried 
summarily  on  the  23rd  of  April,  1914,  and  was  so  disposed 
of  on  that  date.  Collins,  M.R.,  in  giving  judgment  in  Har- 
bottle V.  Roberts,  supra,  at  p.  311,  said: — 

''I  am  of  opinion  that  the  preliminary  objection  is  a 
good  one,  and  must  be  allowed.  The  case  of  Bryant  v.  Read- 
ing, 55  L.  J.  Q.  B.  235 ;  17  Q.  B.  D.  128,  shews  that  a  deci- 
sion upon  an  interpleader  summons  to  dispose  of  the  matter 
in  a  summary  manner,  under  Order  LVII.,  rule  8,  is  the 
same  thing  as  a  summary  decision  itself.  Here  the  Master 
decided  to  deal  with  the  matter  summarily,  and  that  decision 
was  the  same  thing  as  a  sunmiary  decision  within  the  rule. 
But  it  is  said  that,  ina^smuch  as  the  value  of  the  goods  claimed 
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was  over  £50,  the  case  is  governed  by  a  rule  of  practice 
according  to  which  neither  the  Master  nor  the  judge  had  any 
jurisdiction  to  order  that  the  matter  should  be  decided  in  a 
j-ummary  manner.    To  my  mind  it  is  clear  that  this  rule,  if 
it  does  exist,  has  never  been  anything  more  than  a  mere  rule 
of  j)ractice.    It  does  not  control  the  provisions  of  the  statu- 
tory rules,  and  cannot,  because  the  subject  matter  is  over  £00. 
exclude  the  jurisdiction  of  the  Master  or  the  judge  to  decide 
the  dispute  in  a  summary   manner.      It   is   suggested   that 
something  which  I  appear  to  have  said  in  Van  Laun  &  Co. 
v.  Baring  Brothers  &  Co.,  72  L.  J.  K.  B.  756;  (1903)  2  K. 
B.  277,  is  to  the  contrary  of  this.    It  seems  to  me,  however, 
that  that  case  really  confirms  what  I  am  now  saying,  for  it 
shews  that  a  mere  rule  of  pracice  cannot  limit  the  substan- 
tive provisions  of  statutory  rules.     The  authority  of  Bryant 
V.  Reading  is  therefore  in  point,  and  shews  that  no  appeal 
lies  to  this  court.    The  fact  that  the  learned  Judge  at  Cham- 
bers gave  leave  to  appeal  cannot  take  the  case  out  of  the  rule 
which  prohibits  an  appeal.    This  was  the  very  point  decided 
in  Van  Laun  &  Co.  v.  Baring  Brothers  &  Co." 

It  is  true  the  Common  Law  Procedure  Act  (Imperial), 
1860,  sec.  17,  cannot  be  said  to  be  the  law  with  us,  but  tlie 
statute  law  was  equally  effective  as  to  the  point  under  consid- 
eration on  the  19th  day  of  Xovember,  1858.  *  The  English 
Law  Act  ,{{1,  75,  E.  S.  B.  C.  1911)  as  at  that  time  the  Inter- 
pleader Act  (Imperial),  1  &  2  Will.  4,  c.  58,  was  in  force 
in  England,  and  where  there  was  consent  as  in  the  present 
case  and  the  matter  being  disposed  of  summarily  there  can 
be  no  appeal.  Curlewis  v.  Pocock,  5  Dowl.  P.  C.  381 ;  Har- 
rison V.  Wright,  13  M.  &  W.  816;  and  Shortridge  v.  Young, 
12  M.  &  W.  5. 

Quite  apart  from  the  Interpleader  Act  (Imperial),  1  A 
2  Will.  4,  c.  58,  and  to  the  perhaps  somewhat  reasonable 
contention  that  it  is  now  inapplicable,  in  my  opinion,  the 
statute  law  as  we  have  it  and  the  Rules  which  have  the  force 
of  statute  law  preclude  an  appeal  in  the  present  case. 

I  admit  that  the  question  is  indeed  one  of  complexity 
and  the  decisions  which  have  been  given  from  time  to  time 
have  given  rise  to  understandable  variance  of  opinion.  How- 
ever, upon  the  facts  of  the  present  case,  the  consent  itslf 
to  a  summary  disposition  of  tfie  matter  is  conclusive,  and 
in  my  opinion  there  is  no  appeal. 

Appeal  dismissed;  MoPhillips,  J.A.,  dissenting. 
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NEPAGE  V.  PINNER  et  al. 

Mechanics'  Lien — ft.  S.  B.  C,  1911,  ch,  151^ — Sub-Contractor 
— When  Lien  Attaches — Completion  of  Contract, 

Where  a  sub-contractor  undertakes  to  do  a  certain  work  for 
a  lump  sum  without  any  stipulation  as  to  payment  before  com- 
pletion a  lien  does  not  attach  until  the  completion  of  the  sub-con- 
tractor's work,  and  if  there  is  no  money  then  due  from  the  owner 
to  the  contractor  the  sub-contractor's  lien  fails  by  virtue  of  sec.  8 
of  the  Mechanics'  Lien  Act   (R.  S.  B.  C.  1911,  ch.  154). 

Appeal  from  the  judgment  of  Lam:pman,  Co.CJ.,  in 
favour  of  defendants  in  a  mechanics'  lien  action. 

The  appeal  was  heard  by  Macdonald,  C.J.A.,  Gallihbr 
and  McPhillips,  J  J.  A. 

Moresby  (McDiannid  with  him),  for  plaintiffs,  appel- 
lants. 

Crease,  K.C.,  for  Victoria  Opera  House  Co.  Ltd. 

Jackson,  for  Hannington,  mortgagee. 

Macdoxatjd,  C.J.A.  : — The  plaintiffs  claim  a  mechanics' 
lien  against  the  property  of  the  Victoria  Opera  House  Co. 
Ltd.,  as  owners,  and  others  as  encumbrancers.  In  the  view 
I  take  of  the  case  no  question  arises  with  respect  to  the  en- 
cumbrancers. The  Opera  House  Co.  let  an  entire  contract 
for  the  erection  of  their  opera  house  to  the  defendants 
Pinner  &  McLennan,  with  whom  plaintiffs  contracted  for  the 
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installation  of  the  electric  plant  for  the  lump  sum  of  $14,000. 
When  the  opera  house  was  nearing  completion,  namely  on 
the  28th  January,  1914,  the  owners  made  a  payment  of 
$50,000  to  the  contractors,  leaving  a  balance  of  what  the 
contractors  claim  would  be  due  them  on  completion  of  about 
$15,000. 

There  is  no  evidence  that  on  the  28th  January  tiie  plain- 
tiffs had  completed  the  work  under  their  sub-contract.  We 
were  referred  to  an  item  in  a  time-slip  dated  26th  Jaiiuar\' 
as  evidence  of  the  last  work  done  on  the  sub-contract,  but 
that  time-slip  is  not  verified,  nor  is  there  any  evidence  that 
in  fact  that  item  was  the  last  item  of  work  done  under  the 
sub-coiftract.  I  must  therefore  accept  the  only  real  evidence 
of  the  fact  of  completion,  and  it  is  to  be  found  in  the  plain- 
tiffs' letter  of  the  16th  February,  in  which  they  declare  that 
they  had  finished  the  work,  and  the  certificate  of  the  owners' 
architect  of  the  same  date  verified  that  claim.  The  fact 
therefore  is  not  disputed  that  on  that  date  the  plaintiffs  had 
completed  their  sub-contract  and  the  extra  work  which  they 
had  undertaken,  and  which  is  not  in  question  in  this  appeal. 

The  said  sub-contract  provides  for  payments  by  the  con- 
tractors during  the  progress  of  the  work,  and  there  is  no 
evidence  that  anything  was  due  or  unpaid  under  the  terms 
thereof  on  the  28th  January. 

Upon  being  paid  the  said  sum  of  $50,000,  the  contractors 
abandon  the  work,  and  the  building,  it  is  admitted,  is  not  yet 
completed.  It  is  not  seriously  contended  therefore  that 
there  was  after  the  payment  of  the  28th  January  anything 
due  or  payable  by  the  owners  to  the  contractors. 

These  facts  lead  to  the  question  did  a  lien  attach  in  favour 
of  the  plaintiffs  before  the  $50,000,  was  paid  to  the  contrac- 
tors? If  so,  then  I  think  it  would  be  enforceable  notwith- 
standing that  at  the  time  of  the  filing  of  the  lien  in  question 
in  this  action,  namely,  the  17th  February,  1914,  nothing  was 
then  due  or  payable  by  the  owners  to  the  contractors. 

*  As  I  read  the  Mechanics'  Lien  L\tt,  the  lien  of  a  wage- 
earner  under  a  daily  hiring  would  attach  on  the  completion 
of  the  day's  work,  and  so  from  day  to  day.  The  lien  of  a 
contractor  or  sub-contractor  would  attach  when  he  had  com- 
pleted his  contract,  or  if  the  contract  provided  for  interim 
payments  on  account,  a  lien  would  attach  when  each  payment 
became  due  or  payable  to  the  extent  of  the  amount  thereof. 
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In  the  case  of  the  sub-contract  in  question,  aside  from  the 
provision  for  progress  payments  on  account,  no  part  of  the 
contract  price  might  ever  become  payable.  Until  the  con- 
tract should  he  substantially  completed  the  payment  of  the 
price  would  be  contingent.  I  tiiink  a  lien  cannot  attach  in 
respect  of  money  not  payable,  and  which  may  never  become 
due  or  payable. 

In  the  absence  therefore  of  evidence  that  either  the  whole 
or  some  part  of  the  contract  price  was  at  the  time  of  the 
payment  of  the  said  sum  of  $50,000,  due  or  payable  to  the 
plaintiffs,  in  other  words,  that  their  right  to  it  was  no  longer 
contingent,  they  cannot  rely  upon  that  sum  or  any  part  of 
that  sum  as  being  a  sum  payable  from  the  owner  to  the  con- 
tractor in  respect  of  which  a  lien  in  their  favour  attached. 

On  the  16th  February  when  a  lien  might  have  attached 
had  there  been  moneys  payable  by  the  owners  to  the  con- 
tractors, there  were  none  such,  hence  the  plaintiflfs  cannot 
in  my  opinion  succeed. 

The  appeal  should  be  dismissed. 

Galliiier,  J.A.  : — The  plaintiffs  here  are  sub-contractors 
for  the  electrical  wiring  and  fixtures  in  the  Victoria  Opera 
House  Co.  Ltd.,  against  whose  property,  they  have  filed  a  lien. 

Their  contract  with  the  contractor  provided  that  they 
should  be  paid  upon  architects'  certificates  75  per  cent, 
monthly  as  the  work  progressed. 

Xo  certificates  were  issued  except  the  final  certificate  of 
acceptance  dated  February  16th,  1914,  so  that  at  the  time 
the  $50,000,  was  paid  by  the  Opera  House  Co.  to  the  con- 
tractors on  January  28th,  1914,  there  were  no  outstanding 
progress  certificates  issued  by  the  architects  shewing  any 
amounts  payable  to  the  sub-contractors,  in  fact  the  archi- 
tects say  they  had  nothing  to  do  with  the  sub-contractors  as 
i6  issuing  certificates. 

In  the  statement  given  the  Opera  House  Co.  by  the  con- 
tractors, dated  21st  January,  1914,  and  upon  which  the  sum 
of  $50,000,  was  advanced  to  the  contractors  on  January  28th, 
there  is  nothing  to  shew  that  there  was  any  money  due  these 
sub-contractors  unless  the  item  Xo.  4,  $2,194,  electrical 
extras,  refers  to  the  plaintiffs,  but  even  if  that  is  so  the  plain- 
tiffs abandoned  their  appeal  as  to  extras. 

In  the  evidence  of  Mr.  Matson  and  Mr.  Elliott,  two  of 
the  directors  of  the  Opera  House  Co.,  they  admit  that  the 
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sum  paid  ($50,000)  was  upon  the  repiesentation  of  the  con- 
tractors that  they  must  have  money  to  pay  off  the  sno-con- 
tractors  who  were  waiting  at  their  door,  as  the  bank  would 
not  advance  them  any  more,  and  it  was  upon  these  represen- 
tations that  the  nionev  was  advanced. 

This  payment  of  $50,000,  was,  as  I  view  it,  an  acknow- 
le<lgment  by  the  Opera  House  Co.  that  on  the  date  January 
28th,  1914,  they  owed  that  amount  to  the  contractors,  the 
balance  being  left  for  adjustment. 

Now  if  the  plaintiffs'  lien  had  attached  at  or  prior  to  the 
making  of  this  payment  they  are  entitled  to  have  it  enlorceil 
— as  there  was  on  that  date  moneyis  in  the  hands  of  the  com- 
pany due  the  contractors  more  than  sufficient  to  cover  plain- 
tiffs* claim. 

Where  a  sub-contractor  undertakes  to  do  certain  work 
and  supply  materials  for  a  lump  sum  without  any  stipulation 
as  to  payment  before  completion,  I  take  it  his  lien  would  at- 
tach only  on  completion  of  his  work  and  if  there  was  no 
money  then  due  from  the  owner  to  the  contractor  under  our 
Mechanics'  Lien  Act,  sec.  8, -his  lien  must  fail. 

That  was  decided  by  this  court  in  Fuller  v.  Turner 
(1913),  18  B.  C.  69,  and  in  Rosio  v.  Beach  (1913),  18  B.  C. 
73. 

The  affidavit  of  McKcnny  of  the  plaintiffs'  firm  shews 
that  up  to  December  12th,  1913,  they  had  received  on  ac- 
count of  their  contract  $8,280,  and  as  there  is  no  evidence 
before  us  of  any  estimates  of  work  done  under  the  contract 
up  to  that  time,  it  may  be  that  this  amount  represented  the 
full  75  per  cent,  of  the  value  of  work  done,  so  that  I  fail  to 
find  evidence  that  there  was  money  due  plaintiffs  under  pro- 
gress estimates,  but  if  the  plaintiffs  have  shewn  in  their  evi- 
dence that  the  work  under  their  contract  was  completed  (I 
exclude  extras)  before  the  payment  over  of  the  $50,000,  on 
January  28th,  1914,  then  the  lien  for  the  balance  unpaid 
would  attach. 

If  the  question  had  been  asked  plaintiffs'  witnesses — ^Was 
the  work  done  under  your  sub-contract  (not  .including  ex- 
tras) completed  before  payment  over  to  the  contractor  on 
Januarv  28th?  there  would  have  been  direct  evidence  one 
wav  or  the  other,  but  instead  of  this  the  court  is  left  to  wade 
through  a  mass  of  tangled  evidence  and  asked  to  find  from 
that  whether  it  was  so  completed. 
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Turning  to  exhibit  59,  p.  239  and  240  A.B.,  we  find  the 
following  lettter: — 

"  Victoria,  B.C. 
February  16th,  1914. 
"  Messrs.  Bochfort  &  Sankey, 
Victoria,  B.C. 

re  Victoria  Theatre. 
'^  Gentlemen : — ^We  beg  to  state  that  we  have  finished  the 
electrical  installation  work  on  the  Boyal  Victoria  Theatre, 
according  to  plans  and  specifications;  also  all  extras  ordered 
through  yx)urselves  and  the  agents  of  the  Victoria  Theatre 
Co.  If  at  any  future  date  inferior  materials,  or  defective 
work,  under  our  contract,  should  appear,  we  shall,  on  notice 
from  yourselves  or  the  Victoria  Opera  House  Co.  make  same 
good  at  our  expense. 

"  Hoping  to  receive  your  written  acceptance  of  the  job, 
we  are. 

Yours  very  truly, 

Xepage,  McKenny  &  Co. 
By 

And  the  architects'  certificate  in  reply: — 

"W.  D'O.   Bochfort        -        -       -        E.  W.   Sankev 

lAssociate  Architects 
505-506  Union  Bank  Bldg.,  Victoria,  B.C. 
A.  S.  Kendle,  Manager.  Phone  1804. 

February  16th,  1914. 
"Messrs.  Xepage  McKinney  Co., 
Electrical  Contractors, 
Seattle,  Wash. 
"  Gentlemen : — This  is  to  certify  that  we  have  inspected 
the  electrical  installation  in  the  Boyal  Victoria  Theatre,  and 
hereby  accept  same  as  satisfactory,  in  accordance  with  your 
letter  to  us  of  even  date. 

Yours  truly, 
W.  D'O.  Bochfort  &  E.  W.  Sankey. 
per    A.  S.  Kendle, 

Manager.'^ 
Standing  alone  these  point  to  a  completion  on  February 
16th,  1914,  but  if  there  is  sufficient  other  evidence  to  shew 
that  notwithstanding  these  were  dated  as  above,  as  a  matter 
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of  fact  the  work  under  the  plaintiffs'  main  contract  was  com- 
pleted before  January  28th,  1914,  then  their  lien  should  at- 
tach. 

The  only  evidence  we  have  been  directed  to  is  on  p.  237 
A.B.,  where  in  the  statement  filed,  exhibit  14,  there  is  eight 
hours  work  charged  to  job  No.  683  (which  is  sworn  to  as  the 
job  number  under  the  contract,  the  other  numbers  having 
reference  to  extras)  and  eight  hours  work  to  the  same  num- 
ber on  the  26th  of  the  same  month. 

Counsel  states  that  this  was  the  last  work  done  under  the 
contract,  but  none  of  the  witnesses  have  said  so  and  we  are 
asked  to  infer  that  such  is  the  case  simply  because  there  ap- 
pears in  the  material  before  us  no  later  entry  of  work  charged 
to  that  number. 

'I  think  it  would  be  dangerous  to  so  assume,  and  that  the 
plaintiffs  have  failed  in  shewing  that  their  work  under  the 
contract  was  completed,  or  that  there  was  anything  due  them, 
so  that  their  lien  would  attach  at  the  time  the  $50,000  was 
paid  over. 

The  plaintiffs'  appeal  must  fail. 

McPhillips,  J.A.  :-7-In  my  opinion  the  appeal  must  be 
dismissed.  I  entirely  agree  with  the  learned  trial  judge. 
It  is  amply  clear  upon  the  evidence  that  there  is  no  sum  due 
or  payable  to  the  contractors.  The  case  is  one  of  non-com- 
pletion of  contract  by  the  contractors,  and  in  my  opinion  see. 
8  of  the  "  Mechanics'  Lien  Act"  (ch.  154  R.  S.  B.  C.  1911) 
precludes,  the  establishment  of  the  claimed  lien.  The  cases 
which  in  my  opinion  support  the  conclusion  at  which  I  have 
arrived  are  the  following:  The  S.  Morgan  Smith  Co.  v.  The 
Sissiboo  Pulp  and  Paper  Co.  (1904),  35  S.  C.  R.  93;  Farrell 
v.  Gallagher  (1911),  23  0.  L.  R.  130;  Fuller  v.  Turner  & 
Beech  (1913),  18  B.  C.  69;  Rosio  et  al.  v.  Beech  et  al. 
.(1913),  18  B.  C.  73;  Fitzgerald  et  al.  v.  Williamson  et  al. 
(1913),  18  B.C.  322. 

Appeal  dismissed. 
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ee  fortune  estate. 

Trusts  and  Trustees — Interim  Allowance — Trustee  Act  (R. 

S.  M.  ch,  200,  sec.  62.) 

It  is  wrong  in  principle  to  allow  to  an  executor  or  trustee 
moneys  that  are  to  be  earned  in  the  future  or  which  may  never 
be  earned,  and  the  fact  that  the  executor  or  trustee  is  A  strong 
company  and  likely  to  be  permanent  does  not  alter  the  said  prin- 
ciple. 

Upon  an  application  under  the  Trustee  Act  (R.  S.  M.  ch. 
200,  sec.  52)  for  interim  remuneration  the  court  may  allpw  an 
executor  or  trustee  a  reasonable  sum  on  account,  without  express- 
ing any  opinion  as  to  the  amount  which  has  actually  been  earned 
by  the  executor  or  trustee  up  to  the  time  of  the  said  application. 

lAn  appeal  by  the  beneficiaries  from  the  order  of  the  Judge 
of  the  Surrogate  Court  of  the  Eastern  Judicial  District 
granting  an  interim  allowance  to  an  executor  under  the 
Manitoba  Trustee  Act  (B.  S.  M.  ch.  200,  sec,  52). 

The  appeal  was  heard  by  Richards,  Perdue  and  Hag- 
GART,  JJ.A. 

J.  B.  Coyne,  for  the  beneficiaries,  appellants. 

Sir  James  Aikins,  K.C.,  and  E.  Loftus,  for  executor,  re- 
spondent. 

BiCHARDS,  J.A. : — By  an  order  made  on  the  application 
of  the  executor  company,  the  learned  judge,  whose  decision 
is  appealed  against  by  the  beneficiaries,  has  granted  to  that 
company  $44,000  as  an  interim  allowance,  with  a  proviso 
that,  when  the  trust  is  ended,  the  whole  question  of  remuner- 
ation is  to  be  determined  without  regard  to  the  above  order, 
and  has  provided  that  such  allowance  shall  be  without  pre- 
judice, in  any  way,  to  such  determination,  and  that,  "ac- 
cording as  the  amount  of  remuneration  so  finally  determined 
shall  exceed  or  fall  short  of  the  amount  chargeable  and 
charged  to  the  said  estate  hereunder,  the  executors  and  trus- 
tees shall  be  paid  out  of  the  estate,  or  shall  repay  to  the 
estate,  as  the  case  may  be,  the  difference.^' 
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With  much  deference,  I  am  obliged  to  dissent  from  the 
learned  judge's  method  of  dealing  with  the  matter. 

The  trust  may  last  for  a  number  of  years.  Yet  he  has 
granted,  as  an  interim  allowance,  a  sum  that  he  apparently 
thinks  will  cover  future  services  of  the  company,  and  may 
even  chance  to  exceed  the  total  remuneration  that  may  be 
earned  in  all  their  dealings,  past  and  future,  witti  the 
estate  until,  and  including,  the  winding  up  of  the  trust. 

It  is  I  submit,  wrong  in  principle  to  allow  to  an  execu- 
tor, or  trustee,  moneys  that,  as  contemplated  by  this  order, 
are  to  be  earned  in  the  future,  or  which  he  may  never  earn. 
The  fact  that,  in  the  present  case,  the  executor  and  trustee 
is  a  strong  company,  and  likely  to  be  a  permanent  one,  makes 
no  difference  in  the  principle  involved. 

Apart  from  the  above,  I  am  unable  to  agree  with  the 
learned  judge  as  to  the  amount  to  be  allowed.  The  estate  is 
a  large  one,  and  the  question  of  the  amount  involved  is  neces- 
sarily one  of  the  things  to  be  considered  in  settling  the 
measure  of  compensation.  On  the  other  hand  I  cannot  but 
think,  after  hearing  the  argument  and  examining  the 
material  before  the  court,  that,  for  so  large  an  estate,  the 
diflficulties  in  handling  it  have  been  unusually  few  and  small. 

The  only  proper  allowance  to  be  made  to  the  executor 
and  trustee  at  this  stage  is  necessarily  an  interim  one. 

What  should  now  be  allowed  is  merely  a  reasonable  sum, 
without,  in  any  way,  committing  the  court  as  to  the  remuner- 
ation to  be  ultimatelvi  allowed  when  the  trust  ends. 

Whether,  on  the  final  distribution  of  the  estate,  such  a 
sum  as  the  learned  judge  has  fixed  may  be  considered  as  the 
total  remuneration,  need  not  now  be  discussed,  as  what  may 
have  to  be  done  in  the  future  is  unknown.  But  at  this  stage 
I  think  that  $10,000  is  enough  to  allow  as  an  interim  al- 
lowance, without  going  into  the  question  whether  that  sum 
has  been  actually  yet  earned,  the.  material  before  the  court 
being,  in  my  opinion,  insufficient  to  enable  us  to  finally  settle 
that  point. 

I  would  allow  the  appeal,  and  alter  the  order  appealed 
from  by  striking  out  the  words  "  forty-four  thousand  dollars 
($144,000)"  where  they  occur  therein,  and  by  substituting 
therefor  the  words,  "ten  thousand  dollars  ($10,000)." 

I  would  allow  the  beneficiaries  their  costs  of  this  appeal, 
as  between  solicitor  and  client,  to  be  paid  out  of  the  estate, 
and  allow  no  costs  of  the  appeal  to  the  executor  company. 
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Perdce,  J.A.  : — I  agree  that  the  amount  to  be  granted  to 
the  executors  on  account  of  the  remuneration  should  be  re- 
duced to  $10,000.  In  fixing  that  sura  it  should  be  distinctly 
understood  that  this  court  expresses  no  opinion  as  to  the 
amount  that  had  actually  been  earned  by  the  executors  up  to 
the  time  the  application  for  interim  remuneration  was  made. 
The  material  before  the  court  was  not  sufficient  to  enable  it 
to  arrive  at  a  definite  conclusion  in  regard  to  the  full  extent 
of  the  services  that  had  up  to  that  time  been  rendered,  or  the 
amount  that  should  be  allowed  in  respect  of  them.  The 
whole  question  of  remuneratioB  will  have  to  be  considered 
and  dealt  with  when  the  estate  shall  have  been  completely 
administered,  and  when  the  judge  dealing  with  the  matter 
shall  have  before  him  the  executors'  accounts,  full  particulars 
as  to  the  value  of  the  assets  of  the  estate,  the  disposition  made 
of  them,  the  work  involved,  and  all  the  other  facts  and  cir- 
cumstances to  be  taken  into  account  on  such  an  application. 
The  present  decision  is  to  be  taken  as  one  simply  allowing 
a  payment  on  account  without  expressing  any  opinion  as  to 
the  amount  which  should  be  ultimately  awarded. 

Haggart,  J.A. : — Under  the  Manitoba  Trustee  Act,  E.  S. 
M.  ch.  200,  sec.  52,  an  application  was  made  to  the  Judge  of 
the  Surrogate  Court  of  the  Eastern  Judicial  District  of  the 
province  of  Manitoba  by  the  Standard  Trusts  Co.  and  the 
judge  allowed  the  sum  of  $44,000  as  a  fair  and  reasonable 
interim  allowance  for  its  care,  pains,  trouble  and  time  ex- 
pended in  and  about  the  administering,  arranging  and 
settling  the  afTairs  of  the  estate  up  to  the  30th  day  of  Sep- 
tember, 1913. 

I  can  understand  the  desire  of  the  executive  of  a  trust 
company  to  shew  to  the  shareholders  profitable  operations 
and  good  financial  results.  I  appreciate  the  fact  that  such 
companies  are  in  a  position  to  do  the  businefis  of  a  trustee 
better  than  private  individuals,  that  they  have  in  their  em- 
ploy competent  officials  and  experts,  that  they  are  perpetual 
in  their  existence  and  they  can  give  to  the  public  good  secur- 
ity for  the  money  and  property  coming  into  their  custody. 

T  cannot,  with  all  due  respect,  find,  however,  any  good 
reason  for  supporting  the  order  of  the  Surrogate  Court 
Judge.  I  think  the  amount  is  excessive.  If  the  courts 
affirmed  such  an  order  then  it  would  be  the  duty  of  the  Legis- 
lature to  interfere  and  regulate  the  compensation.     If  the 
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Legislature  did  not  interfere,  then  testators  would  give  trust 
companies  a  wide  berth  and  direct  in  their  wills  that  their 
estate  should  be  administered  by  their  friends  and  relatives 
as  in  former  days  when  there  were  no  trust  companies. 

It  is  not  necessary  at  this  stage  to  consider  whether  the 
compensation  should  be  computed  by  percentage  on  the  groins 
valuation  or  otherwise.  That  can  be  determined  when  the 
trust  has  teen  executed  and  when  it  can  be  better  ascertained 
what  care,  pains,  trouble  and  time  has  been  expended  in  and 
about  the  trusteeship. 

In  the  meantime  1  thitik  less  than  one-fourth  of  the 
amount  allowed  by  the  Surrogate  Court  Judge,  say  $10,000, 
would  be  a  generous  sum  by  way  of  an  interim  allowance. 

I  would  allow  the  appeal  and  amend  the  order  of  the 
Judge  of  the  Surrogate  Court  by  substituting  for  $44,000 
the  sum  of  $10,000. 

Appeal  allowed. 


BBinSH  COLUMBIA. 

February  26th,  1915. 

court  of  appeal. 

Re  bankers  trust  AND  BARNSLEY. 

Company  —  Winding-up  —  Non-compliance  with  Articles  of 
Association  in  Creation  and  Issue  of  Shares — Contribu- 
tories. 

Judgment  of  Gregobt,   J.,  29  W.  L.  R.  479,  affirmed. 

The  appeal  was  heard  by  Macdonald,  C.J. A.,  Irving, 
Martin  and  Galliher,  JJ.A. 

Maclean,  K.C.,  for  plaintiff,  appellant. 

H.  B.  Robertson,  for  defendant,  respondent. 

MacdonaM),  C. J.A.  : — I  agree  with  the  conclusion  arrived 
at  by  the  learned  trial  judge,  and  therefore  would  dismiss  the 
appeal. 
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Irving,  J.A.  : — The  learned  judge  came  to  the  conclusion 
that  this  case  came  within  the  principle  of  Re  Packenham 
Pork  Packing  Co.  (1906),  12  0.  L.  R.  100.  I  agree  with 
him. 

The  efifect  of  the  46th  section  on  the  resolution  of  12th 
August,  1912,  was,  in  my  opinion,  to  create  so  many  more 
common  shares — ^the  "  original  issue  '^  in  1909  being  all  com- 
mon shares. 

Mr.  Barnsley^s  application  was  for  preference  shares,  and 
as  there  Ayere  no  preference  shares  to  allot  to  him,  there  was 
no  meeting  of  the  minds  and  therefore  no  contract.  Had 
he  searched  the  memorandum  and  articles  of  association  as 
he  was  bound  to  to  do  (Oakes  v.  Turquand  (1867),  L.  R.  2 
H.  L.  325,  36  L.  J.  Ch.  949)  he  would  have  learned  that  the 
company  had  power  to  issue  preference  shares.  He  would 
not  have  learned  from  these  documents  that  all  the  prefer- 
ence shares  had  been  allotted  before  he  made  his  application. 
That  fact  he  could  only  learn  by  going  through  the  books 
of  the  company-^but  he  was  not  bound  to  examine  them. 

The  creditors  are  entitled  from  the  date  of  the  winding- 
up  order  to  be  regarded  as  being  to  the  extent  of  their 
claims,  purchasers  for  value  of  the  company's  rights  against 
its  members — ^but  they  can  have  no  greater  rights  than  the 
company  has.  You  cannot  fix  upon  a  person  any  engage- 
ment larger,  or  other  than  that  he  entered  into.  Bamsley 
never  knowingly  agreed  to  accept  common  shares. 

The  cases  cited  on  behalf  of  the  liquidator  are  instances 
of  applicants  being  held  liable,  on  voidable  contracts  on  the 
ground  of  acquiescence,  because  they  knew  or  ought  to  have 
known:  see  Beck's  Case  (1874),  L.  R.  9  Ch.  392,  43  L.  J. 
Ch.  531 ;  but  those  cases  have  no  application  in  deciding  a 
case  of  mistake  and  no  acquiescence. 

I  would  dismiss  the  appeal. 

Martin,  J.A. : — Briefly,  in  my  opinion  the  combined 
efifect  of  Articles  5  and  46  as  applied  to  the  question  before 
us,  is  that  in  default  of  any  "directions"  being  given 
under  sec.  46  as  to  the  new  shares  the  directors  can  only  deal 
with  them  as  common  stock  under  the  "original  capital," 
unless  they  obtain  the  sanction  of  the  company  by  special 
resolution  under  sec.  5,  which  was  not  done.  These  facts,  it 
is  contended,  bring  this  case  within  the  decision  of  the  On- 
tario Court  of  Appeal  in  the  very  similar  case  of  Re  Packen- 
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ham  Pork  Packing  Co.  (1906),  12  0.  L.  R.  100,  and  I  am 
unable  to  distinguish  that  case  in  principle,  because  it  i> 
stated  therein,  p.  109,  that:-^ 

"  The  by-law  and  the  subsequent  sanction  of  the  share- 
holders are  the  essential  elements  of  the  power  to  create  the 
preference  stock.  The  power  is  not  otherwise  conferred,  nor 
is  it  inherent  in  the  directors  of  the  company.  It  is  not  a 
question  of  mere  form,  for  the  form  in  this  instance  is  mat- 
ter of  substance.  In  this  case  there  was  a  complete  failure 
to  comply  with  the  provision  of  the  Act  as  regards  the  pas- 
sing of  a  by-law,  the  first  prerequisite  to  the  creation  of 
preference  stock." 

It  is  true  that  sec.  22  of  the  Ontario  Companies  Act  after 
gi^-ing  the  directors  power  to  create  and  issue  preferenco 
stock  by  by-law  provides  that  no  such  by-law  shall  have  any 
force  or  effect  whatever  unless  it  has  been  unanimously  sano- 
tioned  by  a  vote  of  the  shareholders  at  a  general  meeting 
duly  called  for  that  purpose,  but  in  my  opinion  acts  of  dire<*- 
tors  which  are  wholly  unauthorised  unless  performed  in  com- 
pliance with  the  articles  stand  on  no  higher  a  plane  than 
those  which  are  declared  bv  the  Act  to  be  ineffective  because 
of  non-compliance. 

In  some  respects  this  is  a  weaker  case  than  Pakenham's 
because  there  at  least  the  unanimous  consent  of  a  meeting 
had  been  obtained  to  create  preference  stock  of  a  fully  pre- 
scribed nature,  and  though  the  matter  had  been  irregularly 
brought  before  it  as  it  was  not  a  meeting  called  for  the 
special  purpose,  yet  still  there  was  some  justification  for  the 
belief  of  the  directors  that  the  company  approved  their  in- 
tended course,  though  the  directors  failed  to  observe  the  act 
and  pass  a  by-law  and  get  it  sanctioned.  But  in  the  case  at 
bar  the  directors  never  even  attempted  to  create  any  prefer- 
ence stock  of  the  new  capital  or  to  define  its  nature  or  privi- 
leges, or  to  obtain  any  sanction  therefor,  but  simply  pre- 
sumed to  deal  with  it  all  as  "  ten  per  cent,  preferred  shares,'' 
without  any  further  definition  thereof,  .(whatever  that  un- 
certain language  may  be  held  to  mean)  though  the  naturt? 
and  various  privileges  of  the  original  preferred  shares  had 
been  clearly  defined  by  them.  It  may  be,  as  alluded  to  in 
Pakenham's  Case  at  pp.  108-9,  that  the  company  could  not 
repudiate  these  shares  as  against  certain  holders  but  that  is 
no  answer  to  the  objection  of  Barnsley  to  being  placed  on  the 
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list  of  contributories,  and  on  the  facts  I  find  no  diflSculty  in 
saying  as  the  court  said  in  that  case,  p.  109 : — 

"  Here  there  is  no  acquiescence,  delay,  or  conduct  on 
(Barnsley's)  part  to  estop  him  from  alleging  and  shewing 
that  at  the  time  when  he  made  his  application,  and  thence 
forth  until  the  liquidation  proceedings,  the  company  were 
not  in  a  position  to  give  him  that  for  which  he  applied. 
There  was  no  concluded  contract,  and  he  never  received  or 
became  the  holder  of  shares  of  the  nature  and  quality  speci- 
fied .in  the  application  or  any  others." 

It  may  be  as  suggested  that  the  Ontario  Court  of  Appeal 
came  to  an  erroneous  conclusion  in  that  case,  but  I  prefer  to 
follow  it  leaving  it  for  a  higher  tribunal  to  finally  determine 
the  question. 

For  these  reasons  I  think  the  appeal  should  be  dismissed. 

Galliher,  J.A.: — T  concur  in  the  reasons  for  judgment 
of  my  brother  Irving. 

Appeal  dismissed. 


BBinSH  COLTTKBIA. 

February  26th,  1&15. 
court  of  appeal. 

LEDIXGHAM  et  al.  v.  SKINNER  et  al. 

Evidence — Claim  Against  Estate  of  Deceased  Person — Cor- 
rohoration  —  Wife  —  Joint  Claimants  —  Evidence  Act 
(R,  S.B.  C,  ch.  78,  sec.  11). 

Where  a  husband  made  a  claim  against  the  estate  of  the  de- 
ceased unde  of  his  wife  for  board  and  lodgings  furnished  to  the 
said  uncle  it  was  held,  that  the  wffe  was  an  opposite  or  inter- 
ested party  and  that  her  corroboration  of  her  husband's  dnim  did 
not  satisfy  sec.  11   of  the  Evidence  Act. 

Thompson  v.   Coulter   (1903),  M  S.  C.  R.  261,  referred  to. 

Where  two  people  make  a  joint  claim  against  the  estate  of  n 
deceased  person,  sec.  11  of  the  Evidence  Act  requires  independent 
corroboration  in  addition  to  that  supplied  by  each  telling  the  sapjo 
story  as  the  other. 

Varagseur  v.   Varotseur   (1009),  2.5  T.  L.  R.  250,  followed. 

'An  appeal  from  the  judgment  of  Huxter,  C.J.B.C,  of 
the  23rd  June,  1914,  in  favour  of  the  defendants. 
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The  appeal  was  heard  by  Macdoxald,  C.J.A.,  Irvikg, 
Mabtin,  Galliher  and  McPhillips,  JJ.A. 

F.  C.  Elliott,  for  plaintiffs,  appellants. 
D.  S.  Tait,  for  defendants^  respondents. 

Macdonald,  C.J. a.: — In  my  opinion  the  evidence  is  not 
such  as  to  warrant  the  reversal  of  the  judgment  appealed 
from.  It  does  not  satisfy  me  that  either  David  Iloggan  or 
William  Hoggan  contracted  to  pay  for  the  board  and  lodg- 
ing which  formed  the.  basis  of  the  plaintiff's  claim.  The 
plaintiff^s  wife,  afterwards  added  as  a  co-plaintiff  with  her 
husband,  R.  L.  Ledingham,  was  the  adopted  daughter  of 
David  and  William  Hoggan.  It  was  therefore  quite  natural 
that  David  and  William  Hoggan  should  be  entertained  as  a 
guest  by  the  plaintiffs.  The  frequency  and  length  of  David 
Hoggan  s  visits  have,  I  am  satisfied,  been  very  greatly  exag- 
gerated. Even  if  the  evidence  of  the  one  plaintiff  can  be  ad- 
mitted as  corroborative  of  that  of  the  other,  as  to  which  I 
find  it  unnecessary  to  express  an  opinion,  the  whole  is  so 
unsatisfactory  as  to  justify  a  refusal  to  give  effect  to  the 
plaintiff's  claim  against  the  representatives  of  the  deceased 
persons. 

Subsequent  events  militate  very  greatly  against  the  plain- 
tiffs^ claims.  Plaintiff  R.  L.  Ledingham  swears  that  David 
Hoggan  agreed  to  pay  f6r  his  board  and  lodging  when  he  had 
won  his  case  in  the  Privy  Council,  commonly  known  as  the 
"  Settlers'  Rights  Case."  This  is  not  quite  as  it  is  pleaded, 
but  I  will  take  his  sworn  statement  and  that  of  his  wife  and 
co-plaintiff  in  preference  to  the  formal  pleading;  Judgment 
in  the  Privy  Council  in  David  Hoggan's  favour  was  delivered 
on  the  22nd  July,  1907.  On  the  30th  July,  1906,  plaintiff 
R.  L.  Ijedingham  had  borrowed  $1,000,  on  a  promissory  note 
from  David  Iloggan,  and  on  September  2l8t,  1907,  that  is 
to  say,  two  months  after  David  Hoggan  had  won  his  case, 
Ledingham  re-paid  $500  on  account  of  the  note,  and  as  he 
swears  after  David  Hoggan's  death  repaid  the  balance  to 
William  Hoggan,  David  Hoggan's  executor.  Ledingham's 
explanation  of  this  is  not  at  all  satisfactory.  His  repayment 
of  these  monevs  was  inconsistent  with  his  claim  that  ai  that 
time  he  was  entitled  to  a  large  sum  of  money  from  David 
Hoggan  for  board  and  lodging.  * 

The  appeal  should  be  dismissed. 
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Irving,  J.A.  : — For  the  protection  from  unfounded 
claims  it  has  always  been  a  rule  of  the  courts  that  claims 
against  the  estate  of  a  deceased  person  should  be  examined 
with  jealous  suspicion.  In  re  Gamett  Gandy  v.  Macaulay 
(1885),  31  Ch.  D.  1,  applied  in  a  case  somewhat  similar  to 
this,  Doidge  v.  Mirams  ,(1900),  13  Man.  45.  That  rule  was 
originally  a  rule  of  practice,  but  since  1900  it  has  been  made 
a  rule  of  law.  That  statute,  R.  S.  B.  C.  ch.  78,  sec.  11,  has 
not  extended  the  rule,  but  merely  changed  it  from  a  rule  of 
practice  to  a  rule  of  law. 

In  the  present  case  which  was  dismissed  by  the  Chief 
Justice  for  reasons  then  given,  but  of  which  we  have  not 
been  furnished  copies,  we  were  led  to  believe  by  appellants' 
counsel  on  his  opening  that  the  plaintiff*s  claim  was  hardly 
disputed  and  that  it  was  only  a  question  as  to  the  sufficiency 
of  the  corroborative  testimon^i  that  prevented  judgment 
being  given  for  the  plaintiffs.  On  hearing  the  other  side, 
a  very  different  question  or  series  of  questions  are  presented 
for  our  decision.  As  we  have  not  the  findings  of  fact  by  the 
learned  Chief  Justice  it  is  necessary  for  us  to  go  into  the  evi- 
dence at  some  length. 

The  action  launched  in  April,  1913,  is  brought  against 
the  executors  of  the  late  William  Hoggan  (who  died  in  De- 
cember, 1912),  for  board  and  lodging  furnished  to  his  brother 
David  Hoggan  for  572  weeks,  viz. :  from  Ist  April,  1897,  to 
23rd  April,  1908,  and  also  for  board  and  lodging  furnished 
to  the  late  William  Hoggan  for  33  weeks,  viz.:  from  23rd 
April,  1908,  to  6th  December,  1909.  The  action  was  brought 
by  the  husband  of  a  niece  of  the  two  Hoggans  in  respect  of 
board  and  lodging  in  the  home  of  the  plaintiff  and  his  wife 
in  Victoria,  on  two  distinct  contracts  made  with  each  of  the 
two  brothers  David  and  William  by  the  plaintiff  and  the  wife, 
no  one  else  being  present  at  the  interviews  when  the  alleged 
contracts  were  made. 

The  making  of  the  contracts  is  questioned.  The  fact  that 
David  Hoggan  did  spend  some  time  in  the  Ledingham  home 
either  as  a  guest  or  a  lodger  is  not  disputed,  but  that  he  was 
there  for  weeks  and  weeks  is  denied,  and  the  rate  per  week  is 
said  to  be  excessive. 

I  have  read  the  evidence  and  I  agree  with  the  conclusion 
reached  by  the  Chief  Justice.  Having  regard  to  the  great 
lapse  of  time,  this  is  a  case  which  should  be  considered  with 
jealous  suspicion  and  I  would  hold  that  the  plaintiff  has  not 
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proved  either  of  the  contracts  with  David  or  William  he 
relies  on. 

I  will  take  the  alleged  contract  with  David  first  which 
was  supposed  to  have  been  made  in  1897.  The  relationship 
of  the  parties  throws  considerable  light  on  the  questions  at 
issue^  and  therefore  it  will  be  convenient  to  describe  the  par- 
ties and  their  occupations.  The  two  Hoggans,  David  and 
William,  were  brothers — both  bachelors — who  lived  at  Na- 
naimo  and  there  carried  on  business  in  partnership  as  gro- 
cers. The  plaintiff  Mary  Ledingham  was  their  niece  who 
had  been  brought  up  by  their  mother.  Another  member  of 
their  family  was  Thomas  Aitken,  who  also  lived  at  Nanaimo. 
David  Hoggan  and  others,  one  of  whom  was  Samuel  Wad- 
dington,  had  taken  up  land  near  Nanaimo  in  what  is  known 
as  the  Island  Railway  Belt,  and  had  brought  an  action 
against  the  E.  &  X.  Railway  Co.  to  establish  his  right  to  that 
land  as  "  an  actual  settler  "  for  agricultural  purposes  within 
the  meaning  of  the  B.  C.  Settlement  Att  (1883),  47  Vict. 
14.  His  case  was  carried  to  the  Privy  Council,  where  he  was 
beaten,  the  decision  being  that  he  was  in  no  sense  an  actual 
settler  for  agricultural  purposes.  The  decision  was  given 
in  the  spring  of  1894:  see  [1894]  A.  C.  429;  63  L.  J.  P.  C. 
97.  At  that  time  David  Hoggan,  who  was  about  sixty  years 
of  age,  had,  in  addition  to  his  grocery  business  at  Nanaimo, 
some  790  acres  on  Oabriola  Island  and  some  lots  in  the  city' 
of  Vancouver.  The  plaintiff,  Mary  Ledingham,  was  married 
and  living  in  Victoria  with  her  husband  the  plaintiff  Robert 
T^edingham,  and  there  was  also  living  (in  Victoria  I  think) 
William  Ledingham,  a  brother  of  Robert.  This  brings  us 
down  to  the  fall  of  1896,  when,  according  to  plaintiff,  David 
came  to  his  house  and  remained  there  until  his  death  which 
took  place  on  the  23rd  of  April,  1908.  He  came  to  Victoria 
(as  I  understand  Robert  Ledingham  to  say)  to  carry  on  with 
greater  convenience  a  campaign  in  the  Legislature  to  secure 
an  amendment  to  the  Settlement  Act  so  that  his  rights  as  a 
pettier  would  be  recognized.  In  this  campaign  William 
Ix^dingham  was  to  assist  him.  The  arrangement  we  are  told 
was  that  the  property  claimed  was,  in  the  event  of  success,  to 
be  divided  equally  between  David  Hoggan,  William  Leding- 
ham and  one  Hawthornthwaite. 

On  the  10th  of  February,  1904,  the  legislative  campaign 
came  to  an  end  by  the  passage  of  an  Act  under  which  David 
IToggan  was  declared  entitled  to  his  grant,  and  it  wab  con- 
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ceded  a  grant  was  issued  to  him  shortly  after.  As  the  claim 
for  board  runs  from  April,  1897,  to  April,  1908,  it  may  be 
convenient  to  continue  the  history  of  the  Settlers'  Rights 
litigation.  The  right  of  the  provincial  Legislature  to  pass 
the  Act  of  10th  February,  1904,  was  questioned,  and  the  case 
ultimately  carried  to  the  Privy  Council:  see  McGregor  v. 
E.  &  N.  Ry.  Co.,  [1907]  A.  C.  462.  In  1906  Hoggan  brought 
an  action  for  a  declaration  of  title  to  the  minerals,  and  ob- 
tained judgment:  see  E.  &  N.  Ry.  Co.  v.  Hoggan  (1908),  14 
B.  C.  49. 

In  the  spring  of  1897,  according  to  Robert  Ledingham, 
David  wanted  to  pay  his  board  bill  from  the  fall  up  to  that 
date,  and  he  offered  $20,  which  sum  apparently  was  accepted 
in  full  to  that  date.   The  plaintiff  then  gives  this  evidence : — 

"Well  he  says  Bob  I  haven't  got — my  wife  and  I — I 
haven't  got  much  money  and  he  says,  you  know  I  have  been 
to  the  Privy  Council  and  I  have  spent  all  I  had  there  and 
he  says  he  was  trying  to  do  what  he  could  but  we  came  to  an 
arrangement  right  there  that  we  would  not  look  for  any  pay 
until  he  gained  his  case,  that  is,  he  was  to  pay  us  when  he 
gained  his  case,  and  he  was  to  pay  us  well  if  he  won  the  case, 
and  if  he  did  not  win  the  case  we  were  to  be  paid  anyway. 

"  The  Court :— What  amount  ? 

"(A.  There  was  no  amount  made,  that  is  it.  He  was  to 
pay  us-  well  if  he  won  the  case,  and  if  he  did  not  win  it  he 
would  pay  us.  Because  he  hadn't  any  money,  but  he  had 
property  you  see.  And  we  went  through  the  whole  conver- 
sation— and  he  couldn't  realize  very  much  on  his  property 
at  that  time.  You  see  property  was  not  worth  but  very  little."^ 

That  is  the  contract  sued  on.  The  other  plaintiff,  Mary, 
gave  the  following  account,  the  nature  of  which  was  to 
justify  the  amount  of  the  per  diem  charge : — 

"  Q.  Now  do  you  remember  a  conversation  with  David 
Hoggan  in  the  spring  of  1897?    A.  Yes. 

Q.  When  some  arrangement  was  made.  Now,  tell  us 
what  the  conversation  was,  if  you  remember  it. 

A.  Well  he  had  been  with  us  then  for  perhaps  a  week  or 
BO,  and  he  offered  us  some  money,  at  least  he  offered  my  hus- 
band, and  my  husband  would  not  take  it,  but  he  left  it  on 
the  table,  and  he  said,  I  must  make  some  arrangement — you 
won't  take  anything,  now,  he  said,  I  am  going  into  this  case, 
I  think  I  will  be  able  to  fight  the  thing  out,  but  I  haven^t 
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any  means,  any  money  only  a  small  income,  and  if  you  will 
see  me  through  the  case,  help  me  along,  he  said  I  will  see 
you  are  paid  when  I  win  the  case. 

Q.  Speak  louder  please.     A.  He  said  he  would  see  we 

.  would  be  paid  if  he  won  the  case,  but  whether  he  won  it  or 

not  we  would  be  paid  anyway;  be  paid  well  if  he  won  it, 

but  paid  anyway,  because  you  know,  he  say«,  I  have  some 

property." 

After  Mary  Ledingham  had  given  this  and  further  evi- 
dence in  support  of  her  husband's  claim,  she  was,  at  the  sug- 
gestion of  the  learned  Chief  Justice,  but  on  the  application 
of  the  plaintiff's  counsel,  added  as  a  party  plaintiff,  and  the 
hearing  proceeded. 

The  first  question  raised  before  us  on  the  appeal  is  as  to 
the  sufficiency  of  Mary  Ledingham's  corroboration  to  satisfy 
the  statutory  rule.     Section  11  is  as  follows: — 

"In  any  action  or  proceeding  by  or  against  the  heirs, 
executors,  administrators,  or  assigns  of  a  deceased  person, 
an  opposite  or  interested  party  to  the  action  shall  not  obtain 
a  verdict,  judgment,  or  decision  therein,  on  his  own  evidence, 
in  respect  of  any  matter,  occurring  before  the  death  of  the 
deceased  person,  unless  such  evidence  is  corroborated  by  some 
other  material  evidence." 

It  differs  from  the  Nova  Scotia  Statute  referred  to  in 
McDonald  v.  McDonald  (1902),  33  S.  C.  R.  145,  hut  is  iden- 
tical with  the  Ontario  statute  dealt  with  in  Thomson  v. 
Coulter  (1903),  34  S.  C.  R.  261.  Mrs.  Ledingham  being,  in 
my  opinion,  an  opposite,  or  at  any  rate,  an  interested  party, 
I  do  not  think  her  evidence  can  be  regarded  as  corroborative 
See  also  Vava&seur  v.  Vavasseur  ,(1^09),  25  T.  L.  R.  250, 
where  two  persons  made  a  joint  claim,  Channell,  J.,  said  it 
was  necessary  to  have  independent  corroboration  in  addition 
to  what  was  supplied  by  eacli  telling  the  same  story  as  the 
other. 

The  defence  is  that  what  board  and  lodging  was  afforded 
by  the  plaintiffs  was  to  be  expected  having  regard  to  the  rela- 
tionship between  David  Hoggan  and  Mary  Ledingham  and 
the  promises  (if  made)  were  made  in  a  general  way  and  Mary 
Ledingham  and  her  husband  looked  for  their  reward  not  to 
any  contract  but  to  her  uncle's  generosity.  Cf.  Farina  v. 
Pickus,  [1900]  1  Ch.  331,  69  L.  K.  Ch.  161 ;  Montreal  Gas 
Co.  V.  Vasey,  [1900]  A.  C.  595,  69  L.  J.  P.  C.  134.     I  do  not 
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think  she  can  be  regarded  as  an  independent  witness:  Raw- 
linson  v.  Scholer,  79  L.  T.  350.  Nor  can  I  consider  her  evi- 
dence corroborative  as  to  his  rewarding  her,  as  what  she  says 
is  consistent  with  compensation  being  allowed  by  his  will  or 
otherwise:  per  Lindley,  L.J.,  In  re  Finch  (1882),  23  Ch.  D. 
261,  cited  by  Killam,  J.,  in  Thomson  v.  Coulter  (1903),  34 
S.  C.  R.  264.  Nor  do  I  find  satisfactory  corroborative  evi- 
dence of  a  contract  in  any,  of  the  other  evidence  adduced. 
If,  therefore,  the  Chief  Justice  dismissed  the  action  on  that 
ground,  or  because  there  were  rebutting  circumstances,  I 
agree  with  him. 

That  disposes  of  the  first  alleged  contract. 

The  plaintiffs  second  string  to  that  bow  was  that 
William,  after  David's  death,  agreed  to  pay  the  claim.  As 
to  this  the  plaintiffs  evidence  is  not  corroborated  by  any  one 
but  his  wife's  and  her  testimony  tells  a  somewhat  different 
tale. 

Then  as  to  the  claim  against  William  for  board  and  lodg- 
ing supplied  to  him.  The  case  rests  on  the  evidence  of  two 
discredited  witnesses,  and  I  think  the  judge  was  justified  in 
dismissing  this  claim  alao. 

It  was  argued  that  as  Mary  Ledingham  had  been  made 
a  party  at  the  suggestion  of  the  Chief  Justice,  that  the  rule 
laid  down  in  Vavasseur  v.  Vavasseur  does  not  apply.  I  do 
not  think  the  plaintiffs  can  now  put  forward  such  an  argu- 
ment in  view  of  the  application  being  made  by  and  in  her 
presence,  nor  can  the  court  look  at  what  led  up  to  the  amend- 
ment. 

But,  assuming  there  was  a  promise  such  as  the  plain- 
tiff relies  on,  I  am  not  satisfied  that  David  Hoggan  did  oc- 
cupy the  room  reserved  for  him  for  the  long  period  claimed, 
for  the  following  reasons : — 

1.  The  time  charged  for  far  exceeds  the  time  occupied 
by  the  campaign  carried  on  in  Victoria. 

2.  The  evidence  of  Waddington  and  Kirkham  (who  have 
no  interest  in  this  action)  satisfies  me  that  David  Hoggan 
was  not  a  continuous  visitor  at  Victoria,  but  spent  nearly  all 
his  time  in  Nanaimo. 

3.  The  letter  produced  (exhibit  1,  p.  197)  speaks  of 
"  beijig  in  Victoria  for  the  last  week.  I  came  down  to  meet 
a  niece  and  nephew,  etc."  "I  am  speeling  in  Bob's  house. 
They  are  camping  out." 
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4.  Exhibit  J.,  24th  September,  1905,  shews  that  he  was 
living  at  Xanaimo  and  his  death  occurred  at  Nanaimo.  On 
the  whole  I  would  say  that  the  statement  with  which  Robert 
Ijedingham  opened  his  evidence,  viz.:  that  he  remained  at 
his  house  from  1897  till  his  death  in  1908  was  untrue,  and  I 
am  also  satisfied  by  the  evidence  that  the  charge  of  $15  p«^r 
week  was  excessive  for  the  accomodation  afforded,  particu- 
larly when  it  is  contrasted  with  the  $20  given  by  David  Ho^- 
gan  in  the  spring  of  1897  for  what  he  had  received  in  the 
winter  of  1896-1897. 

I  would  regard  the  sum  of  $700,  a  very  fair  remunera- 
tion for  what  they  gave  David  and  William,  and  as  William 
paid  Mary  Ijedingham  that  sum  in  November,  1910,  I  would 
dismiss  the  action  on  that  ground.  Her  explanation  as  to 
why  he  paid  her  that  sum  seems  to  me  unsatisfactory.  For 
one  reason  the  sum  of  $700  is  altogether  out  of  proportion 
to  the  expense  of  two  women  going  to  California  to  stay  with 
their  uncle. 

Marti X,  J. A.: — I  find  myself  unable  to  take  the  view 
that  the  learned  trial  judge  reached  a  wrong  conclusion,  and 
therefore  the  appeal  should  be  dismissed. 

GALLiHEii^  J. A.: — At  the  close  of  this  case  I  was  pre- 
pared to  give  judgment  dismissing  the  appeal. 

Further  consideration  confirms  me  in  that  view. 

McPiriLLiPs,  J.A. : — ^This  appeal  is  from  the  judgment 
of  the  Chief  Justice  of  British  Columbia  (Hunter,  C.J.),  and 
raises  a  question  which  it  seems  to  me  is  concluded  by  auth- 
ority and  statute  law,  that  is  that  the  action  is  one  requir- 
ing corroboration. 

The  learned  Chief  Justice  did  not  give  a  written  judg- 
ment, but  counsel  state  that  he  proceeded  upon  the  ground  of 
lack  of  corroboration. 

The  evidence  in  the  case  is  at  some  considerable  length 
and  the  trial  would  appear  to  have  extended  over  a  period  of 
three  days.  In  a  review  of  the  evidence  which  was  very  ex- 
haustively gone  over  upon  the  appeal  by  counsel  for  both 
sides,  I  cannot  bring  myself  to  any  other  conclusion  than 
that  arrived  at  by  the  learned  Chief  Justice,  and  it  is  a  case 
which  is  peculiarly  one  for  the  trial  judge,  in  that  the  evi- 
dence is  relative  to  a  claimed  cause  of  action  against  the 
estate  of  a  deceased  person. 


1915]  LEDINGHAM  ET  AL.  v,  SKINNER  ET  AL.  749 

The  statute  law  which  calls  for  consideration  is  to  be 
found  in  the  Evidence  Act  (R.  S.  B.  C.  1911,  ch.  78)  being 
sec.  11  thereof. 

The  statute  law  of  British  Columbia  is  in  the  identical 
words  of  the  Ontario  Act  (R.  S.  0.  (1897)  ch.  73,  sec.  10) 
which  received  the  consideration  of  the  Supreme  Court  of 
Canada  in  Thompson  v.  Coulter  .(1^03),  34  S.  C.  R.  261. 
Mr.  Justice  Killam  at  p.  263  made  use  of  the  following  lan- 
guage :— 

"  In  my  opinion  this  enactment  demands  corroborative 
evidence  of  a  material  character  supporting  the  case  to  be 
proved  by  such  '  opposite  or  interested  party  *  in  order  to  en- 
title him  to  a  ^  verdict,  judgment  or  decision.'  Unless  it  sup- 
ports that  case  it  cannot  properly  be  said  to  *  corroborate.* 

A  mere  scintilla  is  not  sufiScient.  At  the  same  time  the 
corroborating  evidence  need  not  be  sufficient  in  itself  to 
establish  the  case.^' 

I  am  of  the  opinion  that  there  is  a  lack  of  corroboration 
even  were  the  action  to  be  looked  at  as  one  by  Robert  L. 
Ledingham  alone,  but  if  the  action  is  to  be  looked  at  as  being 
one  by  both  the  husband  and  wife,  Robert  L.  Ledingham  and 
May  Ledingham  (May  Ledingham  being  added  as  a  party 
plaintiff  at  the  trial),  then  there  is  the  additional  difficulty 
oi  establishing  corroboration.  Mr.  Justice  Channell  in 
Vavasseur  v.  Vavasseur  (1909),  26  T.  L.  R.  250,  at  p.  252, 
said: — 

"  That  was  a  very  serious  difficulty  because  the  rule  with 
regard  to  corroboration  was  very  clear  and  when  two  people 
made  a  joint  claim  it  was  necessary  to  have  independent 
corroboration  in  addition  to  what  was  supplied  by  each  tell- 
ing the  same  story  as  the  other.  The  meaning  of  the  rule 
was  that  the  court  could  not  piece  reliance  on  the  recollection 
of  people  in  such  circumstances  without  corroboration,  not 
that  the  court  thought  that  the  witnesses  were  saying  any- 
thing untrue." 

In  my  opinion  this  appeal  can  be  decided  solely  upon  the 
ground  that  the  action  fails  by  reason  of  there  being  the 
absence  of  that  corroboration  which  is  the  prerequisite  to  the 
right  to  judgment  being  in  favour  of  the  plaintiffs. 

In  arriving  at  the  conclusion  which  I  have  upon  this 
appeal  it  is  with  some  very  considerable  regret  as  it  is  abun- 
dantly clear  from  the  evidence  that  the  plaintiffs  did  give 
most  kindly  care  to  the  late  William  Hoggan,  who  was  for 
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such  a  long  time  in  delicate  health,  and  were  most  solicitous 
for  hia  welfare  and  their  acts  and  deeds  are  to  be  commended 
but  unfortunately  fail  to  establish  a  cause  of  action  sufficient 
in  law. 

In  my  opinion  the  appeal  should  be  dismissed. 

Appeal  dismissed. 
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COOK  V.  CANADIAN  COLLIERIES  LTD. 

Railway  —  Negligence  —  Antiquated  System  of  Coupling  — 
Unincorporated  Railway  Operated  by  a  Company  on  its 
Own  Lands — Liability  Apart  from  sec.  26i,  sub-sec.  o. 
of  the  Railway  Acts  (R.  S.  C.  1906,  ch.  37.) 

A  coal  company  operated  a  train  over  its  own  lands  for  the 
purpose  of  carrying  coal  from  its  mines  to  its  wltaif.  A  passenger- 
car  was  attached  to  the  train.     The  raUway  was  unincorporated : — 

Held,  that  although  sec.  264,  sub-sec.  c.  of  the  Railway  Act 
(R.  S.  C.  1906.  ch.  37),  requiring  incorporated  raUways  to  use 
couplers  which  couple  automatically  by  impact,  did  not  apply  to 
the  railway  in  question,  the  use  of  the  antiquated  pystem  of  a  link 
and  pdn  coupling  by  the  said  company  constituted  negligence  per  te. 
(IBVINO,  J.  A.,  dissenting). 

An  appeal  from  the  judgment  of  Clement,  J.,  without 
a  jury,  of  May  19th,  1914,  in  favour  of  the  plaintiff  in  an 
action  for  damages  for  injuries  caused  by  the  alleged  negli- 
gence of.  defendant  company. 

The  appeal  was  heard  by  Maodonald,  C.J.A.,  Irving, 
Martin,  Galliher  and  McPhillips,  JJ.A. 

Maclean,  K.C.,  for  defendant  company,  appellant. 
Leighton,  for  plaintiff,  respondent. 

Irving,  J.A.  .(dissenting) : — I  would  allow  the  appeal 
and  dismiss  the  action.  This  is  not  a  railway  within  the 
Dominion  or  Provincial  statute.  It  was  built  by  the  Welling- 
ton Collieries  Co. — a  coal  company — and  was  operated  by 
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them  over  their' own  lands  for  the  purpose  of  carrying  coal 
from  their  mines  to  their  wharf,  a  distance  of  some  12  miles. 
A  passenger  car  is  attached  to  the  train. 

The  defendants  operate  it  in  the  same  way  and  make 
reports  to  the  Department  of  Bailways  annually,  and  in 
those  reports  state  that  it  is  being  operated  without  any 
charter. 

I  do  not  think  it  can  be  kid  down  that  every  mining  com- 
pany omitting  to  use  automatic  couplers  is  guilty  of  negli- 
gence, and  in  the  absence  of  such  legislation  I  am  unable  to 
say  that  the  defendants  were  guilty  of  any  negligence. 

Martin^  J.A.  : — After  a  careful  perusal  of  all  the  evi- 
dence I  am  satisfied  that  the  learned  trial  judge  was  justified 
in  the  view  he  took  of  the  facts  and  in  such  case  no  legal 
difficulty  exists  to  prevent  the  plaintiff  from  holding  the 
judgment  entered  in  his  favour. 

The  appeal,  therefore,  should  be  dismissed. 

Galliher,  JjA.  : — I  would  maintain  the  judgment  of  the 
learned  trial  judge. 

While  this  is  not  an  incorporated  railway  company,  and 
the  provisions  of  the  Railway  Act,  R.  S.  C.  1906,  ch.  37,  sec. 
264,  sub-sec.  c.  cannot  be  invoked,  yet  the  defendants  are 
operating  a  railway  carrying  passengers  and  freight  and  ex- 
posing their  workmen  to  the  same  dangers  as  any  duly  in- 
corporated railway  company. 

The  link  and  pin  coupling  is  now  a  thing  of  the  past  in 
Canada  on  all  operating  railways,  Parliament  in  its  wis- 
dom, owing  to  the  attendant  danger  to  employees,  having 
seen  fit  to  legislate  abolishing  it. 

It  has  been  so  long  recognised  as  dangerous,  and  as  for  a 
considerable  number  of  years  safer  and  better  appliances 
have  teen  in  vogue,  I  hold  that  the  failure  to  adopt  these 
appliances  and  to  continue  the  antiquated  system  to  the 
greater  danger  of  its  employees  is  a  negligent  act  on  the 
part  of  the  defendants. 

It  may  be  said  that  it  is  hard  to  draw  the  line  in  such  a 
case,  and  while  on  ordinary  logging  roads  as  we  understand 
them  in  this  Province,  or  in  underground  workings  in  mines 
it  might  not  be  reasonable  to  exact  the  same  degree  of 
modem  equipment,  yet  parties  operating  as  the  defendants 
here  are  should  I  think  be  held  to  be  negligent. 
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Mc Phillips,  J.A.  : — ^This  is  an  appeal  from  the  judg- 
ment of  Mr.  Justice  Clement  in  a  negligence  action.  The 
learned  trial  judge  was  sitting  without  a  jury,  and  in  giving 
a  considered  judgment  has  by  his  findings  of  fact  held  that 
the  defendants  were  guilty  of  negligence  and  absolves  the 
plaintiff  from  any  contributory  negligence.  The  evidence 
admits  of  these  findings  of  fact  and  in  my  opinion  no  such 
case  has  been  made  out  upon  this  appeal  which  would  war- 
rant their  disturbance. 

The  couplings  in  use  were  certainly  not  of  the  most 
modem  kind,  but  it  could  not  be  said  that  this  alone  would 
constitute  liability,  yet  there  must  be  a  time  when  the  more 
modem  appliances  should  be  adopted.  When  we  have  the 
almost  obsolete  couplings  and  a  defective  system  as  well  and 
the  non-enforcement  of  rules  of  safety — if  any  such  really 
existed — a  ^complete  case  is  made  out  of  negligence  for 
which  the  appellants  must  be  held  to  be  answerable.  The 
cases  which  in  my  opinion  support  the  conclusion  to  which 
I  have  come  upon  this  appeal  are — Pralick  v.  G.  T.  Ry.  Co. 
(1910),  43  S.  C,  R.  494,  Mr.  Justice  Duff  at  pp.  519-520: 
Stone  v.  C.  P.  R.  Co.  (1913),  47  S.  C.  R.  634.  It  is  tme  the 
latter  case  to  a  large  extent  goes  upon  statutory  duty,  but 
Mr.  Justice  Anglin,  at  p.  656  said: — 

"  A  finding  of  negligence  on  the  part  of  the  defendants 
is  probably  involved  in  the  finding  of  such  a  defect,  but  a 
finding  of  negligence  is  not  requisite  where  a  breach  of  statu- 
tory duty  causing  the  injury  complained  of  has  been  estab- 
lished.'' 

It  is  a  case,  however,  that  is  most  instructive  upon  the 
question  so  strenuously  advanced  in  the  present  case  that  the 
plaintiff  was  guilty  of  contributory  negligence,  and  I  would 
in  particular  refer  upon  this  point  to  the  judgment  of  Mr. 
Justice  Anglin. at  pp.  660,  661,  662,  and  to  Carrigan  v. 
Granby  (1909),  16  B.  C.  R.  157. 

I  do  not  find  it  necessary  to  express  an  opinion  upon  the 
question  as  to  whether  the  appellants  are  subject  to  the  Rail- 
way Act  (R.  S.  B.  C.  194). 

The  appeal  therefore  should  in  my  opinion  be  dismissed. 

» 

Macdonald,  C.J.A.,  agreed  with  the  trial  judge. 

Appeal  dismissed;  Irving,  J.A.,  dissenting. 
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COLUMBIA  BITULITHic  LTD.  v.  VANCOUVER 

LUMBER  CO.  ET  AL. 

Company — Trading  Company — Powers  Given  by  Charter — 
Incidental  Powers — Power  to  Loan — Chattel  Mortgage 
Given  as  Security  for  Future  Advances — Ultra  Vires — 
Interpleader — Seizure  by  Judgment  Creditor — Invaiidity 
of  Mortgage — Affidavit  of  Due  Execution  Sworn  Before 
Solicitor  of  Both  Mortgagor  and  Mortgagee  —  County 
Court  Rules,  1905,  r.  309  and  sec.  8  of  Bills  of  Sale  Act, 
(R.  S.  B.  C.  1911,  ch.  20)— Effect. 

A  chattel  mortgage  given  to  a  trading  company  as  security  for 
a  loan  and  future  advances  la  void  unless  the  company  has  express 
or  incidental  power  to  loan,  the  omission  from  the  memorandum  of  a 
trading  company  of  express  power  to  loan  being  of  the  utmost  sig- 
nificance in  determining  the  question  of  incidental  power. 

The  question  of  what  incidental  powers  a  company  has  is  to  be 
determined  by  fair  implication  from  the  expressly  conferred  powers. 

Semhle,  that  although  a  chattel  mortgage  given  to  a  company  to 
secure  an  ultra  rireg  loan  is  void,  the  company  may  nevertheless 
recover  its  own  money  from  the  mortgagor. 

Per  MikBTiN,  J.A. : — ^The  rules  of  the  court  in  which  a  chattel 
mortgage  or  a  bill  of  sale  is  deposited  apply  thereto  and  therefoi^e 
a  chattel  mortgage  filed  in  the  County  Court  is  void  (under  County 
Court  Rule  309)  where  the  affidavit  of  due  execution  is  sworn  before 
the  common  solicitor  of  both  mortgagee  and  mortgagor. 

Re  Baglfiy   (1911),  80  L.  J.  K.  B.  168.  followed. 

The  case  came  on  for  trial  on  September  23rd,  1914. 

The  Vancouver  Lumber  Co.  recovered  judgment  in  an 
undefended  action  against  the  Scott-Qoldie  Co.  as  the  ac- 
ceptors of  certain  bills  of  exchange.  The  sheriff  on  JaAuary 
8th,  1914,  seized,  under  a  writ  of  fi.  fa.,  goods  to  which  the 
(Columbia  Bitulithic  Co.  claimed  a  title  under  a  chattel  mort- 
gage given  to  it  on  August  16th,  1913,  to  secure  advances  up 
to  the  sum  of  $50,000,  and  the  Burrard  Co.  claimed  as  a 
judgment  creditor.  The  sheriff  thereupon  interpleaded,  and 
the  parties  were  ordered  to  proceed  to  the  trial  of  an  issue 
in  the  Supreme  Court,  the  Columbia  Co.  to  be  plaintiff  and 
the  Vancouver  Co.  defendant. 

The  issue  directed  to  be  tried  was  whether  at  the  time  of 
the  seizure  by  the  sheriff  the  goods  seized  were  the  property 
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of  the  Columbia  Co.  as  against  the  Vancouver  Co.  The 
Columbia  Co.  was  a  shareholder  in  the  Seott-Goldie  Co. 
which,  at  the  request  of  the  directors,  of  the  Scott-Goldie 
Co.,  advanced  money  to  that  company,  and  as  security  there- 
for took  the  said  mortgage. 

An  appeal  by  plaintiff  from  the  following  judgment: — 

Murphy,  J. : — I  feel  bound  by  the  decision  in  Carter  v. 
Columbia  Bitulithic  Co.,  28  W.  L.  R.  758,  to  hold  the  trans- 
action out  of  which  the  chattel  mortgage  arose  to  have  been 
ultra  vires  of  the  plaintiff  company.  They  had  no  more 
authority  under  their  corporate  powers  to  make  enormous 
loans  than  they  had  to  guarantee  debts  and  I  cannot  see  how 
the  one  act  can  be  held  any  more  incidental  to  their  business 
tlian  the  other.  The  reason  for  the  reluctance  frequently 
expressed  to  imply  a  power  in  a  company  to  become  a  surety 
is  given  in  Union  Bank  v.  McKillop,  30  0.  L.  R.  p.  87,  at  p. 
99,  by  Hodgins,  J.A.,  delivering  the  unanimous  judgment 
of  the  Court  of  Appeal  as  being  "because  the  result  of  a 
guarantee  against  the  debts  of  another  company  is  to  put  the 
assets  of  the  guaranteeing  company  in  peril  for  liabilities 
incurred  in  the  carrying  on  of  a  business  in  which  the 
guarantor  is  not  directly  interested  and  whose  engagements 
it  has  no  means  of  controlling.'*  By  the  mortgage  in  ques- 
tion here  an  amount  of  cash  assets  equal  to  the  total  auth- 
orised capital  of  the  plaintiff  company  was  placed  in  the 
hands  of  a  company  in  which  it  was  no  more  directly  inter- 
ested than  was  the  McKillop  company  in  the  case  cited,  in 
the  West  Lome  Wagon  Co.,  that  company  holding  some 
shares  in  the  wagon  company  just  as  plaintiflF  company  here 
does  in  the  Scott-Goldie  Co.,  and  just  as  clearly  the 
plaintiff  company  had  no  means  of  controlling  the  engage- 
ments of  the  Scott-Goldie  Co.  If  ultra  vires  the  trans- 
action can  give  rise  to  no  debt — legal  or  equitable.  Birk- 
beck  Permanent  Benefit  Society,  In  re,  81  L.  J.  Ch.  786, 
affirmed  as  to  this  in  Sinclair  v.  Brougham,  [1914]  A.  C. 
398.  These  cases  shew  that  equitable  rights  arise  from  ultra 
vires  contracts,  but  evidence  on  these  was  not  led  and,  as  I 
understand,  the  action  could  not  be.  The  whole  basis  of 
these  proceedings  is  contract  and  according  to  the  auth- 
orities cited  no  contract  can  exist.  Securities  given  to  cover 
an  ultra  vires  contract  cannot  be  retained  as  a  matter  of 
contract,  although  they  may  be  effective  when  equities  are 
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shewn  to  the  extent  of  such  equities.  Cunliffe  Brooks  &  Co. 
v.. Blackburn  and  District  Benefit  Building  Society,  9  A.  C. 
857,  affirming  the  decision  of  the  Court  of  Appeal,  22  Ch. 
D.  61. 

No  such  equities  were  proven  before  ^  me.  Further,  if 
there  is  no  legal  or  equitable  debt  how  can  this  chattel  mort- 
gage be  held  good  as  against  creditors,  since  putting  it  on  its 
highest  ground  it  is  intended  as  a  security  for  a  debt,  which 
must  be  verified  by  an  affidavit  of  bona  fides.  When  the 
Bills  of  Sale  Act  requires  that  with  respect  to  such  chattel 
mortgages  the  affiant  must  state  "  that  tiie  grantor  is  justly 
and  truly  indebted  to  the  grantee"  this  statement  I  think 
must  mean  a  debt  which  is  either  legal  or  equitable.  If  so, 
the  requirements  of  the  Bills  of  Sale  Act  have  not  in  reality 
been  complied  with  and  could  not  be,  and  the  chattel  mort- 
gage is  void  against  the  defendants. 

The  issue  is  decided  in  favour  of  defendants. 

The  appeal  was  heard  by  Irving,  Martin,  Galliher  and 
McPhillips,  JJ.A. 

Bodwell,  K.C.,  for  plaintiff,  appellant. 
Davis,  K.C.,  for  defendant,  respondent. 

Irving,  J. A. :— In  Carter  v.  Columbia  Bitulithic  Co.,  28 
W.  L.  R.  758,  this  court  held  a  guarantee  given  by  the 
Columbia  Bitulithic  Co.  for  the  convenience  of  the  Scott- 
Goldie  Co.  was  ultra  vires. 

The  defendants  in  this  action  having  recovered  a  judg- 
ment against  the  Scott-Goldie  Quarry,  Ltd.,  the  grantors  of 
a  chattel  mortgage,  dated  16th  August,  1913,  seized  the  goods 
and  chattels  mentioned  in  the  mortgage ;  the  plaintiffs  there- 
upon claimed  the  goods  as  theirs  under  the  said  mortgage, 
and  an  issue,  which  came  on  to  be  heard  before  Mr.  Justice 
Murphy,  was  directed. 

That  learned  judge,  who  felt  that  he  was  bound  by  our 
decision  in  Carter  v.  Bitulithic,  was  of  the  opinion  that  the 
transaction  of  loan  was  ultra  vires  of  the  company,  and 
that  as  it  was  a  proceeding  which  neither  the  directors  nor 
the  company  had  authority  to  make,  the  issue  must  be 
decided  in  defendants'  favour. 

Mr.  Bodwell  draws  a  distinction  between  a  lending  on 
the  security  of  a  mortgage  (that  is  this  case)  and  the  giving 
of  a  guarantee  (as  in  the  Carter  Case),  and  contends  that 
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what  was  done  in  this  case  was  "  incidental  '*  to  the  powers 
of  the  company:  Ashbury  Carriage  Co.  v.  Biche  (1875),  L. 
B.  7  H.  L.  653,  44  L.  J.  Ex.  185,  construing  incidental  as 
**  reasonably  "  incidental  in  accordance  with  the  opinion  of 
Selwyn,  L.C.  in  A.-G.  v.  Great  Eeastem  (1880),  5  App.  Cas. 
473,  the  word  "  incidental  '*  was  discussed  in  the  Osborne 
Case,  [1910]  A.  C.  87 ;  79  L.  J.  Ch.  93,  and  means  nothing 
more  than  "  by  fair  implication.** 

In  Union  Bank  v.  McKillop  (1913),  30  0.  L.  B.,  p.  87, 
a  number  of  cases  relating  to  guarantees  by  a  trading  com- 
pany are  collected.  It  is  not  necessary  that  further  reference 
should  be  made  to  them. 

In  my  opinion  the  lending  of  money  and  undertaking  to 
make  future  advances  on  mortgage  is  not  incidental  to  any 
of  the  purposes  mentioned  in  the  plaintiffs'  memorandum. 
The  power  to  loan  is  quite  a  common  power  to  insert  and 
its  omission  from  the  memorandum  is  of  the  utmost  signifi- 
cance in  the  case  of  a  trading  company. 

There  seems  to  be  no  golden  rule  by  which  you  can  deter- 
mine all  cases  as  to  what  is  incidental  except  this — Is  what 
has  been  done  and  is  now  objected  to,  reasonably  incidental  to 
the  business  authorized  by  the  memorandum?  This  rule — 
almost  no  rule,  it  is  so  simple — ^is  perfectly  plain,  the  diflS- 
culty  lying  in  its  application.  We  are  warned  not  to  give  way 
to  the  argument  that  because  what  had  been  done  assists  or 
would  be  convenient  to  the  company.  See  A.-G.  v.  Mersey, 
[1907]  A.  C.  415.  It  does  not  think  anybody  reading  the 
memorandum  would  say  that  lending  the  money  of  the  com- 
pany was  incidental  to  any  of  the  matters  mentioned  in  the 
memorandum  of  the  company.  Since  that  pungent  judgment 
was  delivered  the  words  "incidental  powers"  or  whatever 
equivalent  language  is  used  must  be  read  strictly.  See  A.-G. 
V.  West  Gloucestershire  Water  Co.,  [1907]  2  Ch.,  at  343. 

Mr.  Bodwell,  on  the  assumption  that  his  first  point  is  bad, 
then  argued  that  the  chattel  mortgage  given  to  secure  the 
loan  was  not  necessarily  bad,  and  that  it  would  support  the 
plaintiff's  claim  against  the  seizure.  His. main  authority 
was  In  re  Coltman,  Coltman  v.  Coltman  (1881),  19  Ch.  D. 
64,  51  L.  J.  Ch.  3.  That  was  a  case  on  a  promissory  note 
given  to  the  trustees  of  a  friendly  society  to  secure  £300. 
The  defendant's  contention  was  that  as  the  trustees  were  not 
authorized  to  make  a  loan  to  anybody  other  than  a  member 


1915]    COLVMBIX  BITULITHW  v.  VANCOUVER  L.  GO.        757 

of  the  society,  the  loan  was  an  illegal  act  and  therefore  the 
the  society  could  not  recover. 

The  Court  of  Appeal,  however,  thought  that  although 
the  trustees  had  no  authority  to  make  the  loan,  the  majority 
of  the  members  could  have  done  so,  and  therefore  the 
loan  was  not  illegal,  and  the  plaintiffs  could  recover.  So 
far  as  I  can  find  that  case  has  not  been  over-ruled.  The 
right  of  the  lender  to  recover  notwithstanding  there  has 
been  a  breach  ot  trust  on  his  part  seems  well  established.  Cf. 
the  case  of  Ernest  v.  Crosdyl  (1869),  L.  R.  29  Ch.  580. 

In  the  present  case  the  plaintiff  company  may  have  the 
right  to  recover  their  own  money  from  the  Scott-Goldie  Co. 
by  a  tracing  order  or  a  decree  for  rescission  or  both,  but  that 
is  quite  a  different  thing  to  being  able  to  hold  as  their  own 
property  something  which  was  mortgaged  to  them  when  they 
parted  with  their  money.  That  something  could  only  become 
theirs  by  virtue  of  a  contract  and  it  is  that  particular  con- 
tract that  they  were  not  authorised  to  enter  into. 

The  consideration  for  it  was  wanting  and  therefore  I 
reach  the  conclusion  that  the  security  is  void. 

I  would  dismiss  the  appeal. 

Martin,  J. A: — ^Apart  from  other  questions,  an  objection 
is  raised  to  the  validity  of  the  chattel  mortgage  on  which 
the  plaintiff  relies,  and  it  should,  I  think,  be  determined  at 
the  outset,  because  if  the  objection  is  sustained  that  is  an 
end  of  the  matter. 

Sec.  8  of  the  Bills  of  Sale  Act  provides  that  the  bill 
of  sale  "be  registered  by  the  filing  of  such  bill  of  sale  or 
copy  thereof,  as  the  case  may  be,  together  with  such  afiidaviis 
as  are  herein  required,  in  the  County  Court  registry  of  such 
county  or  place  (as  specified)  ...  in  the  office  of  the 
Registrar  of  the  County  Court  at  Victoria,'*  or  as  the  case 
may  be.  And  the  following  proviso  is  at  the  end  of  the 
section : — 

"  Provided,  however,  that  the  Lieutenant-Governor  in 
Council  may  from  time  to  "time  subdivide  or  alter  the  said 
districts,  and  provide  for  the  registration  of  bills  of  sale  in 
the  office  of  any  Registrar  of  a  County  Court  for  a  district 
or  at  a  place  different  from  those  above  mentioned.'* 

Rule  309  of  the  County  Court  Rules  (1905)  is  as  fol- 
lows : — 

"An  affidavit  shall  not  be  filed  or  used  which  has  been 
sworn  before  any  person  who  was  at  the  time  of  the  swearing 
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of  the  same  the  solicitor  acting  for  the  party  on  whose  be- 
half such  affidavit  is  to  be  used^  or  the  agent,  partner  or 
clerk  of  such  solicitor,  or  who  is  the  party  himself/^ 

Order  38,  r.  16  of  the  English  Supreme  Court  Rules  is 
the  same  as  our  Supreme  Court  Kule  536,  and  is  thus : — 

"  No  affidavit  shall  be  sufficient  if  sworn  before  the  solici- 
tor acting  for  the  party  on  whose  behalf  the  affidavit  is  to 
be  used,  or  before  any  agent  or  correspondent  of  such  solici- 
tor, or  before  the  party  himself." 

Upon  that  rule  and  the  English  Bills  of  Sale  Act,  1878, 
it  was  decided  by  Wright,  J.,  in  Baker  v.  Ambrose,  [1896] 
2  Q.  B.  372,  that  "  I  must  hold  that  the  Kules  of  the  Supreme 
Court  generally  apply  to  bills  of  sale,"  and  therefore  a  bill 
of  sale  was  void  because  the  affidavit  of  due  execution  was 
sworn  before  the  solicitor  for  the  defendant  in  that  action 
who  was  the  grantee  under  the  bill  of  sale,  as  the  plaintiff 
company  is  in  this  action.  That  decision  has  been  affirmed  by 
the  unanimous  decision  of  the  Court  of  Appeal  in  Be  Bagley 
(1911),  8.  L.  J.  K.  B.  168,  quite  apart  from  the  proviso  in 
the  English  Commissioners  for  Oaths  Act,  1889,  ch.  10,  sec.  1, 
(which  is  not  to  be  found  in  our  Evidence  Act,  ch.  78 
wherein  the  powers  of  commissioners  for  taking:  affidavits 
are  dealt  with  by  sec.  61  et  seq),  the  Master  of  the  Rolls  say- 
ing, p.  171  :— 

" ....  I  feel  no  doubt  that  under  Rule  16  of  Order 
XXXVIII,  the  same  objection  applies  as  under  the  general 
language  of  the  Act  to  this  so-called  affidavit,  that  it  was 
sworn  before  a  person  who  had  no  authorit}'' — that  in  fact 
it  was  a  proceeding  coram  non  judice." 

The  prohibition  in  our  County  Court  rule  is  stronger 
than  in  the  English  Rule  as  it  says  that  the  affidavit  shall 
not  even  "  be  filed  "  if  sworn  contrary  to  it,  so  to  escape  from 
these  decisions  it  was  argued  that  the  affidavit  was  not  filed 
or  used  in  the  Court  at  all  in  the  true  sense,  and  a  distinction 
in  principle  is  sought  to  be  drawn  between  the  masters 
of  the  Supreme  Court  of  Judicature,  who  under  sec. 
13  of  the  English  Act  are  the  appointed  officers  with  whom 
bills  of  sale  are  to  be  filed,  and  the  Registrars  of  the  various 
County  Courts  who  are  the  appointed  officers  for  that  pur- 
pose under  sec.  8  of  our  Act.  The  affidavit  in  England  may 
be  sworn  before  a  master  or  commissioner  only,  (sec.  17)  ; 
here  before  a  registrar,  or  commissioner,  and  several  other 
persons  (sec.  24).     After  a  careful  perusal  of  both  acts  and 
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the  cases  decided  thereon,  I  am  unable  to  perceive  any  suoh 
distinction,  and  it  is  clear  to  me  that  the  governing  factor 
in  the  decisions  is  that  once  the  document  is  filed  in  a  court 
then  the  rules  of  that  court  apply  to  it,  and  nothing  turns 
on  the  particular  oflBcer  who  is  required  to  perform  the 
duties  in  connection  with  the  registration.  In  each  case 
there  is  a  registrar  who  is  required  to  keep  a  principal  book 
called  a  register  (and  an  index  book)  giving  the  information 
of  a  similar  character  as  set  out  in  sec.  13  and  Schedule  B. 
in  the  English  Act,  and  sees.  21  and  25  and  Schedule  C.  in 
our  Act,  the  only  difference  being  that  our  register  gives 
further  information  in  two  respects.  Power  is  given  to  a 
judge  of  the  Supreme  Court  in  each  case  to  rectify  the 
register  (cf.  Eng.,  sec.  14  and  our  sec.  21),  but  our 
section  also  provides  that  in  addition  to  the  rectification  of 
the  register  itself  an  oflBce  copy  of  the  order  '*  shall  be  an- 
nexed to  the  bill  of  sale  or  any  copy  thereof,  as  the  case  may 
be  and  registered  therewith.^^  Furthermore,  by  sec.  12  of  our 
Act,  either  a  judge  of  the  Supreme  or  County  Court  may 
make  an  order  permitting  the  filing  of  the  bill  of  sale  i» 
the  case  of  the  attesting  witness  dying  or  leaving  the  province, 
etc.,  and  a  copy  of  this  order  must  also  be  annexed  and  filed. 
There  is  no  section  in  the  English  Act  which  corresponds  to 
this  one  giving  the  judges  of  both  Supreme  and  County 
Courts  jurisdiction;  sec.  2  gives  jurisdiction  to  the  former 
judges  only.  So  here  we  have  proceedings  authorized  by 
this  act  to  be  taken  in  both  courts  and,  therefore,  it  might 
be  plausibly  contended  that  the  rules  of  both  should  apply, 
according  to  the  decisions,  and  this  case  may  not  depend 
upon  the  rules  of  the  County  Court  alone  as  was  assumed  at 
the  argument.  But  it  is  sufficient  in  this  case  to  hold  that 
the  rules  of  the  court  which  is  the  depository  of  the  instru- 
ment should  at  least  apply. 

Then  a  further  distinction  was  suggested  that  in  England 
the  judges  have  power  to  make  rules  of  court,  whereas  in 
this  province  they  are  made  by  the  Lieutenant-Governor  in 
Council,  both  in  the  Supreme  and  County  Courts  and  under 
this  Bills  of  Sale  Act,  sec.  25,  and  it  was  suggested  that 
this  shewed  an  intention  to  regard  the  English  Bills  of  Sale 
proceedings  as  being  more  under  the  control  of  the  court 
than  ours.  But  that  suggestion  is  not  sound  because  the 
English  Act,  sec.  21,  provides  that  rules  for  the  purposes  of 
that  Act  '*  may  be  made  and  altered  by  the  like  persons  and 
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yi  the  like  manner  in  which  rules  and  regulations  may  be 
made  under  and  for  the  purposes  of  the  Supreme  Court  of 
Judicature  Acts,  1873  and  1875/*  Now  in  both  those  acts 
power  was  given  to  Her  Majesty  to  make  rules  by  order-in- 
council  during  the  times  and  for  the  purposes  therein  speci- 
fied: cf.  sees.  68-9  of  1873,  and  sec.  17  of  1875.  But  more 
than  that,  the  Rules  of  Court  under  the  latter  act  were  made 
by  Parliament  itself  by  sec.  16  and  set  out  in  the  first 
schedule  thereto  and  declared  to  "  come  into  operation  at  the 
commencement  of  this  act.**  So  there  is  no  magic  in  the 
fact  that  the  judges  had  authority  given  them  to  "  alter  and 
annul**  those  rules  which  were  enacted  and  promulgated 
by  Parliament  and  order-in-council  which  were  to  and  did 
remain  in  force  till  altered  by  the  judges:  cf.  16  and  17  of 
1875,  and  Wilson's  Judicature  Act  (7th  ed.,  1888),  pp.  75, 
128,  795.  Therefore  the  analogy  between  the  two  enact- 
ments is  complete  in  all  respects,  and  I  can  discover  no  real 
ground  for  distinguishing  the  authorities. 

Some  importance  was  sought  to  be  attached  to  the  fact 
that  it  appears  to  be  the  practice  in  England  to  head  the 
aflBdavit  "  In  the  King's  Bench  Division,*'  which  was  said  in 
Bagley's  Case,  171,  to  be  "proper**  to  do,  because  the  ofBce 
of  registrar  is  performed  "by  the  Master  attached  to  the 
King's  Bench  Division,'*  and  I  have  no  doubt  that  it  would 
also  be  "  proper  "  to  follow  that  practice  here  as  the  registrar 
is  "  attached  to  the  **  County  Court,  though  it  has  not  been 
done  so  far  and  is  not  necessary.  But  no  doubt  proceedings 
under  sees.  12  and  21  would  be  properly  and  should  be  headed 
in  the  name  of  the  court,  Supreme  and  County,  which  is  re- 
sorted to  for  an  order,  as  the  case  may  be. 

It  only  remains  to  notice  the  contention  of  the  appellant 
that  as  the  solicitor  here  acted  for  both  grantor  and  grantee 
the  rule  does  not  apply  as  both  interests  are  safeguarded.  I 
note  that  the  converse  of  that  was  argued  for  the  appellant 
in  Baker  v.  Ambrose  (where  Vernon  v.  Cooke  (1880),  49 
L..J.  Q.  B.  767,  now  relied  upon  was  distinguished),  and  I 
think  rightly  so,  because  if  the  aflSdavit  were  taken  by  a 
person  who  was  prohibited  from  taking  it  because  he  was 
acting  for  one  party  he  cannot  avoid  that  prohibition  by  act- 
ing for  that  party  plus  another.  The  prohibition  in  the 
rule  is  absolute  and  expresses  this  policy  unmistakably — 
such  an  "  affidavit  shall  not  be  filed  or  used     .     .     .** 

It  follows  that  the  appeal  should  be  dismissed. 
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McPhillips^  J.A.  (dissenting) : — This  is  an  appeal 
from  the  judgment  of  Mr.  Justice  Murphy  upon  the  trial  of 
an  interpleader  issue  in  which  it  was  held  by  the  learned 
judge  that  the  goods  seized  by  the  sheriff  were  not  the  prop- 
erty of  the  plaintiffs  as  against  the  defendants  the  execution 
creditors. 

The  learned  trial  judge  was  of  the  opinion  that  the  de- 
cision of  this  court  in  Carter  v,  -Columbia  Bitulithic  (1914), 
28  W.  L.  B.  758,  was  a  controlling  decision  and  that  the 
chattel  mortgage  upon  which  the  plaintiffs  relied  could  not 
be  held  to  be  a  legal  or  subsisting  security,  the  whole  trans- 
action being  ultra  vires,  that'  is,  the  loan  made  to  the  Scott- 
Goldie  Quarry  Limited — ^the  execution  debtors — of  $50,000, 
and  the  security  taken  therefor  upon  the  goods  and  chattels 
and  other  assets  of  the  Scott-Goldie  Quarry  Limited  by  the 
plaintiffs. 

With  all  respect  to  the  learned  trial  judge,  in  my  opinion, 
the  present  case  is  not  to  be  determined  by  the  decision  in 
Carter  y.  Columbia  Bitulithic,  supra.  In  that  case  there 
was  admittedly  no  power  to  guarantee  the  obligations  of 
others,  and  further  the  promissory  note  and  renewal  thereof 
were .  without  ccmsideration.  In  the  present  case  in  my 
opinion  upon  the  facts  there  was  authority  in  the  plaintiffs 
to  make  the  loan  and  take  security  by  way  of  chattel  mort- 
gage and  further  were  it  illegal  to  lend  the  money  the  de- 
fendants (the  execution  creditors)  are  not  in  any  better 
position  than  the  mortgagors  (the  execution  debtors) — ^the 
chattel  mortgage  being  duly  filed.  The  goods  and  chattels 
and  other  assets  mortgaged  are  entitled  to  be  held  by  the 
plaintiffs  as  security  for  the  loan.  The  mortgagors  could  not 
set  up  the  illegality  of  the  transaction,  and  thereby  success- 
fully resist  payment  of  the  loan.  • 

That  there  was  authority  in  the  plaintiffs  to  make  the 
loan  is  clear  to  me  when  the  general  nature  of  the  business 
of  the  plaintiffs  is  looked  at  and  as  set  forth  in  the  memo- 
randum of  association  and  articles  of  association.  Particu- 
lar reference  may  be«made  to  the  latter  words  in  clause  3 
of  the  memorandum  of  association  and  clause  28  of  the 
articles  of  association,  reading  as  follows: — 

"  3.  .  .  .  and  generally  to  do  all  acts  and  things  neces- 
sary or  convenient  to  carry  out  and  perform  all  the  acts 
above  enumerated  and  all  acts  incidental  thereto. 

VOL.  XXX.  W.LJl.  NO.  14 — 52 
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"28.  No  oflScer  or  agent  of  the  company  shall  borrow 
money  or  make  loans  without  authority  from  the  Board  of 
Directors  but  the  Board  may  authorize  in  general  terms  the 
total  sum  of  money  which  may  be  borrowed  by  any  specified 
officer  or  officers  of  the  company.  No  loan  of  money  shall 
even  be  made  to  any  shareholder." 

It  cannot  be  said  that  it  was  not  in  contemplation  that 
loans  might  be  made  and  this  loan  it  is  evident  if  not  neces- 
sary was  at  least  convenient  in  the  carrying  on  of  the  busi- 
ness of  the  company  and  may  also  be  said  to  have  been  an 
act  reasonably  incident  to  the  carrying  on  of  the  business  of 
the  plaintiffs. 

The  principle  as  defined  in  lAehbury  Railway  Carriage 
and  Iron  Co.  v.  Riche  (1875),  L.  R.  7  H.  L.  653  must  not 
be  driven  too  far.  In  Attorney-General  v.  Qreat  Eastern 
Ry.  Co.  (1880),  49  L.  J.  Ch.  (H.L.)  545,  the  Lord  Chan- 
cellor (Lord  Selbome)  at  p.  547,  said: — 

"I  assume  that  your  Lordships  will  not  now  recede 
from  anything  that  was  determined  in  Ashbuiy  Rail- 
way Carriage  &  Iron  Co.  v.  Riche,  (44  Law  J.  Rep.  Exch. 
185),  and  it  appears  to  me  to  be  important  that  the  doctrine 
of  ultra  vires  as  it  was  explained  in  that  case  should  be  main- 
tained. But  I  agree  with  Lord  Justice  James  that  this  doc- 
trine ought  to  be  reasonably  and  not  unreasonably  under- 
stood and  applied ;  and  that  whatever  may  be  fairly  and  rea- 
sonably regarded  as  incidental  to  or  consequential  upon  those 
things  which  the  Legislature  has  authorised  ought  not  (un- 
less expressly  prohibited)  to  be  held  by  judicial  constructiou 
to  be  ultra  vires." 

Then  we  have  the  case  of  Lock  v.  Queensland  Investment 
&  Land  Mortgage  Co.  (1896),  65  L.  J.  C.  (H.L.)  798.  That 
was  a  case  in  which  it  was  held  that, — 

"A  company  limited  by  shares  may  if  so  authorised  by  its ' 
articles  of  association  pay  interest  out  of  capital  to  share- 
holders who  have  paid  up  their  shares  in  advance  of  calls." 

The  Lord  Chancellor  (Lord  Halsbury),  at  p.  799,  said: — 

"  Then  it  remains  that  this  is  an  arrangement  which  the 
legislature  has  sanctioned  in  the  case  of  Table  A.  and  the 
statute  expressly  gives  that  as  an  example  of  what  may  be 
done  unless  the  company  think  proper  to  adopt  articles  of 
their  own.  In  this  case  they  have  adopted  articles  of  their 
own  which  have  precisely  the  same  effect.  Under  these  cir- 
cumstances it  appears  to  me  it  is  an  undue  compliment  to 
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the  doubts  which  have  suggested  to  do  more  than  say  that  1 
entirely  concur  in  every  word  of  the  judgment  of  Lord  Jus- 
tice Fitzgibbon  in  Dale  v.  Martin  ((1882),  9  L.  R.  Ir.  496), 
and  in  every  word  of  the  judgment  of  Lord  Justice  Lindley 
in  this  case.  The  only  commentary  I  am  disposed  to  make 
is  that  Lord  Justice  Lindley  does  seem  to  suggest  that  the 
words  are  not  absolutely  apt  for  the  purpose.  With  the 
greatest  deference  to  his  Lordship,  I  do  not  concur  in  that 
opinion.  It  seems  to  me  that  the  words  are  very  plain  and 
apt  for  the  purpose  for  which  they  are  designed  by  the  legis- 
lature and  it  would  be  to  my  mind  a  most  perverse  proceed- 
ing to  construe  these  words  in  any  different  sense  because  by 
some  improper  use  of  the  power  thus  given  it  might  be  made 
mischievous  in  its  operation.  If  it  were  mischievous  in  its 
operation  and  necessarily  mischievous  in  its  operation  it 
would  to  my  mind  be  no  argument  if  tiie  statute  haa  ex- 
pressly authorised  the  thing  to  be  done.  But  as  a  matter  of 
fact  what  has  been  done  in  this  particular  case  is  admitted 
to  have  been  done  perfectly  bona  fide  and  with  no  such  abuse 
as  it  has  been  pointed  out  might  result." 

In  the  present  case  there  is  no  suggestion  that  the  loan 
was  not  perfectly  bona  fide — as  when  the  powers  of  the  plain- 
tiffs are  considered  as  set  forth  in  the  memorandum  and 
articles  of  association — it  cannot,  in  my  opinion,  be  said 
effectively  that  there  was  not  the  power  to  make  the  loan  and 
it  follows  that  if  the  loan  was  a  proper  exercise  of  powers 
committed  to  the  directors  the  taking  of  the  chattel  mort- 
gage was  proper  and  an  intra  vires  not  an  ultra  vires  trans- 
action. 

In  Rainford  v.  James  Keith  &  Blackman  Co.  Ltd. 
,(1905),  74  L.  J.  Ch.  (C.A.)  531:— 

"  The  articles  of  the  company  empowered  the  directors 
to  lend  money  and  generally  undertake  such  other  financial 
operations  as  might  in  their  opinion  be  incidental  or  useful 
to  the  general  business  of  the  company :" 

And  it  was  "  Held,  that  this  authorised  the  making  of  a 
loan  to  a  servant  trusted  by  the  company." 

Stirling,  L. J.,  at  p.  539,  said : — 

"It  seems  to  me  that  in  these  circumstances  the  plain- 
tiff makes  out  a  prima  facie  case  entitling  him  to  recover 
from  the  defendant  company  the  proceeds  of  a  sale  carried 
into  effect  in  disregard  of  the  rights  of  the  plaintiff  of  which 
the  defendant  company  had  notice.     Now  how  is  the  case 
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met?  It  is  said  in  the  first  place  that  the  transaction  was 
ultra  vires  of  the  company.  It  was  pointed  oat  that  the 
memorandum  of  association  of  the  company  does  not  ex- 
pressly authorise  the  lending  of  money  and  this  is  quite  true. 
But  the  memorandum  does,  however,  among  the  objects  of 
the  company  include  the  doing  of  all  such  things  as  are 
incidental  or  conducive  to  the  attainment  of  the  other  ob- 
jects. And  by  the  contemporaneous  articles  of^  association 
the  directors  are  empowered  amongst  other  things — ^Article 
116  (e)  on  behalf  of  the  company  to  lend  money  and  gener- 
ally undertake  such  other  financial  operations  as  might  in 
their  opinion  be  incidental  or  useful  to  the  general  business 
of  the  company.  Regard  being  had  to  the  decisions  in  Har* 
rison  v.  Mexican  Railway  (1875),  44  L.  J.  Ch.  403;  and 
South  Durban  Brewery  Co.,  In  re  (1885),  55  L.  J.  Ch.  179; 
I  think  that  the  lending  of  £180  to  a  faithful  and  confi- 
dential servant  of  the  company  cannot  be  held  to  be  beyond 
the  powers  of  the  company." 

It  will  be  seen  now  that  the  articles  of  association  may  be 
turned  to  upon  the  question  of  the  authorised  powers  and  in 
the  present  case,  can  it  be  at  all  successfully  contended — ^in 
my  opinion  it  cannot — that  a  loan  made  is  without  authority 
when  clause  28  of  the  contemporaneous  articles  of  associa- 
tion is  scanned  and  considered  in  conjunction  with  clause  3 
of  the  memorandum  of  association? 

Even  were  the  present  case  to  be  looked  at  from  the  point 
of  view  that  something  was  done  which  was  not  authorised — 
that  is  in  the  making  of  the  loan — there  is  no  evidence  that 
the  money  was  borrowed  for  an  illegal  purpose  and  the  con- 
tract cannot  be  said  to  be  illegal  and  as  I  have  previously 
stated  it  would  not  be  competent  for  the  mortgagors  to  set 
up  that  the  mortgagees,  the  plaintiffs,  had  no  authority  to 
lend  the  company,  and  that  equally  it  is  incompetent  in  the 
defendants,  the  execution  creditors,  to  so  contend.  In  re 
Coltman,  Coltman  v.  Coltman  (1881),  19  Ch.  D.  (C.A.)  64 
— a  case  where  a  loan  was  made  on  a  promissory  note  to  one 
other  than  a  member  of  a  friendly  society  which  was  for- 
bidden by  the  Friendly  Societies  Actt— It  was  urged  that  the 
transaction  was  illegal.  It  was,  however,  held  on  appeal 
that  as  it  was  not  alleged  that  the  money  was  borrowed  for 
an  illegal  purpose  the  contract  was  not  illegal,  but  merely 
unauthorised,  that  it  was  not  competent  to  the  makers  of  the 
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note  to  allege  by  way  of  defence  that  the  payees  had  no  auth- 
ority to  lend  the  money  and  that  the  proof  thereof  must  be 
admitted.    Brett,  L. J.,  at  pp.  70,  71,  said : — 

'^The  only  objection  to  this  loan  is  that  it  was  made 
without  authority.  But  it  does  not  seem  to  me  that  the 
borrower  can  set  up  as  a  defence  to  an  action  that  the  person 
who  lent  him  the  money  and  to  whom  he  has  made  a  pro- 
mise to  repay  that  money  had  no  authority  to  lend  it  to  him. 
That  is  an  objection  which  it  is  not  for  him  to  take.  The 
contract  is,  If  you  will  lend  me  so  much  money  I  will  repay 
you  that  money  back  on  flemand.  The  consideration  is  the 
handing  over  the  money.  That  is  not  illegal.  The  promise 
to  pay  back  money  which  you  have  borrowed  is  not  illegal. 
The  money  was  not  borrowed  for  any  illegal  purpose*  in 
order  to  do  an  illegal  or  immoral  thing,  and  I  cannot  see 
that  there  is  anything  illegal  in  the  contract.  The  only  ob- 
jection is  that  those  who  made  the  contract  with  the  debtors 
had  no  authority  to  make  it,  that  is  an  objection  which  he 
cannot  take.  The  cases  referred  to  by  the  respondent  do  not 
in  my  opinion  support  his  contention.  The  case  of  Ashbury 
Railway  Carriage  &  Iron  Co.  v.  Riche  (L.  R.  7  H.  L.  653), 
only  decides  that  if  the  directors  of  a  company  assume  to 
make  a  contract  on  the  part  of  a  company  which  neither  the 
directors  nor  the  company  have  authority  to  make,  that  con- 
tract cannot  be  enforced  against  the  company,  and  moreover 
that  it  is  so  void  from  the  beginning  that  it  cannot  be  rati- 
fied by  tlie  company  so  as  to  make  them  liable.  But  the 
House  of  Lords  did  not  hold  that  if  money  had  been  lent  by 
directors  without  authority,  the  money  could  not  have  been 
recovered  or  that  the  borrower  could  set  up  the  defence  that 
those  who  lent  them  the  money  had  no  authority  to  do  so.'' 

It  was  held  in  Great  Eastern  Ry.  Co.  v.  Turner  (1873), 
42  L.  J.  Ch.  83  by  the  Lord  Chancellor  (TjOtA  Selbome) 
that  certain  shares  did  not  pass,  owing  to  bankruptcy,  to  the 
assignee,  in  that  the  bankrupt  held  the  same  as  trustee  for 
the  railway  company,  although  the  railway  company  was  not 
authorised  by  its  statutes  to  invest  in  stock  or  shares  of  other 
companies — the  stock  being  transferred  to  a  trustee  for  them 
— the  trustee  being  registered  as  the  owner  of  the  stock  and 
notice  of  the  trust  being  given  to  the  company.  The  Lord 
Chancellor  at  p.  85,  said : — 

"In  this  case  without  legal  authority,  and  therefore 
without  the  consent  of  the  corporation,  whose  trustees  and 
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agents  they  were,  the  directors  took  £700  of  the  company's 
money,  and  therewith  purchased  a  property  which  this  con- 
test proves  to  be  of  some  value — shares  in  the  Lynn  and  Hun- 
stanton Railway  Co.  Those  shares  so  bought,  not  a  farthing 
of  any  other  person^s  money  being  contributed  to  the  pur- 
chase, were  placed  in  the  names  of  three  successive  chair- 
men of  the  company  and  uniformly  dealt  with  as  that  which 
they  were,  the  property  of  the  company.  True  it  is  that  the 
investment  was  an  unauthorised  investment,  but  I  entirely 
assent  to  what  was  said  by  Sir  Richard  Baggallay,  that  there 
is  no  difference  whatever  between*  an  unauthorised  invest- 
ment of  the  moneys  of  a  public  company  by  its  trustee,  and 
an  unauthorised  investment  of  the  moneys  belonging  to  any 
other  trust  bv  the  trustees  of  that  trust.  It  would  be  mon- 
strous,  it  would  be  extravagant  to  the  very  last  degree  to  eay 
that  because  the  money  of  cestui  que  trusts  has  been  laid 
out  in  a  way  unauthorised,  therefore  they  are  not  to  have 
the  benefit  of  whatever  value  there  is  in  the  property  bought 
with  their  money.  It  is  clear  that  the  chairman,  although 
this  was  an  unauthorised  investment,  was  a  tnistee  of  the 
shares  bought  with  the  money  of  the  company.  If  they  had 
become  burdensome  the  burden  could  not  have  been  thrown 
upon  the  company,  but  that  is  a  proposition  quite  consistent 
with  the  other.    .    .    . 

"  The  case,  therefore,  seems  to  me  to  resolve  itself  into 
the  ordinary  one  of  trust  money  in  the  hands  of  the  trustees 
which  the  court  follows  and  traces  into  every  investment 
which  thev  have  made,  and  which  in  the  case  of  a  trustee 
becoming  bankrupt  will  not  pass  to  the  assignee.  So  that, 
whatever  be  the  nature  of  the  investment  into  which  you 
trace  the  trust  money  invev<?ted  by  the  act  of  the  trustee  not 
so  as  to  affect  the  cestui  que.  trusts  with  the  consent  which  the 
statute  contemplates  and  the  creation  of  reputed  ownership, 
I  apprehend  it  to  be  clear  law  that  the  property  does  not 
pass  on  that  bankruptcy  to  the  assignees,  but  remains  with 
the  person  to  whom  it  originally  belonged." 

The  present  case  is  not  one  in  which  the  directors  have 
made  a  contract  on  the  part  of  the  company  which  neither 
the  directors  nor  the  company  had  authority  to  make — and 
there  is  question  as  to  its  enforcement  against  the  company 
— it  is  the  insistence  upon  the  right  to  have  preserved  to  the 
company  certain  property  upon  the  security  of  which  moneys 
of  the  company  have  been  loaned — therefore  in  my  opinion — 
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Birkbeck  Permanent  Benefit  Building  Society,  In  re  (1912), 
81  L.  J.  ,(C.A.)  769;  and  Sinclair  v.  Brougham,  [1914]  A. 
C.  398  have  no  application. 

It  now  becomes  necessary  to  consider  the  question  as  TX) 
whether  the  affidavits  called  for  under  the  Bills  of  Sale  Act 
(B.  S.  B.  C.  1911,  ch.  20),  are  good  and  sufficient  although 
sworn  before  a  commissioner  who  evidently  was  the  solicitor 
for  both  the  mortgagors  and  mortgagees.  Sec.  21  of  the  Act 
defines  before  whom  the  affidavits  are  to  be  made,  i.e.,  com- 
missioner empowered  to  take  affidavits.  Sec.  54  of  the  Evi- 
dence Act  (E.  S.  B.  C.  1911,  ch.  78),  sets  forth  the  method 
of  appointment  of  commissioners  to  take  affidavits  in  the 
courts,  and  sec.  61  provides  for  all  commissioners  previously 
or  thereafter  being  enabled  to  take  affidavits  in  the  courts 
and  matters  before  a  judge  not  Being  or  pending  in  any  court, 
and  it  is  further  provided  at  the  end  of  the  section  as  fol- 
lows :  "  and  may  also  take  any  affidavit,  affirmation,  declara- 
tion or  acknowledgment  authorised  to  be  sworn,  affirmed  or 
made  by  any  statute." 

Now  the  Bills  of  Sale  Act  requires  certain  affidavits  to  be 
made  and  sworn  before  a  commissioner  empowered  to  take 
affidavits — and  they  appear  to  be  so  sworn  upon  examination 
of  the  chattel  mortgage  called  in  question  in  the  present  case 
and  the  affidavits  have  been  well  and  sufficiently  sworn — ^un- 
less it  be  that  the  solicitor  before  whom  the  same  were  sworn 
was  disentitled  to  act  as  commissioner.  In  my  opinion  he 
was  not.  The  statutory  authority  is. clear  and  the  Rules  of 
the  Supreme  and  County  Courts  have  no  application.  As  a 
matter  of  fact  sec.  25  of  the  Bills  of  Sale  Act  sets  forth  cer- 
tain rules  as  it  is  and  these  may  be  repealed,  altered  and 
varied,  and  no  rules  exist  in  the  way  of  prohibition  of  the 
solicitor  for  the  mortgagor  or  mortgagees  or  the  solicitor  for 
both  parties  acting  as  the  commissioner  in  the  taking  of  the 
affidavits  called  for  under  the  Act.  It  could  not  be  intended 
that  there  should  be  more  than  one  set  of  rules. 

The  rules  relied  upon  are  Supreme  Court  Rule  Marginal 
No.  536 ;  County  Court  Rule  Order  XV.  r.  16 — and  the  cases 
cited  are  Baker  v.  Ambrose  (1896),  65  L.  J.  Q.  B.  589,  2  Q. 
B.  373;  and  In  re  Bayley  (1911),  80  L.  J.  K.  B.  (C.A.)  168. 

It  will  be  observed,  however,  that  sec.  17  of  the  Bills 
of  Sale  Act  1878  .(41  &  42  Vict.  ch.  31  Imp.),  provides  ex- 
pressly that  the  affidavits  are  to  be  sworn  "  before  any  com- 
missioner empowered  to  take  affidavits  in  the  Supreme  Court 
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of  Judicature/'  whilst  sec.  24  of  the  Bills  of  Sale  Act  of 
British  Columbia  reads  "  Commissioner  empowered  to  take 
aflSdavits/' 

In  my  opinion  the  cases  cited  viz.:  Baker  v.  Ambrose, 
supra,  and  In  re  Bayley,  supra,  have  no  application  to  the 
statute  law  as  we  have  it  and  therefore  in  my  opinion  the 
afBdavits  were  properly  sworn  by  a  commissioner  who  was 
qualified  to  take  afBdavits,  and  the  chattel  mortgage  was  duly 
registered. 

Upon  the  whole,  therefore  in  my  opinion,  the  chattel 
mortgage  was  duly  registered  and  is  a  good,  subsisting  and 
enforceable  security  to  which  the  plaintiffs  are  entitled  and 
the  appeal  should  be  allowed. 

Qalliheb,  J.A.,  agreed  with  Irving^  J.A. 

Appeal  dismissed;  McPhillips^  J.A.,  dissenting. 


SASKATCHEWAN. 

ElWOOD,  J.  OOTOBBB  14TH,  1914. 

TRIAL. 

DURIE  V.  OAN^.  PAC.  By.  CO. 

Railway — Animals  at  Large  Killed  on  Track — Negligence  or 
Wilful  Act  or  Omission  of  Owner — Absence  of  Cattle- 
Guards — Liability  of  Railway  Company — Dominion  Rail- 
way Act  (R.  S.  C.  1906,  ck,  S7,  sec.  29i,  sub-sec.  i.) 

Where  animals  at  large  through  the  negligence  or  wilfal  act  or 
omission  of  the  owner  stray  on  to  the  right  of  way  of  a  railway 
company  and  are  there  ibjured  or  killed,  the  company  is  not  liable 
in  damages,  tinder  sec.  204,  snb-sec.  6  of  the  Dominion  Railway 
Act  (R.  S.  O.  1906,  ch.  37),  and  the  absence  of  cattle-guards  does 
not  render  the  company  liable  even  where  it  is  under  a  statutory 
duty  to  maintain  them. 

Clayton  V.  Can.  Nor.  Ry.,  7  W.   L.  R.  721,  followed. 

An  action  for  damages  for  the  loss  of  several  horses  which 
plaintiff  alleged  were  fatally  injured  or  killed  by  defendant 
company^s  train. 

G.  E.  Taylor,  K.C.,  and  N".  Gentles,  for  plaintiff. 
"W.  B.  Powell,  for  defendant. 
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Elwood,  J. : — The  evidence  in  this  case  shewed  that  the 
plaintiffs  are  the  owners  of  section  18,  township  16,  range  24, 
west  of  the  2nd  meridian,  and  the  south-half  of ''section  19 
in  the  same  township  and  range;  that  the  Soo  Line  of  the 
Canadian  Pacific  Railway  Go.  runs  diagonally  in  a  north- 
westerly direction  through  sections  9,  8,  17  and  18  of  said 
township  and  range,  and  through  section  13  in  range  25; 
that  for  several  miles  east  and  west  of  the  point  where  the 
railway  crosses  the  plaintiffs'  land  the  lands  adjoining  the 
right  of  way  of  the  defendant  railway  company  are  unen- 
closed, with  the  exception  that  there  is  a  small  pasture  be- 
longing to  the  plaintiffs  on  the  north  side  of  the  track,  which 
runs  down  to  the  defendant  compan/s  right  of  way,  that 
the  railway  right  of  way  on  both  sides,  where  the  accident 
took  place  and  I  judge  for  several  miles  on  either  side  of 
where  the  accident  took  place,  is  fenced  with  a  proper  and 
substantial  fence ;  that  at  the  points  where  the  railway  crosses 
the  various  highways  along  the  line  where  it  is  fenced  there 
are  cattle-guards,  but  during  the  winter  season  and  at  the 
time  of  the  accident  these  cattle-guards  were  removed;  that 
the  locality  in  which  the  railway  thus  passed  is  settled  and 
improved;  that  in  the  month  of  January,  1911,  six  horses,  the 
property  of  the  plaintiffs,  got  on  the  right  of  way  of  the  de- 
fendant company  where  the  same  crosses  section  18,  and  were 
killed  or  eventually  had  to  be  shot,  and  the  evidence  satisfies 
me  that  the  animals  were  so  injured  or  killed  by  a  train  of 
the  defendant  company.  It  was  admitted  at  the  trial  that 
these  horses  were  worth  $1,800.  The  evidence  satisfies  me 
that  these  animals  so  got  on  the  right  of  way  probably  at  the 
point  where  the  highway  between  sections  17  and  18  crosses 
the  defendant  company's  railway,  and  were  proceeding  in  a 
westerly  direction  when  struck  by  the  train.  No  person  saw 
the  accident,  and  the  last  time  the  horses  were  seen  was  in 
the  evening  before,  when  they  were  on  section  19  going  in  a 
north-easterly  direction.  They  were  then  seen  by  one  of  the 
plaintiffs.  For  some  considerable  time  these  horses,  together 
with  other  horses,  had  been  pasturing  on  a  field  of  uncut  fiax 
on  section  8  in  the  same  township  and  were  there  with  the 
consent  of  the  owner  of  section  8.  The  evidence  shews  that 
animals  so  pasturing  are  not  likely  to  stray  away.  On  the 
morning  of  the  day  prior  to  the  accident  one  of  the  plaintiffs 
saw  horses  which  he  took  to  be  his  being  driven  away  from 
the  pasture,  and  the  evidence  shews  that  these  horses  were 
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driven  away  by  a  man  who  was  driving  some  other  horses 
away  and  these  apparently  followed  him.  They  came  along 
the  south  aide  of  the  railway  and  over  the  road  allowance 
across  the  railway  at  the  crossing  on  the  west  side  of  section 
18.  They  went  on  to  section  13  immediately  west  of  section 
18  and  were  next  seen,  as  stated  above,  at  5  o'clock  in  the 
evening  on  section  19.  The  evidence  further  shews  that 
horses  will  be  more  likely  to  keep  to  a  beaten  trail  than  to  go 
through  deep  snow,  and  at  the  time  of  the  accident  in  ques- 
tion there  was  snow  on  the  ground  and  considerable  storm, 
although  there  was  apparently  no  storm  in  the  evening  when 
the  horses  were  last  seen.  There  was  a  storm  that  night,  or 
at  any  rate  considerable  wind.  The  evidence  shewed  that 
the  local  improvement  council  of  the  district  in  which  the 
above  lands  were  situated  had  passed  a  resolution  providing 
that  "herd  law"  should  be  in  force  from  1st  May  to  the  1st 
December  in  each  year. 

Under  the  above  facts  there  was  no  duty  cast  upon  the 
railway  company  to  fence  their  land  or  to  maintain  fences 
or  cattle-guards.  It  is  contended,  however,  on  the  part  of 
the  plaintiffs  that  under  sec.  294  of  the  Dominion  Railway 
Act  the  company  are  liable.  A  number  of  cases  were  cited 
to  me  in  support  of  this  proposition.  In  Parkes  v.  Can. 
Xor.  Ry.,  18  TV.  L.  H.  118,  it  appears  that  the  animals  in 
question  in  that  action  were  not  at  large  through  the  negli- 
gence or  wilful  act  or  omission  of  the  owner.  In  McLeod  v. 
Can.  ^^or.  Ry.,  18  0.  L.  R.  616,  it  was  held  that  the  cattle 
being  upon  the  property  of  the  owner  were  not  at  large.  In 
Palo  v.  Can.  Nor.  Ry.,  29  0.  L.  R.  413,  it  was  held  that  tRe 
horse  when  on  the  plaintiff's  land  was  not  at  large  within  the 
meaning  of  the  Act,  and  the  plaintiff  was  guilty  of  no  negli- 
gence in  allowing  the  horse  to  pasture  upon  his  own  land,  and 
it  was  the  duty  of  the  defendant  to  maintain  the  fence  be- 
tween that  land  and  the  right  of  way.  In  Clare  v.  Can.  Nor. 
Ry.,  17  W.  L.  R.  536,  there  was  no  pretension  that  the 
plaintiff's  cattle  were  at  large  thrbugh  the  negligence  of  the 
plaintiff.  In  Greenlaw  v.  Can.  Nor.  Ry.,  24  W.  L.  R.  509, 
it  was  held  that  where  the  by-laws  of  a  municipality  in  which 
the  owner  keeps  his  cattle,  passed  in  accordance  with  the 
Municipal  Act,  permit  the  running  at  large  of  the  cattle  at 
all  times,  it  is  neither  negligence  nor  a  wilful  act  or  omis- 
sion on  the  part  of  the  owner  within  the  meaning  of  sub-sec. 
4,  of  sec.  294,  for  him  to  allow  them  to  run  at  large,  and 
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where  the  cattle,  being  thus  at  large,  get  upo^  the  line  of  rail- 
way through  a  defective  fence,  and  are  killed  hy  a  train  of 
the  railway  company  at  a  place  which  is  not  the  intersection 
of  the  right  of  "way  with  a  highway,  the  company  is  liable. 

The  latter  case,  however,  is  quite  different  from  the  case 
at  bar.  In  the  case  of  Greenlaw  v.  Can.  Ifor.  Ry.  (supra), 
thei^e  was  a  by-law  expressly  allowing  animals  to  run  at 
large.  There  was  no  such  by-law  or  provision  which  affected 
the  case  at  bar.  The  resolution  merely  provided  that  the 
herd  law  was  enforced  during  certain  months,  and  during 
certain  other  months,  in  the  course  of  which  the  accident  in 
question  took  place,  the  herd  law  was  not  in  force.  ,  The  herd 
law  imposed  certain  penalties,  apart  from  the  common  law 
liability,  which  are  incurred  by  owners  of  cattle  running  at 
large  during  the  prohibited  months;  but  when  that  law  is  not 
in  force  owners  are  not  thereby  given  the  right  to  run  their 
cattle  at  large,  but  only  avoid  the  penalties  prescribed  by  the 
herd  law  during  months  in  which  the  herd  law  is  in  force. 

In  Can.  Pac.  Ry.  v.  Carruthers,  39  S.  C.  R.  261,  at  p. 
257,  I  find  the  following: — 

"  There  is  no  evidence  that  they  got  at  large  through  any 
negligence  or  wilful  a<;t  of  the  plaintiff  or  his  agent,  or  of 
their  custodian  or  his  agent,  and  the  sub-section  makes  the 
fact  that  no  one  was  in  charge  of  them  immaterial .^^ 

The  case  of  Atkins  v.  Can.  Pac.  Ry.,  18  Man.  L.  R.  617, 
does  not  appear  to  me  to  be  applicable  to  this  case. 

In  Higgins  v.  Can.  Pac.  Ry.,  18  0.  L.  R.  12,  at  p.  16,  I 
find: — 

'"  "  But  animals  will  stray ;  if  this  straying  is  the  fault  of 
the  owner  we  shall  let  him  bear  the  loss  if  his  animals  are 
killed  on  your  line ;  if,  however,  he  is  not  to  blame,  you  must 
pay  if  you  do  not  keep  them  off  by  fence  and  cattle  guards.'' 

In  Murrv  v.  Can.  Pac.  Rv.,  1  Sask.  L.  R.  286,  the  facts 
were  that  the  plaintiff  left  a  number  of  horses  in  a  pasture 
partially  enclosed,  being  fenced  in  two  sides,  bounded  by  a 
shallow  creek  on  the  third  side  and  unenclosed  on  the  fourth. 
He  had  been  using  this  pasture,  for  the  purpose  of  keeping  his 
horses  in  over  night,  for  some  years,  and  up  to  the  time  in 
question  none  had  ever  strayed  out.  On  this  occasion,  the 
horses  being  left  for  some  days  unattended  to  on  account  of  a 
severe  storm  left  the  pasture,  there  being  no  evidence  as  to 
how  they  escaped,  and  strayed  on  to  the  railway  of  the  de- 
fendant company  where  two  of  them  were  killed  by  a  train, 
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and  one  so  seriously  injured  that  it  had  to  be  destroyed.  It 
was  held  that  the  plaintiff  did  not  take  reasonable  precautions 
to  safely  keep  the  horses  in  question  and  prevent  them  from 
getting  at  large^  and  could  not  therefore,  under  the  proyisions 
of  the  Act,  recover. 

In  Clayton  v.  Can.  Nor.  By.,  7  W.  L.  B.  721,  the  facts 
were  briefly  the  following:  On  the  morning  of  the  accident 
plaintiff's  agent  turned  several  of  the  plaintiff's  horses  loose 
in  a  field  from  which  there  was,  to  the  knowledge  of  both, 
free  access  to  the  public  road  through  an  opening  in  the 
fence  left  by  the  removal  of  a.  gate.  The  horses  passed 
through  this  opening  and  remained  at  large  until  some  time 
in  the  succeeding  night,  when,  having  entered  the  defendants' 
right  of  way  through  a  defective  gate  they  were  injured  Oy 
one  of  the  defendants'  trains.  It  was  held  that  the  evidence 
proving  that  the  animals,  having  got  at  large  by  reason  of 
the  plaintiffs  negligence  the  defendants  were  not  liable. 

In  Pair  v.  Can.  Pac.  By.,  9  W.  L.  E.  202,  it  was  held, 
following  Murray  v.  Can.  Pac.  Ry.  (supra),  that  the  horses 
of  the  plaintiff  being  at  large  through  the  wilful  omission  of 
the  plaintiff  he  could  not  recover. 

In  Sporle  v.  Grand  Trunk  Pacific,  6  W.  W.  R.  827,  it  was 
held  that  where  animals  are,  through  the  negligence  of  their 
owner,  on  a  highway  at  a  railway  crossing  and  in  the  charge 
of  no  one,  and  are  frightened  by  a  train  so  that  they  JTimp  the 
cattle-guards  and  go  on  the  right  of  way  and  are  killed  by  a 
train,  the  question  of  sufiiciency  of  the  railway  fences  is 
immaterial,  and  the  railway  company  are  not  liable  for  dam- 
ages. The  facts  in  that  case  shewed  that  there  was  negli- 
gence on  the  part  of  the  owner  of  the  animals,  and  as  I 
understand  the  case  it  holds  that  even  if  there  is  a  duty  on 
the  part  of  the  railway  company  to  maintain  its  fences,  yet  if 
the  animals  of  the  plaintiff  got  at  large  through  the  n^li- 
gence  or  wilful  act  or  omission  of  the  owner,  and  in  con- 
sequence are  killed,  that  the  plaintiff  cannot  recover. 

In  the  case  at  bar,  I  am  of  the  opinion,  and  find  that  the 
animals  that  were  killed  or  injured,  were  at  large  through  the 
negligence,  or  at  any  rate,  the  wilful  act  or  omission  of  the 
owners.  The  case  is  quite,  distinguishable  from  the  cases 
which  held  that  the  railway  company  are  liable  where  the 
animals  got  on  the  railway  companies'  lands  from  lands  that 
the  owner  is  in  occupation  of  or  using  with  the  permission  of 
the  owner.     In  the  case  at  bar  the  animals  did  not  get  on 
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the  right  of  way  from  any  land  which  was  being  occupied  by 
the  owner,  because  all  of  the  right  of  way  on  either  side  of 
the  railway  up  to  the  highways  was  fenced,  and  they  must 
have  got  on  at  one  of  the  crossings.  While  it  is  quite  true 
that  the  evidence  shews  that  the  animals  would  not  likely 
stray  from  section  8,  yet  the  evidence  shews  that  to  the 
knowledge  of  the  defendants  the  animals  did  follow  other 
animals  off  section  8,  and  were  last  seen  on  section  19,  and 
that  they  would  probably  go  back  to  section  8.  In  order  to 
go  back  to  section  8,  they  would  have  to  go  along  the  public 
highway,  where  they  had  no  right  to  go;  they  would  have  to 
cross  the  railway  tracks  at  one  of  the  public  highways,  and 
the  evidence  further  shewed  that  the  plaintiffs  knew  that 
trains  of  the  defendant  company  were  liable  to  pass  along 
that  line  of  railway.  The  plaintiffs  took  no  steps  to  see  that 
the  animals  were  led  over  the  railway  safely,  but  simply 
allowed  them  to  wander  as  they  saw  fit.  Under  these  circum- 
stances, I  think  there  was  the  greatest  negligence  on  the  part 
of  the  plaintiffs,  and  that  it  is  in  consequence  of  their  negli- 
gence that  the  animals  got  on  the  track. 

It  was  contended  that  notwithstanding  the  defendant 
company  were  not  bound  to  fence,  yet,  having  fenced,  and 
not  having  maintained  cattle-guards,  they  were  liable.  Pol- 
lowing  the  decisions  in  Clayton  v.  Can.  Nor.  Ry.  and  Sporle  v. 
Grand  Trunk  Pacific  (supra),  I  am  of  the  opinion  that, 
under  sub-sec.  4  of  sec.  294  of  the  Act,  and  the  plaintiffs 
having  through  negligence  or  wilful  act  or  omission  allowed 
the  animals  to  get  at  large,  the  fact  that  there  were  no  cattle- 
guards  does  not  render  the  defendants  liable. 

The  result  will  be  that  there  will  be  judgment  for  the  de- 
fendants, with  costs. 
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KAHITOBA. 

Galt,  J.  November  5th,  1914. 

LEDOUX  V.  CAMERON. 

Moratorium  Act  —  Registered  Judgment  —  "Instrument 
Charging  Land  With  the  Payment  of  Money" — County 
CouHs  Act,  R.  S.  Af.  191S,  ch.  U,  sees.  215,  216— Staying 
Proceedings. 

Under  sec.  2  o'f  the  Manitoba  Moratorium  Act,  September  14th, 
1914,  proceedings  to  enforce  a  sale  in  an  action  to  realize  on  a  reen- 
tered county  court  judgment  cannot  be  gone  on  with  until  Ist  Feb- 
ruary, 1915,  since,  by  virtue  o¥  sees.  215  and  216  of  the  Gounty  Courts 
Act  (B.  S.  M.  1913,  ch.  44),  a  registered  Judgment  of  a  county 
court  is  "  an  instrument  charging  land  with  the  payment  of  money  " 
within  the  meaning  of  the  said  sec.  2. 

The  plaintiff  recovered  judgment  in  the  County  Court 
on  March  7th,  1913,  for  $198.97,  and  a  certificate  of  this 
judgment  was  duly  registered. 

In  April,  1913,  the  plaintiff  conmienced  an  action  in  the 
Court  of  King's  Bench,  on  his  said  county  court  judgment, 
80  registered  as  aforesaid,  asking  for  a  sale  of  certain  lands 
of  the  defendant.  Final  judgment  in  the  action  was  signed 
in  October,  1913.  An  order  for  sale  of  the  lands  was  issued 
in  1914.  The  plaintiff  applied  to  the  Master  on  October 
21st,  1914,  to  settle  the  advertisement.  The  master  refused, 
holding  that  under  the  Moratorium  Act,  assented  to  on  Sep- 
tember 18th,  1914,  the  plaintiff  was  prevented  from  taking 
any  proceedings  until  February,  1915. 

The  plaintiff  appealed. 

B.  L.  Deacon,  for  the  appellant. 

{A  judgment  does  not  come  within  the  provisions  of  the 
Moratorium  Act,  it  is  not  an  instrument  such  as  is  referred 
to  in  sec.  2  of  the  Act.  There  is  no  power  of  sale  in  a  judg- 
ment, nor  is  it  an  instrument  between  parties.  A  judgment 
in  itself  does  not  bind  any  interest  in  land,  and  it  is  only 
when  a  certificate  of  same  is  registered  that  it  is  a  lien  or 
charge  on  the  land,  and  is  so  made  by  statute  and  not  by  any 
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agreement  between  the  parties.  In  any  event,  sec.  3  of  the 
Act  shews  that  it  only  refers  to  cases  in  which  redemption, 
foreclosure,  or  sale  has  been  fixed  prior  to  July  Slst,  1914. 

Galt^  J.: — Under  sees.  215  and  216  of  the  County  Courts 
Act  a  registered  judgment  binds  and  forms  a  lien  and  charge 
on  all  the  lands  of  the  judgment  debtor,  the  same  as  tnough 
charged  in  writing  by  the  judgment  debtor  under  his  hand 
and  seal,  with  the  amount  of  the  judgment. 

The  plaintiff  bases  his  right  to  sell  the  land  of  his  judg- 
ment debtor  upon  Rules  741  and  742  of  the  King's  Bench 
Act.  He  is  entitled  to  the  relief  which  he  seeks,  unless  the 
Moratorium  Act  prevents  it.  Section  2  of  this  Act  provides 
as  follows: — 

"  Notwithstanding  any  provision  in  any  mortgage  of  land, 
or  agreement  to  purchase  land  or  in  any  other  instrument 
charging  land  with  the  payment  of  money,  not  including 
liens  under  the  Mechanics*  and  Wage  Earners'  Lien  Act,  no 
proceedings  for  the  sale  of  any  land  under  any  power  of  sale 
contained  in  any  such  instrument  or  otherwise  existing  for 
default  in  pajrment  of  any  of  such  moneys  shall  be  taken  by 
or  on  behalf  of  the  mortgagee,  vendor  or  other  person  to 
whom  such  money  may  be  payable  until  after  the  lapse  of  six 
months  from  the  1st  day  (Jf  August,  1914,  if  such  default  took 
place  on  or  before  that  date,  or  until  after  the  lapse  of  six 
months  from  the  happening  of  such  default  if  the  same  took 
place  after  the  said  1st  day  of  August,  1914,  or  takes 
place  after  the  coming  into  force  of  this  Act,  and  any  such 
proceedings  now  pending  are  hereby  stayed  until  after  the 
lapse  of  six  months  from  1st  day  of  August,  1914,  or  six 
months  from  the  date  of  default  if  such  default  took  place 
since  the  said.  Ist  day  of  August,  1914.  Any  sale  made  or 
purporting  to  be  made  in  contravention  of  this  section  shall 
be  absolutely  null  and  void.  This  section  shall  not  affect 
the  sale  of  land  by  private  sale  where  before  the  1st  day  of 
August,  1914,  the  land  has  been  advertised  for  sale,  and  the 
sale  has  been  abortive  and  where  the  mortgage  had  been  in 
arrears  more  than  six  months." 

I  am  of  opinion  that  a  registered  judgment  is  included 
in  the  words,  "  or  in  any  other  instrument  charging  land 
with  a  payment  of  money  "  above  referred  to  in  sec.  2  of  tho 
Moratorium  Act,  and  that  no  proceedings  for  the  sale  of  the 
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land  can  be  taken  by  the  plaintiff  nntil  after  the  lapse  of  six 
months  from  the  Ist  day  of  Angast,  1914,  the  default  having 
taken  place  before  that  date. 

Accordingly  I  affirm  the  decision  of  the  referee,  and  the 
appeal  must  be  dismissed. 
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MANITOBA. 

Fbbbuaby  24ih,  1915. 
court  of  appeal. 

REX  V.  LUPARELLO. 

Criminal  Law  —  Rape  —  Offence  Punishable  by  Death  — 
Jurors  not  Kept  Together — Discharge  of  Jury — New  Jury 
Including  Members  of  Discharged  Jury — Duty  of  Trial 
Judge— Criminal  Code,  Sees.  299,  935,  9J^5,  1019. 

The  prisoner  was  convicted  on  a  charge  of  rape.  The  juiy  in- 
cluded eight  jurors  who  were  members  of  a  jury  empanneiled  on 
the  previous  day  to  try  the  prisoner  but  which  had,  after  hearing  the 
evidence  o¥  five  Grown  witnesses,  been  discharged  on  the  ground 
that  the  Jurors  had  not  been  kept   together  over  night: — 

Held^  (^iCHABDS,  JJA.,  dissenting)  that  the  trial  judge  was 
under  no  duty  to  exclude  from  the  convicting  jury  the  jurors  who 
were  members  of   the  jury  which  had  been  discharged. 

JETeld,  also,  that  the  mere  presence  of  the  jurors  in  question  on 
the  convicting  jury  did  not  constitute  a  substantial  wrong  or  mis- 
carriage under  sec.  1010  of  the  Criminal   Code. 

Case  stated  by  Metcalfe,  J. 

A.  V.  Darrach,  for  prisoner. 

John  Allen,  Deputy  Attorney-General,  for  Crown. 

Richards,  J.A.  (dissenting) : — I  regret  disagreeing  with 
my  learned  brothers  in  this  case.  The  wording  of  see.  945, 
that  in  all  cases,  \jy  which  the  accused  piay,  upon  conviction, 
be  sentenced  to  death,  the  jury  shall  be  kept  together,  and 
proper  provision  made  for  preventing  them  from  holding 
communication  with  anyone  on  the  subject  of  the  trial,  seems 
to  me  an  imperative  statutory  provision' that  must  be  com- 
plied with. 
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It  is  true  that,  on  discovering  that  the  jury  had  not  been 
so  kept  together  on  an  adjournment  of  the  trial,  the  learned 
trial  judge  discharged  the  jury  and  called  another^  and  began 
the  trial  over  again.  But  on  the  new  jury  there  were  nine 
jurors  who  had  been  on  the  first  on^,  and  who  had  been 
allowed  to  sejjarate  after  hearing  part  of  the  evidence.  A< 
to  those  nine  jurors  at  least  the  mischief  that  sec.  945  seeks 
to  guard  against  had  become  possible,  and/  as  to  them, 
merely  discharging  them  and  allowing  them  to  be  again 
called  and  sworn  made  no  difference. 

It  is,  however,  argued  that  the  accused  could  have  chal- 
lenged them,  when  called  the  second  time,  either  peremptorily 
or  fpr  cause. 

The  accused  had  the  right  under  sec.  932,  to  challenge 
peremptorily  twenty  jurors,  and  it  was  admitted  on  the  argu- 
ment that,  in  this  case,  he  had  challenged  either  19  or  20, 
all  of  whom  were  other  than  the  9  in  question.  If  he  had  ex- 
ercised the  right  as  to  these  9,  then  he  would  have  been  de- 
prived of  it  as  to  at  least  8  of  the  other  challenges  which 
were  his  right. 

Sec.  935  states  the  only  grounds  on  which  a  juror  may  be 
challenged  for  cause.  The  only  one  of  those  that  it  is  claimed 
would  cover  the  case  of  these  9,  or  any  of  them,  is,  (b)  that 
any  juror  is  not  indifferent  between  the  King  and  the  accused. 

I  cannot  see  how  the  accused  could,  in  this  case,  challenge 
any  of  the  9  on  that  ground.  He  knew  that  they  had  been 
allowed  to  separate,  contrary  to  the  provisions  of  sec.  945, 
but  he  had  no  possible  means  of  knowing  whether  they,  or 
any  of  them,  had,  or  had  not,  during  that  separation  held 
"communication  with  anyone  on  the  subject  of  the  trial.'- 
It  does  not  seem  to  me  that  such  a  case  as  this  would  come 
within  the  question  of  indifference  between  the  King  and  the 
accused. 

I  do  not  think  that  sec.  1019. applies.  It  is  true  that  we 
can  not  definitely  say  that,  other  than  the  infraction  of  the 
statute,  any  substantial  wrong  or  miscarriage  was  occasioned, 
because  we  have  no  means  of  telling  whether  the  mischief,  that 
sec.  945  sought  to  avoid,  did,  or  did  not,  occur.  We  do  know, 
however,  that,  as  to  the  9  jurors  in  question,  the  peremptory 
provision  of  the  statute  was  not  complied  with. 

Such  cases  as  Eex  v.  Edwards,  3  Camp.  207,  and  Reg. 
V.  Beers,  2  Moo.  &  Rob.  472,  do  not  seem  to  me,  in  point.  In 
every  such  ease  it  will  be  observed  that  the  discharging  and 


1915]  J^BX  V,  LUPARELLO,  779 

re-Bwearing  took  place  without  the  jury  having  been  allowed 
to  separate,  so  that  no  such  evil  as  tiiat  aimed  at  by  sec  945, 
and  which  is  in  question  here,  could  have  happened,  or  been 
in  question. 

I  think  the  principles,  as  to  the  duty  of  the  trial  Judge, 
stated  in  Beg.  v.  Theriault,  2  Can.  Cr.  Cas.  at  p.  455,  and 
in  Rex  v.  Long,  6  Can.  Cr.  Cas.  at  p.  499,  are  applicable 
to  this  case.  With  deference,  therefore,  I  am  of  opinion 
that  it  was  the  duty  of  the  learned  trial  judge,  even  in  the 
absence  of  objections  by  the  accused,  or  by  his  counsel, 
to  exclude  from  the  new  jury  all  who  had  been  members  of 
the  first  one,  and  that,  in  the  face  of  the  provisions  of  sec.  945, 
we  can  not  say  that  the  trial  had  was  a  proper  one. 

I  would  answer  the  submitted  question  in  the  negative. 

Camebon^  J.A.  : — ^This  is  a  case  reserved  under  the  Crimi- 
nal Code  by  Mr.  Justice  Metcalfe,  who  sets  forth  the  facts 
therein.  The  prisoner  was  indicted  on  tbe  charge  of  un- 
lawfully having  carnal  knowledge  of  a  woman,  not  his  wife, 
without  her  consent.  The  question  is  whether  the  learned 
trial  judge  was  right  in  not  excluding  from  the  array  the 
twelve  jurors  who  were  called  and  sworn  on  the  afternoon  of 
Tuesday,  Ifovember  25th,  1913,  and  who  heard  the  evidence 
of  several  witnesses,  but  were  discharged  the  next  morning 
on  the  ground  that  they  had  not  been  kept  together  over 
night.  Another  jury  was  then  called  and  sworn  and  the  trial 
proceeded  with.  Eight  of  the  jurors  who  sat  on  the  jury  who 
convicted  the  prisoner  were  members  of  the  jury  sworn  the 
first  day.    The  prisoner  was  found  guilty. 

Under  sec.  299  of  the  Code,  everyone  who  commits  rape 
is  liable  to  suffer  death.  Sec.  945,  sub-sec.  4,  provides  that 
directions  that  during  an  adjournment  the  jury  shall  be  kept 
together  be  given  in  all  cases  in  which  the  accused  may  upon 
conviction  be  sentenced  to  death. 

Counsel  for  the  prisoner  contended  that  a  manifest  and 
substantial  wrong  was  done  him  by  the  fact  that  the  evidence 
of  five  witnesses  for  the  Crown  was  given  twice  to  eight 
members  of  the  jury,  who  would  thus  be  unduly  and  unfairly 
impressed  thereby.  But  the  method  adopted  in  England,  ac- 
cording to  the  cases  cited,  of  discharging  and  reswearing, 
eleven  jurors,  when  the  twelfth  had  become  incapacitated  to 
act  by  illness,  meets  this  criticism.  See  Rex  v.  Lawrence,  25 
T.  L.  B.  374 :  Rex  v.  Ward,  10  Cox  573 ;  Rex  v.  Edwards,  3 
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Camp.  207,  where  eleven  judges  upheld  the  trial  judge; 
Regina  v.  Beers^  2  Moody  &  B.  472 ;  A.  v.  Ashe,  1  Cox  150, 
Halsbury,  IX.,  370. 

Counsel  for  the  Crown  relied  upon  see.  1019  of  the  Code, 
which  is  as  follows : — 

"  1019.  No  conviction  shall  be  set  aside  nor  any  new 
trial  directed,  although  it  appears  that  some  evidence  was 
improperly  admitted  or  rejected,  or  that  something  not  ac- 
cording to  law  was  done  at  the  trial  or  some  misdirection 
given,  unless,  in  the  opinion  of  the  Court  of  Appeal,  some 
substantial  wrong  or  miscarriage  was  thereby  occasioned  on 
the  trial  Provided  that  if  the  Court  of  Aj^al  is  of  opinion 
that  any  challenge  for  the  defence  was  improperly  disallowed, 
a  new  trial  shall  be  granted.*^ 

It  is  urged  that  unless  something  is  positively  shewn  that 
some  substantial  wrong  or  miscarriage  has  been  occasioned 
there  is  no  ground  for  this  court  to  interfere.  We  were  re- 
ferred to  B.  V.  ITarris,  2  Can.  Cr.  Cas.  75,  where  a  private 
prosecutor  had  a  conversation  with  a  juror  and  Wurtele,  J., 
held  that  that  could  not  avoid  the  verdict.  Also  to  King  v. 
Ma  Hung,  20  Can.  Cr.  Cas.  40.  It  is  further  urged  that  the 
prisoner  had,  when  the  fresh  jury  was  being  called,  the  right 
to  challenge  for  cause  under  sec.  935,  sub-sec.  (b). 

Prisoner's  counsel  urged  that  it  was  the  duty  of  the  court, 
of  its  own  initiative,  to  exclude  all  the  twelve  jurors  sworn 
the  first  day.  He  referred  to  R.  v.Theriault,  2  Can.  Cr.  Cas. 
444,  at  p.  455,  Beg.  v.  Sonyer,  2  Can.  Cr.  Cas.  501,  and  to 
Bex  V.  Long,  S  Can.  Cr.  Cas.  493,  where  Wurtele,  J,,  at  p. 
499,  defines  the  duties  and  functions  of  the  judge  at  a  crimi- 
nal trial  with  great  clearness.  A  number  of  cases,  including 
some  of  those  ci-ted  above,  are  referred  to  in  Tremeear  in  his 
notes  to  sec.  1019. 

I  must  say  that.it  does  not  seem  to  me  that  it  was  shewn 
that  there  was  anything  not  according  to  law  done  at  the 
actual  trial  at  which  the  prisoner  was  convicted.  The  trial 
proceedings  commenced  on  Tuesday  became  abortive  and  null 
upon  the  discharge  of  the  jury  on  the  following  morning. 
With  the  swearing  of  the  fresh  jury  the  actual  trial,  leading 
up  to  the  conviction,  commenced  and  the  calling  of  some  of 
the  jurors  sworn  on  the  first  jury  to  act  on  the  second  was 
in  no  way  contrary  to -law  as  I  see  it.  But  further,  there 
is  nothing  before  us  from  which  we  can  draw  the  conclusion 
that  any  substantial  wrong  or  miscarriage  was  occasioned  by 
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the  presence  of  the  eight  jurors,  who  had  been  sworn  the 
first  day,  on  the  jury  who  convicted.  We  can  presume  noth- 
ing of  the  kind.  On  the  contrary,  our  presumption  must  be, 
on  the  wording  of  the  case  submitted,  that  everything  was 
properly  done  with  due  regard  to  the  interests  of  the  accused. 
To  find  any  substantial  wrong  or  miscarriage  occasioned  at 
this  trial  by  the  presence  of  the  eight  jurors  in  question  on 
the  juiy,  we  are  driven  to  the  region  of  imagination  alto- 
gether. Moreover,  the  prisoner  had,  at  the  trial,  the  unim- 
paired right  to  challenge  for  cause,  and,  in  my  humble 
judgment,  there  was  no  duty  cast  on  the  judge  at  the  trial 
to  exclude  all  the  twelve  jurors  in  question  from  the  jury 
called  and  sworn  on  the  second  day. 

I  would,  therefore,  answer  the  question  submitted  in  the 
affirmative. 

Perdue,  J.A.,  concurred  with  the  reasons  given  by  Cam- 
eron, J.A. 

Haggabt,  J.A.,  concurred  with  Cameron,  J.A. 


BBinSE  COLTTKBU. 

February  26th,  1915. 
court  of  appeal. 

Re  WESTHOTiME  LUMBER  CO.  LTD.  et  al.  v.  ST. 

JAMES,  LTD. 

Building  Contract — Non-Completion  at  Fixed  Date — Demur- 
rage—  Certain  Sum  per  Day  Payable  by  Contractor 
for  Delay  —  Extension  of  Time  for  Completion  upon 
Ordering  of  Additional  Work  —  Penalty  or  Liquidated 
Damages — Reservation  by  Owner  of  Right  to  MaJce  Altera- 
tions or  Additions  —  When  ta  be  Exercised — Discrep- 
ancy Between  Specifications  and  Contract — Falsa  Demon- 
stratio  Non  Nocet, 

Where  a  building  contract  contains  a  stipulation  making  the 
contractor  liable  to  pay  liquidated  damages  for  every  day  exceeding 
the  date  fixed  by  the  contract  for  completion,  with  a  provision  that 
the  said  date  be  extended  upon  the  ordering  of  additional  work,  the 
contractor  is  liable  for  the  number  of  days'  delay  less  the  time  allowed 
for  the  performance  of  the  additional  work. 
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MoL€od  V.  WiUom,  2  Terr.  L.  R.  312,  referred  to. 

Where  the  owner  reserves  the  right  to  make  alterations  or  addi- 
tioBs,  he  mav  reasonably  exercise  the  said  right  up  to  the  last  minnte 
of  the  oompletion  of  the  work. 

Wbere  the  time  fixed  by  the  contract  for  the  completion  of  a 
building  is  different  than  the  time  fixed  by  the  specificatioBs,  the 
latter,  if  clearly  erroneous,  may  be  rejected  upon  the  principle  of 
falaa  demonMiraHo  non  nooei. 

An  appeal  by  the  plaintiff  from  the  Judgment  of  Clement, 
J.,  of  April  4th,  1914. 

The  appeal  was  heard  by  Macdonald,  Irving  and  Mc- 
Phillips,  JJ.A. 

A.  H.  Maeneill^  K.C.  (R.  M.  Maedonald  with  him),  for 
plaintiff,  appellant. 

H.  B.  Robertson  (Moore  with  him),  for  defendant,  re- 
spondent. 

Irving,  J.A.  : — ^The  owner  having  exercised  his  alleged 
right  to  deduct  penalties  for  a  delay  in  the  completion  of  the 
work,  this  action  was  brought  to  recover  the  balance  due  in 
payment  for  the  work.. 

The  plaintiffs'  main  contentions  are:  (1)  that  owing  to 
the  wording  with  reference  to  the  time  limit  in  the  contract 
being  inconsistent  with  those  used  in  the  specifications,  the 
condition  as  to  penalties  was  void;  and  (2)  that,  in  any 
event,  the  addition  of  extras  ordered  by  the  architect  de- 
stroyed the  time  clause  so  far  as  penalties  were  concerned. 

As  I  have  reached  the  conclusion  that  the  discrepancy  is 
of  no  importance  for  reasons  which  I  shall  give  later,  I  shall, 
on  the  assumption  that  the  term  in  the  contract  as  to  the 
time  clauses  prevails,  deal  with  the  second  point. 

The  plaintiffs  by  a  contract,  dated  17th  Januaiy,  1912, 
contracted  to  erect  and  complete  for  the  defendants  a  six- 
storey  and  basement  re-enforced  concrete  hotel  building. 
The  defendants  were  to  do  the  preliminary  or  general  ex- 
cavation work.  The  owners  reserved  the  right  to  make  any 
alterations  or  additions.  The  amount  to  be  paid  therefor, 
was  to  be  stated  in  the  orders  authorising  such  alterations, 
or  additions.  In  the  event  of  disagreement  the  amount  was 
to  be  determined  by  arbitration. 

By  Article  2  the  work  was  to  be  done  under  the  direc- 
tion of  architects,  whose  decision  as  to  the  construction  and 
meaning  of  the  drawings  and  specifications  should  be  final. 
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By  Article  9,  the  price  was  fixed  at  $74,121,  subject  to 
additions  and  deductions  as  in  the  contract  provided,  to  be 
p^d  upon  certificates  of  the  architect. 

By  Article  6  the  reinforced  concrete  frame  and  the 
roof  were  to  be  completed  within  seventy  days  after  com- 
pletion of  the  excavation.  The  date  of  completion  of  the 
excavation  was  23rd  February.  The  entire  work  was  to  be 
completed  within  160  working  days  after  completion  of  the 
excavation.  This  date  the  architect  ultimately  fixed  as  15th 
October,  but  it  was  not  completed  till  the  end  of  December. 

Article  7  was  as  follows: — 

"Article  7.  Should  the  contractors  be  delayed  in  the  pro- 
secution or  completion  of  the  work  by  the  act^*  (this  word  in 
my  opinion  having  regard  to  the  owner's  power  to  make 
additions  and  alterations  would  include  the  giving  of  orders 
for  such  alterations  and  additions)  "  neglect  or  default  of  the 
owners,  of  the  architects,  or  of  any  other  contractor  employed 
by  the  owners  upon  the  work,  or  by  any  damage  caused  by 
fire  or  other  casualty  for  which  the  contractors  are  not  re- 
sponsible, or  by  combined  action  of  workmen  in  no  wise 
caused  by  or  resulting  from  default  or  collusion  on  the  part 
of  the  contractors,  then  the  time  herein  fixed  for  the  comple- 
tion of  the  work  shall  be  extended  for  a  period  equivalent 
to  the  time  lost  by  reason  of  any  or  all  the  causes  aforesaid, 
which  extended  period  shall  be  determined  and  fixed  by  the 
architects,  but  no  such  allowance  shall  be  made  unless  a 
claim  therefor  is  presented  in  writing  to  the  architects  within 
forty-eight  hours  of  the  occurrence  of  such  delay.'* 

In  the  general  conditions  of  the  specifications,  provision 
was  also  made  for  an  extension  of  the  time  limit,  at  the 
architect's  discretion,  in  the  event  of  a  delay  occurring  (a) 
through  a  general  strike  of  mechanics  employed  on  the 
works,  or  ,(!>)  on  account  of  prolonged  spell  of  inclement 
weather. 

Under  Article  7  of  these  conditions  the  architect  al- 
lowed 64  days  extension  for  one  cause  or  another  on  applica- 
tion by  the  plaintiffs. 

"Article  8.  The  owners  agree  to  provide  all  labor  and 
material  essential  to  the  conduct  of  the  work  not  included  in 
this  contract  in  such  manner  as  not  to  delay  progress,  and  in 
the  event  of  failure  to  do  so,  thereby  caused  loss  to  the  con- 
tractors, agree  that  they  will  re-imburse  the  contractors  for 
such  loss,  and  the  contractors  agree  that  if  they  shall  delay 
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the  progress  of  the  work  bo  as  to  cause  loss  for  which  the 
owners  shall  become  liable,  then  they  shall  reimburse  tlie 
owners  for  such  loss.  Should  the  owners  and  contractors 
fail  to  agree  as  to  the  amount  of  loss  comprehended  in  this 
article,  the  determination  of  the  amount  shall  be  referred  to 
arbitration  as  provided  in  Article  12  of  this  contract. 

'^Article  3.  No  alterations  shall  be  made  in  the  work  ex- 
<ept  upon  written  order  of  the  architects,  the  amount  to  he 
paid  by  the  owners  or  allowed  by  the  contractors  by  virtue 
of  such  alterations  to  be  stated  in  said  order.  Should  the 
owners  and  contractors  not  agree  as  to  amount  to  be  paid  or 
allowed,  the  work  shall  go  on  under  the  order  required  above, 
and  in  case  of  failure  to  agree,  the  determination  of  said' 
amount  shall  be  referred  to  arbitration,  as  provided  for  in 
Article  12  of  this  contract. 

Arbitration  was  provided  for  by  Article  12,  but  the  arbi- 
tration proceedings  proved  abortive  and  the  plaintiffs  there- 
upon sued:  (1)  for  $18,138.87,  the  balance  they  claimed, 
made  up  as  follows: — ^the  $74,121  and. $12,304.86  for  addi- 
tional work  performed  and  additional  material  supplied, 
and  certain  other  matters,  bringing  their  total  claim  up  to 
$92,791.51,  less  credits  $74,652.64;  and  (2)  for  damages 
for  breach  of  contract.  The  defendants  admitted  that  work 
had  been  done  to  the  extent  of  $84,914.41,  and  paid  into 
court  $8,000,  being  the  balance  due  after  deducting  (1)  the 
before-mentioned  credits  allowed  by  the  plaintiffs,  and 
(2)  a  further  sum  of  $3,200,  which  thqr  claimed  to  deduct 
as  demurrage  for  64  days  at  $50  per  day,  i.e.,  from  16th 
October  to  31st  December. 

This  charge  of  demurrage  was  based  on  the  following 
clauses  in  the  specifications : — 

"  The  building  shall  be  turned  over  to  the  owners,  broom 
clean  and  complete  in  every  detail,  within  160  working  days 
after  the  signing  of  the  contract. 

"  The  owners  will  pay  a  bonus  of  $50  per  day  for  each 
and  every  day  that  the  building  is  completed  before  the  ex- 
piration of  the  time  limit. 

"  The  contractor  shall  pay  a  demurrage  of  $50  per  day 
for  each  and  every  day  required  to  complete  the  building 
over  and  above  the  time  limit." 

In  addition  to  the  contract  of  the  17th  January,  1912, 
the  plaintiffs  were  authorized  by  letter  dated  29th  January, 
to  complete  the  excavation  which  the  owners  had  already 


1915]   WE8TH0LME  LUMBER  CO.  v.  ST.  JAMES,  LTD.       785 

commenced^  and  on  the  3l8t  May,  1912,  the  plaintiffs  were 
authorized  to  proceed  with  the  additional  work  and  ma- 
terial required  to  make  the  roof  of  the  six  storey  building 
into  a  new  (or  7  storey)  building  according  to  specifications 
prepared  by  the  architects. 

The  learned  judge  found  that  according  to  the  archi- 
tect's certificate,  18th  April,  1913,  the  plaintiffs  were  en- 
titled to  $7,907.72,  and  dso  by  admission  in  pleadings  to  a 
further  sum  of  $71.70,  and  as  the  total  $7,979.42  was  $20.58 
less  than  the  amount  the  defendants  had  paid  into  court, 
judgment  was  given  on  that  basis.  He  declined  to  allow 
interest  on  $7,979.42  from  the  date  of  completion  to  judg- 
ment.   No  appeal  was  taken  from  this  refusal  of  interest. 

The  learned  judge  apparently  thought  the  word  demur- 
rage was  to  be  read  as  and  for  liquidated  damages,  and  that 
afi  there  was  an  extension  of  time  provided  for,  to  be  granted 
by  the  architects  in  the  event  of  extra  work  being  ordered, 
he  allowed  the  deduction.  He  fixed  the  actual  completion' 
of  the  excavation  as  the  23rd  February,  and  of  the  building 
as  31st  December,  and  held  the  days  claimed  for  demurrage 
were  properly  charged  at  64  days. 

The  points  taken  before  us  in  connection  with  the  extra 
work  were  (1)  the  extras  had  destroyed  the  time  limit,  so 
far  as  the  penalties  were  concerned,  and  (2)  in  any  event 
the  plaintiffs  had  not  been  allowed  enough  for  extras  and 
had  been  charged  14  days  too  much  for  demurrage,  as  ac- 
cording to  the  plaintiff's  case  the  excavation  was  not  finished 
till  9th  March. 

Mr.  Maoneill  contended  that  although  this  "  demurrage  " 
might  be  liquidated  damages  (see  on  this  point  Clydebank 
Engineering  Co.  v.  Don  Jose,  &c.,  [1905]  A.  C.  6)  the  pen- 
alty clause  must  be  construed  strictly,  for  the  exact  contract, 
citing  Dodd  v.  Churton,  [1897]  1  Q.  B.  562,  66  L.  J.  Q.  B. 
177,  fljid  that  as  the  date  of  completion  of  excavation  was 
arbitrarily  fixed  by  the  architect,  before,  as  he  contended, 
it  had  been  in  fact  completed,  the  plaintiffs  were  relieved 
from  the  penalties  for  delay. 

That  contention  is  not  supported  by  the  facts.  The 
facts  in  connection  with  the  basement  and  its  completion  are 
these:  there  were  three  kinds  of  excavations  to  be  made  (1) 
the  preliminary  or  general,  which  was  to  be  done  by  the 
owners;  (2)  sub-basement,  which  was  an  extra;  and  (3) 
the  elevator  pit  and  footings  which  were  in  the  contract. 
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The  general  excaTation  work  waa  committed  to  plain- 
tiflfs'  caie  on  29th  January,  1912.  On  20th  February  they 
undertook  to  do  extra  work,  and  asked  for  6  days  extension 
of  time  on  the  contract  on  that  account. 

The  architect  told  them  to  go  ahead  and  formally  on 
22nd  February,  1887,  accepted  their  offer  and  then  informed 
them  that  he  had  granted  an  extension  and  that  the  time 
fixed  for  the  starting  of  the  contract  would  now  be  23rcl 
Februaiy.  The  general  excavation  was  then  complete  but 
this  aub-basement  extra  work  was  continued  for  some  time 
after  the  23pd  February  and  was  done  by  them  in  conjunc- 
tion with  their  other  contract  work.  That  this  combined 
sub-baflement  extra  and  the  latter  contract  was  not  com- 
pleted till  9th  Mahjh  is  true,  but  I  think  there  was  evi- 
dence from  which  the  judge  could  reach  the  conclusion  that 
the  general  excavation  was  finished  on  the  22nd  February. 

Howe  V.  Cuppy  (1838),  3  M.  &  W.  387,  was  a  case 
where  the  owner  sought  to  enforce  the  provision  for  pen- 
alties where  a  portion  of  the  delay  in  the  completion  of  the 
work  was  due  to  his  default;  but  as  in  that  case  the  delay 
was  caused  by  the  owner  and  there  was  nothing  to  shew  they 
had  entered  into  a  new  contract  to  perform  the  work  at  four 
and  a  half  months  ending  at  a  later  late,  the  parties  were 
at  large,  and  it  was  held  that  the  contractors  should  forfeit 
nothing  for  the  delay.  The  delay  here  not  being  the  fault 
of  the  defendants,  that  case  can  have  no  application  par- 
ticularly in  \'iew  of  Article  VII. 

The  memorandum  kept  by  the  plaintiffs'  foreman  shews 
that  on  the  23rd  February  they  "started  the  contract  at 
noon  to-day."  Further,  there  was  no  claim  made  under 
Article  8  for  any  delay  on  the  part  of  the  owner  in  respect 
of  the  general  excavation. 

With  regard  to  the  contention  that  the  extras  destroyed 
the  provisions  relating  to  the  time  limit,  it  must  be  con- 
ceded by  the  defendants  that  the  extras  were  very  heavy, 
including  $6,800,  for  the  additional  storey  ordered  on  31st 
May,  1913. 

At  that  date,  the  160  days  were  running.  The  archi- 
tects thought  that  this  extra  could  be  made  a  part  of  the 
general  contract  and  by  allowing  twenty  additional  days 
for  this  work  (as  well  as  the  additional  time  required  to 
procure  reinforcing  steel)   hold  the  contractors  to  the  con- 
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ditiood  as  to  demurrage.     For  this  the  architect  relied  on 
Articles  II.,  III.  and  VII. 

Mr.  Macneill  argues  that  as  the  addition  to  a  6  storey 
building  of  a  new  storey  was  quite  beyond  the  intention  of 
the  parties  to  the  contract,  the  architect  could  not  by  extend- 
ing the  time  prevent  the  order  for  "this  alteration  from  oper- 
ating as  a  waiver  by  the  owner  of  his  right  to  penalties. 

By  the  order  of  31st  May,  1912,  authorizing  this  new 
work,  the  architect  wrote  that  this  work  was  to  be  a  part 
of  the  general  contract  and  fixed  the  price  and  extended  the 
time  for  completion  on  that  basis. 

The  plaintiffs  did  not  object  to  the  work  being  added, 
but  sought  and  obtained  a  variation  in  the  specifications. 
I  think  what  was  written  in  this  connection  satisfied  the 
condition  in  the  specifications  that  additional  cost  for  extra 
work,  changes,  alterations  or  deductions,  shall  be  agreed 
on  and  a  written  agreement  effected.  The  cases  are  dis- 
cussed in  Dodd  v.  Churton,  supra,  and  in  my  opinion  this 
contract  by  virtue  of  Art.  7  falls  within  the  class  referred 
to  at  p.  524  of  Hudson  on  Building  Contracts.  See  also 
McLeod  V.  Wilson,  2  Terr.  L.  B. 

Then  assuming  the  principle  is  determined  against  him 
Mr.  Macneill  contends,  in  detail,  that  allowance  was  not 
made  for  the  time  in  obtaining  the  steel.  This  complaint 
rests  wholly  on  the  evidence  of  the  architect  who  says  that 
although  they  said  they  would  be  delayed  no  time  was  asked 
for  under  Article  8.  It  is  quite  possible  that  the  changes 
which  were  made  at  the  plaintiffs'  request  obviated  any  de- 
lay on  that  account;  at  any  rate  no  claim  was  made  under 
Article  8,  and  I  can  see  no  ground  for  saying  that  the  plain- 
tiffs are  now  entitled  to  an  allowance. 

As  to  the  strike  of  the  marble  setters,  the  condition 
above  set  out  provides  for  an  extension  of  time  through  a 
general  strike  of  the  mechanics  employed  on  the  works. 
The  -strike  relied  on  by  the  plaintiffs  took  place  at  Tacoma 
and  in  any  event  the  giving  of  an  extension  was  a  matter 
entirely  in  the  discretion  of  the  architect. 

The  last  objection  under  this  head  is  that  after  15th 
October,  1912,  the  date  fixed  for  completion  when  the  time 
was  already  running  against  the  plaintiff  for  penalties,  the 
architect  gave  orders  for  additional  extra  work. 

By  the  conditions  in  the  specifications  the  owner  had 
reserved  the  right  to  make  any  alterations  or  additions.    No 
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doubt  this  power  ought  to  be  reasonably  exercised,  but  if 
exercised  reasonably  the  power  would  be  exerciseable  up  to 
the  last  minute  of  the  completion  of  the  work :  see  the  opin- 
ion of  Phillimore,  J.,  in  Sattin  v.  Poole  (1901),  2  Hudson, 
314-5 ;  and  it  was  a  matter  that  could  be  met  by  a  further 
cxtenedon  of  time.  The  orders  complained  of  were  given 
long  before  the  other  work  was  finished. 

Taking  up  the  second  main  contention  that  the  contract 
was  void  so  far  as  demurrage  was  concerned  for  unoertaint^ 
by  reason  of  the  inconsistency,  between  the  contract  and 
specificatione,  as  to  whether  the  160  days  for  completion, 
was  to  count  from  the  completion  of  the  excavation  (23rd 
Februaiy)  or  the  signing  of  the  contract,  Mr.  Macneill  con- 
tended that  it  was  an  ambiguity,  but  an  ambiguity  I  think 
is  where  one  expression  is  capable  of  two  meanings. 

There  is  a  repugnancy,  as  I  understand  it,  where  one 
clear  clause  contradicts  another  clause  equally  clear.  In  a 
deed  where  there  is  a  repugnancy  the  rule  in  the  fitst  shall 
prevail,  but  in  a  will  the  second:  Doe  d.  Leicester  v.  Biggs 
(1890),  2  Taunt.  113,  cited  in  Beale,  2nd  ed.,  at  p.  189. 

In  my  view  of  the  matter  it  matters  not  whether  this  is 
ambiguity  or  repugnancy,  because  the  plaintiffs  elected  to 
regard  the  time  of  the  completion  of  the  excavation  as  the 
starting  point :  and  the  question  fought  out  at  the  trial  was 
whether  the  excavation  was  completed  on  the  9th  March  as 
the  plaintiffs  contend,  or  the  23rd  February  as  the  defend- 
ants contend. 

If  the  matter  were  to  be  determined  on  the  question 
whether  this  is  a  repugnancy  or  an  ambiguity,  I  would  de- 
cide that  the  repugnancy  rule  is  applicable,  but  I  would  de- 
termine it  on  another  ground.  The  6th  Article  of  the  con- 
tract fixes  the  time  for  completion  with  particularity;  the 
object  of  the  clause  in  the  specifications  is  to  prescribe  the 
condition  of  the  building  when  completed,  that  is  "broom 
cleaji"  and  "complete  in  every  detail.'^  The  addition  of 
the  words  which  create  the  discrepancy,  viz.:  "within  160 
(lays  after  the  signing  of  the  contract^'  are  superfluous  and 
may  be  rejected.  The  function  of  the  clause  would  be  per- 
formed if  the  sentence  ended  at  the  word  "detail.'*  The 
addition  of  the  discrepant  words  does  not  set  out  fully  the 
time  limit,  because  the  time  limit  was  not  to  be  160  working 
(lays,  but  160  working  days  plus  such  allowances  of  time 
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as  should  be  made  by  the  architect  on  the  contractor's  appli- 
cation. 

The  foundation  of  common  sense  upon  which  the  maxim 
falsa  demonstratio  non  nocet  with  reference  to  parcels  rests 
will  I  think  support  my  view.  Here  we  have  the  contract 
which  renders  certain  what  is  intended  to  be  the  time  limit 
and  the  erroneous  statement  in  the  specifications  of  that 
tim6  limit  cannot  alter  it. 

The  plaintiffs  rely  on  Ex  parte  Vince,  [1892]*  2  Q.  B. 
478,  61  L.  J.  Q.  B.  836.  The  intention  in  that  case  of  the 
parties  could  not  be  determined,  and  the  agreement  was 
unintelligible,  and  other  cases  relating  to  vague,  indefinite 
and  illusory  contracts.  These  cases  have  no  application  when 
the  intention  of  the  parties  is  clear  and  definitely  expressed. 

I  would  dismiss  the  appeal. 

McPhillips,  J.A.  : — This  is  an  appeal  from  the  judg- 
ment of  Mr.  Justice  Clement  in  a  building  contract  action. 
The  hearing  took  place  before  the  learned  judge  without  a 
jury  and  extended  over  the  period  of  5  days.  The  evidence 
is  at  great  length,  yet  the  case  may  be  considered  and 
passed  upon  in  appeal  without  the  discussion  in  detail  of 
any  of  the  evidence,  viewing  it  as  I  do,  that  is,  that  it  is 
essentially  a  case  to  be  determined  upon  the  facts  as  ad- 
duced at  the  trial  and  no  questions  of  law  in  my  opinion 
arise  to  in  any  way  warrant  the  disturbance  of  the  findings 
of  fact  of  the  learned  trial  judge. 

The  action  was  launched  for  moneys  due  and  payable  by 
the  defendants  to  the  plaintiffs  upon  a  building  contract, 
$18,138.87  being  claimed.  The  learned  trial  judge  found 
to  be  due  to  the  plaintiffs  the  sum  of  $7,979.42,  and  it  is 
from  this  judgment  the  appeal  is  taken  by  the  plaintiffs. 
The  main  contentions  advanced  are  that  extras  were  not 
allowed  for  and  that  the  allowances  made  for  penalties  on 
account  of  delay  in  completion  of  the  building  as  provided 
in  the  contract  were  wrongly  allowed  and  should  not  have 
been  deducted  from  the  plaintiffs'  claim. 

The  learned  trial  judge  did  not  arrive  at  the  same  con- 
clusion as  was  arrived  at  in  Bush  v.  Whitehaven  (1888),  52 
J.  P.  392,  i.e.,  that  the  case  was  one  which,  owing  to  the 
circumstances,  would  not  admit  of  the  application  of  the 
conditions  of  the  contract,  but  that  the  conditions  of  the 
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contntct  were  applicable.  I  cannot  see  any  reasonable  ground 
upon  which  to  differ  with  the  learned  tria:l  judge. 

The  learned  counsel  for  the  appellants  in  his  able  argu- 
ment strenuously  maintained  that  there  was  such  ambiguity 
in  the  contract  that  the  penalties  for  delays  could  not  be 
allowed,  that  is  that  Article  6  of  the  contract  provided  that 
the  building  was  to  be  completed  within  160  days  after  the 
completion  of  the  excavation,  which  work  was  to  be  done 
by  the  owners,  whilst  under  the  specifications  and  general 
conditions  forming  a  part  of  the  contract  the  building  was 
to  be  completed  in  every  detail  within  160  working  days 
after  the  signing  of  the  contract.    In  my  opinion  these  pro- 
visions must  be  looked  upon  as  being  repugnant  to  each 
other.    Article  6  is  contained  in  the  contract  itself,  and  should 
in  my  opinion  prevail.    It  is  manifest  that  that  was  the  real 
intention,  plainly  ascertainable  from  the  contents  of  the  deed. 
How  unfair  to  the  contractor  it  would  be  to  have  the  computa- 
tion commence  from  the  signing  of  the  contract  when  con- 
struction could  not  be  begun  until  the  excavation  was  carried 
out,  and  this  work  was  to  be  done  by  the  owners. 

In  Walker  v.  Giles  (1848),  6  C.  B.  662  (77  B.  B.  425), 
Wilde,  C. J.,  at  p.  702,  said : — 

"  As  the  different  parts  of  the  deed  are  inconsistent  with 
each  other  the  question  is  to  which  part  eflfect  ought  to  be 
given.  There  is  no  doubt  that  applying  the  approved  rules 
of  construction  to  this  instrument,  effect  ought  to  be  given 
to  that  part  which  is  calculated  to  carry  into  effect  the  real 
intention,  and  that  part  which  would  defeat  it  should  be 
rejected;  and  so  construing  the  deed  the  court  is  of  opinion 
that  the  latter  part  importing  a  demise  cannot  have  the  effect 
without  defeating  the  intention  of  the  parties.*' 

Seaman's  Case  (1611)  Godb.  166;  Parkhurst  v.  Smith 
(1742),  Willes,  327,  at  p.  332. 

Holme  V.  Guppy  (1838),  3  M.  &  W.  387-390,  49  R  B. 
647,  was  strongly  relied  upon  on  the  part  of  the  appellants  as 
being  an  authority  which  disentitled  the  penalties  or  demur-, 
rage  being  allowed,  but  it  will  be  observed  that  that  case 
proceeded  upon  the  fact  that  the  promisee  had  rendered  per- 
formance of  the  contract  within  the  time  stipulated  impos- 
sible.   Parke,  B.,  at  p.  389,  said : — 

'^Then  it  appears  that  they  were  disabled  by  tlie  act  of 
the  defendants  from  the  performance  of  that  contract;  and 
there  are  clear  authorities  that  if  the  party  he  prevented  by 
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the  refusal  of  the  other  contracting  party  from  completing 
the  contract  within  the  time  limited,  he  is  not  liable  in  law 
for  the  default/^ 

Lodder  v.  Slowey  (1904),  73  L.  J.  P.  C.  82,  A.  C.  442, 
453.  Further,  the  contract  now  under  consideration  makes 
special  provision  with  regard  to  extending  time  for  the  com* 
pletion  of  the  work  consequent  upon  any  delay  caused  by  the 
owners,  and  it  would  appear  that  all  proper  allowances  were 
made  in  this  i^egard  or  at  any  rate  all  asked  for,  twenty  days 
in  all  further  time  being  given  for  completion. 

Then  Dodd  v.  Churton  [1897]  1  Q.  B.  663,  66  L.  J.  Q.  B. 
477  (C.A.),  was  cited  as  being  an  authority  which  would 
govern  in  the  determination  of  this  appeal.  In  my  opinion, 
however,  the  case  falls  within  the  principle  defined  in  Jones 
V.  St.  John's  College  Oxford  (1870),  L.  R.  6  Q.  B.  115,  124, 
40  L.  J.  Q.  B.  80.  Mellor,  J.,  at  p.  85  in  the  Law  Journal 
report  said; — 

"  The  universal  rule  is  that  no  stipulation  can  be  implied 
which  is  at  variance  with  the  express  terms  of  the  contract. 
The  express  undertaking  on  the  part  of  the  plaintiffs  here  is 
to  complete  the  works  within-  a  specified  time  or  pay  a 
penalty;  they  have  not  complied  with  their  undertaking  and 
therefore  they  must  pay  the  penalty." 

In  Scott  v.  Bell  .(1900),  38  S.  L.  R.  217,  Jones  v.  St. 
John's  College,  supra,  and  Dodd  v.  Churton,  supra,  were 
both  referred  to.  Under  the  terms  of  the  contract  in  that 
case  the  whole  work  was  to  be  "  entirely  completed  "  by  May 
1st,  1897,  under  a  penalty  of  10s.  per  day.  It  was  proved 
that  extra  work  was  ordered  during  the  progress  of  the  opera- 
tions and  that  even  some  of  this  extra  work  was  ordered 
after  May  1st,  1897,  and  it  was  held  (Lord  Young  doubting), 
that  the  fact  that  some  of  the  extra  work  had  been  ordered 
after  May  1st,  1897,  did  not  of  itself  prevent  the  enforcement 
of  the  penalty  clause,  that  onus  had  not  been  discharged  of 
shewing  that  the  extra  work  had  been  the  cause  of  delay  in 
completing  the  work,  and  that  the  penalty  was  rightly 
entitled  to  be  deducted.  (Emden's  Building  Contracts,  4th 
ed.  (1907),  at  pp.  186,  187.) 

In  McLeod  v.  Wilson  (1897),  2  Terr.  L.  R  312,  Scott, 
J.  had  under  consideration  a  contract  of  somewhat  similar 
terms,  and  it  was  held  as  set  forth  in  the  headnote  at  p.  312, 
that  *'  a  provision  in  a  building  contract  for  liquidated  dam- 
ages for  non-completion  within   the   prescribed   time,   sub- 
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ject  expressly  to  a  further  reasonable  length  of  time  for 
delays  caused  by  changes  in  the  plans  and  specifications  is 
not  discharged  by  delays  caused  by  such  changes/'  Scoit, 
J.,  at  p.  321,  said : — 

'^  Certain  changes  were  made  by  the  architect  in  the  plans 
and  specifications  which  caused  delay  in  completion,  but  in 
my  (pinion  these  changes  and  the  consequent  delay  did  not 
constitute  a  waiver  of  the  penalty  clause  except  to  the  ex- 
tent of  the  delay  thereby  caused.  I  would  be  inclined  to 
hold  otherwise  were  it  not  for  the  fact  that  the  contract  pro- 
vides that  reasonable  extensions  of  time  for  completion  shall 
be  allowed  on  account  of  such  delays,  and  that  such  exten- 
tions  shall  be  taken  into  consideration  in  fixing  the  penalty^ 
The  contracts  in  question  in  the  English  cases  in  which  it  was 
held  that  delays  caused  by  changes  in  plan  will  avoid  the 
penalty  clause,  contained  no  such  provision  and  it  would  seem 
that  the  provision  is  designed  to  overcome  the  effect  of  these 
decisions/' 

Some  argument  was  addressed  to  the  question  as  to  whether 
the  demurrage  of  $50  per  day  could  be  looked  upon  as  liquid- 
ated damages.  It  was  not  stated  to  be  liquidated  damages, 
yet  that  statement  has  been  held  not  to  be  conclusive.  See 
Law  V.  Local  Board  of  Redditch,  [1892]  1  Q.  B.  127;  Strick- 
land v.  Williams,  [1889]  1  Q.  B.  382. 

Cape  of  Good  Hope  Government  v.  Hills  (1906),  22  T. 
L.  R.  589,  was  a  case  in  the  Privy  Council,  Sir  Arthur  Wil- 
son, at  p.  590,  said : — 

"  The  contention  of  whether  a  sum — ^whether  it  is  called 
penalty  or  liquidated  damages — is  truly  liquidated  damages 
and  as  such  not  to  be  interfered  with  by  the  court,  or  is 
truly  a  penalty  which  covers  the  damage  if  proved,  but  does 
not  assess  it,  is  to  be  found  in  whether  the  sum  stipulated 
for,  can  or  cannot  be  regarded  as  a  genuine  pre-estimate  of 
the  creditor's  probable  or  possible  interest  in  the  due  per- 
formance of  the  principal  obligation.  The  indicia  of  that 
question  would  vary  according  to  the  circumstances.  Enor- 
mous disparity  of  the  sum  to  any  conceivable  loss  would  point 
one  way — while  the  fact  of  the  payment  being  in  terms  pro- 
portionate to  the  loss  would  point  the  other.  But  the  cir- 
cumstances must  be  taken  as  a  whole  and  must  be  viewed 
as  at  the  time  the  bargain  was  made.  Applying  that  prin- 
ciple to  the  present  case  their  Lordships  were  unable  to  come 
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to  the  conclusion  that  the  sum  here  could  be  taken  as  a 
genuine  pre-estimate  of  loss.'' 

Bearing  in  mind  this  canon  of  construction  as  determined 
by  the  Privy  Council^  in  my  opinion  upon  the  facts  of  the 
present  case  the  demurrage  of  f  50  per  day  can  be  taken  '^  as 
a  genuine  pre-estimate  of  loss/'  and  the  learned  trial  judge 
properly  allowed  it. 

I  think^  therefore,  that  the  judgment,  of  the  learned  trial 
judge  was  right,  and  that  the  appeal  should  be  dismissed. 

Maodokald^  C.J.A.,  agreed  witji  Irving^  J.A. 

Appeal  dismissed. 


SASEATOHEWAir. 

Lamokt^  J.  January  30th,  1915. 

TRIAL. 

CmCHTON'S  LTD.  v.  QRBEN. 

Landlord  and  Tenant  —  Agreement  for  Lease  —  Entry  —  . 
Refusal  of  Lessor  to  Carry  Out  Terms  of  Agreement  — 
Exclusive  Possession  not  Given  —  Rescission  —  Rights 
of  Parties  Under  Agreement  After  Entry  and  Payment 
of  Rent. 

An  agreement  for  a  lease  of  a  store  and  the  basement  thereof 
•loses  its  binding  effect  apon  the  refusal  of  the  lessor  to  give  to  the 
lessee  exdasive  possession  of  the  said  basement. 

General  BiUpoBting  Co.  Ltd.  y.  Aifctnton,  [1909]  A.  C.  118,  re- 
ferred to. 

A  tenant  who  enters  and  pays  rent  under  an  agreement  for  a 
lease  of  which  specific  peiYormance  would  be  decreed  is  in  the  same 
position  as  if  the  lease  had  been  executed. 

WaUh  y.  Lonsdale  (1882),  21  O.  D.  9,  followed. 

» 

H.  D.  Pickett,  for  the  plaintifif. 
H.  S.  Lemon,  for  the  defendant. 

Lamont^  J.: — ^Notwithstanding  the  vigorous  argument 
by  Mr.  Pickett  in  this  action,  T  am  of  opinion  that  it  muert 
be  dismissed.    By  an  agreement  in  writing,  dated  January 
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14th,  1913,  the  plain tifl  agreed  to  lease  and  the  defendant 
agreed  to  take  a  lease  from  the  plaintiff,  of  a  store  on  Fair- 
ford  street  together  with  15  feet  of  the  basement  the  full  width 
of  the  store,  for  two  years  at  a  rental  of  $175  per  month. 
The  building  was  then  being  erected,  and  the  lease  was  to  be 
entered  into  as  soon  as  tlie  premises  were  completed.    Be- 
fore the  basement  was  completed  the  defendant  moved  int4> 
the  store.    This  was  on  May  2l8t,  1913.    As  soon  as  the  base- 
ment was  completed,  which  was  at  the  end  of  that  month, 
he  wanted  possession  of  the  basement  and  a  key  therefor. 
The  plaintiff  allowed  him  to  put  his  goods  in  the  basement 
hut  did  not  give  him  at  that  time  the  key;  but  tiiey  also 
put  bolts  on  the  inside  of  the  basement  door  and  kept  that 
door  bolted.     The  defendant  had  no  entrance  to  his  basement 
from  his  store  but  had  to  enter  from  the  cellar  hall.    The 
defendant's  basement  connected  on  the  inside  with  the  plain- 
tiff's basement,  so  when  the  plaintiff  bolted  the  door  the  de- 
fendant could  not  enter  his  portion  thereof  until  the  plain- 
tiff went  down  and  opened  the    door.     At  6  o'clock  at  night 
the  plaintiffs  were  in  the  habit  of  closing  their  store.    The 
defendant  was  in  the  confectionery  business  and  kept  open 
until  midnight.    The  use  of  the  basement  until  he  closed 
was  of  material  importance  to  him.     The  reason  the  plain- 
tiffs kept  control  of  the  defendant's  portion  of  the  basement 
was  because  they  desired  to  use  the  defendant's  basement 
as  a  passage  way  for  goods  to  their  basement,  and  becau^ 
they  said  they  had  silverware  in  their  own  basement,  their's 
being  a  jewelry  business,  and  they  could  not  take  the  risk 
of  leaving  the  defendant's  basement  unlocked  as  there  was 
only  a  board  partition  between  the  two.    They  not  only  re- 
fused to  give  the  defendant  exclusive  posseeeion  but  in  their 
evidence  admitted  that  tliey  intended  to  continue  to  use  the 
defendant's  basement  as  a  passage  way  for  their  goods. 

The  defendant  kept  insisting  upon  the  terms  of  the  agree- 
ment and  notified  the  plaintiffs  cm  Jidy  29tii  that  unless 
he  received  a  lease  and  legal  possession  of  the  portion  of  the 
basement  as  set  out  in  the  agreement  he  would  move  from 
the  premises.  In  their  statement  of  claim  the  plaintifCs  al- 
lege that  on  or  about  the  14th  August  they  tendered  to  de- 
fendant a  lease  upon  the  premises  under  the  agreement  but 
the  defendant  refused  to  execute  it.  The  defendant  admits 
the  tender  of  the  liease  and  alleges  that  he  refused  to  execute 
it  because  he  could  not  gei  the  possession  of  the  basement. 
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The  plaintiffs  put  in  evidence  of  a  tender  of  the  lease  but 
did  not  produce  the  lease  so  that  it  could  be  determined 
whether  or  not  it  was  in  accordance  with  the  terms  of  the 
contract.  As  the  plaintiffs  admit  that  they  intended  to  con- 
tinue the  use  of  the  defendant's  portion  of  the  basement 
as  a  passageway  for  their  goods  I  take  it  that  that  lease 
did  not  convey  to  the  defendant  exclusive  possession  of  that 
portion  of  the  basement  which  was  to  be  his  under  that 
agreement.  The  onus  was  on  the  plaintiffs  to  prove  that  the 
lease  tendered  corresponded  with  the  agreement,  and  they 
failed  to  prove  it.  The  defendant  moved  out  and  the  plain- 
tiffs now  sue  for  the  rent  subsequently  falling  due. 

The  principle  of  law  governing  the  right  of  one  party  to 
a  contract  to  treat  the  contract  as  at  an  end  for  breach  by  the 
other  party  of  its  provisions  is  laid  down  by  Lord  Coleridge, 
C.J.,  in  Preeth  v.  Burr  (1874),  L.  R.  9  C.  P.  208,  as  follows : 

"  In  cases  of  this  sort>  where  the  question  is  whether  the 
one  party  is  set  free  by  ttie  action  of  the  other,  the  real 
matter  for  consideration  is  whether  the  acts  or  conduct  of 
tjie  one  do  or  do  not  amount  to  an  intimation  of  an  intention 
to  abandon  and  altogether  refuse  performance  of  the  contract 
T  say  this  in  order  to  explain  the  ground  upon  which  I  think 
the  decisions  in  these  cases  must  rest.  There  has  been  some 
cc>nflict  among  them.  But  I  think  it  may  be  taken  that  the 
fair  result  of  them  is  as  I  have  stated ;  that  the  true  question 
is  whether  the  acts  and  conduct  of  the  party  evince  an  inten- 
tion no  longer  to  be  bound  by  the  contract.^' 

The  statement  of  law  as  laid  down  by  Lord  Chief  Justice 
Coleridge  was  approved  of  by  the  House  of  Lords  in  General 
Billposting  Co.  Ltd.  v.  Atkinson,  [1909]  A.  C.  118. 

In  Bhymney  By.  Co.  v.  Brecon  &  M.  T.  By.  Co.  (1900), 
49  W.  B.  lljS,  Lord  Alverstone  says: — 

"  It  will  be  well  to  consider  in  the  first  instance  what  con- 
duct on  the  part  of  one  party  to  a  contract  justifies  the 
other  party  in  treating  it  as  at  an  end.  If  there  is  a  distinct 
refusal  by  one  party  to  be  bound  by  the  terms  of  a  contract 
in  the  future,  the  other  party  may,  in  our  opinion  treat  the 
contract  as  at  an  end.*' 

Was  there  then  in  this  case  a  distinct  refusal  on  the  part 
of  the  plaintiffs  to  carry  out  the  terms  of  their  contract, 
which  entitled  the  defendant  to  a  lease  of  the  basement  as 
well  as  the  store  premises?    Unquestionably,  I  think  there 
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was.  They  not  only  kept  control  of  the  basement  but  ile- 
claied  that  they  could  not  give  exdusive  ccmtiol  thereof  i\* 
the  defendant  Its  use  was  most  material  to  him,  and  their 
refusal  to  leave  the  door  imbolted  so  that  the  defendant  couM 
ufie  it  at  willy  and  their  using  it  as  a  passage  way  to  their 
own  basement^  indicated  in  the  clearest  manner  an  intention 
not  to  be  bound  by  the  agreement  they  had  entered  into  under 
date  of  January  14t3i.  The  defendant,  therefore,  was  justi- 
fied in  considering  the  contract  at  an  end  and  moving  out. 
With  the  contract  at  an  end,  the  action  for  subsequent  rent 
must  fail. 

The  argument  addressed  to  me  by  Mr.  Pickett  was  this : 
that  where  a  tenant,  under  an  agreement  to  lease,  entered 
and  paid  rent,  he  was  in  the  same  position  as  if  the  lease  had 
been  executed,  and  he  cited  Hakbuiy,  441,  which  reads: — 

"Thus,  upon  an  entry  under  an  agreement  for  a  lease, 
followed  by  payment  of  rent,  the  tenant  becomes  a  yearly 
tenant  upon  such  of  the  terms  of  the  agreement  as  are  con- 
sistent with  that  tenancy." 

Now,  it  will  be  observed  here  that  what  is  necessaxy  in 
order  to  make  that  statement  of  the  law  applicable  is  an 
entry  under  an  agreement  for  lease.  Now  in  this  case  there 
wtis  not  an  entry  under  the  agreement  for  lease  as  was  con- 
templated by  the  agreement.  The  whole  trouble,  so  far  a^ 
the  defendant  was  concerned,  was  that  he  was  not  allowed  to 
enter,  that  he  could  not  get  exclusive  possession  of  the  base- 
ment. It  therefore  becomes  necessary  to  ascertain  under 
what  circumstances  an  agreement  for  a  lease  imposes  upon 
the  tenant  the  same  obligation  as  if  the  lease  had  been  exe- 
cuted. In  Walsh  v.  Lonsdale  (1882),  21  C.  D.  9,  Sir  George 
Jessel,  M.R.,  laid  the  rule  down  in  the  following  language : — 

*^A  tenant  holding  under  an  agreement  for  a  lease  of 
which  specific  performance  would  be  decreed, .  stands  in  tht* 
same  position  as  to  liability  as  if  the  lease  had  been  executed. 
He  is  not  since  the  Judicature  Act  a  tenant  from  year  ^^ 
year,  he  holds  under  an  agreement,  and  every  branch  of  the 
court  must  now  give  him  the  same  rights." 

In  Lowther  v.  Heaver,  41  C.  R.  248,  Cotton,  L.J.,  says: 

"  Speaking  for  myself,  I  should  say  that  a  tenant  occupy- 
ing under  an  agreement  of  which  a  court  of  equity  would 
gratit  specific  performance,  has  the  same  rights  as  if  the  lea^e 
had  been  granted." 
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The  condition,  therefore,  upon  which  a  tenant  will  be 
held  to  have  the  same  rights  and  be  under  the  same  obliga- 
tions as  if  the  lease  had  been  granted  is  that  he  enters  under 
an  agreement  of  which  specific  performance  would  be  ordered. 
And  that  principle  seems  to  be  laid  down  in  the  volume  of 
ITalsbury  referred  to,  at  p.  367,  where  the  learned  author  in 
dealing  with  agreements  for  leases,  says; — 

"  If,  however,  a  question  of  the  legal  rights  and  liabilities 
of  the  parties  arises  in  a  court  which  has  jurisdiction  to 
order  specific  performance  of  the  agreement,  and  if  the  agree- 
ment ie  one  of  which  specific  performance  will  be  ordered, 
then  the  parties  are  treated  as  having  the  same  rights,  and  as 
being  subject  to  the  same  liabilities  as  if  the  lease  had  been 
granted/' 

Would  any  court  have  granted  to  the  plaintiff  as  against 
the  defendant  specific  performance  of  the  agreement  in  ques- 
tion ?  In  my  opinion  most  assuredly  it  would  not.  In  order 
to  obtain  specific  performance  the  plaintiffs  would  have  to 
plead  an<d  shew  tihat  they  had  been  at  all  times,  and  were 
still  ready  to  perform  all  the  obligations  which  the  contract 
cast  upon  them.  In  this  case  the  evidence  shews  that  they 
were  not,  that  they  never  had  been,  and  were  not  at  the  time 
they  brought  the  action  ready  and  willing  to  perform  the 
obligations. under  the  contract  devolving  upon  them.  They 
were  not  ready  to  give  the  defendant  exclusive  possession 
of  the  basement  as  called  for  in  the  agreement,  and  I  think 
the  following  sentence  in  the  paragraph  relied  upon  by  Mr. 
Pickett  throws  considerable  light  upon  tjie  principle  applic- 
able, where  it  says: — 

^'And  the  agreement  so  far  controls  the  implied  tenancy 
that  the  tenancy  ceases  without  notice  to  quit  at  the  end  of 
the  agreed  term.*' 

In  my  opinion  the  logical  conclusion  to  be  drawn  from 
that  is  that  if  the  agreement  is  one  of  which  not  only  shall 
specific  performance  not  be  granted,  but  which  the  defendant 
was  entitled  to  treat  as  at  an  end,  the  implied  tenancy  must 
fall  with  the  agreement.  The  position  taken  by  the  plaintiffs 
is  simply  this.  They  practically  say  to  the  defendant,  "  True, 
we  entered  into  an  agreement  for  a  lease  by  which  you  were 
to  get  the  exclusive  possession  of  the  store  and  of  the  base- 
ment. Subsequently  we  found  that  it  was  necessary  for  our 
own  business  that  we  should  keep  control  of  the  basement  and 
we  are  not  therefore  willing  now  to  carry  out  that  contract, 
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nevertheless,  you  have  got  to  go  on  and  pay  your  rent,  and 
for  whatever  damages  you  suffer  you  may  bring  an  action 
for  damages/'  That  position  I  do  Jiot  think  is  sound.  There 
will  therefore  be  judgment  for  the  defendant  with  costs. 


MAKITOBA. 

Galt,  J.  March  12th,  1915. 

MICKELSON  SHAPIRO  CO.  LTD.  bt  al.  v.  MICKEL- 
SON  DRUG  AND  CHEMICAL  CO.  LTD.  et  al. 

Injunction — Ex  Parte  Motion  to  Continue — Case  made  out 
by  Affidavit  not  Corresponding  with  Allegations  in  State- 
ment of  Claim — Material  Misrepresentation — Dissolution 
of  Injunction — Remedy  of  Plaintiff. 

The  cftBe  made  out  by  the  affidavit  on  an  ew  parte  motion  for  an 
interim  injanction  muat  correspond  with  the  allegations  in  the  state- 
ment of  daim. 

Burton  V.  Blakemore,  2  Jnr.  1062,  referred  to. 

Where  the  case  made  out  by  tlie  affidavit  on  an  «•  parte  motion 
for  an  interim  injunction  does  not  correspond  with  the  allegations  in 
the  statement  of  daim,  the  injunction  will  be  dissoWed,  but  the  plain- 
tiff will  not  be  preduded  from  amending  the  statemei^t  of  daim  and 
applying  for  an  injunction  on  the  merits. 

Fitch  V.  Rochford,  18  L.  J.  Cb.  458,  followed. 

Motion  made  by  plaintiffs  to  continue  an  interim  in- 
junction granted  by  Prenderoast,  J.,  on  February  19th. 
1916. 

E.  Anderson,  K.C.,  and  R.  D.  Guy,  for  plaintiffs. 
A.  E.  Hoskin,  K.C,  for  defendants. 

Galt,  J.: — The  action  is  brought  for  an  injunction  to 
restrain  the  defendants  from  manufacturing,  advertising, 
offering  to  sell,  or  trading  in  any  preparations  under  the 
name  of  "  Mickelson's  Kill-Em  Quick  Gopher  Poison,'*  etc., 
and  for  delivery  up  or  destruction  of  labels  and  other  docu- 
ments or  advertisements  in  the  possession  or  power  of  the 
defendants  and  for  an  account  of  profits  made  by  the  defend- 
ants in  selling  their  preparations,  and  for  damages. 

The  plaintiffs  obtained  their  injunction  eX  parte  and 
they  were,  therefore,  bound  in  their  affidavit  or  affidavits  to 
fully  and  fairly  state  the  case  within  their  knowledge  so 
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that  the  court  might  see  that  prima  facie  the  granting  of 
an  injunction  would  be  fair  in  the  aspect  in  which  it  was 
presented  to  the  court.  There  must  be  no  concealment  or 
misrepresentation^  but  all  the  facts  must  be  brought  before 
the  court  which  are  material  to  be  brought  forward;  See 
Kerr  on  Injunctions^  5th  ed.^  551^  and  cases  cited. 

The  only  affidavit  filed  by  the  plaintiffs  on  their  original 
application  was  one  by  Leo  Shapiro^  in  which  he  says  that 
he  has  carefully  read  over  the  allegations  contained  in  the 
statement  of  claim^  and  that  the  same  are  true  in  substance 
and  in  fact.  It  is  true  that  the  learned  judge  who  granted 
the  injunction  gave  leave  to  the  plainti£b  to  file  and  read 
further  material  upon  the  return  of  a  motion  to  continue  the 
injunction^  and  that  much  further  material  was  subsequently 
filed.  It  is  only  in  rare  cases  that  a  party  should  be  absolved 
from  filing  his  complete  material  when  he  resorts  to  an  ex 
parte  application.  The  danger  of  swearing  to  a  general 
verification  of  a  statement  of  claim  is  well  exemplified  in  the 
present  case.  The  statement  of  claim  contains,  amongst 
others,  the  following  allegations :  *^  3.  On  the  25th  day  of 
May^  1909,  the  said  Mickelson  Company  caused  to  be  duly 
registered  in  Trade  Mark  Register,  No.  56,  folio  13708,  in 
the  Department  of  Agriculture  at  Ottawa^  a  specific  trade 
mark  to  be  used  in  connection  with  the  sale  of  the  said  gopher 
poison^  consisting  of  an  oval  cut  in  which  appeared  four 
gophers  in  the  grass,  one  of  which  has  its  front  paws  resting 
on  the  head  of  a  cylindrical  can  bearing  he  words  *  Mickelson's 
Kill-Em-Quick  Gopher  Poison  Trade  Mark.' 

"4.  On  or  about  the  month  of  October,  A.D.  1912,  the 
defendant  Anton  Mickelson,  being  the  sole  owner  of  the 
assets  of  Mickelson  Chemical  Company  and  of  the  trade 
mark  in  question,  for  valuable  consideration,  sold  and  trans- 
ferred to  the  plaintiff  company  the  said  business  of  manu- 
facturing and  selling  gopher  poison,  including  the  said  trade 
mark,  and  by  instrument  in  writing  bearing  date  the  2nd  day 
of  October,  1912,  and  duly  registered  in  the  said  Trade  Mark 
Register,  Xo.  56,  folio  13708,  the  said  defendant  Anton 
Michelson  duly  assigned  the  said  tmde  mark  to  the  plain- 
tiff company,  which  is  now  the  owner  thereof,  as  well  as  of 
the  said  business. 

• 

"  5.  The  Mickelson  Chemical  Company  and  the  plaintiff 
as  his  successor  have  duly  complied  with  all  the  requirements 
of  the  law  respecting  trade  marks,  and  the  said  trade  mark, 
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and  the  registration  and  assignment  thereof^  were  valid  and 
subsisting  and  in  full  force  and  effect,  and  were  so  at  the 
time  of  the  acts  of  the  defendants  hereinafter  complained  of. 
*^  6.  The  plaintiff  company  has  the  exclusive  right  to  use 
the  said  trade  mark,  and  has  since  the  date  of  the  said  as- 
Hignment  exclusively  used  the  same  in  its  trade,  business, 
(occupation  and  calling  for  the  purpose  of  distinguishing  and 
designating  gopher  poison  manufactured  and  produced  by  it, 
and  the  said  gopher  poison  has  acquired  a  very  valuable  and 
extensive  reputation  for  excellence  in  the  purposes  for  which 
it  is  so  manufactured  and  sold/' 

On  the  23rd  of  April,  1914,  the  plaintifib  brought  an 
action  against  the  defendants  in  the  Exchequer  Court  of 
Canada,  alleging  that  on  the  25th  day  of  May,  1909,  the 
Mickelson  Chemical  Company  had  caused  to  be  duly  regis- 
tered in  the  Trade  Mark  Register,  No.  56,  folio  13708,  in  the 
Department  of  Agriculture  at  Ottawa,  a  specific  trade  mark 
to  be  used  in  connection  with  the  sale  of  gopher  poison,  con- 
sisting  of  an  oval  cut  in  which  appear  four  gophers  in  the 
grass,  one  of  which  has  its  front  paws  resting  on  the  head 
of  a  cylindrical  can  bearing  the  words  *'  Mickelson's  Kill-'Em- 
Quick  Gopher  Poison — ^Trade  Mark." 

The  plaintiffs  further  alleged  that  on  the  16th  day  of 
March,  1914,  the  defendant  company  registered  in  the  Trade 
Mark  Register,  No.  79,  folio  1W98,  in  the  Department  of 
Agriculture  at  Ottawa,  in  accordance  with  tiie  provisions  of 
the  Trade  Mark  and  Design  Act,  a  specific  trade  mark  for 
gopher  poison,  the  alleged  trade  mark  being  described  as 
follows:  "The  specific  trade  mark  consists  of  the  words 
'  Kill-Em-Quick,'  hyphenated  as  above  written,  accompanied 
by  the  facsimile  signature  of  the  owner,  preferably  across 
the  words  ^  Kill-Em-Quick.'  The  letters  may  be  in  red  as 
shewn  in  the  drawing  of  the  specific  trade  mark  hereunto 
annexed,  or  other  coloured  ink  as  may  seem  preferable." 

In  that  action  the  plaintiffs  claimed, — ^an  injunction  re- 
straining the  defendants  from  the  use  of  the  plaintiffs'  trade 
mark  or  any  part  thereof,  etc. ;  damages  for  the  infringe- 
ment of  the  plaintiffs'  trade  mark;  and  an  order  directing 
that  the  registration  of  the  trade  mark  by  the  defendant 
company  in  Register  No.  79  might  be  expunged. 

Judgment  was  delivered  in  the  said  action  by  Mr.  Justice 
Oassels  on  December  19th,  1914.  From  this  judgment  it  ap- 
pears that  the  plaintiffs'  application  for  a  trade  mark  was 
in  part  as  follows: — 
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"  The  said  specific  trade  mark  consists  of  an  oval  cut  in 
which  appear  four  gophers  in  the  grass,  one  of  which  has  its 
front  paws  resting  on  the  head  of  a  cylindrical  can."  The 
application  for  the  plaintiffs'  registration  in  addition  to  the 
statement  of  what  the  said  specific  trade  mark  consists  of, 
has  the  following, — 

^^  A  drawing  of  the  said  specific  trade  mark  is  hereunto 
annexed."  When  the  drawing  is  referred  to,  there  appears 
to  be  written  on  the  cylindrical  can  in  small  letters  the  words 
Mickelflon's  Kill-Em-Quick  Gopher  Poison."  In  reference 
to  this  Cassels,  J.,  said :  "  If  these  words  form  part  of  the 
plaintiffs'  trade  mark  I  would  grant  him  relief,  but  I  do  not 
see  how  it  can  be  held  that  they  form  part  of  the  trade  mark 
in  question.  The  statute  is  specific  in  requiring  a  descrip- 
tion. The  description  is  specific  in  its  terms,  and  does  iiot 
claim  these  words  as  part  of  the  trade  mark.  According  to 
patent  law  it  is  clearly  settled  that  in  regard  to  a  patent 
it  is  the  specification  which  govemB,  and  the  drawings  are 
merely  for  the  purpose  of  illustration.    ... 

"  In  an  application  for  a  trade  mark  the  drawings  might 
disclose  more  than  the  applicant  desires  to  claim  as  a  trade 
mark,  but  in  my  judgment  where  the  application  is  described 
as  in  the  trade  mark  upon  which  the  plaintiff  relies,  it  can- 
not be  extended  by  reason  of  something  appearing  on  the 
drawing  which  has  not  been  claimed." 

The  statement  of  claim  in  the  present  case  was  issued  on 
February  19th,  1915,  two  months  after  the  giving  of  said 
judgment.  Yet  the  plaintiffs,  in  paragraph  3  of  their  state- 
ment of  claim,  above  quoted,  distinctly  assert  that  their 
specific  trade  mark  as  registered  included  the  works  "  Mickel- 
eon's  Kill-Em-Quick  Qopher  Poison — ^Trade  Mark." 

This  untrue  statement  is  continued  throughout  para- 
graphs 4,  5  and  6,  (m  words  which  I  have  italicized)  and  it 
was  a  most  material  misrepresentation. 

The  case  made  out  by  the  affidavits  on  the  motion  must 
correspond  with  the  allegations  in  the  statement  of  claim: 
See  Burton  v.  Blakemore,  2  Jur.  1062. 

For  the  above  reason,  I  am  of  opinion  that  the  defend- 
ants are  entitled  to  have  the  interim  injunction  dissolved. 
I  purposely  say  nothing  respecting  the  application  in  other 
respects.  My  decision  will  not  preclude  the  tplaintiffe  from 
applying  for  another  injunction  on  the  merits :  See  Fitch  v. 
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Kochford,   18   L.  J.   Ch.   458,   where  the   Lord   Chanoellor 
decides  this  point  during  the  argument. 

The  plaintiffs  are  at  liberty  to  amend  their  statement  of 
claim  as  they  may  be  advised. 

The  defendants  are  entitled  to  their  costs  of  the  motion. 


MAHITOBA. 

March  18th,  1915. 
court  of  appeal. 

HOGG  V.  HOGG. 

Fraudulent  Conveyance — Voluntary — Action  to  Set  Aside— 
Statute  of  Elizabeth — Absence  of  Fraud — IndebtedMss 
Neither  Existing  Nor  Contemplated  at  Time  of  Making 
Conveyance. 

Judgment  of  Galt,  J.,  29  W.  L.  R.  623,  afirmed. 

Appeal  from  the  judgment  of  Galt.  J.,  29  W.  L.  R.  623. 

The  appeal  was  heard  by  .Howkll,  CJ.M,,  RicHABite. 
Perdue,  Cameron,  and  Haggart,  JJ.A. 

The  judgment  of  the  court  was  delivered  by 
Richards,  J.A.  : — ^We  adopt  the  judgment  of  the  leametl 
trial  judge.     In  our  opinion  he  has  therein  so  dealt  with  both 
the  facts  and  the  law  that  we  can  see  nothing  to  add  to  or 
detract  from  it. 

The  appeal  is  tiierefore  dismissed  with  costs. 

Appeal  dismissed. 
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MANITOBA. 

Mabch  12th,  1915. 
codrt  of  appeal. 
BEX  V.  KUZIN. 

« 

Criminal  Law — Evidence  —  Witness  —  Competency — Per- 
son Under  Sentence  of  Death  —  Attainder  —  Criminal 
Code,  sees.  977,  10S3,  1064. 

A  person  confined  in  any  prison  under  sentence  of  death  is  a 
competent  witness  in  any  coart  dt  criminal  jurisdiction  and  is  bound 
to  attend  upon  the  order  of  the  jod^. 

Case  stated  by  Metcalfe,  J.     ^ 

The  court  consisted  of  Howell,  C.J.M.,  Richards,  Per- 
due, Cameron,  and  Haggart,  JJ.A. 

H.  P.  Blackwood,  K.C.,  for  Crown. 
A.  V.  Darrach,  for  accused. 

• 

BiCHARDS,  JjA.  : — The  accused  is  charged  with  the  crime 
of  murder.  Counsel  for  the  Crown  applied  to  the  assize 
judge,  Mr.  Justice  Metcalfe,  for  an  order,  under  sec.  977  of 
the  Criminal  Code,  to  enable  him  to  call,  as  a  witness  for  the 
prosecution,  one  Prokofy  Malkoff,  who  had  previously  been 
convicted  of  murder  and  sentenced  to  death,  and  who  is  now 
held  as  required  by  sec.  1064  of  the  Code,  awaiting  the  carry- 
ing out  of  that  sentence. 

To  get  the  opinion  of  this  court,  as  to  whether  he  had 
power  to  grant  the  order,  the  learned  trial  judge  refused  the 
application,  but,  at  onoe  stated  a  case,  asking  the  following 
questions : 

"  (1)  Was  I  right  in  refusing  the  application? 

"  (2)  Should  I  have  ordered  Malkoflf  to  be  produced  as 
a  witness? 

*'  (3)  Have  I  jurisdiction  to  compel  his  attendance? 

"  (4)  Is  Malkoff  (a  person  under  sentence  of  death)  a 
competent  witness?" 

Three  oases  were  cited  to  this  court  on  the  argument.  In 
the  Queen  v.  Webb,  11  Cox  C.  C.  133,  Lush,  J.,  in  1867,  held 
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that  a  person  under  sentence  of  death  was  attainted  and  cIt- 
illy  dead,  and  refused  to  allow  him.  to  be  called  as  a  witnesd. 

In  Graeme  v.  Globe  Printing  Co.,  10  C.  L.  T.  367,  the 
Master  in  Chambers,  at  Osgoode  Hall,  held,  following  Reg. 
V.  Webb,  that  a  person  under  sentence  of  death  was  not  a 
competent  witness.  Ivi  a  note  to  that  oase  it  is  stated  that,  in 
1865,  Byles,  J.,  admitted  the  evidence  of  a  person  under 
sentence  of  death. 
.  In  the  King  v.  Hatch,  16  Can.  C.  C.  196,  McLeod,  J-, 
held  that  such  a  peroon  was  a  competent  witness. 

Formerly  a  person  under  sentence  of  death  was  not  a 
competent  witness.  The  conviction  and  sentence  caused  him 
to  be  attaint,  and  the  attainder  destroyed  hia  oompeAeucy. 

In  Comyn^s  Digest^  Vol.  7,  p.  447,  it  says :  "  So  a  person 
attainted  or  convicted  of  treason  or  felony  shall  not  be  a 
witness," 

VinerV  Abridgement,  Vol.  12,  says,  at  p.  27 :  "  Persons 
that  have  been  attainted  of  felony,  though  pardcmed  shall  not 
be  of  a  jury  or  witnesses.*'  And  see  R.  v.  Castlemaine,  Ray- 
mond 379 ;  Collier's  Case,  Raymond  369,  and  Brown  v.  Cra- 
shaw,  Bulstrode,  154. 

It  was  not  tlie  sentence  but  the  attainder  that  destroyed 
the  competency. 

In  1867,  when  Lush,  J.,  ruled  as  above  in  The  Queen  v. 
Webb,  it  was  doubtful  whether  the  disability,  imposed  by  the 
attainder  resulting  from  the  sentence  of  death,  had  been  re- 
moved by  statute  6  &  7  Vict.  ch.  85,  sec.  1.  But  in  1870, 
there  was  passed  in  England  the  Act,  33  &  34  Vict.  di.  23, 
the  first  section  of  which  says: — 

"  No  confession,  verdict,  inquest,  or  judgment  of  or  for 
any  treason  or  felony  or  felo  de  se  shall  cause  any  attainder.** 

It  seems  to  me  that,  by  enacting  that  the  verdict,  or 
judgment,  should  not  cause  an  attainder,  the  above  removed 
all  difficulty  in  the  way  of  calling,  as  a  witness,  a  person  un- 
der sentence  of  death,  or  under  any.  other  sentence,  as  it  pre- 
vented the  following,  from  the  conviction,  of  those  conse- 
quences which  destroyed  the  competency. 

Substituting  "  indictable  offence  *'  for  "  felony  "  sec.  1033 
of  our  Code  uses  exactly  the  same  language  as  that  last  above 
quoted. 

Sec.  977  of  our  Code  provides  that,  '*when  the  attend- 
ance of  aaiy  person  confined  in  any  prison  in  Canada  .  .  . 
is  required  in  any  court  of  criminal  jurisdiction  in  any  case 
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« 
cognizable  therein  by  indictment,  the  court   or   judge   may 
make  an  order  upon  the  warden,  or  gaoler,  or  upon  the  sheriff 
or  other  peison  having  custody  of  the  prisoner    ...  to  liini- 
self  convey  such  prisoner  to  such  place.^* 

The  section  places  no  limit  on  the  words  "  any  person 
confined  in  any  prison,"  and  there  is  nothing  in  it  that  puts 
a  person,  confined  under  a  death  sentence,  in  a  different  posi- 
tion from  that  of  any  other  peroon  confined  in  prison.  Un- 
less restricted  by  some  other  provision  of  the  Code  it  clearly 
gives  power  to  ihe  judge  to  cause  a  person  under  sentence  of 
death  to  be  brought  to  court  as  a  witness.  But  it  is  suggested 
that  sec.  1064  does  interfere  by  preventing  the  removal  of 
the  person  so  under  sentence  from  the  place  where  he  is  held 
awaiting  execution.    It  says : 

"  Every  one  who  is  sentenced  to  suffer  death  shall,  after 
judgment,  be  confined  in  some  safe  place  within  the  prison,  • 
apart  from  all  other  prisoners;  and  no  person  except  the 
gaoler  and  his  servants,  the  medical  oflScer  or  surgeon  of  the 
prison  and  a  chaplain  or  a  minister  of  religion,  shall  have 
access  to  any  such  convict,  without  permission,  in  writing,  of 
the  court  or  judge  before  whom  such  convict  has  been  tried, 
or  of  the  sheriff." 

I  think  that  the  above  does  not  interfere  with  the  exer- 
cise of  the  powers  given  by  sec.  977.  The  two  actions  must 
be  read  together,  so  as  to  give  effect  to  both.  It  seems  to  me 
that,  so  doing,  I  should  hold  that  sec.  1064  is  directory  and 
enacted  for  the  purpose  of  safely  keeping  the  person  so  un- 
der death  sentence  until  the  sentence  is  carried  out,  and  that 
it  must  be  subject  to  sec.  9!77. 

I  would  answer  the  first  question  asked  by  the  learned 
trial  judge  in  the  negative,  and  the  second,  third  and  fourth 
questions  in  the  aflBrmative. 

Cameron,  J.A.  : — ^At  the  trial  of  this  case  the  Crown  pro- 
posed to  call  as  a  witness  one  Prokofy  Malkoff,  a  prisoner  in 
the  gaol  of  the  Eastern  Judicial  District,  who  had  been  con- 
victed of  murder  and  sentenced  to  death.  The  application 
was  refused  by  Mr.  Justice  Metcalfe,  the  trial  judge,  who  re- 
served a  case  on  the  points  involved,  submitting  the  followin.i? 
questions  for  the  opinion  of  this  court : 

",(1)  W*8  I  right  in  refusing  the  application? 

"  (2)  Should  I  have  ordered  Malkoff  to  be  produced  as 
a  witness? 
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**  (3)  Have  I  jurisdiction  to  compel  his  attendance? 

•*  (4)  Is  Malkoff  (a  person  now  under  sentence  of  death) 
a  competent  witness?" 

The  incompetency  of  a  person  who  has  been  convicted  of 
a  crime  to  give  evidence  was  early  establidied  in  England. 
The  origin  and  history  of  the  law  are  set  out  in  Wigmore  on 
Evidence,  sees.  519-5*24.  The  ground  of  the  exclusion  was 
that  "  the  man  who  has  been  guilty  of  a  heinous  crime  can- 
not be  trusted  in  any  respect,  therefore  cannot  be  trusted  in 
his  testimony.''  In  1724  Chief  Baron  Gilbert,  Evidence  139, 
.said :  ^'  The  second  sort  of  persons  excluded  from  testimony 
for  want  of  integiity  are  such  as  are  stigmatized.  Now  there 
are  several  crimes  that  so  blemish  that  the  party  is  ever  af- 
terwards unfit  to  be  a  witness."  Ibid.  519.  >A<}cording  to 
Oreenleaf  on  Evidence,  1842,  sec.  373,  the  enumeration  of 
these  crimes  thus  rendering  the  perpetrator  infamous  is  dif- 
ficult. ^*  The  usual  and  more  general  enumeration  is  tieasoa, 
felony  and  the  crimen  falsi."  All  treasons  and  almost  all 
felonies  were  punishable  with  death.  But  the  extent  and 
meaning  of  the  term  crimen  falsi,  borrowed  from  the  Soman 
Ijaw,  is  nowhere  laid  down  with  precision.  Wigmore,  Evi- 
dence, sec.  520.  It  is  clear  also  that  it  was  the  judgment  an^l 
not  the  guilt  that  thus  rendered  the  person  infamous  in  law. 
Ibid.  sec.  521.  But  the  Legislatures  of  nearly  every  jurifldii*- 
tion  have  long  since  either  entirely  abolished  or  narrowly  re- 
stricted the  disqualification  by  conviction  of  crime.  The  ear- 
liest statute  seems  to  have  been  that  of  England  in  1843 
(Lord  Denman's  Act,  6  &  7  Vie,  ch.  85,  sec.  1).  Wigmore, 
524. 

This  disqualification  seems  to  have  been  regarded  as  one 
of  the  incidents  of  attainder.  '^  When  it  was  clear  beyond  all 
dispute  that  the  criminal  was  no  longer  fit  to  live  he  wa<s 
called  attaint  and  could  not,  before  the.  Evidence  Act,  1843, 
l)e  a  witness  in  any  court  .  .  '.  The  consequences  of  at- 
tainder were  (1)  forfeiture,  (2)  corruption  of  blood." 
(En eye.  Brit.  Article,  Attainder). 

The  section  of  Lord  Denman's  Aot  referred  to  enacted 
that  **  no  person  hereafter  be  excluded,  by  reason  of  incapa- 
city from  crime  or  interest,  from  giving  evidence  .  .  .  : 
but  that  every  person  so  offered  may  and  shall  be  admitted  to 
give  evidence  .  .  .  notwithstanding  such  person  offered 
as  a  witness  may  have  been  previously  convicted  of  any  crime 
or  offence."    In  a  note  to  this  section  it  is  stated  in  Tavlor  on 
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Evidence,  sec.  1347,  "  Lush,  J.,  is  reported  to  have  ruled  that, 
notwithstanding  these  words,  a  person  under  sentence  of 
death  is  incapable  of  being  a  witness,  R.  v.  Webb,  1867,  11 
Cox  C.  C.  133.  Sed.  qu.  In  B.  v.  J'itzgerald,  1884,  unre- 
ported, the  evidence  of  a  convict  was  admitted  and  II.  v. 
Webb  not  followed  (Harrison,  J.).  In  that  case  Lufih^  J., 
said,  *A  person  under  sentence  of  death  stood  in  a  different 
position  from  an  ordinary  felon.  Under  the  old  law  a  per- 
son attainted  and  sentenced  to  death  was  deemed  civilly 
dead,  and  he  did  not  think  his  capacity  as  a  witness  was  re- 
stored by  the  6  &  7  Vic,  ch.  85,  sec.  1,  and  he  could  not  there- 
fore receive  his  evidence.' "  Apparently,  therefore,  the 
ground  taken  by  Lush,  J.,  wae  not  that  the  disqualification 
by  crime  was  not  removed  by,  the  statute,  but  that  the  dis- 
qualification still  subsisted  as  an  incident  of  the  civil 
death  of  the  person  sentenced  to  death.  As  noted  the 
judgment  of  Lush,  J.,  was  given  in  1867.  In  1870  the  For- 
feiture Act,  ch.  23,  33  &  34  Vic.  was  passed,  by  which  it  was 
enacted  in  sec.  1,  "  From  and  after  the  passage  of  this  Act, 
no  confession,  verdict,  inquest,  conviction,  or  judgment  of  or 
for  any  treason  or  felony  or  felo  de  se  shall  cause  any  at- 
tainder or  corruption  of  blood,  or  any  forfeiture  or  escheat, 
provided  that  nothing  in  this  Act  shall  ^affect  the  law  of  for- 
feiture upon  outlawry."  This  is  identical  in  terms  with  sec 
1033  of  our  Criminal  Code,  with  the  exception  of  the  pro- 
viso, and  with  the  substitution  of  "indictable  offence"  for 
"felony." 

Sec.  1  of  the  Canada  Evidence  Act,  R.  S.  C.  1906,  ch. 
145,  enacts :  "  A  person  shall  not  be  incompetent  to  give  evi- 
dence by  reason  of  interest  or  crime." 

Apart  from  the  effect  of  the  Act  of  1870  the  text-writers 
regard  with  disapproval  the  decision  of  Lush,  J.,  in  R.  v. 
Webb;  TayJor,  Evidence,  supra;  Roscoe,  Criminal  Evidence, 
104.  Archbold,  Criminal  Pleading,  at  p.  455,  saya  of  it: 
"  But  thifl  decision  was  prior  to  the  Forfeiture  Act,  18-70  (33 
&  34  Vic.  ch.  23),  and  seems  to  be  inconwstent  with  the  pro- 
vieions  of  that  Act." 

In  Graeme  v.  Globe  Printing  Co.,  10  C.  L.  T.  367,  an  or- 
der to  examine  a  prisoner  sentenced  to  death  was  refused. 
Reference  is  tiiere  made  to  Regina  v.  Qregoris  Mogni,  re- 
ported in  the  London  Times,  March  3,  1865,  where  Byles,  J., 
admitted  the  evidence  of  a  prisoner  under  •sentence  of  death. 
In  R.  V.  Hatch,  16  Can.  Cr.  Cas.  196,  McLeod,  J.,   of   the 
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Supreme  Court  of  New  Brunswick,  held  that  a  prisoner  un- 
der sentence  of  death  was  a  competent  witness. 

It,  therefore,  seems  clear  that  neither  on  the  ground  of 
the  civil  deatii  of  a  proposed  witness  who  is  a  prisoner  under 
sentence  of  death  nor  on  the  ground  of  his  conTiction  of 
crime  can  the  competency  of  such  witness  be  questioned. 

The  other  question  to  be  determined  arises  from  the  ap- 
parent oonfiict  between  two  sections  of  the  Code. 

Sec.  977  of  the  Code  provides: 

^'  When  the  attendance  of  any  person  confined  in  any 
prison  in  Canada,  or  upon  the  limits  of  any  gaol>  is  required 
in  any  court  of  criminal  jurisdiction  in  any  case  cognizable 
therein  by  indictment,  the  court  before  whom  such  prisoner 
is  required  to  attend,  or  any  judge  of  sudi  court  or  of  any 
superior  court  or  any  county  court,  or  any  Chairman  of  Gen- 
eral Sessions,  may,  before  or  during  any  such  term  or  sittings 
at  whidi  the  attendance  of  such  person  is  required,  make  an 
order  upon  the  warden  or  gaoler  of  the  prison,  or  upon  the 
sheriff  or  other  person  having  the  custody  of  such  prisoner^ — 

(a)  to  deliver  such  prisoner  to  the  person  named  in  such 
order  to  receive  him;  or, 

(b)  to  himself  convey  such  prisoner  to  such  place. 

"  2.  The  warden,  gaoler  or  other  person  aforesaid,  having 
the  custody  of  suoh  prisoner,  when  so  requirad  by  order  as 
aforesaid,  upon  being  paid  his  reasonable  charges  in  that  be- 
half, or  the  person  to  whom  such  prisoner  is*  required  to  be 
delivered  as  aforesaid,  shall,  according  to  the  exigency  of  the 
order,  convey  the  prisoner  to  the  place  at  which  he  is  re- 
quired to  attend  and  there  produce  him,  and  then  to  receive 
and  obey  such  further  order  as  to  the  said  court  seems  meet/' 

Sec.  1064  of  the  Code  further  provides : 

"  Every  one  who  is  sentenced  to  suffer  death  shall,  after 
judgment,  be  confined  in  some  safe  place  within  the  prison, 
apart  from  all  other  prisoners;  and  no  person  except  the 
gaoler  and  his  servants,  the  medical  <^cer  or  surgeon  of  the 
prison  and  a  chaplain  or  a  minister  of  religion,  shall  have 
access  to  any  such  convict,  without  permission,  in  writing,  of 
the  court  or  judge  before  whom  such  convict  has  been  tried, 
or  of  the  sheriff." 

The  object  of  the  later  section  is  obviously  to  provide  for 
tiie  safe  custody  <jf  the  prisoner  while  under  sentence  of  deatk 
to  prevent  attempts  to  escape  suffering  the  penalty  of  the  law. 
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It  is  surely  in  accordance  with  the  due  adminiatration  of  jus- 
tice that  sec.  1064  should  he  read  subject  to  the  provisions  of 
sea  977.  The  value  of  the  evidence  lies  wholly  within  the 
competence  of  the  jury.  It  might  be  of  vital  importance 
either  for  the  Crown  or  for  the  defence,  and  it  should  not  be 
excluded  on  account  of  the  directory  character  of  the  provi- 
sions of  sec.  1064,  the  object  of  which  is  perfectly  plain. 

In  the  result  the  answer  to  the  first  question  must  be 
given  in  the  negative,  and  the  remaining  three  questions  in 
the  affirmative. 

Howell^  C.J.M.,  Perdue  and  Haogart,  JJ.A.,  concur- 
red. 


MANITOBA. 

March  12th,  1915. 
court  of  appeal. 

Re  dart,  DRURY  AND  MADDOCK. 

Trusts  and  Trustees — Remuneration — Trustee  Act  (R.  S.  M. 
191S,  ch.  200),  sec.  49 — Partnership — Payment  for  Ser- 
vices of  Partner — Absence  of  Express  or  Implied  Agree- 
ment— Partnership  Act  (/?.  S,  M.  191S,  ch.  161),  sec.  27 

A,  the  owner  of  certain  land,  agreed  to  sell  it  to  himself,  B,  and 
O.  A  was  to  retain  the  registered  title  of  the  land  which  was  to  be 
snbdivided  and  sold  by  C  who  was  to  coUect  and  pay  over  to  A  the 
purchaser  money  out  of  which  A  was  to  pay  C  certain  specified  per- 
centages for  making  the  sales  and  collections.  The  money  realized  by 
the  sales  was  to  be  first  applied  in  payment  to  A  of  the  original 
purchase-price  and  the  remainder  was  to  be  equaUy  divided  between 
A,    B,   and   C : — 

Held,  that  there  was  a  partnership  with  respect  to  the  said  land ; 
that,  therefore,  in  the  absence  of  express  or  implied  agreement  to  the 
contrary,  A  was,  as  a  partner,  entitled  to  no  remuneration  for  his 
services* 

Manitoba  Mortgage  Co,  v.  Bank  of  Montreal,  17  S.  C.  R.  692, 
followed. 

An  appeal  from  the  judgment  of  Galt,  J.,  dismissing: 
the  petition  of  James  Alexander  Dart  asking  to  be  allowed 
remuneration  under  sec.  49  of  the  Trustee  Act. 

VOL.  XXX.  W.L.R.  NO.  15       "■-. 
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The  appeal  wajs  heard  hy  Howell,  C.J.M.,  Richards, 
]*ERDUE,  Cameron  and  Haggart,  JJ.A. 

('.  P.  Wilson,  K.C\,  and  W.  C.  Hamilton,  for  appellant. 
A.  E.  Hoskin,  K.C.,  for  respondent. ' 

Richards,  JjA.  : — Mr.  Dart,  in  March,  1906,  by  contra.-t 
in  writing,  sold  lands,  owned  by  himself,  to  himself  and 
Messrs.  Dniry  and  Maddock  for  $60,000,  of  which  only 
$5,000  was  paid  at  the  time  of  sale. 

The  land  was  to  be  subdivided  and  sold  by  Maddock. 
Dart  was  to  retain  the  regietere4  title  and  to  carry  out,  and 
receive  the  proceeds  of  the  sales,  and  Maddock  was  to  collect 
and  pay  over  to  Dart  the  purchase  money  on  such  sales. 

Out  of  the  money  so  received  Dart  was  to  pay  Maddock 
certain  specified  percentages  for  making  the  sales  and  col- 
lections. 

The  balance  of  these  moneys,  after  paying  some  disburse- 
ments, was  to  be  paid  over  to  the  three  purchasers  in  equal 
shares.  But  the  purchasers,  again,  were  to  pay  Dart  the 
postponed  payments  of  the  $60,000  purchase  money,  with  in- 
terest, so  that,  in  effect,  the  moneys  so  realized  by  the  sale^ 
were  to  be  first  applied  in  payment  of  the  balance  of  the 
original  purchase  money. 

The  above  is  the  effect  of  the  written  agreement  entered 
into  between  the  parties,  and  practically  carried  out  by  them. 
That  writing  expressly  provides  for  the  payment  to  Maddock 
of  the  above  percentages,  but  makes  no  provision  for  any  re- 
muneration for  Dart's  services. 

In  October,  1913,  Dart  presented  a  petition  to  the  Court 
of  King's  Bench,  asking  to  be  allowed  remuneration  for  his 
care,  pains,  trouble  and  time  expended  in  and  about  the 
trusts  of  carrying  out  his  part  of  the  agreement. 

The  petition  was  dismissed  by  Mr.  Justice  Gait  and  Mr. 
Dart  has  appealed  to  this  court. 

The  respondents  claim  that  the  petitioner  is  not  entitled 
for  three  reasons : 

1st.  That,  as  they  assert,  he  retained  the  title  and  per- 
formed the  services  in  question  solely  for  his  own  protection. 

2nd.  That,  as  they  assert,  it  was  agreed,  when  entering 
into  the  contract  in  question,  that  he  was  not  to  be  paid  for 
such  services. 

3rd.  That  the  contract  created  a  partnerehip  as  to  the 
land  and  the  proposed  dealings  with  it,  and  that,  therefore. 
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in  the  absence  of  an  express,  or  implied,  agreement  that  he 
should  be  paid,  Mr.  Dart  was,  as  a  partner,  entitled  to  no  pay 
for  his  services. 

The  sales  of  lots  apparently  realized  between  $145,000 
and  $150,000.  Of  this  $55,000  with  interest  really  went  to 
the  petitioner,  to  pay  for  the  land.  Then,  he  was  entitled  to 
a  third  of  the  balance.  So  that  he  was  personally  interested 
to  the  extent  of  nearly  two-thirds  of  all  the  moneys  realized. 

He  made  no  bargain  for  remuneration.  It  is  apparent 
that,  when  the  contract  was  made,  he  did  not  know  of  the 
statutory,  provision  for  payment  of  trustees. 

About  three  months  after  making  the  contract  he  was 
made  a  trustee  for  himself  and  others  (not  including  Drury^ 
or  Maddock)  in  regard  to  another  property  to  be  put  on  the 
market.    In  that  case  he  bargained  for  pay  for  his  services. 

In  November,  1907,  he  and  Drury  and  Maddock  made  a 
supplementary  contract  in  writing,  affecting  the  property 
now  in  question  and  other  properties,  for  which  parts  of^  it 
had  been  exchanged,  and  in  making  it,  he  set  up  no  claim  for 
remuneration. 

Botli  Drury  and  Maddock  swear  that  it  was  part  of  the 
real  consideration  for  their  entering  into  the  contract  to  buy 
at  the  $60,000,  that  Dart  should  act  as  trustee.  He  nowhere 
denies  this  statement,  as  far  as  I  can  see. 

They  say  that  he  insisted  on  holding  the  title  in  his  own 
name  for  his  own  protection.  I  do  not  find  that  he  specifi- 
cally denies  that.  He  says  that  Maddock  suggested  his  act- 
ing as  trustee.  But  he  does  not  suggest  that  he  otherwise 
would  not  have  so  acted. 

The  work  he  did  in  checking  over  the  accounts  with  the 
different  purchasers  and  in  executing  agreements  of  sale  and 
transfers  would  have  had  to  be  done  by  him  to  at  least  the 
same  extent  if  the  title  had  been  vested  in  himself,  Drury 
and  Maddock  instead  of  in  himself  alone. 

It  was  most  natural,  in  view  of  his  preponderating  inter- 
est, that  he  should  wish  to  hold  the  title.  In  fact,  until  he 
should  be  paid  the  $55,000  and  interest,  such  a  course  was 
reasonably  essential  to  his  own  protection  in  the  matter. 

It  may  here  be  mentioned,  too,  that  he  was  further  pro- 
tected by  a  condition  in  the  agreement,  that  enabled  him  to 
forfeit  the  share  of  either  of  the  other  parties,  on  the  hap- 
pening of  certain  defaults  in  meeting  their  shares  of  the  per- 
iodical payments  to  him  on  the  purchase  price. 
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Drury  and  Maddock  say  that  it  was  never  contemplated, 
or  agreed,  that  Dart  should  receive  remuneration,  and  he 
does  not  deny  that.  Druiy  swears  he  would  not  have  gone 
into  the  transaction  if  he  had  known  that  Dart  meant  to 
charge. 

It  was  not  until  a  confparatively.  short  time  before  pre- 
senting the  petition  that  Dart  made  any  claim.  He  then  told 
Maddock  of  his  intention,  but  he  appears  to  have  never -told 
Drury. 

On  a  careful  consideration  of  the  evidence,  I  think  it 
appears  that  Dart  performed  his  services  and  held  the  title 
mainly,  if  not  solely,  for  his  own  protection. 

I  further  think  it  was  implied,  and  fully  understood,  that 
he  was  to  give  his  services  without  charge.  He  knew  nothing 
of  any  .^tatuie  providing  for  payment  of  trustees,  and  he 
knew  that,  on  the  face  of  the  agreement,  provision  was  being 
made  to  pay  Maddock,  while  nothing  was  said  as  to  his  be- 
inj^  paid. 

I  do  not  think  that  sec.  49  of  the  Manitoba  Trustee  Act, 
even  was  intended  to^mean  that  a  trusrtee  should  be  paid  in 
a  case  where  he  became  such  for  his  own  purposes,*^  or  in  a 
case  where  it  was  understood  that  he  was  not  to  be  paid. 

In  Manitoba  Mortgage  Company  v.  Bank  of  Montreal,  17 
S.  C.  B.  692,  three  persons  had  bought  land  together  and 
had  subdivided  it  into  town  lots  and  sold  them.  It  was  held 
by  the  Supreme  Court  that  fheir  so  doing  created  a  partner- 
ship in  the  matter. 

I  am  unable  to  distinguish  that  case  from  the  present  one 
on  that  point.  The  fact  that  there  the  title  was  vested  in  all 
three  of  them,  while  here  it  remained  in  one,  is  immaterial. 
That  case  seems  to  me  an  authority  for  the  holding  tliat,  iu 
this  case,  there  was,  as  to  the  dealings  with  the  land,  a  part- 
nership between  Dart,  Drury  and  Maddock. 

Sec.  27  of  the  Partnership  Act  provides  that  the  inter- 
ests of  partners  in  the  partnership  property,  and  their  rights 
and  duties  in  relation  to  the  partnership,  shall  be  deter- 
mined, subject  to  any  agreement,  express  or  implied,  between 
the  partners,  by  certain  rules,  one  of  which  says:  "  (f)  No 
partner  shall  be  entitled  to  remuneration  for  acting  in  the 
partnership  business." 

If  I  am  right  (following  Manitoba  Mortgage  Co.  v.  Bank 
01  Montreal,  cited  above)  in  holding  that  the  dealings  in 
question  constituted  a  partnership,  then  Mr»  Dart   has    no 
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claim  to  the  remuneration  he  asks  for.  The  above  section 
and  subsection  (f)  distinctly  say  he  has  not,  unless  under 
some  agreement,  express  or  implied.  The  contract  shews 
there  was  not  an  express  one,  and  the  evidence  .shews  that 
none  was  implied. 

I  express  no  opinfon  that  a  partner  can  not,  in  addition 
to  his  share  under  the  partnership  agreement,  express  or 
implied,  claim  remuneration  under  any  rule  of  equity,  or 
common  law,  applicable  to  partnership,  and  not  inconsistent 
with  the  Partnerehip  Act.  Such  rights,  if  any,  are,  perhaps, 
retained  by  sec.  3  of  that  Act.  I  do  not,  however,  see  that 
any  such  situation  arises  here,  even  if  it  could  be  dealt  with 
under  the  petition  now  before  us,  which  I  doubt. 

I  would  dismiss  the  appeal  with  costs. 

Pebdue,  J.A.  : — The  appellant.  Dart,  claims  that  ho 
acted  as  a  trustee  for  himself,  Maddock  and  Drury  in  taking 
<^harge  of  and  administering  certain  property  and  funds,  anri 
that  consequently  he  is  entitled  to  compensation  under  the 
Trustee  Act,  R.  S.  M.  1913,  ch.  200,  sees.  48-51.  Dart  had 
acquired  certain  lands  near  Winnipeg,  part  of  which  con- 
sisted of  town  lots,  the  remainder  being  one  hundred  and 
sixty  acres  of  unsubdivided  land.  An  agreement  was  en- 
tered into  by  Dart  with  Drury  and  Maddock  on  .1st  March, 
1906,  whereby  he  agreed  to  sell  to  each  of  them  an  undivideil 
one-third  interest  in  the  above-mentioned  real  estate.  The 
agreement  was  prepared  by  one  of  the  parties  and,  althougli 
it  is  unskilfully  drawn  and  in  parts  not  very  clearly  ex- 
pressed, there  is  no  dispute  between  the  parties  as  to  tlie 
meaning  to  be  placed  upon  it.  The  land  was  taken  at  a  valu- 
ation of  $60,000.  Drury  and  Maddock  each  agreed  to  pay 
Dart  $20,000  by  instalments  for  an  undivided  one-third  in- 
terest, Dart  to  furnish  a  clear  title  and  to  hold  the  interest 
of  the  other  parties  in  trust  for  them.  The  main  object  of  the 
agreement  was  to  subdivide  the  land  into  town  lots  and  sell 
them  at  a  profit,  the  profits  to  be  divided  between  the  three 
parties. 

It  was  agreed  that  Maddock,  who  appears  to  have  had 
skill  and  experience  in  business  of  this  nature,  should  have 
the  land  surveyed  into  lots  as  he*  deemed  advisable,  that  the 
plans  should  be  registered,  and  that  he  should  make  the 
sales.  For  doing  this  work  Maddock  was  to  receive  a  com- 
mission and  was  also  to  be  paid  his  outlay  for  taxes  and  other 
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expenses.  Dart  agreed  to  convey  the  lots  sold  to  purchaser**, 
on  Maddock's  request,  and  on  receiving  payment  of  a  certain 
proportion  of  the  purchase  money.  All  moneys  received  on 
account  of.  sales  were  to  be  paid  to  Dart  and  deposited  'n 
him  in  a  special  account.  These  moneys,  after  paying  tho 
commission  and  expenses  were  to  be  divided  equally  between 
the  parties.  Apparently,  the  intention  of  the  agreement  w:i- 
that  Maddock  and  Drury  should  pay  the  instalments  of  pur- 
chase money  due  from  them  to  Dart  from  their  shares  of  th" 
moneys  coming  to  them  on  each  monthly  division.  This  wa< 
the  practice  adopted. 

The  land  was  subdivided  into  lots,  placed  on  the  market 
and  the  first  aale  made  in  April,  1906.  Dart  signed  theagret*- 
ments  of  sale  to  purchasers  and  Maddock  paid  to  Dart  the 
money  collected.  By  reason  of  purchasers  making  default 
under  their  agreements  many  cancellations  took  place  ami 
the  lots  had  to  be  re-eold.  Parts  of  the  property  were  ex- 
changed for  other  lands  which  had  to  be  disposed  of.  A  great 
burden  of  responsibility  was,  no  doubt,  thrown  upon  Dart 
who  had  to  inquire  into  and  assume  the  validity,  of  the  can- 
cellations. He  had  also  to  ascertain  the  correctness  of  the 
account  with  each  purchaser  before  executing  and  delivering 
the  conveyance.  He  had  also  the  duty  of  taking  charge  of 
and  administering  the  moneys  received.  There  is  no  doubt 
that  Dart  assumed  a  position  of  responsibility  and  of  some 
difficulty  extending  over  a  number  of  years.  All  this  is 
strongly  urged  as  entitling  him  to  remuneration  as  a  trustee. 

The  agreement  shews  that  the  persons  who  were  parties 
to  it  acquired  the  land  in  common  with  the  intention  of  div- 
iding it  into  lots  and  selling  them  with  a  view  to  profit. 
There  was  therefore  a  partnership  between  tiiem  as  to  this 
particular  business  or  adventure.  That  this  was  the  relation- 
ship between  the  parties  appears  to  me  to  have  been  settleil 
by  the  decision  in  Manitoba  Mortgage  Co.  v.  Bank  of  Mont- 
real, 17  S.  C.  R.  692.  In  that  case  three  persons  had  en- 
gaged in  joint  speculations  in  the  purchase  and  sale  of  land>. 
It  was  held  that  a  partnership  in  respect  of  that  business  ex- 
isted between  them.  In  the  judgment  of  Patterson,  J.,  with 
whom  the  other  members  of  the  court  agreed,  the  following; 

passage  from  Lindley  on  Partnership  was  cited  with  ap- 
proval : 

"  If  persons  who  are  not  partners  in  other  business  share 
the  profits  and  loss,  or  the  profits,  of  one  particular  transac- 
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tion  or  adventure,  they  become  partners  as  to  that  transac- 
tion or  adventure,  but  not  as  to  anything  else."  Lindley  on 
Part.,  5th  ed.,  p.  49,  7th  ed.,  p.  67.  I  would  also  refer  to  the 
definition  of  partnership  in  sec.  4  of  the  Partnership  Aci, 
R.  S.  M.  1913,  ch.  151,  and  to  the  rules  for  ascertaining  the 
existence  of  a  partnership  contained  in  sec.  5. 

The  general  rule  is  that  if  a  partnership  exists  between 
persons,  none  of  them  is  entitled  to  remuneration  for  acting 
in  the  partnership  business  unless  there  was  an  agreement  ex- 
press or  implied  allowing  such  remuneration:  Partnership 
Act,  sec.  27  ,(f)-  In  the  present  case  there  is  no  provision  in 
the  agreement  giving  Dart  remuneration  for  the  servic^w 
which  he  undertook  to  perform.  There  is  at  the  same  time 
a  very  complete  provision  as  to  the  commission  to  be  paid  to 
Maddock  for  his  services  and  as  to  the  payment  of  other 
necessary  expenses.  If  it  had  been  contemplated  that  Dart 
was  to  receive  remuneration,  it  would  surely,  one  \rould 
think,  have  been  mentioned  in  the  .written  agreement  when 
the  question  of  paying  commission  to  Maddock  and  the  pay- 
ment of  other  outgoings  were  under  consideration.  So  far 
from  shewing  that  there  was  any  implied  agreement  as  to  pay- 
ing remuneration  to  Dart,  the  evidence  expressly  excluded  it. 
In  his  affidavit  filed  in  support  of  his  petition  he  does  not  even 
suggest  that  there  was  any  agreement  or  understanding  that 
he  was  to  receive  pay  for  his  services.  Both  Drury  and  Mad- 
dock positively  assert  that  there  was  no  such  agreement.  They 
assert  that  Dart  insisted  upon  holding  the  title  to  the  pro- 
perty in  his  own  name  in  order  that  he  might  be  secure  as  to 
his  purchase  money. 

In  a  subsequent  agreement  made  between  the  same  parties 
on  11th  November,  1907,  relating  to  certain  lands  received  in 
exchange,  the  agreement  of  1st  March,  1906,  is  referred  to  a? 
a  "  declaration  of  trust."  The  purpose  of  the  later  agree- 
ment was  to  place  the  lands  received  in  exchange  in  Dart's 
han68,  under  the  same  trust  as  that  under  which  he  held  the 
lands  mentioned  in  the  first  agreement.  The  earlier  agree- 
ment did  contain  a  declaration  of  trust  on  the  part  of  Dart, 
but  this  was  a  mere  incident  of  the  main  agreement,  which 
WPS  one  creating  a  partnership  in  the  transactions  relating  to 
the  lands. 

T  do  not  think  that  the  appellant  has  established  a  status 
of  trusteeship  entitling  him  to  remuneration  under  the  pro- 
visions of  the  Trustee  Act.    T  would  simply  decide  that   ho 
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has  failed  to  bring  himself  within  the  purview  of  the  Trus- 
tee Act,  and  would  express  no  opinion  as  to  wheliier  he 
might  or  might  not  be  able  in  some  form  of  action  to  Aew 
that  he  was  entitled  to  an  allowance  for  services  performed 
exclusively  by  him  which  should  have  been  performed  by  his 
other  partners  or  by  one  of  them  or  in  which  he  should  have 
received  their  assistance. 

I  think  the  order  of  Gait,  J.,  should  be  affirmed  and  the 
appeal  dismissed  with  costs. 

Haogabt,  J.A.  (dissenting)  : — James  Alexander  Dart  in 
a  petition  to  the  Court  of  King's  Bench,  alleges  an  agree- 
ment between  himself  and  two  others,  Edmond  Druiy  and 
Vincent  C.  Maddock^  which  he  claims  imposed  upon  him  a 
trust  which  he  duly  administered,  involving  care,  attention 
and  trouble,  and  in  which  administration  as  trustee  he  re- 
ceived and  distributed  between  $145,000  and  $150,000,  and 
he  asks  that  a  reasonabla  allowance  may  be  made  him  for  the 
work  done. 

The  judge  who  heard  the  petition  dismissed  it  with  costs 
and  refused  Dart  any  remuneration,  and  this  is  an  appeal  by 
Dart  from  that  order. 

The  agreement  above  referred  to  was  made  on  the  1st  of 
March,  1906,  between  Dart  of  the  first  part,  Drury  of  the 
second  part,  and  Maddock  of  the  third  part.  The  agreement 
recited  that  Dart  was  the  purchaser  of  two  parcels  of  land 
each  containing  about  160  acres  both  in  the  neighbourhood! 
of  Winnipeg ;  that  $4,500  was  still  owing  upon  the  said  land ; 
that  Dart  should  pay  off  this  balance  and  interest  and  arrears 
of  taxes  and  have  the  title  vested  in  himself.  And  it  is  then 
stipulated  as  follows: 

"  Tt  is  hereby  agreed  by  all  of  the  parties  hereto  of  this 
agreement  that  they  are  to  purchase  as  tenants  in  common, 
each  to  have  an  undivided  one-third  interest  in  all  the  above 
described  lands  and  in  pursuance  of  the  said  agreement  the 
said  Dart  agrees  to  hold  in  trust  for  the  said  Drury  and  said 
Maddock  on  behalf  of  each  of  them  their  share  as  above-men- 
tioned." 

The  purchase  price  was  to  be  $60,000 ;  $20,000  of  which 
was  to  be  paid  within  eight  months  and  the  balance  in  three' 
equal  annual  instalments,  and  all  parties  agreed  to  meet  their 
share  of  these  obligations. 
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Mflddocky  who  was  a  real  estate  agent  in  Winnipeg,  was 
to  have  the  lands  subdivided  all  or  part  as  to  him  might  seem 
desirable.  Dart,  in  whom  the  title  was  vested,  was  to  convey 
to  purchasers  any  of  the  lots  that  Maddock  might  request,  on 
the  basis  of  a  payment  of  $250  per  acre.  The  moneys  were 
to  be  applied  as  set  out  in  said  agreement.  Maddock  was  to 
have  charge  of  the  selling  of  the  lots  and  fixing  of  the  terms 
and  for  these  services  was  to  receive  a  commission  of  7%% 
for  selling  and  2^4%  for  collecting,  and  he  was  also  to  have 
the  further  right  to  cancel  agreements  for  default  in  pay- 
ment by  the  purchasers  and  to  re-sell  the  lots. 

Maddock  and  Drury  covenanted  to  pay  each  one-third  of 
the  sums  payable,  and  Dart  agreed  to  pay  one-third  of  the 
expenses  incidental  to  the  selling  and  management  and  after 
providing  for  several  other  details  which  do  not  affect  the 
question  before  us,  the  agreement  has  a  clause  in  these  words : 

"  It  is  further  agreed  between  the  parties  hereto  of  this 
agreement  that  all  moneys  received  by  sale  of  any  of  the  said 
lands  shall  be  deposited  in  a  special  trust  account  in  the 
Traders  Bank  of  Canada  in  the  name  of  J.  A.  Dart,  and  shall 
be  disbursed  on  the  first  day  of  each  month  on  the  following 
basis:  First,  the  oommisv^^ion  and  expenses  incidental  to  the 
sale  of  said  lands  shall  be  paid  to  the  said  Maddock  hereto, 
and  all  the  remaining  sums  shall  be  divided  pro  rata  equally 
among  the  parties  hereto  of  this  agreement,  and  all  the  par- 
ties hereto  will  pay  to  the  said  Dart  their  proportion  of  the 
purchase  money  as  hereinbefore  described.'^ 

After  the  parties  had  been  operating  under  this  agree- 
ment for  about  a  year  and  a  half  subsequently,  on  the  11th  of 
November  they  entered  into  another  agreement.  It  recited 
that  they  had  on  the  1st  of  March,  1906,  entered  into  n  cer- 
tain declaration  of  trust  whereby  the  said  Dart  had  agreed 
to  hold  all  of  certain  lands  in  Eosser  and  Kildonan  (being 
the  lands  referred  to  in  the  first  agreement),  and  have  the 
right  to  have  part  or  all  of  the  said  lands  subdivided  into 
lots  and  blocks  and  also  to  have  the  right  to  sell  all  or  any 
part  of  the  said  lands.  And  further  that  in  some  cases  an 
exchange  had  been  made  for  certain  house  property  in  the 
city  of  Winnipeg  and  certain  farm  property  which  house  and 
farm  properties  are  set  out  in  detail  in  the  schedule  attached 
to  the  said  agreement  and  then  it  is  expressly  provided 
'^  that  all  of  the  lands  mentioned  in  certain  schedules  hereto 
attached  and  marked  with  the  letter  "A"  are  held  in  trust 
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by  the  party  of  the  first  part  for  the  parties  of  the  first, 
second  and  third  parts  respectively  in  exactly  the  same  pro- 
portion as  they  would  be  held  under  the  original  declaration 
of  trust  dated  the  first  day  of  March,  1906,  and  in  all  other 
respects  the  parties  hereto  are  bound  to  protect  their  inter- 
ests in  the  same  proportion  as  they  are  bound  under  the 
original  declaration  of  trust  dated  the  Ist  day  of  March. 
1906,  and  all  clauses  and  privileges  granted  therein  to  the 
different  parties  hereto  of  this  agreement,  their  heirs,  execu- 
tors and  assigns." 

Dart  claims  that  for  over  seven  years  he  has  been  en- 
gaged in  the  administration  of  the  trust  set  forth  in  these 
agreements,  and  for  the  first  five  years  he  personally  at- 
tended daily  at  the  oflBce  of  Maddock  to  receive  reports  of 
sales  and  payments  of  moneys  and  inspect  accounts ;  and  af- 
ter the  expiration  of  five  years,  he  attended  once  a  week  for 
this  same  purpose.  Dart  also  claims  that  these  services  neces- 
sitated the  keeping  of  accounts  in  detail  and  the  execution  of 
hundred*  of  agreements  and  transfers  of  the  lots  where  the 
agreements  were  carried  out  and  cancellations  where  the  pur- 
chasers were  in  default,  and  he  produces  his  bank  books  and 
cheques  in  connection  with  the  business  extending  over  these 
years,  shewing  that  over  500  cheques  had  been  issued  at  dif- 
ferent times. 

Maddock  and  Drury  denv  that  there  was  a  trust  set  forth 
in  these  agreements  under  which  Dart  could  make  any  claim, 
and  contend  that  the  transaction  in  question  was  really  a 
partnership,  each  of  the  partners  contributing  one-third  of  the 
purchase  money  and  each  becoming  entitled  to  one-third  of 
the  net  proceeds  after  paying  the  exjpenses  and  commissions 
referred  to  in  the  agreement. 

The  different  text-writers  give  each  their  own  definition 
of  a  partnership,  the  same  in  substance,  but  in  different 
terms. 

Lindley  defines  it  as  "  The  relation  which  subsists  be- 
tween  persons  carrying  on  a  business  in  common  with  a  view 
to  profit." 

Pollock  says,  "  Partnership  i«?  the  relationship  which  sub- 
sists between  persons  who  have  agreed  to  share  the  profits  of 
a  business  carried  on  by  all  or  any  of  them  on  behalf  of  all 
of  them.'' 

Our  own  Partnership  Act,  ch.  151,  R.  S.  M.  1913,  sec.  4, 
gives  a  definition  of  partnership  in  these  words:— 
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"  Partnership  is  the  relation  which  subsists  between  per- 
sons carrying  on  a  business  in  common,  with  a  view  of  pro- 
fit; but  the  relationship  between  members  of  any  incorpor- 
ated company  or  association  is  not  a  partnership  within  the 
meaning  of  this  Act."  » 

And  in  the  following  section  it  is  enacted  that,  in  deter- 
mining whether  a  partnership  does  or  does  not  exist,  regard 
shall  be  had  to  certain  rules,  of    which    the    following    are 


some: 


Joint  tenancy,  tenancy  in  common,  joint  property,  com- 
mon property  or  part  ownership  does  not  of  itself  create  a 
partnership  as  to  an)i;hing  so  held  or  owned,  whether  the 
tenants  or  owners  do  or  do  not  share  any  profits  made  by  the 
use  thereof." 

"  The  sharing  of  gross  returns  does  not  of  itself  create  a 
partnership,  whether  the  persons  sharing  such  returns  have 
or  have  not  a  joint  or  common  right  or  interest  in  any,  pro- 
perty from  which,  or  from  the  use  of  which,  the  returns  are 
derived." 

"  The  receipt  by  a  person  of  a  share  of  the  profits  of  a 
business  is  prima  facie  evidence  that  he  is  a  partner  in  the 
business;  but  the  receipt  of  such  a  share,  or  of  a  payment 
contingent  on  or  varying  with  the  profits  of  the  business  does 
not  of  itself  make  him  a  partner  in  the  business     .     .     ." 

I  do  not  think  the  transaction  in  question  was  a  partner- 
ship business.  It  was  a  single  business  venture  and  the  writ- 
ten agreements  assigned  to  the  respective  parties  their  duties 
and  their  obligations  and  also  provided  in  certain  cases  re- 
muneration for  the  performance  of  some  of  those  duties.  It 
provided  for  the  payment  to  Maddock  of  his  expenses  and  of 
10  per  cent,  of  the  amount  of  the  sales,  and  imposed  on  Dart 
the  care  and  custody  of  the  property  and  the  money  and  the 
making  of  the  agreements  and  conve>'ances,  but  provides  no 
remuneration  for  him. 

From  a  perusal  of  the  documents  in  question  I  think  that 
an  express  trust  in  writing  w^  created  and  that  Dart  ac- 
cepted the  burden  of  that  trust. 

Maddock  and  Drury  contend  that  it  was  not  in  the  con- 
templation of  any  of  the  parties  that  there  should  be  any 
remuneration  to  Dart  for  his  services  and  that  the  agreement 
being  silent  upon  this  point  Dart  has  no  claim. 

Under  the  common  law  a  trustee  could  not  get  any  re- 
muneration unless  such  were  provided  in  the  document  un- 
der which  the  trust  was  created  and  accepted  or  provided  in 
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the  order  of  the  court  conferring  the  trusteeship.  Lewin  on 
Trusts,  at  p.  306,  says :  "  A  trustee  shall  not  maKe  a  profit  of 
his  office.'*  "  It  has  always  been  a  general  established  rule 
to  keep  trustees  in  the  straight  line  of  their  duty  that  they 
shall  not  derive  any  personal  advantage  from  the  adminis- 
tration of  trust  property."  "  The  trustee  may  at  the  time  of 
accepting  the  trust  contract  for  an  allowance  or  remimera- 
tion  for  his  services."  Lewin  on  Trusts,  784 ;  Be  Sherwood 
3  Bear.  338 ;  Douglas  v.  Archbutt,  2  De  Q.  &  J.  148.  But 
bargains  of  this  kind  are  watched  by  the  oourt  with  exceed- 
ing jealousy  and  must  be  freely  made  and  not  submitted  to 
from  pressure. 

"WTiere  the  settler  has  directed  a  remuneration  to  the 
trustee  but  has  not  declared  the  amount  a  reference  shall  be 
directed  to  settle  the  quantum  meruit  according  to  the  cir- 
cumstances of  the  case:"  Ellison  v.  Avery,  1  Ves.  111. 

It  was  also  contended  that  Dart  occupied  the  dual  posi- 
tion of  vendor  and  purchaser  and  also  of  trustee  and  benefi- 
ciary and  that  as  such  he  could  not  claim  remuneration.  The 
law  6«  to  appointing  one  of  the  beneficiaries  a  trustee  is  found 
in  Lewin,  p.  41 :  "  Cestuis  que  trust  are  not  as  such  incapa- 
citated from  being  trustees  for  themselves  and  others,  but  as 
a  general  rule  they  are  not  altogether  fit  persons  for  the  of- 
fice in  consequence  of  the  probability  of  a  conflict  between 
their  interest  and  their  duty :"  See  also  Porst^r  v.  Abraham, 
17  L.  R.  Eq.  351.  The  text-writer,  however,  goes  on  to  say: 
"  However,  there  is  no  positive  legal  objection  to  appointing 
either  a  cestui  que  trust  or  a  relative,  and  indeed  it  is  not  al- 
ways easy  to  find  a  trustee  who  is  neither  a  cestui  que  trust 
or  a  relative  and  this  the  court  as  itself  experienced,  for,  not- 
withstanding its  repugnance  to  such  a  course,  Jt  has  been 
obliged  occasionally  to  appoint  a  relative  who  is  also  a  ces- 
tui que  trust  to  be  a  trustee."  See  also  Ex  parte  Glutton,  17 
Jur.  988. 

Parliament,  however,  seem^  to  be  departing  from  that  old 
rigid  rule,  and  to  recognize  the  fact  that  a  trustee  faithfully 
executing  the  trust  he  accepted  ought  to  receive  some  remun- 
eration from  the  beneficiaries  who  have  received  the  benefit 
of  his  services.  Our  own  a(tatute,  ch.  200,  sec.  48,  R  S.  M.  and 
the  following  sections,  provide  for  the  remuneration  of  trus- 
tees. Sec.  48  defines  the  term  '^  trustee  "  and  says  it  shall  in- 
clude any  trustee  under  a  deed,  settlement  or  will  .  .  . 
howsoever  the  trust  is  created.     Sec.  49  is  in  three  words: 
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"  A  trustee  shall  be  entitled  to  such  fair  and  reasonable  al- 
lowance for  his  care,  pains  and  trouble  and  his  time  ex- 
pended in  and  about  the  trust  estate  as  may  be  allowed  by 
the  Court  of  King's  Bench  or  any  judge  or  master  thereof  to 
whom  the  matter  may  be  referred." 

The  word^  of  the  section  are  clear  and  establish  the  rela- 
tionship between  the  trustee  and  beneficiaries  as  to  payment 
for  services.  We  would  have  to  read  the  agreement  between 
the  parties  as  if  it  contained  such  a  stipulation,  and  one  of 
the  authorities  above  cited  shews  that  when  there  is  such  a 
stipulation,  but  the  amount  is  not  defined  or  agreed  upon, 
then  there  may  be  a  reference  to  the  Master  to  fix  the  amount. 

Again,  such  being  the  law,  if  Maddock  and  Drury  desired 
to  protect  themselves  against  paying  for  trustee's  services 
they  should  have  so  provided  in  that  agreement  that  there 
should  be  no  fees  because  under  the  statute  the  trustee  had  a 
right  to  payment.  And,  as  to  the  intention  of  the  parties,  I 
think  they  are  all  bound  by  the  terms  of  that  agreement, 
which  are  clear  and  explicit  and  which  was  drawn  or  dictated 
by  Maddock  in  the  presence  of  all  parties.  In  ascertaining 
the  intention  of  the  parties  I  have  drawn  my  conclusions 
from  the  reading  of  the  formal  documents  drawn  and  exe- 
cuted by  them  at  the  inception  of  the  transaction  and  not 
from  their  afliidavits  filed  on  this  proceeding. 

The  province  of  Ontario  has  a  statute  similar  to  our  own 
and  the  eflfect  of  it  was  considered  in  Deedes  v.  Graham,  20 
Qr.,  where  Spragge,  C,  says,  at  p.  265 :  "  I  thought  then,  and 
1  still  think,  that  the  reasons  in  favor  of  allowing  compensa- 
tion to  trustees,  whether  trustees  in  the  strict  and  proper 
sense  of  the  term,  or  others  virtually  invested  with  a  fidu- 
ciary character,  as  executors  and  administrators,  are  sounder 
and  stronger  than  the  reasons  against  it.  I  do  not,  however, 
go  upon  the  cogency  of  the  reasons  one  way  or  the  other,  but 
upon  this,  that  the  Legislature  has  pronounced  upon  the 
principle  involved  in  the  question;  and  by  directing  that  a 
fair  and  reasonable  allowance  shall  be  made  to  executors, 
trustees,  and  administrators  acting  under  wills  or  letters  of 
administration,  for  care,  pains,  trouble,  and  time  expended, 
has  effected  a  change  in  the  policy  of  the  law,  in  regard  to 
compensation  to  express  trustees  generally." 

And,  considering  a  similar  question  in  Be  The  Commis- 
sioners of  the  Coburg  Town  Trust,  22  Gr.,  Proudfoot,  V.C., 
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at  381,  Bays:  "  Under  the  statute  I  tliink  I  have  power  to  fii 
the  remuneration,  or  refer  it  to  the  Master  to  do  so." 

This  was  also  followed  in  a  later  case,  namely,  Re  Tor- 
onto Harbour  Commission,  28  Or.  at  p.  198,  where  Chan- 
cellor Spragge  held  that  it  was  the  duty  to  fix  such  a  sum 
as  would  be  a  reasonable  compensation  for  services  rendered, 
and  at  the  same  time  such  a  moderate  sum  as  would  not  W 
an  inducement  to  members  of  the  City  Council  or  Board  of 
Trade  or  others  to  seeks  the  oflSce  for  the  sake  of  emolument." 

I  recognize  all  that  has  been  said  by  Maddock  and  Drury 
as  to  the  value  of  Dart's  services  and  as  to  the  work  that  he 
was  doing  being  in  a  large  measure  in  his  own  interest,  but 
this  is  not  in  my  opinion  an  answer  to  the  prayer  of  the  peti- 
tion, although  they  are  matters  to  be  taken  seriously  into  con- 
sideration in  fixing  the  amount  either  by  the  Master,  to 
whom  it  may  be  referred,  or  by  this  court. 

I  would  hold  that  a  trust  was  imposed*  on  Dart  and  ac- 
cepted by  him,  and  that  he  executed  it,  and  that  he  is  entitled 
to  some  remuneration  for  the  work  he  did  from  the  parties 
beneficially  interested,  to  which  sum  he  himself  would  of 
course  have  to  contribute  one-third  of  the  amount. 

T  would  allow  the  appeal. 

Howell,  C.J.M.,  and  Cameron,  J-A.,  concurred  with 
Richards  and  Perdue,  JJ.A. 

Appeal  dismissed;  Haggart,  J.A.,  dissenting. 


M£NITOBA. 

trial. 
Metcalfe,  J.  March  3rd,  1915. 

XELSOX  v.  BAIRD  &  BOTTERELL. 

Brokers — Breach  of  Contract  with  Client — Wrongful  Chsing 
Out — Refusal  to  Carry  Trades — Damages — Principle  of 
Assessment — Winnipeg  Orain  Exchange, 

In  assessing  dama^res  afrainst  a  member  of  the  Winnipeg  Grain 
Exchange  for  wrongfully  dosing  out  the  account  of  a  customer,  a 
judge  is  not  bound  to  take  the  highest  peak  as  the  measure  thereof 
but  may  base  his  assessment  upon  the  principle  adopted  by  juries. 

W.  H.  Trueman,  for  plaintiff. 

A.  E.  Hoskin,  K.C.,  and  P.  J.  Montague,  for  defendants. 
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Metcalfe,  J. : — The  plaintiff  resides  at  Xetherhill  in  the 
province  of  Saskatchewan.  He  is  a  fanner  and  cattle  dealer. 
The  defendants  are  brokers  operating  on  the  Winnipeg  Grain 
Exchange. 

Prior  to  the  transactions  over  which  this  dispute  arose 
the  plaintiff  had,  through  other  brokers,  some  experience  in 
dealing  in  "futures"  on  the  Winnipeg  Grain  Exchange. 
The  plaintiff  had  also  several  prior  dealings  with  the  defend- 
ants as  follows : — 

June  11/14  Bought  5,000  July.  Oats 39i/j 

June  23/14  Sold  5,000  July  Oats   39i/i 

July    22/14  Bought  1,000  October  Flax 155Vo 

July    27/14  Bought  1,000  October  Flax 174Vj 

July    29/14  Sold  2,000  October  Flax I6IV4 

It  was  intended  that  these  transactions  should  be  carried 
out  on  the  Winnipeg  Grain  Exchange.  In  each  transaction 
with  the  defendants  there  was  sent  to  the  plaintiff  either  a 
bought  or  sold  note,  as  the  case  required,  containing  the 
following  provisions : — 

"We  have  made  the  following  transactions  for  your  sw- 
count  and  risk  under  the  by-laws,  rules,  regulations  and  cus- 
toms of  the  Winnipeg  Grain  Exchange  of  the  City  of  Win- 
nipeg, upon  the  distinct  understanding  and  agreement  be- 
tween us  that  the  actual  receipt  or  delivery  of  the  property 
and  payment  therefor  is  contemplated  and  intended  and  'n 
the  meantime  until  such  receipt  or  delivery  and  payment 
thereof,  we  reserve  the  right,  in  case  at  any  time  margins 
are  running  out  or  approaching  exhaustion,  to  close  the 
trades  by  purchase  or  sale  upon  the  said  Grain  Exchange  of 
the  city  of  Winnipeg  vnthout  calling  for  additional  nuirgins 
or  the  giving  of  further  notice." 

In  the  transactions  with  other  brokers  similar  notes  were 
used. 

The  negotiations  in  each  case  had  been  carried  on  throug'i 
one  Myers,  a  grain  agent  residing  at  Netherhill,  who,  in  eac^h 
case,  wired  the  brokers  to  buy.  The  brokers,  being  furnished 
with  margin,  bought,  and  sent  the  bought  notes. 

The  terms  of  the  contract  must  be  gathered  from  the 
bald  instructions  to  buy  and  sell;  from  the  acceptance  of 
the  employment  and  these  bought  and  sold  notes :  and  from 
the  surrounding  circumstances. 


824  ^^^  WEHiTKRN  LAW  REPORfTER.  [  VOL.  30 

The  dealings- bear  the  ear-marks  of  eontrac^te  in  "  futures '' 
with  an  intention  to  settle  on  differences. 

On  July  30th,  1914,  Myers  wired  the  defendants  to  buy 
3,000  bushels  of  October  flax  for  the  account  of  tlie  plain- 
tiff at  a  price  under  162.  Myers  at  that  time  knew  that 
large  margins  were  required  by  the  brokers.  On  the  same 
day  one  Kierstead  wired  the  defendants  to  place  $1,100  ^o 
the  credit  of  the  plaintiff.  The  flax  was  bought  at  158  and 
on  the  morning  of  July  3l8t,  the  money  was  carried  to  kel- 
son's credit  in  the  defendants'  books. 

Early  on  the  3rd  of  August  Xelson  wired  the  defendants 
to  buy  2,000  October  wheat.  This  was  bought  by  the  de- 
fendants for  the  account  of  Nelson  at  the  opening  price  of 
961/2. 

It  was  intended  by  the  plaintiff  that  both  these  purchaso 
should  be  made  on  the  Winnipeg  Grain  Exchange  on  margin. 
I  find  that  the  plaintiff  was  aware  that  the  margin  then  re- 
quired by  the  defendants  for  like  transactions  was  20  cents 
a  bushel  on  flax  and  10  cents  a  bushel  on  wheat ''  to  be  kept 
good.'' 

The  wheat  and  flax  were  purchased  in  the  pit  of  the  Win- 
nipeg Grain  Exchange  by  the  defendants  for  the  plaintiff  for 
October  delivery.  Such  transactions  are  daily  recorded  in 
the  clearing  house,  and  each  transaction  has  to  be  supported 
by  a  margin  placed  with  the  clearing  house  by  the  broker. 
At  that  time  the  clearing  house  required  from  the  broker  a 
margin  of  20  cents  a  bushel  on  flax  and  10  cents  a  bushel  on 
wheat  '*  to  be  kept  good."  Afterwards,  throughout  each  day's 
proceedings,  whenever  the  prices  dropped  2  cents,  the  clear- 
ing house  calls  the  broker  for  a  further  margin.  The  broker 
hafi  15  minutes  within  which  to  settle,  and  so  on  each  fur- 
ther drop  of  2  cents  at  all  times  daily  until  the  closing  jf 
tlie  exchange,  and  so  on  from  day  to  day. 

About  this  time  matters  were  very  unsettled  in  Europe. 
The  brokers  were  nervous  and  apprehensive. 

On  the  morning  of  August  3rd,  war  was  declared.  Flax- 
opened  at  149,  or  9  cents  below  the  purchase.  It  fell  sud- 
denly to  136.  Mr.  Botterell  says  he  then  gave  the  order  to 
his  floor  man  to  sell  the  wheat  bought  that  morning  and  the 
flax ;  tliat  the  wheat,  being  saleable,  sold  first,  but  that,  al- 
though they  offered  the  flax  all  the  way  down  to  129^^,  there 
v/ei  e  few  sales,  and  he  was  unable  to  sell ;  that  at  this  time 
the  brokers  offering  flax  all  stepped  out  of  the  pit,  refusing 
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t)  slanghter  it  further;  that  flax  then  became  a  little  firmer; 
that  he  took  the  first  offer  he  could  get  and  sold  this  flax 
2,000  bushels  at  133  and  1,000  bushels  at  134. 

Except  some  telegrams  to  Myers,  which  are  not  brought 
directly  home  to  the  plaintiff,  there  was  no  notice  of  further 
calls. 

The  defendants  seek  to  justify  the  absence  of  notice  by 
^  setting  up  the  terms  of  the  bought  and  sold  notes,  and  the 
extraordinary  occasion. 

On  the  morning  of  August  3rd,  the  plaintiff  had  in  the 
defendants'  hands  available  for  margin: — 

Transferred  from  Kierstead's  account,   $1,100 

Money  on  hand  from  past  settlements, 63 


$1,163 

The  defendants  decided  to  close  out  these  deals  when  flax 
.reached  136.  At  that  time,  had  an  account  been  struck,  it 
would  (excluding  all  brokerage  charges)  stand  about  as  fol*- 
lows : — 

Dr.  Or. 

By  cash  on  hand $1,163 

To  margin  on  3,000  flax  at  20 600 

To  margin  on  2,000  wheat  at  10 '      200 

To  3,000  flax  at  158 4,740 

By  3,000  flax  at  136 4,080 

To  2,000  wheat  at  951/2 1,910 

By  2,000  wheat  at  95^/2 1,910 

Short  on  margins 297 


$7,450       $7,450 

The  standing  required  margins  being  $800,  his  equity  at 
that  time  was  $503,  less  brokerage.  Unless  in  the  mean- 
time the  defendants  should  have  credited  the  sale  of  the  wheat 
in  the  pit,  which  took  place  a  few  moments  prior,  when  flax 
fell  to  12914,  this  equity  would  have  fallen  to  $388,  less 
brokerage. 

Nelson  admits  that  he  knew  Myers  had  received  a  wire 
from  the  defendants  that  all  the  Netherhill  clients  had  been 
sold  out.  He  came  to  Winnipeg  on  the  7th  of  August  and 
went  to  the  defendants^  office.     He  then  saw  Mr.  Botterell, 
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and  asked,  him  if  he  had  been  sold  out.  Upon  Mr.  Botterell 
answering  in  the  affirmative,  he  complained  that  he  had 
sufficient  money  on  hand  to  have  carried  his  "trades,"  and 
insisted  upon  his  "  trades "  being  reinstated.  Botterell  re- 
fused to  reinstate  the  "trades.^'  Nelson  then  claimed  that 
in  any  event  there  was  some  $400  coming  to  him.  Botterell, 
I  think,  then  took  the  stand,  that  because  of  the  unsettled 
markets,  Kierstead's  account  would  not  stand  the  transfer 
of  $1,100,  and  that  consequently,  while  their  books  had  shewed' 
a  transfer  of  the  money,  they  had  transferred  back  to  Kier- 
stead's account  the  balance  standing  in  their  books  to  Nel- 
son's credit  on  August  3rd  after  closing  out  the  wheat  and 
flax. 

Nelson,  being  angry,  left,  and  subsequently,  on  August 
9th  wrote  to  Mr.  Baird  of  the  defendant  firm  a  letter  as 
follows:  "Dear  Sir:  I  am  addressing  this  letter  to  you 
personally  in  order  to  get  a  personal  explanation  of  the  treat- 
ment I  have  rec'd  from  the  firm  of  Baird  &  Botterell. 

"  On  July  30th,  1914,  I  had  placed  to  my  credit  on  your 
Option  Ledger,  $1,100.00.  I  had  no  open  trades  prior  to 
that  day,  but  had  a  small  amt.  to  my  credit  before  that.  On 
July  30,  I  wired  to  buy  3000  Oct.  Flax  and  rec'd  a  wire  the 
same  date  that  your  firm  had  bought  300  Oct.  Flax  at  158. 
On  Aug.  3,  I  wired  to  buy  2000  Oct.  wheat  under  98c.  I 
rec'd  no  reply  to  this  wire.  I  have  been  away  from  Nether- 
hill  since  the  3rd,  but  yesterday  rec'd  a  letter  from  your  firm 
^<?tating  that  on  Aug.  3rd  you  had  sold  for  my  acct.  2000  Got. 
Flax  at  133  and  1000  at  134,  also  that  you  had  bought  2000 
Oct.  wheat  at  951^  and  sold  same  at  95%.  Now  I  want  to 
know  on  what  ground  this  Flax  was  sold  and  why  the  purchase 
of  the  wheat *was  not  wired  me.  I  knew  that  I  had  margins 
enough  to  cover  my  Flax  trade.  I  do  not  intend  to  stand 
for  such  treatment  as  this,  and  shall  expect  you  to  place  the 
3000  bu.  of  Oct.  Flax  back  to  me  at  the  price  you  sold  it  at 
and  hold  it  for  me  until  I  order  it  sold.  Hoping  you  will 
attend  to  this  matter  at  once,  I  am,  Yours  truly,  (Sgd.)  E.  C. 
Nelson.'' 

Mr.  Baird,  on  August  21st,  responded  as  follows: — 

"  Dear  Sir :  Your  letter  of  the  9th  inst.  was  unanswered 
owing  to  my  absence  from  the  City.  On  July  31st  Mr.  Kier- 
stead  instructed  us  to  transfer  $1,100  to  the  credit  of  your 
account,  we  transferred  only  $700  instead  of  $1,100,  as  this 
was  all   that   Mr.   Kierstead's  account  would  stand.     Your 
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margins  on  Flax  and  Wheat  were  exhausted  when  we  had 
the  panic  market,  and  there  wasn't  anything  else  for  ns  to  do 
but  close  out  your  account,  which  we  did  and  reported  to  you 
in  the  usual  way.  You  will  appreciate  that  Flax  sold  at  $1.30 
per  bushel  on  the  day  in  question,  and  there  wasn't  any  time 
or  opportunity  for  us  to  get  in  touch  with  you  to  secure 
additional  margins. 

"We  are  very  sorry  that  it  was  necessary  to  close  you 
out,  but  we  did  so  under  the  terms  under  which  all  trades  are 
put  on  with  us,  and,  therefore,  are  unable  to  reinstate  your 
trades  as  requested.  We  believe  that  the  above  explanation 
will  be  satisfactory  to  you. 

Yours  very  truly, 
(Sgd.)     Baird  &  Botterell. 

per  H.  N.  Baird." 

Later,  on  the  22nd  August,  1914,  Mr.  Baird  wrote  to 
Kierstead  as  follows: — 

"  Dear  Sir :  We  hand  you  herewith  statement  of  your  ac- 
count, and  on  the  date  of  transfer  from  your  account  to  that 
of  Nelson,  your  equities  in  open  commitments  would  only 
permit  of  our  transferring  $700,  as  the  market  took  a  very 
sharp  break,  and,  therefore,  the  amount  of  $1,100,  which  you 
asked  us  to  transfer  was  not  transferred,  as  you  will  note 
per  statement  enclosed. 

"While  it  is  quite  true  you  wired  us  to  transfer  the 
money  from  one  account  to  another,  yet  we  never  accept  in- 
struction by  wire  to  transfer  money  from  one  account  to 
another,  and  it  was  only  on  receipt  of  your  letter,  dated  July 
30th,  which  was  received  here  August  3rd,  the  date  of  the 
panic,  and  on  that  day  the  $700  was  all  that  was  permitted 
to  be  transferred. 

"We  have  had  a  call  from  Mr.  E.  C.  Nelson,  who  claims 
that  he  made  settlement  with  you  on  the  basis  of  a  transfer 
of  $1,100.  While  this  may  be  absolutely  correct,  and  we 
have  no  doubt  but  that  it  is,  yet  we  informed  him,  that  we 
had  only  transferred  $700,  and  that  if  there  was  any  more 
money  coming  from  you  to  him,  that  he  must  look  to  you  for 
the  amount. 

"  During  the  panic  there  was  no  time  to  communicate  with 
anyone  in  regard  to  additional  margin,  and  we  had  to  close 
out  our  friends  without  consideration  other  than  our  own 
interests,  and  according  to  the  terms  which  commitments  are 
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taken  on  by  us.  We,  therefore,  ask  you  to  let  us  hare  a 
cheque  for  $76.25,  which  is  the  debit  in  your  account,  and 
oblige. 

Yours  very  truly, 

(Sgd.)     Baird  ft  BottereU, 

Per  H.  N.  Baird." 

The  defendants  now  admit  that  the  plaintiff  is  entitled  to 
$406.25,  being  the  moneys  so  transferred  to  Kierstead's 
account,  together  with  a  balance  of  $6.25,  and  have  paid  it 
into  court. 

The  following  prices  for  October  flax  indicate  the  trend 
of  the  flax  market : — 

Open.  High.  Low.    Close. 

Aug.  3 149  149  1291^     140 

Aug.  7 145%     150V2  145%     150 

Aug.  11    153y2  155y2  1521/4     15214 

Sep.  1   139  140  138         138 

Sep.  4  143  143%  142         142 

Oct.  1    120y2  121  119y2     120 

Oct.  28   106  106%  105%     106% 

The  following  prices  for  October  wheat  indicate  the  trend 
of  the  wheat  market: — 

Open.  High.  Low.  Close. 

Aug.    3 95y2  97%  94%  96% 

Aug.    7 106  110%  105%  110 

Aug.    8 110  110%  105%  105% 

Aug.  17 97%  98  96%  98 

Aug.    31 115  115%  114%  11474 

Sep.     4 117%  121  117%  120 

Sep.  15 105%  10734  106%  107y4 

Oct.     I...... 107%  108%  107%  107V4 

Oct.     3 104%  106  104%  105% 

Oct.  31 *  ...  116% 

The  plaintiff,  while  obliged  to  accept  delivery  on  October 
1st,  could  not  compel  delivery  until  the  last  day  of  October. 

There  were  two  courses  open  to  the  plaintiff.  He  might 
treat  the  contract  as  rescinded,  except  for  the  purpose  of 
bringing  an  action.     He  might  therefore: — 

1.  Have  brought  an  action  for  the  breach,  or 

2.  Have  refused  to  treat  the  contract  as  rescinded  and  in- 
sisted on  his  rights  thereunder  when  the  time  for  performance 
arrived. 
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He  chose  the  former  course  and  on  September  4th,  he  com- 
menced this  action. 

Eegarding  the  flax,  the  plaintiff  alleges,  in  effect,  that  he 
paid  moneys  to  the  defendants  and  employed  them  to  buy  the 
flax  for  158  per  bushel;  that  the  defendants  undertook  and 
agreed  with  the  plaintiff,  in  consideration  of  such  money  then 
paid  (and  such  further  sums  as  might  thereafter  be  required 
for  commission  and  other  charges  to  protect  the  defendants 
from  losB  in  the  event  of  a  decline  in  the  price  of  said  flax) 
that  they  would  retain  and  keep  the  said  agreement  to  pur- 
chase in  good  standing  and  would  guarantee  the  delivery  of 
the  flax  to  the  plaintiff  in  October  on  payment  of  the  price ; 
that  in  breach  of  the  said  agreement  and  duty  the  defend- 
ants closed  out  and  cancelled  iihe  flax,  causing  a  loss  of 
$747.50,  which  the  plaintiff  claims. 

Regarding  the  wheat,  the  plaintiff  alleges  a  similar  con- 
tract, and  further  alleges  that  at  the  time  the  wheat  was 
purchased  there  was  an  implied  contract  that  instead  of  the 
plaintiff  taking  delivery  in  October,  the  defendants  would 
re-sell  the  same  at  any  time  prior  to  October  31st,  1914, 
upon  being  ordered  by  the  plaintiff  to  re-sell  the  same  and 
would  account  to  the  plaintiff  for  the  profits  of  such  re-sale ; 
that  in  breach  of  the  said  agreement  to  purchase,  and  of  such 
implied  agreement,  the  defendants  wrongfully  closed  out  and 
cancelled  said  wheat  contract  and  wrongfully  sold  said  wheat ; 
that  wheat  afterwards  advanced  in  price;  that  the  plaintiff 
could  have  subsequently  re-sold  it  at  a  profit  of  $500,  which 
sums  he  claims  as  damages. 

He  therefore  sues  for: — 

Damages  for  loss  on  flax   $747  '50 

Damages  for  loss  of  profit  on  wheat     500  00 

$1,247  50 

Moneys  paid  1,100  00 


$2,347  50 

These  allegations,  coupled  with  the  fact  that  at  the  trial 
the  plaintiff's  counsel  complained  that  the  brokers  had  made 
no  effort  to  protect  his  client  by  "stop  orders''  and  the 
general  circumstances  are  persuasive  that  the  plaintiff  inten- 
ded contracts  such  as  were  condemned  in  Richardson  v. 
Beamish,  23  M.  R.  306 ;  49  S.  C.  R.  596. 

For  obvious  reasons  neither  party  has  raised  the  point. 
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I  think  that  the  brokers,  if  they  acted  reasonably,  were 
protected  by  the  bought  notes. 

What  was  reasonable  under  the  circumstances? 

I  have  no  doubt  the  brokers  were  nervous,  apprehensive 
and  excited  on  that  day.  Counsel  for  the  plaintiff  at  the  trial 
produced  the  sheets  shewing  sales,  and  says  that  they  dis- 
close no  reason  for  panic;  but  these  sheets,  while  they  shew 
the  actual  sales  registered,  do  not  indicate  the  numerous  of- 
fering bids  that  must  have  been  made  to  force  flax  down  to 
129^/^,  with  practically  no  sales,  nor  the  many  incidents 
naturally  following  the  news  of  the  declaration  of  war.  I 
am  of  the  opinion  that  the  event  was  extraordinary. 

It  ifi  extremely  different  looking  backward  to  judge  what 
was  and  what  was  not  reasonable. 

I  think  tliat  under  the  circumstances  the  defendants  were 
justified  in  selling  the  flax.  I  do  not  think  they  should  have 
sold  the  wheat. 

The  plaintiff's  counsel  urges  that  he  should  have  dam- 
ages at  the  highest  peak,  and  relies  for  that  proposition  on 
Michael  v.  Hart,  [1901]  2  K.  B.  867.  In  that  case  the  plain- 
tiff in  April  opened  an  account  with  the  defendants  (stock 
brokers)  and  employed  them  to  buy  and  sell  shares  for  him, 
depositing  with  them  as  security  certain  shares.  Defendants 
bought  and  sold  various  shares  for  plaintiff.  On  May  11th, 
it  was  agreed  that  certain  contracts  for  the  purchase  of 
various  stocks  for  stock  exchange  settlement  of  the  middle  of 
May  should  be  carried  over  to  the  end  of  Miay  settlement. 
Defendants  contended  that  agreement  was  conditional  and 
proceeded  to  sell.  The  jury  found  that  the  agreement  was 
not  conditional  and  that  the  sale  was  in  breach  of  the  agree- 
ment. 

Wills,  J.,  at  869,  says:  "The  only  matter  that  I  have 
to  deal  with  in  this  case  is  the  measure  of  damages  .  . 
The  defendants  further,  by  their  contract,  undertook  that 
they  would  at  any  time  before  the  settling  day,  if  directed 
to  do  so  by  the  plaintiff,  sell  the  same  shares  for  the  plaintiff. 
This  they  did  not  do,  but  repudiated  their  contract,  and  put 
an  end  to  it. '  Under  these  circimistances  it  seems  to  me  that 
the  plaintiff  is  entitled  to  all  the  advantages  that  would  have 
been  his  or  that  might  have  been  his  if  the  contract  had  been 
carried  out.  Amongst  those  advantages  was  the  right  to 
sell  the  shares  whenever  he  chose  during  the  period  over 
which  the  transactions  were  to  run,  and  at  different  times 
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difiEerent  prices  might  have  been  realized.  No  dOubt  the 
plaintiff  would  in  fact  never  have  realized  the  best  prices 
that  ruled  during  that  period.  But  I  think  I  am  right  in 
saying  that  the  courts  have  never  allowed  the  improbability 
of  the  plaintiff's  obtaining  the  highest  prices  to  be  taken  into 
consideration  for  the  purpose  of  reducing  the  damages.  The 
defendants  are  wrong-doers,  and  every  presumption  is  to  be 
made  against  them.  In  my  opinion  the  plaintiff  is  entitled 
to  the  highest  prices  which  were  obtainable  during  the  period 
during  which  he  had  the  option  of  selling." 

In  Appeal,  [1902]  1  K.  B.  at  p.  490,  Collins,  M.R.,  in 
delivering  the  judgment  of  the  court,  says :  "  The  general 
rule,  which  is  laid  down  with  regard  to  such  cases,  is  that, 
where  there  has  been  what  has  been  called  an  anticipatory 
breach  of  contract  going  to  the  whole  consideration,  it  has 
not  of  itself  the  effect  of  rescinding  the  contract,  for  there 
must  be  two  parties  to  a  rescission.  It  only  has  the  effect 
of  giving  the  other  party  to  the  contract  an  option  to  treat 
the  repudiation  of  the  contract  as  a  definitive  breach  of  it, 
and  thereupon  to  treat  the  contract  as  rescinded,  except  for 
the  purpose  of  his  bringing  an  action  for  breach  of  it.  It 
gives  him  the  right  to  do  that;  but,  on  the  other  hand,  he 
may  refuse  to  tpeat  the  contract  as  rescinded,  and  hold  the 
party  repudiating  the  contract  to  his  obligation  when  the 
time  fixed  for  performance  arrives." 

After  discussing  Frost  v.  Knight  (1872),  L.  R.  7  Ex. 
Ill;  Roper  v.  Johnson,  L.  R.  8  C.  P.  167;  Brown  v.  Muller, 
(1872),  L.  R.  7  Ex.  319,  and  Johnstone  v.  Milling  (1886), 
1  Q.  B.  D.  460,  the  learned  Judge,  at  p.  492  of  the  report, 
continues:  "In  the  present  case  the  action  was  not  brought 
till  after  the  time  at  which  the  contract  ought  to  have  been 
performed  by  the  defendants,  and  the  plaintiff,  upon  notice 
of  the  closing  of  his  accounts,  distinctly  insisted  on  perform- 
ance of  the  contract,  and  that  the  defendants'  obligation  con- 
tinued up  to  the  date  of  the  settlement.  Under  these  circum- 
stances the  defendants'  counsel  argue  that  the  damage  ought 
to  be  calculated  with  reference  to  the  prices  of  the  stocks  at 
the  time  of  the  closing  of  the  plaintiffs  accoimt,  and  that, 
if  they  are  so  calculated,  there  will  be  no  damages,  or  only 
nominal  damages,  and  therefore  that  the  plaintiff  -can  only 
recover  nominal  damages.  I  am  of  opinion  that, ,  having 
regard  to  the  principles  laid  down  by  the  authorities  to  which 
I  have  referred,  the  contention  for  the  defendants  on  this 
point  cannot  be  sustained." 
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**  There  is  yet  another  alternative  measure  of  damages 
which  was  adopted  by  the  learned  judge.  .  .  .  With  re- 
gard to  the  question,  which  of  these  two  alternative  measures 
of  damages  ought  to  be  adapted,  if  the  court  were  against 
the  defendants  on  the  first  point,  after  the  argument  had  pro- 
ceeded some  way,  the  counsel  for  the  parties  effected  a  com- 
promise, leaving  the  Court  to  decide  only  the  first  point  taken 
by  the  defendants.  We  therefore  give  judgment  on  that 
point  only  against  the  defendants,  leaving  the  damages  to  be 
ascertained  in  accordance  with  the  arrangement  arrived  at 
by  the  parties." 

In  Goodall  v.  Clark,  23  0.  L.  R.  Clute,  J.,  at  p.  620, 
speaking  of  Michael  v.  Hart,  says :  '^  It  seems  doubtful  if  the 
extreme  view  laid  down  by  Wills,  J.,  is  good  law "  and  sug- 
gests that  the  assessment  should  be  made  as  though  by  a  jury. 

Especially  in  view  of  the  contract  and  the  special  circum- 
stances, I  will  not  allow  the  plaintiff  the  highest  peak.  Whatr 
ever  the  decision  of  the  Court  of  Appeal  might  have  been 
upon  that  point,  I  do  not  think  the  principle  applies  here. 

There  will  be  judgment  for  the  plaintiff  for  $225  dam- 
ages, together  with  the  $406.25  in  court. 

Had  the  defendants  on  the  7th  of  August  paid  that 
amount  to  the  plaintiff,  or  had  they  sent  him  a  statement 
of  his  account  with  a  cheque  to  balance  in  the  ordinary  way, 
perhaps  there  would  have  been  less  trouble. 

The  plaintiff  will  have  the  costs  of  the  action. 
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TRTATa. 

Be  transcontinental  TOWNSITE  CO.  LTD. 

Company  —  Winding-up  —  Leave    to   Bring   Action   After 

Making  of  Winding-up  Order, 

Plaiotiflf  company  entered  into  an  agreement  with  defendant 
company  for  the  sale  to  the  latter  of  certain  lands  the  consider- 
ation for  which  consisted  of  other  lands.  It  was  agreed  that  con- 
veyances were  to  he  executed  by  the  parties  upon  the  happening 
of  certain  contingencies.  Defendant  took  possession  of  plaintiff's 
property  and  entered  into  agreements  with  respect  to  it.  Upon  the 
happening  of  the  said  contingencies  defendant  company  which  had 
gone  into  liquidation  refused  to  carry  out  its  agreement  with  plain- 
tiff company: — 

Heldt  that  the  Master  rightly  exercised  his  discretion  in  grant- 
ing leave  to  the  plaintiff  company,  which  was  ready  and  willing 
to  carry  out  its  part  of  the  agreement,  to  bring  an  action,  after 
the  making  of  a  winding-up  order,  for  specific  performance  of  the 
said  agreement  or  in  default  for  its  cancellation. 

An  appeal  from  the  Master  granting  leave  to  the  plaintiflE 
to  institute  an  action  against  defendant  company^  and  pro- 
ceed to  trial  notwithstanding  an  order  winding  np  defendant 
company. 

H.  J.  Symington,  for  Transcontinental  Townsite  Co. 
W.  H.  Curie,  for  Plainview  Farming  Co.,  Ltd. 

Macdonald,  J.: — Sec.  28  of  the  Winding-up  Act,  ch. 
144,  R.  S.  C,  provides  that,  "After  the  winding-up  order  is 
made  no  suit,  action  or  other  proceeding  shall  be  proceeded 
with  or  commenced  against  the  company,  except  with  the 
leave  of  the  court  and  subject  to  such  terms  as  the  court 
imposes.*' 

•VOL.  XXX.  W.L.R.  NO.  16 — 57 
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The  granting  of  leave  is  discretionary.  The  Master  has 
exercised  his  discretion^  granting  leave  to  bring  action. 
Should  this  be  interfered  with? 

The  plaintifF  in  the  action  is  the  Plainview  Farming 
Compan}';,  Limited,  hereinafter  referred  to  as  the  plaintiff, 
and  the  defendant  is  the  Transcontinental  Townsite  Com- 
pany. 

The  plaintiff  entered  into  an  agreement  in  writing  with 
the  defendant  for  the  sale  to  the  defendant  of  certain  lands 
part  of  section  nine  (9)  townsliip  twenty.-two  (22)  and 
range  five  (5)  west  of  the  third  meridian  in  the  province  of 
Saskatchewan,  for  the  price  or  sum  of  thirty  dollars  per 
acre,  transfer  thereof  to  be  made  by  the  plaintiff  as  soon  as 
the  said  Grand  Trunk  Pacific  Branch  Lines  Company  should 
have  definitely  located  their  station  grounds,  and  the  area 
of  part  of  the  said  land  surveyed  and  the  area  thereof  deter- 
mined. In  consideration  whereof  the  defendant  agreed  to 
sell  and  convey  to  the  plaintiff  certain  other  lands,  being  a 
portion  of  the  east  half  of  the  said  section  nine  (9)  for  the 
price  of  thirty  dollars  per  acre,  the  transfer  to  be  made  by 
the  defendant  as  soon  as  the  said  railway  company  should 
have  definitely  located  their  station  grounds  and  the  land  to 
the  south  of  the  right  of  way  surveyed  and  the  area  thereof 
determined,  and  also  to  pay  in  cash  a  sum  equal  to  thirty 
dollars  per  acre  for  the  number  of  acres  by  which  the  area 
of  land  transferred  to  it  should  exceed  the  area  of  land  trans- 
ferred by  it,  together  with  interest. 

In  and  by  the  said  agreemeint  it  was  further  agreed  that 
the  said  agreement  should  be  completed  within  one  year  from 
the  second  day  of  September,  1913,  when  each  of  the  said 
parties  should  by  transfers  in  the  usual  statutory  form  con- 
vey the  land  by  them  respectively  agreed  to  be  conveyed  as 
aforesaid. 

By  the  statement  of  claim  issued  it  is  alleged  that  the 
Grand  Trunk  Pacific  Branch  lines  Company  has  definitely 
located  its  station  grounds  and  the  lands  to  be  conveyed  by 
the  plaintiff  to  the  defendant  have  been  surveyed  and  the 
area  determined  and  the  land  to  be  transferred  to  the  plaintiff 
by  the  defendant  has  been  surveyed  and  the  area  thereof  de- 
termined. 

The  plaintiff  also  alleges  being  ready  and  willing  to  per- 
form the  said  agreement,  but  that  the  defendant  refuses  to 
perform  the  same. 
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The  plaintiff  asks  for  specific  performance  of  the  agree- 
ment or  in  default  that  the  agreement  be  declared  cancelled 
and  at  an  end. 

There  does  not  appear  to  have  been  any  money  changed 
hands  between  the  parties^  and  all  that  the  plaintiff  asks 
is  that  the  agreement  be  carried  out  or  in  default  that  they 
get  their  own  property  back. 

The  plaintiff's  rights  seem  to  me  even  stronger  than  the 
case  of  a  mortgagee  whose  right  to  proceed  by  action  against 
a  company  being  wound  up  seems  recognized :  Lloyd  v.  David 
Lloyd  &  Co.,  L.  R.  6  Ch.  D.  339. 

Counsel  for  the  defendant  states  that  sales  have  been 
made  to  various  purchasers  of  parts  of  the  property  purchased 
from  the  plaintiff  and  that  the  hardship  both  upon  the  de- 
fendants and  upon  the  purchasers  would  be  very  great  if  the 
plaintiffs  are  allowed  to  proceed.  This  would  indicate  that 
the  defendants  have  entered  into  possession  of  the  plaintiffs' 
property,  entered  into  agreements  of  sale  with  respect  to  it, 
and  the  plaintiffs  have  nothing,  neither  money  for  their  pro- 
perty nor  yet  any  control  over  the  property  itself.  Counsel  for 
the  plaintiff  further  urges  that  a  little  delay  will  enable  the 
plaintiffs  to  complete  and  fully  carry  out  their  agreement 
with  the  defendant  and  thus  the  hardships  referred  to  be 
averted.  This  protection  no  doubt  will  be  granted  later,  but 
in  the  meantime  I  am  of  the  opinion  that  the  plaintiffs  are 
entitled  to  proceed  with  their  action  and  the  appeal  must  be 
dismissed  with  costs  in  the  cause  to  the  plaintiff. 

Appeal  dismissed. 
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MAHHOBA. 

CuBRAK,  J.  February  22nd,  1915. 

TRIAL. 

CHALMERS  v.   CAMPBELL. 

Principal  and  Agent  —  Sale  of  Leasehold — Commission  — 

When  Payable — Efficient  Cause. 


The  following  afreement  between  principal  and  agenl  entiOei 
the  latter  to  his  commission  upon  the  execution  of  the  agreement 
for  sale  and  payment  of  the  cash  inatalmeivt:  *'In  the  eTent  of 
jronr  making  a  uJe  of  my  interest  in  tiie  above.  I  will  agree  te 
sell  at  $50,000  net  to  me,  $20,000  casdi,  balance  in  one  and  two 
years,  6  per  cent,  interest.  Anything  over  and  above  this  amount 
yon  may  retain  as  your  commisaion.*'  g 

Where  the  act  of  an  agent  is  the  causa  oau»an9  of  a  sale,  the 
subsequent  alteration  by  mutual  agreement  of  principal  and  pur- 
chaser of  the  terms  of  payment  cannot  deprive  tlie  agest  of  hti 
right  to  commission  or  postpone  the  date  of  the  payments  thereof. 

An  action  brought  by  plaintiff  for  commission  alleged  to 
be  due  him  by  defendant  upon  a  sale  of  latter's  leasAold 
interest  in  the  hotel  premises  in  the  city  of  Winnipeg,  known 
as  the  Mariaggi  Hotels  together  with  furniture  and  contents 
owned  by  defendant. 

George  A.  Elliott,  K.C.,  B.  L.  Deacon,  for  plaintiff. 
C.  H.  Locke,  for  defendant. 

CuBRAN,  J.: — The  plaintiff's  agency  is  in  virtue  of  the 
following  document  (exhibit  1),  which  the  defendant  admits 
he  signed : 

"  Winnipeg,  December  17,  1913. 
"  To  H.  A.  D.  Chalmers, 

Winnipeg. 

Be  Mariaggi  Hotel. 

"  Dear  Sir : — In  the  event  of  your  making  a  sale  of  my 
interest  in  the  above,  I  will  agree  to  sell  at  fifty  thousand 
dollars  •  ($50,000)  net  to  me,  twenty  thousand  dollars 
($20,000)  cash,  balance  in  one  and  two  years,  6%  interest. 
Anything  over  and  above  this  amount  you  may  retain  for 
your  commission.  The  purchaser  to  assume  payments  oa 
two  cash  registers  and  half  cost  of  kitchen  range,  total  on 
above  articles  $1,160. 

"(Sgd.)     T.  B.  Campbell." 
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On  receiving  the  above  authority,  in  fact  on  the  same 
day,  the  plaintiff  introduced  to  the  defendant  as  an  intending 
purchaser  of  the  hotel  premises  one  Fred  Morgan,  and  a 
verbal  agreement  was  then  made  to  effect  a  sale  at  the  sum 
of  $52,500.  The  parties,  plaintiff,  defendant  and  Morgan, 
then  went  to  the  law  office  of  Machray,  Sharpe  &  Dennistoun, 
where  instructions  were  given  to  (prepare  a  written  agreement 
to  evidence  the  verbal  bargain  so  made,  as  the  result  of  which 
exhibit  8  was  prepared  by  Mr.  Sharpe  of  this  firm,  who  were 
acting  for  the  defendant,  also  the  purchaser  Morgan,  and 
the  landlord  of  the  premises.  This  document  was  drawn  in 
duplicate  and  Sharpe  says  in  his  evidence  that  one  duplicate 
was  signed  by  Morgan,  the  purchaser,  and  the  other  by  the 
defendant,  and  that  Morgan  got  one  copy  of  the  document 
and  the  defendant  the  other.  The  one  produced,  exhibit  8, 
is  signed  by  the  defendant  and  is  the  defendant's  copy  of  this 
document. 

It  is  to  be  observed  that  the  terms  of  payment  vary  a 
little  from  those  provided  for  by  exhibit  1,  namely,  as  to  the 
date  when  the  last  of  the  deferred  payments  was  to  be  made. 
However,  the  defendant  assented  to  this  change  and  agreed 
to  the  terms  of  sale  as  set  forth  in  exhibit  8.  The  cash  pay- 
ment of  $7,000  referred  to  was  by  the  agreement  acknow- 
ledged to  have  been  paid.  As  a  matter  of  fact  this  sum  was 
paid  over  by  Morgan  to  the  defendant's  solicitors  on  January 
2nd,  1914,  as  appears  from  exhibit  11,  a  copy  of  the  ledger 
account  of  the  defendant  in  the  books  of  his  solicitors,  Mach- 
ray, Sharpe  &  Dennistoun.  The  same  account  also  shews  the 
receipt  from  or  on  behalf  of  Morgan  of  $6,000  and  $9,000 
on  January  20th,  1914,  on  account  of  this  sale. 

The  defendant  contends  that  the  sale  did  not  go  through 
in  accordance  with  exhibit  8,  and  that  a  subsequent  agree- 
ment, exhibit  10,  was  entered  into  between  him  and  the  pur- 
chaser Morgan,  varying  some  of  the  terms  of  exhibit  8,  which 
the  purchaser,  it  is  said,  could  not  carry  out.  The  subsequent 
payments  of  $6,000  and  $9,000  respectively  were  in  fact 
made  after  exhibit  10  had  been  signed  by  Morgan.  Both 
parties  admit  that  exhibit.  8  and  exhibit  10  must  be  read  to- 
gether, and  that  exhibit  8  is  still  binding  upon  the  parties, 
except  in  so  far  as  its  provisions  are  varied  by  exhibit  10. 

The  defendant  says  that  the  difficulty  arose  because  Mor- 
gan could  not  put  up  the  $15,500  payable  on  December  22nd, 
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1913,  under  exhibit  8,  until  the  17th  or  19th  of  January, 
1914. 

It  eeems  that  the  defendant  held  from  the  owner  only  an 
agreement  for  a  lease  conditional  upon  his  making  certain 
improvements  to  the  building.  Part  of  these  improTements 
had  been  made  at  the  time  of  the  sale  in  December,  but  con- 
siderable remained  to  be  done,  and  the  defendant  having  be- 
come financially  embarrassed  was  unable  to  complete  them. 
He  admits  that  he  was  responsible  to  his  landlord  for  the 
making  of  these  improvements  and  T  have  no  doubt  that 
Morgan,  notwithstanding  the  language  of  exhibit  10,  was 
simply  carrying  out  for  the  defendant  what  the  defendant 
was  then  obligated  to  do  in  the  matter  of  these  improvements. 

Exhibit  10  is  somewhat  difficult  to  comprehend,  but  the 
defendant's  counsel  admits  in  his  argument  that  the  amount 
of  the  purchase  money  was  not  changed  by  it  but  merely  the 
terms  of  payment.  One  thing  is  quite  clear,  that  the  cash 
payment  was  really  $22,000,  and  instead  of  the  defendant 
getting  the  whole  of  this  amount  himself  $6,000  was  devoted 
to  completing  the  building  improvements  that  the  defesadant 
was  obligated  to  make,  and  this  sum  is  tacked  on  to  the. de- 
ferred payments  and  is  ultimately  to  be  paid  by  the  pur- 
chaser instead  of  beflng  in  terms  of  agreement  exhibit  10, 
treated  as  part  of  the  cash  payment  This  arrangement  is, 
I  think,  purely  fictitious.  The  purchaser  in  fact  put  up  the 
money  and  it  was  expended  in  improvements  which  the  de- 
fendant was  bound  to  make.  In  fact  the  arrangement  was 
made  merely  to  satisfy  the  landlord,  who  would  not  agree  to 
trust  the  defendant  with  the  money  and  so  required  it  to  be 
put  in  the  hands  of  his  solicitors  for  direct  expenditure  in 
the  improvements  which  he  had  agreed  to  accept  as  sufficient 
to  satisfy  the  conditions  upon  which  the  defendant  was  to 
become  entitled  to  his  lease. 

Such  being  the  case  I  fail  to  see  how  this  $6,000  can  he 
treated  otherwise,  as  between  the  defendant  and  the  plaintiff, 
than  a  part  of  the  cash  payment  stipulated  for  in  the  agency 
agreement  with  the  plaintiff. 

The  defendant's  whole  contention  now  seems  to  be  that 
the  plaintiff's  action  is  premature,  because  the  commission 
is  not  yet  payable  or  was  not  when  the  action  was  began.  If 
this  contention  is  correct,  I  am  at  a  loss  to  understand  wb^n 
the  commission  could  be  said  to  have  become  legally  payable. 
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It  seems  to  me  it  was  payable  when  exhibit  8  was  executed 
and  the  cash  payment  made. 

However,  the  defendants  contention  appears  in  fxdl  from 
his  examination  for  discovery,  when  he  was  asked  the  follow- 
ing questions  and  gave  the  following  answers,  which  were 
put  in  at  the  trial  by  the  plaintiff: — 

"  92.  Q.  So  that  really  as  far  as  you  are  concerned  it  is 
not  a  question  of  his  being  entitled  to  $2,500 :  he  is  entitled 
to  that,  there  is  no  dispute?  A.  None  whatever,  I  told  him 
at  the  time  Mr.  Morgan  was  an  old  dient  of  mine,  that  I  had 
spoken  to  him  some  months  ago,  even  a  few  weeks,  but  I  had 
spoken  to  him  so  often  about  the  matter  that  I  had  aban- 
doned the  idea,  while  I  had  made  a  big  reduction  in  the  price 
of  the  hotel  it  was  only  due  to  Mr.  Carol  having  taken  aoiion 
to  put  the  bailiff  in  charge  of  the  hotel. 

*'  94.  Q.  The  only  question  between  you  then  is  that  he  is 
claiming  too  soon  ?  A.  That  is  all.  I  am  perfectly  satisfied 
he  should  get  his  commission.  I  think  he  is  entitled  to  it, 
and  he  knows  I  tried  to  help  him  put  the  deal  through  and  I 
tried  to  get  him  as  much  as  I  could.  I  told  him  that  would 
be  for  the  amount  of  the  commission  before  I  signed  exhibit 
1.  I  said  it  was  more  than  was  coming  to  him,  but  I  was 
prepared  to  help  him  out,  and  I  also  tried  to  borrow  some 
money  on  properties  he  was  interested  in,  approximately 
$710. 

*'  95.  Q.  Do  you  remember  being  in  Machray,  Sharpe  & 
Dennistoun's  office  pn  the  6th  of  February,  1914,  and  Mr. 
Sharpe  writing  a  letter  to  the  manager  of  the  Sterling  Bank  ? 
A.  I  do.  I  have  got  a  copy  of  it.  .(Copy  produced  by  de- 
fendant is  a  copy  of  the  original  exhibit  2  at  the  trial.)  I 
may  say  that  this  letter  was  written  for  the  purpose  of  trying 
to  aid  Mr.  Chalmers  at  my  request  to  get  a  loan  of  a  certain 
sum  of  money,  I  think  about  a  thousand  dollars,  and 
which  I  was  willing  to  go  on  the  back  of  a  note  to  enable  him 
to  get  something,  and  that  I  would  be  protected  but  that  from 
the  commission  when  it  was  due." 

Now,  this  letter,  exhibit  2,  which  Mr.  Sharpe  wrote  on 
behalf  of  his  firm,  addressed  to  H.  W.  Bodman,  assistant 
manager  of  the  Sterling  Bank,  Winnipeg,  gives  a  somewhat 
lengthy  explanation  of  the  whole  transaction  out  of  which 
plaintiffs  right  to  a  commission  arose,  and  contains  this  ex- 
plicit statement,  unqualified  in  any  way.  "Mr.  Chalmers, 
under  arrangements  with  Mr.  Campbell,  is  entitled  to  a  com- 
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mission  of  $2,500,"  and  goes  on  to  state  that  "  unfortunately, 
although  Mr.  Campbell  has  considerable  equity,  he  is  unable 
to  raise  sufficient  cash  to  pay  this  at  once,''  meaning  the 
plaintiffs  commission.  Now,  the  defendant  admits  that  he 
instructed  Mr.  Sharpe  to  write  this  letter. 

**  101.  Q.  But  this  proposal  of  getting  some  money  for 
Chalmers  had  been  discussed  between  you?    A.  Yes. 

"  102.  Q.  And  then  you  instructed  Mr.  Sharpe  to  write  a 
letter  as  a  result  of  this  discussion^  to  the  bank?    A.  Yes." 

The  letter  was  accordingly  written  and  handed  to  the 
plaintiff,  who  took  it  to  the  Sterling  Bank,  but  was  unable 
to  raise  any  money  on  the  strength  of  it. 

I  take  this  letter  to  be  a  clear  admission  of  the  plaintiff's 
present  right  to  the  commission  sued  for.  To  view  it  in  any 
other  light,  would  I  think,  mean  that  a  fraud  was  contemp- 
lated on  the  bank^  and  I  do  not  think  for  one  moment  that 
any  such  matter  was  present  to  the  mind  of  the  writer.  I  am 
satisfied  it  was  not,  and  that  the  letter  was  written  in  perfect 
good  faith  to  assist  the  plaintiff  to  raise  money  at  this  bank, 
aided  by  the  defendant's  credit,  and  on  the  strength  of  this 
large  sum  for  commission  being  then  due  the  plaintiff  by 
the  defendant,  but  which  the  defendant  was  then  financially 
unable  to  pay.  I  think  the  defendant  so  understood  the 
situation,  and  I  think  Mr.  Sharpe  also  so  understood  it. 

In  the  face  of  these  facts  I  confess  I  am  at  a  loss  to  under- 
stand why  the  defendant  has  defended  this  action.  I  do  not 
think,  as  a  matter  of  law,  that  the  subsequent  alteration  by 
mutual  agreement  of  the  parties  of  the  terms  of  payment 
set  forth  in  exhibit  8  can  deprive  the  plaintiff  of  his  rights 
to  a  commission,  or  in  any  way  postpone  the  date  of  payment 
of  commission  then  earned. 

The  defendant  says  he  was  not  aware  of  the  subsequent 
agreement,  exliibit  10,  but  I  do  not  believe  this.  Both 
Sharpe  and  the  defendant  expressly  state  that  the  plaintiff 
was  fully  apprised  of  the  changes  in  the  first  agreement 
effected  by  eidiibit  10,  and  I  think  he  was.  But  his  knowl- 
edge, in  the  absence  of  an  agreement  binding  upon  the  plain- 
tiff to  postpone  his  right  to  payment  of  his  commission  so 
earned,  would  not,  in  my  opinion,  affect  him  to  his  prejudice. 

There  can  be  no  Soubt,  upon  the  admissions  of  the  defend- 
ant himself,  that  the  plaintiff  effected  a  sale,  which  was  sub- 
stantially  in  accordance  with  the  terms  of  his  authority,  ex- 
hibit 1.    Such  slight  departure  as  there  was  in  regard  to  the 
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last  of  the  deferred  payments  was  assented  to  by  the  de- 
fendant^ and  the  sale  closed  upon  the  basis  set  forth  in  ex- 
hibit 8.  I  think  the  plaintiff  had  then  done  all  that  he  was 
obliged  to  do  to  entitle  him  to  payment  of  his  commission. 

In  Green  v.  Bartlett,  1863,  14  C.  B.  N.  S.  681,  Erie,  C.J., 
says :  "  If  the  relation  of  buyer  and  seller  is  really  brought 
about  by  the  act  of  the  agent  he  is  entitled  to  commission, 
although  the  actual  sale  has  not  been  effected  by  him/^  Or 
in  the  words  of  the  later  authorities,  "  the  plaintiff  mu^t 
sliew  that  some  act  of  his  was  the  causa  causans  of  the  sale," 
Tribe  v.  Taylor,  1876,  1  C.  P.  D.  505,  510,  or  "Was  an 
efficient  cause  of  the  sale,"  Miller  v.  Radford,  1903,  19  T. 
L.  T.  676.  See  also  Burchell  v.  Gowrie,  [1910]  A.  C.  at  p. 
614. 

I  do  not  see  that  there  can  be  any  doubt  on  the  question 
of  fact  that  the  plaintiff's  acts  were  in  this  case  an  efficient 
cause  of  the  actual  sale,  and  I  hold  that  he  is  entitled  to 
succeed. 

The  defendant  had  loaned  the  plaintiff  some  money  upon 
the  notes,  exhibits  6  and  7,  amounting  to  $370,  bearing  in- 
terest at  8  per  cent.  This  money  the  plaintiff  asserted  was 
advanced  on  account  of  his  commission.  I  hold  to  the  con- 
trary, and  as  these  notes  have  not  been  paid,  the  defendant 
is  entitled  to  have  the  amounts  now  due  upon  them  off-set 
against  the  commission. 

The  plaintiff  at  the  trial,  by  leave  of  the  court,  amended 
his  statement  of  claim  by  giving  credit  for  the  amount  of 
these  notes,  so  that  the  matter  is  easily  adjusted. 

At  the  trial,  by  leave  of  the  court,  the  defendant  amended 
his  statement  of  defence  by  setting  up  that  the  plaintiff  had, 
since  the  commencement  of  the  action,  assigned  his  cause  of 
action  to  a  third  party,  one  Arthur  C.  Miller.  I  allowed 
tiie  plaintiff  to  further  amend  by  adding  Miller  as  a  party, 
which  was  accordingly  done,  as  it  seemed  to  me  not  in  the 
interests  of  justice  to  force  the  assignee  to  bring  another 
action  in  respect  of  the  subject  matter  of  this  action. 

There  will  be  judgment,  therefore,  in  the  plaintiff's  favour 
for  $2,500,  less  the  amount  with  interest  of  the  notes,  ex- 
hibits 6  and  7.  Upon  such  amounts  being  credited  on  the 
judgment  the  plaintiff  Chalmers  will  be  entitled  to  delivery 
up  to  him  as  paid  of  the  said  notes.  The  plaintiff  will  be 
•ntitled  to  the  usual  costs,  to  be  taxed,  and  costs  of  neces- 
sary examinations  for  discovery. 
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I  do  not  think  this  is  a  case  where  the  statutoiy  limit 
should  be  removed,  and  I  deny  the  plaintiff's  request  made 
at  the  conclusion  of  the  trial  that  this  should  be  done. 


BBinSH  COLXTMBIA. 

Gregory,  J.  March  Ist,  1915. 

TRIAL. 

BOYDELL  V.   HAINES. 

Vendor  and  Purchaser — Agreement  for  Sale  of  Land — Ac- 
tion on  Covenant  for  Payment  of  Installment — Ohjec- 
iions  to  Title  —  Waiver  —  Entry  into  Possession  with 
Knowledge  of  State  of  Title^Abstract  of  T%a&—When 
Vendor  mtist  Furnish  —  Personal  Judgment  and  Fore- 
closure— Right  of  Purchaser  to  Rescind  —  Necessity  for 
making  Immediate  Restitution — Costs, 

\A  purchaser  wlio,  knowing  the  state  of  the  title  at  the  time 
of  entering  into  an  agreement  to  purchase,  goes  into  possesnon, 
subdivides  the  property,  and  enters  into  an  agreement  for  the  sale 
o<  an  interest  in  it,  thereby  waives  aU  objections  to  title. 

A  vendor  need  not  furnish  an  abstract  of  title  unless  a  demand 
is  made  therefor. 

In  an  action  on  a  covenant,  contained  in  an  agreement  for 
the  sale  and  purchase  of  land,  for  payment  of  an  instalment  of 
purchase  money,  the  vendor  is  not  entitled  both  to  a  personal  judg- 
ment  and  foreclosure. 

A  purchaser  is  not  entitled  to  the  rescission  of  an  agreement 
to  purchase  unless  he  is  in  a  position  to  make  immediate  restitu- 
tion;  it  is  not  enough  that  he  can  get  in  the  interest  he  has  sold 
and  then   make  restitution. 

In  an  action  on  a  covenant,  contained  in  an  agreement  for  the 
sale  and  purchase  of  land,  for  payment  of  an  instalment  of  pur- 
chase money,  persons  added  as  defendants  who  put  in  no  defence 
and  who  Imow  that  no  personal  judgment  is  claimed  against  them 
are  not  entitled  to  any  costs  for  attendance  of  counsel. 

An  action  by  the  plaintiff  to  recover  an  installment  of 
purchase  money  due  under  an  agreement  for  the  sale  and 
purchape  of  land  entered  into  between  plaintiff  and  defend- 
ant Haines. 

Thornton  Fell,  K.C.,  for  plaintiff. 

G.  B.  S.  Phelan,  for  defendant  Haines. 

F.  C.  Elliott,  for  defendant  Middleton. 

H.  E.  H.  Courtney,  for  defendants  Eyan  and  Lang. 
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Obsgort^  J.: — The  defendant  contends  that  the  plain- 
tiff is  not  entitled  to  judgment  on  the  following  grounds : — 

(1)  That  the  vendor  never  furnished  an  abstract  of 
title  and  that  the  property  duly  registered  in  the  name  of  the 
plaintiff  is  encumbered  with  two  mortgages,  the  first  of  which 
for  $8^000  matured  before  the  instalment  for  which  he  is 
now  sued  became  due ; 

(2)  That  the  plaintiff  never  gave  the  thirty-day  notice 
required  by  the  agreement  for  sale;  and 

(3)  That  the  plaintiff  is  not  entitled  to  a  personal  judg- 
ment and  foreclosure  with  a  reference  to  the  Registrar  to 
ascertain  the  amount  now  due  under  the  agreement. 

As  to  the  first  objection,  it  appears  to  me  to  be  fully 
met  by  the  plaintiff.  There  is  no  doubt  on  the  evidence  that 
the  defendant  knew  of  the  existence  of  these  mortgages  at 
the  time  he  entered  into  his  agreement  to  purchase,  and 
that  title  to  the  property  had  been  duly  investigated  by  his 
agents.  The  plaintiff  also  testifies  that  he  told  the  defendant 
Haines  of  the  existence  of  the  mortgages  and  said  that  he 
intended  to  pay  them  off  out  of  the  moneys  to  be  received 
by  him  from  the  defendant.  He  gives  no  evidence  as  to 
what  Haines  said  in  reply  to  this,  and  I  think  it  must  be 
taken  that  he  agreed  to  it  for  he  afterwards  went  into  pos- 
session, subdivided  the  property,  and  entered  into  an  agree- 
ment for  sale  of  an  interest  in  it.  This  seems  to  me  to  bring 
this  case  within  the  decision  of  Wallace  v.  Hesslein  (1898), 
29  S.  C.  B.  171.  He  knew  the  state  of  the  title  and  waived 
all  objections  (if  any)  to  it. 

The  authorities  quoted  to  shew  that  it  is  a  vendor's  duty 
to  furnish  an  abstract  of  title  are,  of  course,  unquestionable, 
but  it  is  not  necessary  for  him  to  do  this  without  a  demand, 
and  no  demand  was  made  in  the  present  case  until  the  21st 
October,  and  the  trial  took  place  on  the  26th  of  the  same 
month.  It  is  quite  clear  that  this  demand  was  an  after- 
thought. If  further  proof  of  this  was  required  it  is  shewn 
by  the  fact  that  in  a  previous  action  for  interest  overdue,  this 
defence  was  not  raised. 

As  to  the  second  objection  that  the  plaintiff  has  not  given 
the  thirty-day  notice  required  by  the  agreement,  it  seems  to 
me  that  that  notice  has  no  application  to  an  action  on  a  coven- 
ant for  the  payment  of  an  instalment.  An  examination  of 
the  agreement  shews  that  the  object  of  the  notice  is  to  enable 
the  vendor,  without  the  aid  of  the  court  to  himself  declare 
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the  agreement  to  be  null  and  void  and  forfeit  the  moneys 
already  paid  after  the  Expiration  of  the  notice.  The  plain- 
tiff has  not  attempted  to  do  that  here,  but  brings  his  action 
on  defendant's  covenant  to  pay  on  the  date  named. 

As  to  the  third  objection^  I  think  it  is  good;  see  Har- 
graves  v.  Security  Investment  Co.  (1914),  29  W.  L.  B.  317, 
where  the  Supreme  Court  of  Saskatchewan  en  banc  dealt 
with  this  very  question  arising  as  in  the  present  case  out  of 
an  agreement  for  the  purchase  and  sale  of  property. 

The  defendant  counterclaims  for  rescission  of  the  agree- 
ment and  return  of  the  cash  payment  made  by  him  and  a 
reference  to  the  Begistrar,  and  in  the  alternative  for  an 
order  directing  the  plainti£E  to  discharge  the  mortgages  reg- 
istered against  the  property. 

It  seems  to  me  that. he  entirely  fails.  While  it  may  be 
admitted  that  a  purchaser  is  entitled  to  have  an  encumb- 
rance of  which  he  had  no  knowledge  discharged  before  he 
makes  any  payment  (other  than  the  payment  made  when 
the  contract  was  entered  into),  it  is  quite  a  different  thing  to 
say  that  he  can  insist  upon  having  an  encumbrance  diB- 
charged  of  which  he  had  full  knowledge  at  the  time  he  entered 
into  his  contract,  and  it  seems  to  me  that  having  had  this 
knowledge,  having  entered  into  the  agreement^  taken  posses- 
sion and  resold  an  interest,  it  must  be  taken  that  he  agreed 
with  the  plaintiff  that  the  plaintiff  should  be  allowed  as  he 
states  to  pay  the  encumbrancers  out  of  the  moneys  to  be 
received  from  the  defendant. 

It  is  also  to  be  noted  that  while  the  defendant  is  seeking 
rescission  and  a  return  of  his  money,  he  makes  no  allega- 
tions nor  does  he  attempt  to  prove  that  he  was  at  all  times 
ready  and  willing  to  perform  his  part  of  the  contract,  and  it 
is  quite  clear  to  me  that  he  was  not  ready,  and  that  he  is 
only  seeking  a  way  of  escape  from  his  obligation.  In  any 
case  he  cannot  have  rescission  unless  he  is  in  a  position  to 
immediately  make  restitution,  it  is  not  enough  for  him  to 
say  he  can  get  in  the  interest  he  has  sold  and  then  make 
restitution. 

It  would,  however,  be  unfair  to  require  the  defendant  to 
make  his  payments  without  being  properly  secured,  he  is 
entitled  to  see  that  his  money  is  applied  on  the  mortgages. 

The  result  is  that  the  counterclaim  will  be  dismissed  and 
the  plaintiff  will  be  entitled  not  to  a  personal  judgment,  but  to 
an  order  for  the  payment  by  the  defendant  Haines  of  the 
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amount  sued  for  with  interest  and  costs  into  court  on  or  be- 
fore the  1st  of  May  next,  and  in  default  of  such  payment^  all 
his  rights  title  and  interest  and  of  anyone  claiming  through 
or  under  him^  in  and  to  the  lands^  be  absolutely  barred  and 
foreclosed  and  the  agreement  sued  on  declared  void  and  at 
an  end. 

V  The  plaintiff  will  be  entitled  to  both  the  costs  of  the 
action  and  of  the  counterclaim. 

As  between  the  plaintiff  and  the  other  defendants  the  plain- 
tiff is  entitled  to  no  costs^  as  they  were  made  party  defendants 
by  the  plaintiff  as  a  matter  of  precaution  and  for  his  own  pro- 
tection— they  were  not  parties  to  the  agreement  and  put  in  no 
defence — the  presence  of  their  counsel  at  the  trial  imposed  no 
additional  expense  on  the  plaintiff;  they,  on  the  other  hand, 
are  not  entitled  to  any  costs  for  attendance  of  counsel  for 
they  knew  that  no  personal  judgment  was  claimed  against 
them,  Mr.  Fell  having  so  stated  at  the  beginning  of  the  trial 
when  their  counsel  said  they  were  only  present  to  prevent 
such  personal  judgment.  The  apparent  claim  against  them 
in  the  statement  of  claim  was  clearly  a  typographical  error — 
the  letter  "s"  being  added  to  the  word  defendant  in  two 
places,  making  it  appear  that  they  were  parties  to  the  agree- 
ment when  they  knew  they  were  not. 

It  is  unnecessary  to  refer  to  the  third  mortgage  for  $1,000, 
for  it  was  given  after  the  agreement,  registered  after  it,  and 
was,  therefore,  subject  to  it,  and  no  encumbrance  on  the.title. 

As  some  complications  may  arise  after  the  payment  of 
the  money  into  court  or  otherwise,  there  will  be  general  leave 
to  apply. 
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SASKATCHEWAH. 
l^MONT,  J.  March  5th,  1915. 

TRIAL. 

SCHARF  V.  DILLABOUGH. 

Sale  of  Ooods — '*  Actual  and  Continued  Change  of  Posses- 
sion "—BUk  of  Sale  Act. 

Where  there  is  a  sale  of  goods  which  at  the  time  of  tbe  sale 
are  not  in  the  possession  of  the  vendor,  bat  in  the  possession  of  t 
third  party,  and  that  third  party  is  made  avrare  of  the  sale  and 
consents  to  the  goods  remaining  in  his  possession  as  the  goods  of 
the  vendee,  that  is  sufficient  actual  change  of  possession  to  support 
the  sale. 

Trial  of  an  interpleader  issue. 

W.  Mills,  K.C.,  for  the  claimant. 
W.  H.  B.  Spotton,  for  the  defendant. 

Lamont,  J.: — Although  there  was  some   confusion  in 
the  claimant's  evidence  I  see  no  valid  reason  for  holding  that 
the  transaction  as  related  by  him  was  not  bona  fide.     The 
facts  of  this  issue,  as  I  find  them,  are  as  follows:    In  May, 
1913,  one  Allan  Scharf,  a  brother  of  the  claimant,  became 
indetited  to  Dillabough,  for  which  indebtedness  he  gave  a 
promissory  note.     Allan   Scharf  was  also  indebted  to  the 
claimant  Fred   Scharf.     In  July  or  August,   1913,   Allen 
Scharf  offered  to  sell  the  hearse  in  question  and  an  ambulance 
to  the  claimant  for  $200,  the  amount  to  be  credited  on  his 
account.    On  September  15th  the  claimant  agreed  to  buy  at 
that  price,  and  he  gave  his  brother  credit  in  his  books  on  that 
date.    The  hearse  was  then  in  a  garage  owned  by  one  Ken- 
nedy, in  Moose  Jaw.     After  completing  the  deal  with  his 
brother,  which  took  place,  the  claimant  says,  at  Kennedy's 
garage,  the  claimant  asked  Kennedy  if  he  could  leave  the 
hearse  in  his  garage,  as  it  was  too  high  to  go  into  his  own 
barn    .     .     .    Kennedy  said  he  could  leave  it  there  until 
such  time  as  he,  Kennedy,  would  require  the  room  it  occupied. 
It  was  left  at  Kennedy's  garage  until  November  11th,  at 
which  time  there  was  snow  on  the  ground,  when  the  claim- 
ant took  the  wheels  off  in  order  to  put  it  on  runners  or  skids, 
and  took  it  to  his  own  bam.    He  kept  it  there  all  winter,  and 
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in  tbe  following  spring  took  it  out  and  took  it  to  a  painter  to 
get  it  painted;  in  June^  1914^  he  paid  the  painter  $35  for 
painting  it^  and  took  it  away.  At  that  time  his  brother 
Allan  Scharf  had  a  garage^  to  which  the  claimant  took  the 
hearse.  In  December,  1913,  the  plaintiff  Dillabough  ob- 
tained judgment  and  issued  execution  against  Allan  Scharf. 
On  July  29th,  1914,  the  sheriff  issued  his  warrant  to  seize 
the  goods  of  Allan  Scharf  to  satisfy  the  execution.  The 
seizure  was  made  in  October,  at  which  the  hearse  in  question 
was  seized.  The  claimant  claimed  the  hearse  and  the  sheriff 
obtained  an  interpleader  order.  For  the  execution  creditor 
it  is  contended  that  the  claim  is  void  under  the  ^' Bills  of 
Sale  Act,**  because  that  Act  requires  that  where  no  bill  of 
sale  is  registered  there  must  be  an  immediate  delivery  fol- 
lowed by  actual  and  continued  change  of  possession.  The 
question  here  is:  Was  there  an  actual  change  of  possession 
sufficient  to  support  the  sale?  To  start  with,  I  think  we 
may  take  as  settled  law  the  statement  set  out  in  the  last  edi- 
tion of  Barron  &  O^Brien  (1914  ed.),  where  the  author  says 
at  page  393 : 

'  *'  Eegistration  of  a  bill  of  goods  is  not  necessary  when  the 
goods  are  in  the  hands  of  a  warehouseman,  who  becomes  the 
agent  of  the  transferee  and  agrees  to  hold  the  goods  for 
him.^' 

For  that  statement  the  learned  author  cites  Jones  y. 
Henderson,  3  Man.  L.  R.  433,  and  Re  Cunningham,  28  Ch. 
D.  682.  In  McNichol  v.  Bracks,  6  Terr.  L.  R.  184,  a  vendor 
sold  certain  cattle  which  he  had  in  a  pasture  field  which  he 
had  rented.  On  the  same  day  he  transferred  to  one  Klump 
the  lease  of  the  pasture  field ;  the  following  day  the  vendee  of 
the  cattle  applied  to  Klump  for  permission  to  leave  the 
cattle  in  the  pasture,  where  they  were  looked  after  by  the 
vendee  and  his  servants.  The  vendor  subsequently  sold  the 
same  cattle  to  one  Bracks.  It  was  held  by  Mr.  Justice  Wet- 
more  that  there  had  been  a  sufficient  actual  and  continued 
cliange  of  possession  to  support  the  sale. 

As  to  whether  or  not  the  consent  of  a  person  who  is  in 
possession  of  the  goods  at  the  time  of  the  sale,  to  hold  them 
for  the  vendee,  is  a  sufficient  change  of  possession  to  sup- 
port the  sale,  I  refer  again  to  the  same  edition  of  Barron  & 
O^Brien  on  Bills  of  Sale,  at  p.  387,  where  the  author  says : — 

"And  it  is  submitted  that  where  goods  are  in  an  unoc- 
cupied shop  or  warehouse,  under  lock  and  key,  the  mere  de- 
livery of  the  key^  which  formerly  was  held  to  constitute  a 
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sufficient  compliance  with  the  Act^  would  no  longer  sufSce, 
though,  if  notice  to  the  landlord  or  his  agent  in  chaige  of  the 
building  were  also  given,  such  might  be  considered  as  an 
open  and  sufficiently  public  change  of  possession." 

As  authority  for  that  they  cite*  the  case  of  Gough  v.  Ever- 
ard,  11  W.  R.  702.  In  that  case  the  vendor  sold  a  quantity 
of  timber  lying  partly  on  a  public  wharf^  and  partly  on  a 
private  wharf  owned  by  the  vendor  himself.  He  gave  the  key 
of  the  private  wharf  to  the  vendee^  and  notice  of  the  sale  was 
given  to  the  wharfinger  of  the  public  wharf.  The  sheriff 
seized  the  timber  under  an  execution  against  the  vendor.  In 
an  interpleader  issue  it  was  held  that  the  vendee  was  entitled, 
and  the  ground  upon  which  the  learned  judges  who  took  part 
in  the  trial  seem  to  have  based  their  judgment,  so  far  as  the 
timber  lying  at  the  public  wharf  was  concerned,  and  there- 
fore in  the  hands  of  a  third  party,  was  that  a  notice  thereof 
had  been  given  to  him.    Pollock,  C.B.,  says: — 

^' There  was  possession  on  the  part  of  the  plaintiff;  no 
creditor  could  be  misled.  The  goods  had  been  delivered  to 
the  plaintiff;  the  furniture  was  in  his  possession.  The 
timber  at  the  private  wharf  was  under  his  control,  and  the 
wharfinger  had  had  notice  that  the  vendor  had  sold  the 
timber  on  the  public  wharf.'' 

Martin,  B.,  says : — 

"  The  timber  was  lying  partly  at  a  public  wharf,  and  the 
wharfinger  had  notice  of  the  sale  to  the  plaintiff,  and  partly 
at  the  private  wharf  of  the  vendor,  the  key  of  which  had 
been  delivered  to  the  plaintiff.  The  vendor  had  no  apparent 
possession  whatever;  the  plaintiff  was  as  much  in  posses- 
sion as  he  could  be.'' 

From  these  authorities  I  gather  that  the  law  is,  that 
where  there  is  a  sale  of  goods  which  at  the  time  of  the  sale 
are  not  in  the  possession  of  the  vendor,  but  in  the  possession 
of  a  third  party,  and  that  party  is  made  aware  of  the  sale  and 
consents  to  the  goods  remaining  in  his  possession  as  the  gooda 
of  the  vendee,  that  that  is  sufficient  acual  change  of  posses- 
sion to  support  the  sale.  That  being  so,  I  hold  that  the 
position  of  Kennedy  here,  and  the  agreement  of  Kennedy 
to  allow  the  goods  to  remain  there  as  the  goods  of  tiie  claim- 
ant was  a  sufficient  actual  and  continued  change  of  posses- 
sion to  support  the  sale.  The  claimant's  claim,  therefore,  will 
be  allowed. 
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Maboh  20th^  1915. 
supbemb  coubt  en  bang. 

COEISTINB  &  CO.  V.  HADDAD. 

Evidence  —  Commission  —  Principles  Governing  Granting 

of— Rule  S65. 

Where  a  party  depends  apon  the  evidence  of  certain  witnesses 
residing  abroad  to  make  out  his  case  and  said  witnesses  refuse  to 
attend  the  trial,  the  said  party  being  powerless  to  compel  their 
attendance,  their  evidence  may  be  taken  on  commission  under  Rule 
365. 

Where  material  witnesses  are  resident  abroad  the  fact  that 
such  witnesses  are  in  the  employment  or  under  the  control  of  the 
party  who  desires  to  obtain  "Uieir  evidence  does  not  disentitle  such 
party  to  an  order  for  a  commission. 

Cock  Y.  AUcock,  21  Q.  B.  D.  1,  followed. 

■ 

An  appeal  from  an  order  dismissing  the  application  of 
the  plaintiff  to  examine  witnesses  at  Montreal. 

The  appeal  was  heard  by  Xewlands,  C.J.,  Elwood  and 
McKay,  JJ. 

F.  L.  Bastedo,  for  plaintiffs,  appellants. 
B.  T.  Graham,  for  defendant,  respondent. 

The  judgment  of  the  court  was  delivered  by 

McKay,  J.: — The  plaintiff  is  an  incorporated  company, 
carrying  on  business  in  the  City  of  Montreal  in  the  Province 
of  Quebec,  and  the  defendant  resides  in  the  Judicial  District 
of  Swift  Current  in  this  Province. 

The  plaintiff  sues  for  $350,  being  the  amount  of  an  ac- 
count claimed  to  be  due  and  owing  by  the  defendant  to  the 
plaintiff  for  goods  sold  and  delivered  by  the  plaintiff  to  the 
defendant,  namely,  one  Persian  lamb  jacket  $350. 

The  plaintiff  also  claims  interest  on  this  amount  at  the 
rate  of  eight  per  cent,  per  annum  agreed  to  be  paid  by  the 
defendant. 

The  defendant  denies  the  plaintiff's  claim;  and  in  the 
alternative  sets  up  that  the  plaintiff  warranted  and  guaranteed 
the  jacket  to  be  first  class,  etc.,  but  that  the  jacket  delivered 
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did  not  fulfil  the  terms  of  the  guarantee^  etc.^  and  in  the 
further  alternative  pleads  see.  16  (1),  of  ch.  147,  B.  S.  S. 
(Sales  of  Goods  Act),  and  that  the  jacket  is  not  reasonably 
fit  for  the  purposes  required,  etc. ;  and  that  after  notice  of  its 
defects,  setting  them  ouf,  he  returned  the  jacket  to  the  plain- 
ti£E,  and  that  it  is  still  in  the  possession  of  the  plaintiff;  and 
also  pleads  nonfulfilment  of  sec.  10  of  ch.  73,  R.  S.  S.  (For- 
eign Companies  Act). 

In  reply  the  plaintiff  joins  issue  and  claims  that  the 
jacket  has  been  returned  to  defendant  after  having  been 
repaired,  and  sets  out  fact*^  to  shew  that  the  Foreign  Com- 
panies Act  does  not  apply  lierein. 

T  give  the  above  summary  of  the  claim  and  defence  to 
shew  that  there  is  nothing  of  a  complicated  nature  in  this 
action,  in  fact  it  is  an  ordinary  action  on  an  account. 

The  plaintiff  has  no  absolute  right  to  give  the  evidence  of 
its  witnesses  otherwise  than  in  open  Court  before  the  trial 
Judge,  but  Rule  365,  under  which  the  application  is  made, 
reads : 

"  The  Court  or  Judge  may,  in  any  cause  or  matter  where 
it  shall  appear  necessary  for  the  purposes  of  justice,  make 
any  order  for  the  examination  upon  oath  before  the  Court 
or  Judge,  or  any  officer  of  the  Court,  or  any  other  person 
and  at  any  place  of  any  witness  or  person,  and  may  empower 
any  party  to  any  such  cause  or  matter  to  give  such  deposition 
in  evidence  therein  on  such  terms,  if  any,  as  the  Court  or  a 
Judge  may  direct." 

This  is  a  copy  of  the  English  Rule,  and  the  practice  under 
the  English  Rule  is  stated  (with  authorities  cited)  in  the 
Annual  Practice,  1915,  page  656,  as  follows: 

"A  commission  to  examine  witnesses  abroad  will  not  be 
granted  unless  the  Court  is  satisfied : 

"  (1)  That  the  application  is  made  bona  fide. 

"  (2)  That  the  issue  in  respect  of  which  the  evidence  is 
required  is  one  which  the  Court  ought  to  try. 

"  (3)  That  the  witnesses  to  be  examined  can  give  evi- 
dence material  to  the  issue. 

"  (4)  That  there  is  some  good  reason  why  they  cannot  be 
examined  here.  The  reasonableness  of  the  cause  depends  on 
all  the  circumstances  of  the  case.  It  must  be  seen  that  the 
party  applying  is  not  oppressed,  and  that  the  other  party  is 
not  prevented  from  presenting  his  case  fairly  at  the  trial.  .  . 
"  (6)  That  the  examination  abroad  will  be  effectual.'' 
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It  seems  to  me  that  all  the  above  propositions  are  fully 
satisfied  by  the  affidavit  filed  in  support  of  the  application^ 
made  by  the  director  of  the  pIainti£E  company. 

Apart  from  the  fact  that  he  expressly  swears  the  applica- 
tion is  made  bona  fide  I  am  satisfied  it  is  so  made^  and  he 
shews  that  the  issues  are  such  as  the  court  ought  to  try  and 
that  the  witnesses  can  give  material  evidence^  and  that  the 
examination  will  be  effectual. 

The  affidavit  also  satisfies  me  that  the  plaintiff  cannot 
compel  the  attendance  of  these  witnesses  at  the  trial.  The 
director  swears  he  has  "  asked  them  if  they  would  be  willing 
to  go  to  Swift  Current  to  attend  the  trial  of  this  case,  and 
they  both  state  that  they  are  unable  to  go  owing  to  family 
as  well  as  business  reasons^  and  they  are  not  willing  to  go  to 
Swift  Current  to  give  evidence  in  this  action.*' 

Now  it  seems  to  me  this  is  the  best  of  reasons  that  they 
cannot  be  examined  at  the  trials  namely^  that  they  cannot  be 
compelled  to  attend.  Although  they  are  both  in  the  employ 
of  the  plaintiff  company  it  is  not  shewn  that  the  plaintiff 
could  compel  their  attendance  and  I  see  no  way  by  which  the 
plaintiff  could  do  so ;  and  the  fact  that  they  are  in  the  employ 
of  the  plaintiff  is  not  a  conclusive  reason  for  refusing  the 
application. 

"Where  material  witnesses  are  resident  abroad  the  fact 
that  such  witnesses  are  in  the  employment  or  under  the 
control  of  the  party  who  desires  to  obtain  their  evidence,  does 
not  disentitle  such  party  to  an  order  for  a  commission.'^ 
Cock  V,  Allcock,  21  Q.  B.  D.  1.  Also  see  Lord  Esher,  M.B., 
at  180. 

The  plaintiff  depends  upon  the  evidence  of  these  two 
witnesses  to  make  out  his  case,  and  they  refuse  to  attend  trial, 
it  cannot  compel  them  to  attend  and  it  asks  that  their  evi- 
dence be  taken  under  Rule  365. 

On  the  other  hand  the  defendant  urges  that,  as  there  is 
likely  to  be  a  conflict  of  evidence,  the  trial  Judge  should  be 
in  a  position  to  study  the  witnesses  on  both  sides,  their 
demeanour,  etc.,  and  that  as  he  intends  to  attack  the  veracity 
of  the  witness  Kosh  it  will  be  impossible  for  him  to  suffi- 
ciently instruct  foreign  counsel  without  going  to  Montreal. 

It  must  be  at  once  conceded  that  those  are  very  strong 
objections,  but  I  do  not  think  they  are  sufficient  for  refusing 
the  order  in  this  particular  case.  As  to  the  latter  objection, 
I  think  that  as  the  issues  raised  are  not  of  a  special  or  diffi- 
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cult  nature^  counsel  in  Montreal  can  be  sufficiently  instructed 
to  carry  out  an  effective  cross-examination.  As  to  the  former, 
all  commission  evidence  is  subject  to  the  same  objection.  I 
thoroughly  realize  the  importance  of  having  all  evidence  if 
possible  taken  before  the  trial  Judge  and  that  this  practice 
should  not  be  lightly  departed  from.  But  occasions  will 
arise  when  we  must  for  the  purposes  of  justice  depart  from 
this  well  established  practice,  however  reluctantly  we  may 
do  so. 

One  of  the  leading  cases  in  the  matter  of  issuing  commis- 
sions to  take  evidence  abroad  is  Cock  v.  Allcock  already  refer- 
red to,  wherein,  at  page  181,  Lord  Esher,  M.fii,  stated: 

"It  is  clear  that,  according  to  the  established  practice, 
it  is  a  matter  of  judicial  discretion^  and  the  commission  ought 
only  to  be  granted  on  reasonable  grounds  being  shewn  for  its 
issue.  The  matter  being  one  of  discretion,  it  is  impossible 
to  lay  down  any  general  rule  as  to  when  a  commission  will 
be  granted.  It  must  depend  upon  the  circumstances  of  the 
particular  case.  The  Court  must  take  care  on  the  one  hand 
that  it  is  not  granted  when  it  would  be  oppressive  or  unfair 
to  the  opposite  party,  and  on  the  other  hand  that  a  party 
has  reasonable  facilities  for  making  out  his  case,  when  from 
the  circumstances  there  is  a  difficulty  in  the  way  of  witnesses 
attending  at  the  trial.  All  the  circumstances  of  each  particu- 
lar case  must  be  taken  into  consideration.^' 

Under  the  circumstances  of  this  particular  case,  I  am  of 
the  opinion  that  the  refusal  of  the  application  would  be 
depriving  the  plaintiflE  of  not  only  "  reasonable  facilities  for 
making  out  its  case,"  but  the  only  meanis  it  has  of  making 
out  its  case  and  thereby  doing  it  a  positive  injustice. 

I  have  carefully  examined  the  authorities  referred  to  by 
the  learned  District  Court  Judge,  and  it  seems  to  me  all  these 
cases  can  be  distinguished  from  the  case  at  bar.  In  three  of 
these  cases  there  was  an  element  of  fraud. 

Murray  v.  Plummer  and  Lockhart^  4  W.  W.  B.  717.  This 
was  an  application  to  examine  the  defendant  Plummer,  and 
at  page  719  Johnstone,  J.,  states :"  -.  .  .  that  the  defend- 
ant Lockhart,  Plummer^s  solicitor,  knowing  the  circum- 
stances, took  from  Plummer  a  transfer  of  the  property  in 
question  in  fraud  of  the  plaintiflE.  This  is  virtually  the  plain- 
tiff's case.  ...  I  think  it  most  important  that  Plummer, 
a  party  to  the  fraud,  if  any,  perpetrated,  should  be  present  at 
the  trial     .     .     /' 
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•  Fidelity  Trust  Co.  v.  Schneider,  25  W.  L.  R.  611 ;  TTnion 
Investment  Co.  v.  Perras,  12  W.  L.  R.  76.  In  theise  two 
eases  the  plaintiffs  were  suing  on  note  which  had  been 
obtained  by  fraud  by  the  payees  McLaughlin  Bros,  and 
indorsed  by  them  to  the  plaintiffs.  The  question  was 
whether  the  plaintifb  were  holders  in  due  course^  and  there 
was  apparently  strong  suspicion  that  they  had  notice  of  the 
fraud  or  the  McLaughlin  Bros,  were  still  interested  in  the 
notes. 

Canadian  Railway  Accident  Insurance  Co.  v.  Kelly, 
8  W.  L.  R.  738.  This  was  an  application  to  examine  o£Scer8 
of  the  plaintiff  company  and  others  at  Ottawa,  which  would 
require  constant  reference  to  the  plaintiff's  books  at  Ottawa, 
and  furthermore  there  is  nothing  in  ther  report  that  would 
shew  that  it  was  contended  these  witnesses  would  not  attend 
at  the  trialy  but  rather  that,  from  a  business  point  of  view, 
it  would  be  impossible  for  the  officers  to  attend  the  trial,  and 
that  the  books  were  constantly  required  at  Ottawa.  The 
afSdavits  in  support,  or  at  any  rate  material  portions  thereof, 
were  on  information  and  belief.  In  refusing  the  application 
Howell,  C. J.A.,  at  page  743,  says : 

''I  quite  agree  that  a  case  might  be  made  out  where  a 
plaintiff  could  be  examined  on  commission,  but  I  think  the 
proof  should  be  of  the  clearest  kind  and  should  depend  upon 
evidence  not  of  information  and  belief,  but  of  the  best  nature 
that  could  be  got    .     .  .  .'* 

Toronto  Manufacturing  Co.  v.  Ideal  Home  Furnishing, 
17  W.  L.  R.  621.  This  was  an  application  to  examine  the 
general  manager  of  the  plaintiff  company  at  Toronto  on  the 
ground  that  it  would  entail  great  loss  and  expense  for  him  to 
attend  trial  at  Winnipeg  as  his  duties  as  general  manager  of 
the  plaintiff  company  required  his  continued  presence  in 
Toronto.  Robson,  J.,  apparently  held  in  this  case  that  the 
usual  tests  of  demeanour  and  cross-examination  in  presence 
of  the  trial  Judge  outweighed  the  above  grounds  advanced, 
and  refused  the  application. 

It  was  suggested  that  we  ought  not  to  disturb  the  discre- 
tion exercised  by  the  learned  District  Court  Judge  in  refusing 
the  order,  in  answer  to  this  I  quote  Cotton,  L.J.,  in  a  similar 
application.     Borden  v.  Greenwood,  L.  R.  20  Ch.  D.  765. 

"No  doubt  it  is  a  serious  matter  to  differ  from  thi«e 
learned  Judges.  But  the  Court  of  Appeal  has  constantly 
to  deal  with  matters  in  which,  if  they  were  to  rely  upon 
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their  respect  for  the  judgments  of  others^  they  would  often 
have  to  affirm  orders  which  they  do  discharge  or  reverse. 
It  is  the  necessary  duty  of  the  Court  of  Appeal  to  decide  and 
act  for  itself.  .  .  .  We  have  before  us  the  same  material 
as  the  Court  below  had^  and  it  is  our  duty  to  decide  whether 
the  judgment  of  the  Court  below  was  or  was  not  erroneous.^ 

On  the  whole  I  am  of  the  opinion  iiiat  this  appeal  should 
be  allowed,  and  the  order  of  the  learned  District  Court  Judge 
reversed.    Costs  to  be  costs  in  the  cause  throughout. 

In  arriving  at  the  above  conclusion  I  have  referred  to  the 
following  authorities :  Armour  v.  Walker,  L.  R.  25  Ch-  D.  673 ; 
Cock  V.  Allcock,  21  Q.  B.  D.  1  and  178;  Robins  v.  Empire 
Printing  Co.,  14  Pr.  R.  488 ;  Ferguson  v.  Millican,  11  Out 
L.  R.  35 ;  Burke  v.  North- West  Col  Co.,  7  Terr.  L.  R,  219. 

Appeal  allowed. 


SASKATCHEWAH. 

March  20th^  1915. 
supreme  court  en  banc. 

HEINRICKS  V.  WIENS. 

Action,  Came  of — Persons  Persuaded  to  Abstain  from  DeaU 
ing  with  Plaintiff  —  Injury  to  Trade — No  Violation  of 
Legal  Right  or  Commission  of  Unlawful  Act — Use  of  Law- 
fid  Means, 

It  Ss  not  an  actionable  wrong  merely  to  induce  or  penuade  a 
person  to  do  something  which  he  may  lawfully  do  or  to  refrain 
from  doing  something  which  he  may  lawfully  refrain  from  doing 
even  if  the  result  is  injury  to  another  in  his  trade. 

AUen  V.  Flood,  [1898]  A.  C.  1,  foUowed. 

lA  statement  of  daim  which  does  not  aUege  the  Tiolation  of  a 
legal  right  by  defendant  or  his  use  of  unlawful  means,  but  simply 
alleges  that  in  consequence  of  the  defendant's  persuasion  over  third 
persons  that  the  latter  have  abstained  (from  trading  with  the  plain- 
tiff, does  not  disclose  any  cause  of  action. 

An  appeal  from  the  judgment  of  Brown,  J.,  by  which 
he  found  that  the  statement  of  claim  did  not  discloee  any 
cauBe  of  action. 

The  appeal  was  heard  by  Haultain,  C.J.,  Newla^s, 
Lamont  and  McKay,  JJ. 

B.  H.  Squires,  for  plaintiff,  appellant. 

J.  F.  Frame,  K.C.,  for  defendant,  respondeijt. 
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The  judgment  of  the  court  was  delivered  by 

Haultain,  C.J. : — The  statement  of  claim  is  as  follows : 

"  1.  The  plaintiff  is  and  has  been  for  several  years  a 
merchant  at  the  village  of  Osier  in  the  province  of  Sas- 
katchewan, dealing  particularly  in  the  sale  of  oils  and  gaso- 
line to  the  inhabitants  of  the  village  of  Osier  aforesaid,  and 
nearby  villages  and  surrounding  country. 

"  2.  Practically  all  the  inhabitants  of  the  said  village  of 
Osier,  the  nearby  villages  and  surrounding  country  are  of 
the  Mennonite  faith,  and  are  members  or  adherents  of  the 
Neuanlage  Mennonite  Church,  of  which  the  defendant  is 
the  Bishop. 

"3.  On  or  about  the  7th  of  December,  .1913,  and  on 
divers  and  various  occasions  since  the  defendant  by  instruc- 
tions and  teachings  in  his  capacity  as  Bishop,  as  aforesaid, 
unlawfully  ordered  and  forbade  the  members  and  adherents 
of  the  said  Neuanlage  Mennonite  Church,  practically  all  of 
whom  were  customers  of  the  plaintiff,  to  have  any  dealings 
whatsoever  with  the  plaintiff. 

"4:.  By  reason  of  the  defendant's  position  and  influence 
as  such  Bishop,  over  the  customers  of  the  plaintiff,  the  de-i 
fendant^s  teachings  and  instructions  aforesaid  were  obeyed 
and  by  reason  thereof  the  customers  of  the  plaintiff  did  cease 
to  have  dealings  with  the  plaintiff  in  his  business  as  mer- 
chant as  aforesaid,  whereby  the  plaintiff  has  been  deprived 
of  his  trade  in  the  community  and  of  the  profits  of  his  trade 
which  he  had  previously  enjoyed  in  the  community,  and  has 
been  utterly  ruined  in  his  business  aforesaid. 

"  5.  The  plaintiff  previous  to  December  7th,  1913,  had 
350  customers  dealing  with  him  in  his  business  aforesaid, 
but  by  reason  of  the  defendant's  instructions  and  teachings 
aforesaid,  the  plaintiff^s  customers  now  number  only  20. 

'*  6.  On  or  about  the  7th  day  of  December,  1913,  the 
plaintiff  had  in  his  possession  and  owned  by  him  stock-in- 
trade  and  fixtures  to  the  value  of  $3,000,  which  the  plaintiff 
is  unable  to  sell  and  which  had  become  a  total  loss  to  him." 

The  pleading  in  effect  alleges  that  in  consequence  of  the 
action  of  the  defendant  certain  persons  have  abstained  from 
trading  with  him.  There  is  no  averment  of  "malice"  in 
the  sense  of  a  "wrongful  act  done  intentionally  without 
just  cause  or  excuse."  The  word  "unlawfully"  is  used  in 
paragraph  3,  but  its  use  in  that  connection  only  begs  the 
question.     It  is  not  set  up  that  the  defendant  induced  the 
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breach  of  any  contract  which  might  have  brought  the  case 
within  the  deeisionfi  in  Lun^iley  v.  Oye,  2  E.  &  B.  216,  Bowen 
V.  Hall,  6  Q.  B.  D.  333,  and  Temperton  t.  Buasell^  [1893]  1 
Q.  B.  715.  There  is  no  allegation  of  threats^  intimidationy 
molestation  or  conspiracy  to  which  to  apply  the  cases  of 
Tarleton  v.  McGawley,  1  Peake,  N.  P.  C.  270,  and  Garret  ▼. 
Taylor,  Cro.  Jac.  567.  The  case  of  Oiblan  v.  Labourers' 
Union,  [1903]  2  K.  B.  600,  was  much  relied  on  by  counsel 
for  the  appellant,  but  in  that  case  there  was  what  was  held 
to  be  an  unlawful  combination  to  compel  employers  not  to 
employ  the  plaintiff.  The  case  of  Quinn  y.  Leatham,  [1901] 
A.  C.  495,  was  also  cited,  but  that  case  does  not  apply  in  the 
present  instance,  as  it  was  held  there  that  a  combination  o£ 
two  or  more  without  justification  or  excuse  to  injure  a  man 
in  his  trade  by  inducing  his  customers  or  servants  to  break 
their  contracts  with  him  or  not  to  deal  with  him  or  con- 
tinue in  his  employment  is,  if  it  results  in  damage  to  him, 
actionable. 

This  case,  in  my  opinion,  comes  clearly  within  the  prin- 
ciple of  the  decision  in  Allen  v.  Flood,  [1898]  A.  C.  1.  That 
case  may  fairly  be  said  to  decide  that  it  is  not  actionable 
merely  to  induce  or  persuade  another  not  to  enter  into  a  con- 
tract with  a  third  person,  even  if  it  is  done  maliciously  and 
although  the  third  person  suffers  damage. 

It  is  not  an  actionable  wrong  to  persuade  a  person  to  do 
something  which  he  may  lawfully  do  or  to  refrain  from 
doing  something  which  he  may  lawfully  refrain  from  doing 
even  if  the  result  is  injury  to  another  in  his  trade. 

"Persons  may  be  peacefully  persuaded  provided  the 
method  employed  is  not  a  nuisance  to  other  people."  Per 
liindley,  M.B.,  in  J.  Lyon  &  Sons  v.  Wilkins,  [1899]  1  C*. 
255,  at  p.  268. 

It  may  be  added  that  persons  may  be  persuaded,  where  no 
breach  of  contract  is  caused,  unless  there  is  added  to  the 
persuasion  intimidation,  threats,  molestation  or  other  ill^al 
means. 

In  this  case  there  is  no  violation  of  a  legal  right  alleged, 
no  unlawful  act  on  the  part  of  the  defendant  charged,  and 
no  suggestion  of  his  use  of  unlawful  means.  The  statement 
of  claim,  therefore,  does  not  disclose  any  cause  of  action,  and 
this  appeal  should  therefore  be  dismissed  with  costs. 

During  the  argument  in  appeal,  application  was  made  to 
amend  the  statement  of  claim  by  adding  the  following 
paragraph : — 
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3a.  The  defendant  had  by  virtue  of  his  position  as  such 
Bishop  authority  to  compel  such  members  and  adherents  not 
to  have  any  dealings  with  the  plaintiff. 

This  amendment^  it  seems  to  me^  if  allowed^  would  ef- 
fectually put  the  plaintiff  out  of  court,  if  he  had  not  been 
out  before.  If  the  defendant  had  "authoriiy^* — and  that 
must  mean,  legal  authority — there  is  nothing  more  to  be 
said. 

Appeal  dismissed. 


SASKATCHEWAN. 

March  20th,  1915. 
sufbemb  court  en  banc. 

CANADIAN  BANK  OF  COMMERCE  v.  WALDNEB  AND 

MURPHY. 

Promissory  Note — Holder  for  Value  Wifthout  Notice — Oen- 
erai  Letter  of  Hypothecation — Notes  Endorsed  to  Holder 
as  Coilaterdl  Security  —  Indebtedness  of  Endorser  to 
Holder  Matured  and  Increased  Before  Notes  Due  —  Lien 
— Consideration. 

A  waa  the  maker  of  promissory  notes  in  favoar  of  B  who 
endorsed  the  notes  to  C  as  coUateral  security  for  his  indebtedness : — 

Held,  that  the  fact  that  at  the  time  of  the  said  endoraation  G 
held  a  general  letter  of  hypothecation  covering  all  B's  bills,  notes, 
etc.,  entitled  B  to  a  lien  upon  the  notes;  that  C  was  the  holder  in  doe 
coarse  since  the  indebtedness  oif  B  to  G  matured  and  was  increased 
before  the  notes  became  due,  G  having  no  notice  of  any  defect; 
that  there  was  consideration  for  the  retention  by  C  of  the  notes. 

An  appeal  by  defendant  in  an  action  brought  by  plain- 
tiff as  holder  of  two  promissory  notes  in  favour  of  W.  C. 
Kidd  &  Co.,  which  were  endorsed  by  the  said  Kidd  &  Co.  to 
plaintiff.  • 

The  appeal  was  heard  by  Haui,tain,  C.J.,  Lamont, 
Brown,  Elwood  and  McKay,  JJ. 

P.  H.  Gordon,  for  defendant,  appellant. 

• 

P.  W.  Turnbull,  for  plaintiff,  respondent. 

The  judgment  of  the  Court  was  delivered  by 
El, WOOD,  J.: — This  is  an  action  brought  by  the  plaintiff 
as  holder  of  two  promissory  notes  made  by  the  defendant  in 
favour  of  W.  C.  Kidd  &  Co.,  and  which  were  endorsed  by 
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the  said  Kidd  &  Co.  to  the  plaintiff.  The  statement  of  de- 
fence,  inter  alia,  alleges  that  the  notes  were  not  assigned  to 
the  plaintiff  in  due  course;  that  the  notes  were  given  for  the 
purchase-price  of  a  stallion  sold  by  the  said  Kidd  &  Co.  to 
the  defendant  subject  to  certain  warranties  and  guarantees, 
and  there  was  no  consideration  for  the  note.  The  whole 
argument  turned  upon  the  question  of  whether  or  not  tiie 
plaintiff  was  a  holder  for  value.  Briefly,  the  circumstances 
under  which  the  plaintiff  received  the  note  in  question  from 
Kidd  &  Co.  were  as  follows:  At  the  time  of  the  receipt  of 
the  note,  Kidd  &  Co.  were  indebted  to  the  plaintiff  under  a 
promissory  note  not  then  due.  Kidd  &  Co.  deposited  the 
notes  in  question  with  the  plaintiff  as  collateral  to  their 
promissory  note  to  the  plaintiff  some  time  after  that  note 
was  given.  At  the  time  of  this  deposit,  and  as  far  as  the 
evidence  goes^  up  to  the  time  of  the  action^  the  plaintiff  had 
in  its  possession  from  Kidd  &  Co.  a  general  letter  of  hypothe- 
cation which,  inter  alia,  contained  the  following: — 

''AH  bills,  notes,  agreements  for  payment  of  money, 
promises  to  pay  money,  debts,  accounts,  claims,  choses  in 
action,  and  other  securities  (hereinafter  called  securities) 
heretofore  or  hereafter  lodged  in  connection  with  the  account 
of  the  undersigned  with  the  bank  or  assigned  to  the  bank, 
have  been  and  shall  be  so  lodged,  assigned  and  held  by  the 
bank  upon  the  terms  and  for  the  purposes  following,  viz. : — 

"  The  said  securities,  and  any  renewals  thereof  and  sub- 
stitutions therefor  and  proceeds  thereof  are  to  be  held  by 
the  bank  as  a  general  and  continuing  collateral  security  for 
payment  of  the  present  and  future  indebtedness  and  liability 
of  the  undersigned,  and  any  ultimate  unpaid  balance  thereof, 
and  the  same  may  be  realized  by  the  bank  in  such  manner 
as  may  seem  to  it  advisable,  and  without  notice  to  the  under- 
signed in  the  event  of  any  default  of  such  payment.  The 
said  proceeds  may  be  held  nn  lieu  of  what  is  realized,  and 
may  as  and  when  the  bank  thinks  fit  be  appropriated  on  ac- 
count of  such  parts  of  said  indebtedness  and  liability  as  to 
the  bank  seems  best.'* 

Prior  to  either  of  the  notes  sued  on  hereon  becoming 
due,  the  indebtedness  of  Kidd  &  Co,  to  the  plaintiff  had 
matured  and  had  been  increased  by  a  sum  largely  in  excess 
of  the  amount  of  the  notes  sued  on  herein.  This  indebted- 
ness kept  increasing  from  time  to  time  up  to  and  until  after 
the  second  of  the  notes  sued  on  herein  matured.  The  evi- 
dence at  the  trial  shewed  that  the  plaintiff  had  no  knowl- 
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edge  of  any  defect  in  the  notes  sued  on  herein.  It  was  con- 
tended on  behalf  of  the  defendant^  on  the  authority  of  Can- 
adian Bank  of  Commerce  v.  Waite,  7  W.  L.  R.  255,  Bank  of 
B.  N.  A.  V.  McComb,  18  W.  L.  R.  94,  and  Merchants'  Bank 
of  Canada  v.  Williams,  6  W.  W.  R.  563,  that  the  plaintiff 
was  not  a  holder  for  value.  In  the  first  two  of  the  above 
cases  it  would  appear  that  at  the  time  of  the  deposit  of  the 
notes  sued  on,  the  only  indebtedness  owing  by  the  person  so 
depositing  the  notes  to  the  bank  was  an  indebtedness  ac- 
cruing due,  but  not  due,  and  that  before  that  indebtedness 
became  due  the  bank  in  each  case  had  notice  of  a  defect 
in  the  notes;  and  it  was  held  that  the  bank  were  not  the 
holders  for  value  without  notice.  The  report  of  Merchants' 
Bank  v.  Williams  is  not  very  full  as  to  the  facts,  but  I  take 
it  that  the  facts  were  exactly  the  same  as  in  the  above  other 
two  cafies.  Without  expressing  any  opinion  as  to  the  correctness 
of  the  decisions  in  those  cajses,  they  seem  to  me  to  be  quite 
distinguishable  from  the  present  in  that  in  the  present  case, 
before  either  of  the  notes  sued  on  ^came  due,  and  without 
any  notice  of  any  defect,  the  indebtedness  of  Kidd  &  Co.  to 
the  plaintiff  matured  and  was  increased.  It  will  be  observed 
that  the  effect  of  the  letter  of  hypothecation  above-mentione*:! 
was  to  give  the  bank  a  lien  upon  the  notes  sued  on  herein, 
and  I  am  of  the  opinion  that  as  soon  as  the  indebtedness  of 
Eidd  &  Co.  to  the  plaintiff  matured,  and  at  any  rate  after 
it  became  increased,  the  plaintiff  became  a  holder  for  value. 
There  was  a  consideration  for  tiie  retention  by  the  plaintiff 
of  the  notes  sued  on.  This  view  seems  to  be  taken  by  Perdue, 
J.A.,  in  Bank  of  B.  N.  A.  v.  McComb  (above),  at  p.  106, 
where  he  says: — 

"There  is  some  evidence  that  when  Bartlett's  note  fell 
due  on  the  13th  Jime,  the  plaintiffs  exercised  forbearance 
by  accepting  a  renewal  on  the  strength  of  the  collateral 
security  in  the  shape  of  the  note  in  question.  This  might 
make  the  plaintiffs  holders  in  course  on  the  last-mentioned 
date  if  they  had  no  notice  at  that  time  of  the  invalidity  of  the 
note.'' 

In  Merchants'  Bank  v.  Thompson,  21  0.  W.  R.  742,  the 
Chief  Justice  of  Ontario  is  reported  as  follows : — 

"As  endorsees  for  collection  of  the  note,  they  were  en- 
titled to  a  lien  on  it  for  debts  that  were  then  presently  pay- 
able and  from  time  to  time  thereafter  becoming  payable.  The 
claim  now  made  is  in  respect  of  an  indebtedness  of  Fox, 
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which  became  payable  from  and  after  the  24th  April,  1908. 
Prior  to  that  date  there  was  a  period  in  which  Fox  was  free 
from  direct  indebtedness^  although  there  were  some  out- 
standing notes  or  drafts  under  discount,  a  time  during 
which,  according  to  the  plaintiff's  manager,  Fox  was  at  liberty 
to  take  the  note  out  of  the  plaintiff's  possession  had  he 
chosen.  But  Fox  did  not  take  it  away,  and  it  remained  with 
the  plaintiffs  until  the  debts  qow  due  and  payable  had  ac-. 
crued;  and  unless  something  had  occurred  between  Fox  and 
Living  prior  to  the  24th  of  November,  whidi  furnished  the 
latter  with  a  defence  to  an  action  on  the  note,  the  plaintifib 
are  entitled  as  holders  to  a  4ien  for  the  amount  of  Fox's  in- 
debtedness to  them/' 

The  case  of  In  re  European  Bank,  L.  B.  8  Ch.  at  p.  41,  is 
authority  for  the  proposition  that  the  bank  would  have  a 
lien,  apart  entirely  from  the  letter  of  hypothecation,  and  the 
case  of  Gray  y.  Seckham,  L.  R.  7  Ch.  683,  seems  to  me 
authority  for  the  proposition  that  the  bank  in  this  case  are 
holders  for  value  of  the  note. 

In  my  opinion,  therefore,  the  appeal  should  be  dismissed 
with  costs. 

Appeal  dismissed. 


SASKATCHEWAir. 

March  20th,  1915. 
supreme  court  en  banc. 

GARDNER  v.  STAPLES. 

Vendor  and  Purchaser — Sale  of  Land— Clear  Title — Pre-ex- 
isting Agreement  Between  Vendor  and  Third  Party  to 
Share  Crops — Fructes  Industriales — Chattels  or  Interests 
in  Land, 

A  entered  into  an  agreement  with  B,  wliereby  it  was  agreed 
that  the  latter  would  farm  A's  land  daring  a  certain  Tanning  seaaoiL 
B  was  to  harvest  and  thresh  the  crop  whidi  was  to  be  dSrided 
equally  between  U.  &  B  who  were  jointly  to  bear  the  cost  of  thredi- 
ing.  B,  in  accordance  with  the  agreement,  entered  into  possession 
and  seeded  the  land  with  wheat,  flax,  and  oats.  Later  on  doring 
the  farming  season  A  sold  the  land  to  G  subject  to  the  said  agiee- 
ment : — 

Held^  that  the  growing  crops  of  wheat,  flax,  and  oats  were  not 
interests  in  land  but  chattels. 

Held,  therefore,  that  C's  certificate  giving  him  a  clear  title  to 
the  land  did  not  confer  any  interest  in  chattels,  not  otherwise  ac- 
quired, that  were  on   the  land   at  the  time  he  received  it. 
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Held,  that  the  agreement  was,  at  any  rate,  a  license  permitting 
B  to  go  on  the  land  for  the  purpose  of  harvesting  and  threshing, 
and  removing  the  crops  to  the  elevator. 

Held,  that  C's  knowledge  of  the  agreement  between  A  &  B  and 
his  consent  to  the  terms  thereof  amounted  to  a  confirmation  of  the 
license  given  to  B  by  A  to  enter  upon  the  land,  do  the  harvesting 
and  remove  the  crops. 

The  appeal  was  heard  by  Newlands,  C.J.,  Brown, 
Elwood  and  McKay,  JJ. 

Bussell  Hastings^  for  plaintiff^  appellant. 
John  Milden^  for  defendant,  respondent. 

The  judgment  of  the  court  was  delivered  by 

McKay,  J.: — This  is  an  action  commenced  by  Antoine 
Phillippe  Benibe,  the  original  plaintijff,  and  continued  by  his 
executor  and  trustee  the  present  plaintiff. 

The  original  plaintiff  claims  to  have  purchased  sec.  8, 
township  39,  range  1,  west  of  the  3rd  meridian,  in  this 
province,  from  the  former  owner,  Andrew  Johnson,  on  the 
17th  day  of  June,  1912,  under  a  transfer  of  the  same  date, 
for  the  sum  of  $21,680,  and  alleges  that  the  defendant  in 
August,  1912,  broke  and  entered  into  said  land,  and  cut, 
took  and  converted  to  his,  defendant's,  use  some  of  plain- 
tiff's wheat  from  off  said  land,  whereby  and  by  other  wrong- 
ful acts  of  trespass  plaintiff  suffered  damage,  and  that  de- 
fendant refuses  to  discontinue  cutting  the  plaintiff's  said 
grain. 

The  plaintiff  claims  damages  and  an  injunction. 

The  defendant  on  the  other  hand  claims  that  he  was  justi- 
fied in  entering  upon  said  land  and  cutting  the  grain  thereon, 
by  virtue  of  a  lease  dated  17th  May,  1912,  made  between  the 
former  owner  Johnson  and  himself,  which  gave  him  the 
right  to  enter  upon  the  said  land  until  December  Ist,  1912, 
that  he  went  into  possession  and  occupation  of  said  land 
under  said  lease  in  May,  1912,  and  so  remained  until  after 
the  commencement  of  this  action  when  served  with  an  in- 
junction while  cutting  said  grain,  that  original  plaintiff 
bought  the  land  subject  to  this  lease,  that  he  is  entitled  to 
half  the  said  grain,  less  half  of  the  threshing  and  twine  bills, 
that  plaintiff  wrongfully  took  all  the  grain  and  he  counter- 
claims for  his  share  of  said  grain  or  damages,  etc. 

The  facts  in  this  case  are  that  Johnson  made  the  agree- 
ment, exhibit  ^,  dated  17th  May,  1912,  with  defendant 
whereby  it  was  agreed  amongst  other  things,  that  defendant 
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would  till  and  farm  during  the  season  of  farming  in  the 
year  1912,  and  ending  December  1st,  1912,  all  the  land 
theretofore  broken  and  under  cultivation  upon  said  section 
8.  Defendant  was  to  harvest  and  thresh  the  crop.  Elach 
party  to  get  ene-half  of  the  crop  raised  and  to  pay  one-half 
the  cost  of  threshing  and  the  twine  for  binding  the  grain. 

The  defendant,  about  17th  May,  1912,  went  into  posses- 
sion and  occupation,  and  seeded  the  land  with  wheat,  flax 
and  oats,  and  continued  in  possession  and  occupation  until 
served  with  the  injunction  in  this  action  while  he  was  cut- 
ting the  wheat. 

On  the  17th  June,  1912,  the  original  plaintiff  purchased 
this  land  from  Johnson  through  one  Dr.  Dorien  with  whom 
Johnson  bad  listed  the  land  for  sale,  subject  to  the  agree- 
ment with  defendant.  Dr.  Dorien  sweare  that  he  told  the 
purchaser,  the  original  plaintiif,  when  the  land  was  sold  to 
him,  that  the  purchaser  would  get  only  one-half  the  crop 
delivered  at  the  elevator,  minus  one-half  twine  and  thresh- 
ing bill,  on  account  of  the  land  being  already  leased,  and 
that  the  original  plaintiff  said  "  he  would  buy  on  those  con- 
ditions, said  it  was  all  right.'' 

This  is  not  denied. 

The  transfer  of  the  land  was  signed  on  the  17th  June, 
1912,  and  registered  on  the  24th  August,  1912.  The  trans- 
fer was  not  produced  at  the  trial  and  no  evidence  given  of 
its  contents. 

The  plaintiff  claims  .all  the  crop  and,  as  a  matter  of  fact, 
took  it  all,  and  rests  his  claim  to  the  same  on  his  certificate 
of  title  to  the  land  dated  24th  August,  1912,  issued  to  the 
original  plaintiff  subject  only  to  an  indorsement  thereon 
of  a  mortgage  from  the  original  plaintiff  to  Johnson,  dated 
17th  June,  1912. 

The  question  is,  under  the  foregoing  facts  is  plaintiff 
entitled  to  all  the  crop  as  against  defendant? 

If  the  agreement  above  referred  to  were  a  lease,  the 
plaintiffs  title  would  be  subject  to  it  by  virtue  of  sec.  66  of 
the  Ijand  Titles  Act,  and  the  defendant's  claim  would  pre- 
vail. 

But  from  the  conclusion  I  have  arrived  at  it  is  not  neces- 
sary to  decide  that  it  is. 

I  am  of  the  opinion  that  these  growing  (jrops  of  wheat, 
flax  and  oats  in  question  in  this  action  were  chattels,  and 
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not  an  interest  in  land^  at  the  time  the  plaintiff  purchased 
and  oontinued  so  to  be. 

"  With  respect  to  fructus  industriales,  i.e.,  corn  and 
other  growth  of  the  earth  which  are  not  produced  spontan- 
eously but  by  labour  and  industry,  a  contract  for  the  sale 
of  them  while  growing,  whether  they  are  in  a  state  of  ma- 
turity or  have  still  to  derive  nutriment  from  the  land  in 
order  to  bring  them  to  that  state,  is  not  a  contract,  for  the 
sale  of  any  interest  in  land,  but  merely  for  the  sale  of  goods." 
1  Halsbury,  p.  293,  649;  Marshall  v.  Green  (1875),  1  C.  P. 
D.  35,  39. 

In  Marsh-all  v.  Green,  which  was  a  verbal  purchase  of 
growing  trees,  it  was  held  it  was  a  purchase  of  chattels,  and 
not  an  interest  in  land.  And  in  Smith  v.  Surman,  9  B.  ^ 
C.  561,  also  a  sale  of  growing  trees,  it  was  held  it  was  not 
an  interest  in  land,  and  at  p.  573  referred  to  by  Lord  Coler- 
idge, C.J.,  in  Marshall  v.  Green,  at  p.  40,  Littleton,  J., 
held,  that  "if  in  this  case  the  contract  had  been  for  the 
sale  of  the  trees,  with  specific  liberty  to  the  vendee  to  enter 
the  land  to  cut  them,  it  would  not  have  given  him  an  interest 
in  land  wi.thin  the  meaning  of  the  statute." 

And  that  the  pkintiff  and  Johnson  his  vendor  so  treated 
them  is  shewn  by  the  special  agreement  made  as  to  the  sale 
of  the  crop,  namely,  that  Johnson  was  selling  only  his  one- 
half  interest  in  the  crop  minus  one-half  cost  of  threshing 
and  twine,  in  fact  Johnson  could  not  sell  any  more  than 
that  in  these  chattels. 

In  support  of  plaintiff's  contention  that  he  got  all  the 
crop,  his  counsel  cited  Wood  v.  Lang,  6  U.  C.  C.  P.  204.  I 
do  not  think  this  case  is  an  authority  for  the  case  at  bar. 
In  the  Wood  v.  Lang  case  the  plaintiff  claimed  some  wheat 
grown  on  land  he  had  previously  conveyed  by  deed  to  defend- 
ant, the  defendant  claimed  under  the  deed,  which  was  put  in 
evidence  at  the  trial,  and  the  defendant  offered  parol  evi- 
dence to  shew  that  half  of  the  wheat  was  reserved  to  the 
plaintiff,  when  the  deed  was  executed,  which  was  objected  to 
as  inadmissible.  Macaulay,  C.J.,  at  pp.  205  and  206,  in  his 
judgment  states: 

"  A  verbal  reservation  of  the  growing  crops  or  half  the 
growing  wheat,  accompanying  a  deed  of  the  land  in  terms 
that  transferred  the  right  of  property  in  such  crops  or  wheat, 
cannot  afterwards  be  set  up  in  opposition  to  the  deed;  it  is 
inconsistent  with  it,  and  contradictory  to  its  legal  import." 
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Note  the  above  words  in  italios. 

In  the  oaae  at  bar  the  transfer  or  deed  from  Johnscm  to 
plaintiff  was  not  put  in  evidence  at  the  trial,  and  we  do  not 
know  anything  of  ita  contents  except  that  it  mnst  have  been 
a  transfer  of  the  land  in  question  as  the  certified  copy  of 
Johnson's  cancelled  certificate  of  title  produced  at  the  trial 
shews  that  it  was  cancelled  on  the  24th  August,  1912,  an<l 
a  new  certificate  of  title  issued  on  that  day  to  the  original 
plaintiff. 

(All  that  we  have  then  in  the  case  at  bar,  apart  from  the 
plaintiff's  certificate  of  title,  is  the  uncontradicted  testimony 
of  Johnson  and  Dr.  Dorien  that  only  half  the  crop  was 
sold  to  plaintiff.  The  plaintiff's  certificate  of  title  givet? 
him  a  clear  title  to  the  land  free  of  all  encumbrances,  etc.. 
except  the  mortgage  to  Johnson  endorsed  thereon,  and  the 
implied  reservations  set  forth  in  see.  66  of  the  Land  Titles 
Act. 

But  it  does  not  give  him  title  or  ownership  or  any  in- 
terest in  chattels  not  otherwise  acquired  by  him  that  are^  or 
were,  at  the  time  he  received  it,  on  the  land  contained  in 
such  certificate  of  title. 

If  then  I  am  correct  in  my  conclusion  that  these  grow- 
ing crops  were  chattels  at  the  time  the  original  plaintiff 
purchased  the  land,  the  defendant's  claim  to  one-half  thereof 
less  half  the  cost  of  threshing  and  twine  does  not  affect  the 
plaintiff's  title  to  the  land. 

At  the  time  the  land  was  sold  to  the  original  plaintiff 
as  above  stated.  Dr.  Dorien,  Johnson's  agent,  told  him  of 
the  lease  or  agreement  to  defendant  and  that  he  was  to  get 
only  one-half  the  crop  at  the  elevator,  minus  half  the  cost 
of  threshing  and  twine,  owing  to  the  land  being  leased. 

NTow  even  if  this  agreement  under  which  defendant 
cropped  the  land  is  not  a  lease,  it  would  be  at  any  rate  a 
license  with  an  interest,  or  in  other  words  would  give  defend- 
ant license  to  go  on  the  land  and  work  there  in  looking  after 
the  harvesting  and  threshing  the  crops  and  removing  same  to 
the  elevator.  He  has  been  put  in  possession  and  was  in  oc- 
cupation for  that  purpose. 

Marshall  v.  Green,  and  Smith  v..  Surman,  above  cited,  are 
suflBcient  authority  for  this  proposition. 

When  original  plaintiff  was  toid  the  conditions  on  which 
and  when  he  was  to  get  the  half  crop,  he  would  know  that 
defendant  would  necessarily  have  to  enter,,  remain  and  work 
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upon  the  land  for  the  purpose  of  harvesting,  threshing  and 
removing  the  grain.  And  he  consented  to  the  conditions. 
In  other  words,  he  confinned  and  consented  to  the  license 
which  defendant  had  from  Johnson  to  enter  and  work  upon 
the  land  in  question  for  the  purpose  of  looking  after  and 
harvesting  and  removing  the  crop.  Wood  v.  Manley  (1839), 
11  Ad.  &  E.  30,  113  Eng.  Rep.  3^6. 

I  am  therefore  of  the  opinion  that  this  appeal  should  fail. 

It  was  admitted  by  defendant's  counsel  at  the*  argument 
of  this  appeal  that  the  plaintiff  had  furnished  some  of  the 
twine  and  paid  for  all  the  threshing,  the  judgment  of  the 
learned  Chief  Justice  will  therefore  be  varied  to  the  extent 
that  the  defendant  will  be  entitled  to  judgment  for  one-half 
the  value  of  the  crop  to  be  ascertained  by  the  Local  Regis- 
trar, less  the  amount,  of  the  cost  of  threshing  and  twine, 
paid  by  the  plaintiff  in  excess  of  his  half-share  of  said 
crop  cost. 

As  counsel  for  plaintiff  admitted  that  the  defendant  had 
ofifered  to  adjust  this  excess  before  appeal,  there  will  be  no 
costs  to  plaintiff. 

This  appeal  will  therefore  be  dismissed  with  coats,  and 
the  judgment  below  amended  as  above  indicated. 

Appeal  dismissed;  triai  judgment  varied. 


SASKATCHEWAir. 

March  20th,  1915, 
supbeme  court  en  banc. 

CAMERON  V.  ROYAL  BANK  OP  CANADA. 

Banks  and  Banking— Sale  of  Assets  of  one  Bank  to  another 
— Purchasing  Bank  Covenanting  to  Pay  LiabiKties  of 
Selling  Bank  —  Statutory  Obligation  —  Right  of  Third 
Person  to  Sue— Bank  Act  (B.  S,  C.  1906,  ch,  9,  sees.  99 
toi  111.) 

A  lien  note  or  agreement  in  .favour  of  plaintiff  wag  left  at  the 
Traders  Bank  for  coUection.  The  note  -waa  surrendered  by  the  bank 
upon  payment  by  one  of  the  makers.  Subsequently  the  said  bank 
sold  and  tranitferred  all  its  assets  to  the  Royal  Bank,  >by  virtue  of 
■ecs.  99  to  111  of  the  Bank  Act.  which,  as  part  of  the  consideration, 
covenanted  to  assume  and  pay  aU  the  liabilities  of  the  Traders  Bank. 

VOL.  XXX.  W.I..R.  SO.  16 — 59 
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The  plaintiff  demanded  a  retam  of  tlie  note  or  the  money  dae  there- 
under : — 

Heldf  that  the  tH>venant  by  the  Royal  Bank  to  pay  the  liabilities 
of  the  Traders  Bank  became  a  statutory  obligation  aiter  the  agree- 
ment  containing  it  had  been  approved  by  the  Governor  in  Council 
under  the  authority  conferred  by  sec.  102  of  tiie  Bank  Act. 

Held,  that  the  plaintiff  might  sue  the  Royal  Bank,  the  rule  that 
a  third  person  cannot  sue  on  a  contract  made  by  others  Tor  his 
benefit,  even  if  the  contracting  parties  have  agreed  that  he  may, 
not  being  applicable  to  a  statutory  obligation. 

The  appeal  was  heard  by  Newlands,  C.J.,  Elwood  and 
McKay^  JJ. 

T.  D.  Brown,  for  plaintiff,  appellant. 
Arthur  Frame,  for  defendants,  respondents. 

The  judgment  of  the  court  was  delivered  by 

McKay,  J. : — The  facts  in  this  case  are  briefly  as  follows : 

The  plaintiff  was  the  owner  of  a  lien  note  or  agreement 
in  writing  for  $255,  dated  March  24th,  1911,  payable  the 
Ist  November,  1911,  with  interest  at  8  per  cent,  per  annum 
till  due  and  10  per  cent,  per  annum  after  due  date  till  paid, 
made  in  his  favour  for  valuable  consideration  by  J.  H.  and 
H.  Clavelle. 

This  note  was  left  at  the  Traders  Bank  of  Canada  at 
Zealandia,  Saskatchewan,  for  collection,  where,  on  the  23rd 
April,  1912,  J.  H.  Clavelle,  one  of  the  makers,  paid  the 
amount  due  on  the  note  to  the  Traders  Bank,  and  the  note 
was  surrendered  to  him. 

The  Traders  Bank,  by  virtue  of  sees.  99  to  111  of  the 
Bank  Act  (ch.  9  R.  S.  C.  1906),  sold  and  transferred  all  its 
assets  to  the  defendant  bank,  under  an  agreement  dated  the 
3rd  day  of  July,  1912,  made  between  the  said  two  banks, 
and  which  agreement  was  approved  by  the  Governor  in 
Council  on  the  3rd  day  of  September,  1912. 

By  this  agreement,  as  part  of  the  consideration  the  de- 
fendant bank  covenanted  to  assume  and  pay  all  the  liabili- 
ties of  the  Traders  Bank.  The  plaintiff  demanded  a  return 
of  the  said  note  or  the  money  due  thereunder,  but  this  was 
refused;  thereupon  this  action  wae  brought. 

The  learned  trial  judge  dismissed  the  plaintiff's  actiou 
on  the  ground  that  he  had  no  right  of  action  against  tiie 
defendant,  and  that  his  only  recourse  was  against  the  Traders 
Bank,  relying  on  the  authority  of  Pollock  on  Contracts, 
7th  ed.,  at  p.  212  (citing  Tweddle  v.  Atkinson,  30  L.  J.  Q. 
B.  265),  where  it  is  laid  down  that: 
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"  The  rule  is  now  settled  that  a  third  person  cannot  sue 
on  a  contract  made  by  others  for  his  benefit  even  if  the  con- 
tracting parties  have  agreed  that  he  may/' 

From  this  decision  the  present  appeal  is  brought  by  the 
plaintiff. 

It  is  contended  by  plaintiff's  counsel  that  the  principle 
of  law  invoked  by  the  learned  trial  judge  is  one  applicable 
solely  to  contracts,  the  ground  being  that  there  is  no  con- 
sideration moving  from  the  third  person ;  and  that  this  prin- 
ciple is  not  applicable  to  the  present  case  because  here  the 
obligation  is  statutory,  and  not  merely  contractual,  and 
being  a  statutory  obligation  the  plaintiff  has  the  right  to 
sue  defendant. 

I  am  of  the  opinion  that  this  contention  is  correct. 

If  authorities  be  required  for  the  proposition  that  plain- 
tiff has  the  right  to  sue  defendant  if  the  obligation  be  sta- 
tutory, the  following  are  sufficient: — 

In  vol.  27,  Halsbury's  Laws  of  England,  p.  483,  sec.  939, 
it  is  there  stated: 

^'  If  a  duty  is  laid  by  statute  on  any  person  or  authority, 
every  member  of  the  public  who  is  concerned  in  the  perform- 
ance of  it  has  a  right  to  have  that  duty  performed.'' 

Also  see  sees.  942  and  398,  same  volume. 

And  in  Davis  v.  Taff  Vale  Eailway  Company  (1895), 
A.  C.  542,  at  p.  660,  Lord  MacNaghten  says: 

"No  doubt,  it  is  perfectly  true  that,  as  a  general  rule, 
no  one  can  enforce  a  contract  who  is  not  a  party  to  it.  A 
third  person,  though  intended  to  be  benefited  by  a  contract, 
cannot  enforce  it,  because  no  consideration  moves  from  him. 
But  the  simple  answer  to  the  argument  is,  that  the  obliga- 
tions in  sec.  23  are  statutory  and  not  contractual." 

Xow  as  to  the  other  question : — 

Is  the  defendant's  covenant  to  pay  all  the  liabilities  of 
the  Traders  BanK  a  statutory  obligation  ? 

To  arrive  at  a  correct  conclusion  as  to  this  we  must  con- 
sider how  and  why  the  defendant  bank  entered  into  this 
covenant. 

It  appears  the  Traders  Bank  desired  to  sell  to  the  defend- 
ant bank  and  the  defendant  bank  desired  to  purchase  all  the 
assets  of  the  Traders  Bank,  botli  banks  being  chartered 
banks  and,  of  course,  subject  to  The  Bank  Act. 

It  is  a  well  recognized  principle  of  law  that  a  corpora- 
tion created  by  a  statute  for  a  particular  purpose  cannot 
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do  anything  not  authorized  by  the  statute  creating  it,  unless 
it  receives  further  statutory  authority.  (Attorney-General 
V.  Great  Eastern  Railway  Co.,  5  A.  C.  473,  at  p.  481.) 
Hence,  before  1900  the  purchase  of  the  assets  of  one  bank 
by  another  bank,  now  authorized  by  sees.  99  to  111  inclusive 
of  the  Bank  Act,  could  onlv  have  been  carried  out  under  a 
special  Act  of  Parliament.  ,(^<^^^^^  ^^  Banks  and  Bank- 
ing, 4th  ed.,  p.  305.) 

By  these  sections  Parliament  has  delegated  to  the  Gover- 
nor in  Council  power  to  approve  of  such  purchase,  on  com- 
pliance with  the  conditions  therein  imposed. 

It  is  also  to  be  borne  in  mind  that  banks  are  created  for 
the  benefit  of  the  public  generally,  and  not  only  for  the 
benefit  of  the  persons  immediately  interested  in  the  banks. 
And  we  find  sections  throughout  the  Bank  Act  for  the 
benefit  and  protection  of  the  public,  such  as  sec.  91,  which 
restricts  the  rate  of  interest  recoverable  by  a  bank  from  its 
customers  to  not  more  than  7  per  cent,  per  annum.  Then 
when  we  read  sees.  99  to  111  we  find  that  Parliament  still 
kept  in  mind  and  provided  for  the  benefit  and  the  protection 
of  the  public,  when  passing  these  sections.  Sec.  107  par- 
ticularly, which  in  part  reads  as  follows : 

"  The  agreement  shall  not  be  approved  of  unless  it  ap- 
pears that — 

(a)  proper  provisions  have  been  made  for  the  payment 
of  the  liabilities  of  the  selling  bank ; 

(b)  the  agreement  provides  for  the  assumption  and  pa}'- 
ment  by  the  purchasing  bank  of  the  notes  of  the  selling  bank 
issued  and  intended  for  circulation,  outstanding  and  in  cir- 
culation.'' 

When  therefore  those  two  hanks  were  making  their  agree- 
ment they  had  to  comply  with'  the  statuton*.  requirements 
for  the  benefit  and  protection  of  the  public 

Sub-sec.  (a)  requires  that  "  proper  provisions  "  are  to  l>e 
made  in  the  agreement  for  the  payment  of,  in  this  case, 
the  liabilities  of  the  Traders  Bank.  When  considering  what 
"  proper  provisions  "  were  made,  it  is  important  to  bear  in 
mind  that  the  Traders  Bank  sold  all  its  assets  to  the  defend- 
ant bank,  consequently  there  was  nothing  left  wherewith 
the  Traders  Bank  could  pay  its  liabilities.  Even  the  shares 
to  be  allotted  and  issued  by  the  defendant  bank  as  part  of 
the  consideration  could,  under  the  agreement,  be  issued  to 
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the  nominees  of  the  Traders  Bank,  presumably  its  old  share- 
holders.    (Paragraph  7  (a).) 

Bearing  this  in  mind  then,  we  find  in  the  petition  pre- 
sented by  the  defendant  and  Traders  Banks  to  the  Governor 
in  Council  therein  stated : 

"  That  as  will  appear  by  the  terms  of  the  said  agreement 
hereunto  annexed  marked  "'A,"  proper  provision  has  been 
made  for  the  payment  of  the  liabilities  of  the  selling  bank, 
(meaning  the  Traders  Bank)." 

The  only  provisions  made  by  the  agreement  for  the  pay- 
ment of  these  liabilities  are  in  pars.  2  and  7,  the  portions  of 
which  material  to  this  case  are  as  follows: 

"2.  The  consideration  for  the  purchased  premises  shall 
be: 

(b)  The  assumption  by  the  purchaser  of  all  debts,  lia- 
bilities, contracts  and  obligations  of  the  vendor  (including 
notes  issued  and  intended  for  circulation  outstanding  and 
in  circulation  and  leasehold  obligations)  existing  on  the  day 
this  purchase  takes  effect,  including  liabilities  in  respect  of 
any  present  or  future  actions,  proceedings,  claims  or  de- 
mands in  connection  with  any  matter  or  thing." 

"  7.  The  purchaser  covenants  with  the  vendor ; 

,(c)  to  assume,  pay,  discharge,  perform,  and  ca^ry  out 
all  debts,  liabilities,  contracts  and  obligations  of  the  vendor 
including  notes  issued  and  intended  for  circulation  and 
leasehold  obligations  existing  on  the  day  this  purchase  takes 
effect,  including  all  liabilities  in  resj)ec*t  of  any  present  or 
future  actions,  proceedings,  claims  or  demands  in  connec- 
tion with  any  matter  or  thing,  and  including  all  statutory 
requirements  upon  the  vendor  and  its  liquidator  with  respect 
to  the  vendor's  notes  in  circulation." 

These  then  are  the  "proper  provisions"  referred  to  in 
the  petition  and  which  the  statute  requires,  by  sec.  107,  sub- 
sec,  (a),  the  defendant  bank  then  having  agreed  to  pay 
these  liabilities,  and  the  agreement  having  been  on  the  3rd 
September,  1912,  approved  by  the  Governor  in  Council  under 
the  authority  conferred  by  sec.  102  of  the  Bank  Act,  this 
covenant  on  the  part  of  the  defendant  bank  to  pay  these  lia- 
bilities became  a  statutory  obligation,  and  the  absolute  duty 
of  paying  all  these  liabilities  was  imposed  upon  it,  by  such 
approval.  And  for  the  breach  of  such  absolute  duty  the  de- 
fendant bank  is  liable  to  the  plaintiff.  (Watkins  v.  Naval 
Collier  Company,  [1912]   A.  C.  695.) 
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In  Davis  v.  Taff  Vale  Railway  Co.,  [  1895]  A.  C.  p.  542, 
which  dealt  with  the  construction  of  local  and  personal  acts 
of  two  railway  companies,  regarding  an  agreement  aniveei 
at  between  them,  it  was  there  held  that: 

"A  clause  in  a  railway  company's  Special  Act  limiting 
the  rates  for  certain  traffic — the  result  of  a  parliamentary 
contest  between  the  two  companies  —  has  the  effect,  not 
merely  of  a  contract  between  the  two  companies,  hut  of  a 
statutory  obligation  which  may  be  enforced  by  any  person 
chargeable  with  the  rates  fop  such  traffic/' 

And  in  Halsbuiy's  Laws  of  England,  vol.  7,  jp.  34S,  note* 
(h),  referring  to  the  foregoing  case,  it  is  there  atated: 

"  Where  by  a  contract  which  is  scheduled  to  and  con- 
firmed by  a  local  and  personal  Act  of  Parliament  obligations 
are  imposed  on  two  railway  companies  for  the  benefit  of  the 
public,  such  obligations  are  to  be  regarded  as  statutory  and 
not  merely  contractual,  so  that  third  parties  for  whose  bene- 
fit the  obligations  were  imposed  are  entitled  to  enforce  them.'' 

It  is  also  to  be  noted  that  the  covenant  sued  on  herein  is 
not  a  covenant  to  indemnify,  as  is  the  case  in  paragraph  (e) 
of  the  agreement  intended  to  protect  the  directors  and  other 
officers  of  the  Traders  Bank,  but  it  is  a  covenant  to  assume 
and  pay  all  debt;*  and  liabilities  of  the  Traders  Bank. 

In  fact  it  is  the  pa'ragraph  in  the  agreement  which  com- 
plies with  and  fulfils  the  statutory  requirement  contained  in 
sub-sec.  (b)  of  sec.  107  of  the  Act  above  quoted,  which  in 
express  words  requires  the  purchasing  bank  to  assume  and 
pay  the  notes  of  the  selling  bank. 

Supposing  some  person  held  $1,000  in  bank  notes  issued 
by  the  Traders  Bank,  and  sued  the  defendant  bank  for  the 
pajrment  of  the  same,  I  do  not  think  the  defendant  bank 
could  successfully  resist  payment.  And  yet  the  covenant 
under  which  it  would  be  sued  for  such  notes  is  the  same 
covenant  under  which  the  plaintiff  sues  herein. 

The  payment  of  the  liabilities  of  the  selling  bank,  and  the 
payment  of  its  notes  are  both  statutory  obligations.  Except 
that  in  the  latter  it  is  compulsory  for  the  purchasing  bank 
to  assume  the  statutory  obligation,  but  in  the  former  it  is 
optional  but,  having  once  assumed  it,  it  becomes  a  statutory 
obligation. 

The  learned  trial  judge  says,  "  if  the  statute  had  intended 
to  afford  a  direct  remedy  by  creditors  of  the  selling  banks 
against  the  purchasing  banks  I  think  it  would  have  done  so 
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in  express  terms";  and  he  refers  to  sec.  Ill  of  the  Act, 
and  concludes  this  section  evidently  contemplates  that  the 
celling  bank  is  to  discharge  its  liabilities. 

In  my  opinion,  there  is  a  satisfactory  explanation  of  this. 

The  Act  (sub-sec.  (a)  of  sec.  107),  provides  that  the 
agreement  shall  not  be  approved  of  unless  it  appears  that 
proper  provisions  have  been  made  for  the  payment  of  the 
liabilities  of  the  selling  bank. 

These  "  proper  provisions  '\  could  be  made  in  "various 
.ways,  not  only  by  the  purchasing  bank  agreeing  to  pay  them, 
for  instead  -part  of  the  purchase  money  might  be  set  aside 
for  axis  purpose,  or  the  selling  bank  might  retain  all  its 
cash  on  deposit,  and  sell  only  part  of  its  assets,  and  if  provi- 
sion were  made  in  this  way,  then  the  selling  bank  could  con- 
tinue to  transact  business  to  pay  and  discharge  its  liabilities. 
Apparently  sec.  Ill,  in  so  far  as  it  contemplates  the  selling 
bank  paying  and  discharging  its  .liabilities,  is  for  cases  where 
the  selling  bank  does  not  part  with  all  its  assets  but  makes 
some  "  proper  provisions ''  whereby  it  can  pay  and  discharge 
its  own  liabilities.  And  therefore  as  Parliament  no  doubt 
had  in  view  such  cases  arising  (see  beginning  of  sec.  99),  it 
did  not  desire  to  make  a  hard  and  fast  stipulation  that  the 
purchasing  bank  should  pay  the  liabilities  of  the  selling  bank, 
but  provided  that  "  proper  provision  "  should  be  made. 

It  might  possibly  be  contended  that  sub-sec.  1  of  sec. 
108  is  put  there  for  the  purpose  of  making  the  purchasing 
bank  directly  liable  to  the  holders  of  the  bank  notes  of  the 
selling  bank.  I  do  not  think  so.  Sub-sec.  (b)  of  sec. 
107  already  does  this.  In  my  opinion,  sub-sec.  1  of  sec.  108 
is  for  the  purpose  of  making  the  purchasing  bank  liable  to 
the  penalties  imposed  by  sees.  125  aiid  135  of  the  Act.  Were 
it  not  for  this  sub-section,  the  purchasing  bank  would  not 
be  Buibject  to  sees.  125  and  135  for  these  bank  notes  of  the 
selling  bank,  because  sec.  107,  sub-sec,  (b)  only  says  the 
purchasing  bank  is  to  assume  and  pay  these  bank  notes. 

If  the  learned  trial  judge  is  correct  in  his  conclusion  that 
the  plaintiff's  cause  of  action  is  not  against  the  defendant 
bank  but  against  the  Traders  Bank,  then  no  '*  proper  provi- 
cions  '^  have  been  made  for  the  payment  of  the  liabilities  of 
the  Traders  Bank. 

The  Traders  Bank  has  no  assets,  it  has  sold  them  all  to 
the  defendant  bank,  and  the  plaintiff  cannot  follow  them. 
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On   the  3rd  of  September,   1912,  all  these  assets  became 
vested  in  the  defendant  bank  (sec.  110  of  the  Act). 

If  therefore  the  plaintiff  sued  the  Traders  Bank  in  this 
case  he  would  only  get  a  judgment  and  writs  of  eiecutioa 
with  nothing  to  realize  upon. 

And  the  same  thing  would  happen  to  all  other  creditora 
of  the  Traders  Bank — ^such  as  depositors  who  might  nnmiber 
in  the  thousands — if  the  defendant  bank  did  not  volmitarily 
pay  them.  In  the  light  the  learned  trial  judge  regards  this 
agreement — a«  a  contract  for  indemnification  between  the 
two  banks — ^the  only  way  the  plaintiff  could  recover  from  the 
defendant  bank  would  be  through  the  good  oflSces  pf  the 
Traders  Bonk.  He  would  first  have  to  sue  the  Traders 
Bank,  then  if  the  Traders  Bank  saw  fit  to  do  so,  it  could 
apply  to  make  the  defendant  bank  a  tfcird  parly  to  the  action. 
But  this  would  depend  entirely  on  the  good  will  of  the  Trad- 
ers Bank,  it  could  not  be  compelled  to  do  so.  If  it  were  not 
willing  to  do  this,  the  plaintiff  would  be  in  no  better  posi- 
tion than  he  is  now. 

But  even  if  the  Traders  Bank  were  willing  to  do.  so,  it 
was  surely  never  the  intention  of  the  Governor  in  Council 
that  the  creditors,  depositors  and  others  of  the  Traders  Bank, 
who  are  promised  "proper  provisions,"  for  the  payment  of 
all  liabilities  of  the  Traders  Bank,  should  be  exposed  to  sucli 
a  hazardous  and  roundabout  remedy. 

For  the  foregoing  reasons  I  am  of  the  opinion  that  this 
appeal  should  be  allowed  with  costs,  the  judgment  below  set 
aside,  and  judgment  entered  for  the  plaintiff  with  costs. 

Appeal  allowed. 
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.    SAWYER-MASSEY  CO.  v.  WHITE. 

WACHTER  V.  WHITE,  TURNBIJLL  AND  ERRATT. 

Landlord  and  TetiarU — Acceleration  Clause  in  Lease — Cur- 
rent Year's  Rent  to  Become  Due  and  Payable  Upon 
Seizure  of  Goods  and  Chattels  Under  Execution — 8  Anne, 
ch.  IJ/,  sec,  1,  , 

A  lease  contained  a  provision  that  if  the  goods  and  chattels  on 
the  demised  premises  liable  to  distress  should  at  any  time  be  seized 
or  taken  in  execution  or  attachment  by  any  creditor  of  the  lessee, 
tihe  current  year's  rent  would  immediately  become  due  and  payable 
and  the  term  immediately  became  forfeited  and  void.  The  said  ffoodK 
were  seized  by  an  execution  creditor  of  the  lessee  before  the  expira- 
tion of  the  term: — 

H'eld,  that,  there  being  no  rent  in  arrear  at  the  time  o^f  a  seizure,  the 
landlord  was  not  entitled  to  the  benefit  of  8  Anne  ch.  14,  sec.  1,  pro- 
hibiting the  removal  of  goods  seized  by  the  sheriff  until  the  rent  due  at 
the  time  of  the  seizure  (not  exceeding  a  gear's  rent)  had  been  paid  to 
the  landlord  by  the  execution  creditor. 

Per  Haui^tain,  C.J.,  and  Elwood,  J.: — ^The  effect  of  the  pro- 
vision in  the  lease  was  to  render  the  seizure  by  tiie  sheriff  and  the 
falling  due  of  the  rent  automatically  concurrent. 

Per  Laiiont  and  Newlands,  J  J. : — The  effect  of  the  provision 
in  the  lease  was  to  render  the  seizure  a  condition  precedent  to  the 
falling  due  of  the  rent. 

An  appeal  from  an  order  of  Brown,  J.,  in  Chambers, 
barring  the  claim  of  the  claimants  A.  R.  Tumbnll  and  Jacob 
Erratt. 

The  appeal  was  heard  by  H-vrLTAix.  C.J.,  Xewlaxds, 
Lamont  and  Elwood,  JJ. 

VOL.  XXX.  W.L.R.  NO.  17 — 60 
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W.  H.  B/Spotton,  for  A.  K.  Turnbull  and  Jacob  Erratt, 
appellants. 

T.  S.  McMorran,  for  Sawyer-Massey  Co.  Ltd.,  respondent. 

W.  A.  Beynon,  for  Wachter,  respondent. 

Lamont,  J. : — ^The  claimants  are  the  owners  of  the  south- 
half  22-18-25-W2nd.,  and  by  a  lease  bearing  date  the  20th 
day  of  August,  1913,  they  leased  the  said  land  to  the  defend- 
ant White  for  a  term  of  six  years.  The  rent  reserved  was 
$2^000,  payable  on  the  Ist  'day  of  October  in  each  year,  the 
first  payment  to  be  made  on  the  1st  day  of  October,  1913. 

The  lease  contained  the  following  provision: — 

"  And  also  that  if  the  term  hereby  granted  or  the  lessee'.^ 
^oods  and  chattels  on  said  lands  liable  to  distress  shall  be  at 
any  time  seized  or  taken  in  execution  or  attachment  by  any 
creditor  of  the  said  lessee,  .  .  .  then  the  current  year's 
rent  shall  immediately  become  due  and  payvible  and  the  said 
term  shall  immediately  become  forfeited  and  void." 

The  plaintiffs  are  execution  creditors  of  White.  Acting 
under  the  plaintiffs'  execution  the  sheriff,  early  in  Septem- 
ber, 1914,  seized  all  the  crop,  less  exemption,  grown  by  White 
in  1914  upon  the  leased  premises.  On  September  8th,  the 
claimants  notified  the  sheriff  that  they  claimed  one  year's 
rent  and  that  they  were  entitled  to  have  same  paid  to  them 
before  the  removal  of  any  of  the  crop  seized  by  him.  The 
execution  creditors  disputed  the  claim  for  rent  and  the 
sheriff  applied  for  an  interpleader  order. 

Counsel  for  the  claimants  contended  that  the  landlords 
were  entitled  to  be  paid  the  rents  reserved  by  virtue  of  the 
above  mentioned  acceleration  clause  in  the  lease,  and  the  pro- 
vision of  8  Anne,  ch.  14,  sec.  1,  which  in  part  reads  as  fol- 
lows : — 

**  No  goods  or  chattels  whatsoever  lydng  or  being  in  or 
upon  any  messuage,  lands,  or  tenements,  which  are  or  shall 
})e  leased  for  life  or  lives,  term  of  years,  at  will,  or  otherwise, 
shall  be  liable  to  be  taken  by  virtue  of  any  execution  on  any 
pretence  whatsoever,  unless  the  party  at  whose  suit  the  said 
execution  is  sued  out  shall,  before  the  removal  of  such  goods 
from  off  the  said  premises  by  virtue  of  such  execution  or  ex- 
tent, pay  to  the  landlord  of  the  said  premises  or  his  bailiff 
all  such  sum  or  sums  of  money  as  are  or  shall  be  due  for 
rent  for  the  said  •  premises  at  the  time  of  the  taking  such 
proods  or  chattels  by  virtue  of  such  execution,  provided  the 
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said  arrears  of  rent  do  not  amount  to  more  than  one  year's 
rent;  and  in  ease  the  said  arrears  shall  exceed  one  year's 
rent,  then  the  said  party  at  whose  suit  such  execution  is  sued 
out,  paying  the  said  landlord  or  his  bailiff  one  year's  rent, 
may  proceed  to  execute  his  judgment  as  he  might  have  done 
before  the  making  of  this  Act." 

It  was  admitted  by  counsel  for  the  claimfuits  that,  in 
order  to  succeed,  he  must  establish  that  the  rent  was  due  at 
the  time  the  sheriff  seized.  It  was  not  due  by  effluxion  of 
time  until  October  Jst  Did  it  become  due  by  virtue  of  the 
acceleration  clause?  That  clause  cites  that  if  the  tenant's 
goods  are  seized  then  the  current  year's  rent  shall  immedi- 
ately become  due  and  payable. 

It  was  contended  that  the  effect  of  this  language  was  that 
the  rent  became  due  the  very  moment  the  sheriff  seized ;  that 
the  falling  due  of  the  rent  and  the  seizure  were  concurrent 
acts.  In  my  opinion  effect  cannot  be  given  to  this  conten- 
tion. Under  the  clause,  the  seizure  is  necessary  to  the  fall- 
ing due  of  the  rent;  until  seizure  the  rent  is  not  due;  upon 
seizure  it  immediately  becomes  due.  Seizure,  therefore  must 
precede  the  falling  due  of  the  rent  as  cause  precedes  effect. 

The  statute,  however,  affords  protection  in  case  the  rent 
is  due  at  the  time  of  seizure,  i.e.,  when  the  sheriff  seizes  tho 
rent  is  already  due. 

To  get  the  benefit  of  the  statute,  the  falling  due  of  the 
rent  must  precede  the  seizure.  In  the  present  case  the  rent 
was  not  due  until  seizure  was  made  and  is,  therefore,  in  my 
opinion,  not  within  the  protection  of  the  statute.  The  mean- 
ing which,  in  my  opinion,  should  be  given  to  the  word  "  im- 
mediately "  in  the  clause  is :  "  following  without  lapse  of 
time  "  or  "  directly  after  in  sequence  of  time." 

Another  objection  to  the  appellant's  claim  was  that  the 
rent,  to  come  within  the  protection  of  the  statute,  must  have 
been  not  only  due  but  in  arrear  at  the  time  seizure  was  made. 

Where  rent  becomes  due  on  a  day  certain,  the  lessee  has 
the  whole  of  that  day  in  which  to  pay  it;  it  is  not  in  arrear 
until  after  midnight  of  that  day.  18  Halsbury,  471 ;  Child 
V.  Edwardes,  [^^09]  2  K.  B.  753.  If  the  rent  became  due 
at  the  time  of  seizure  by  the  sheriff,  the  tenant  would  have 
all  that  day  to  pay  it  and  it  would  not  be  in  arrear  until 
after  midnight  on  that  day.  Tf,  therefore,  the  meaning  of 
the  statute  is  that  the  rent  must  be  in  arrear  at  the  time  of 
the  seizure,  the  acceleration  clause  in  the  lease  could  not  have 
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the  effect,  (even  if  we  accept  the  appellant's  contention  as  to 
its  meaning),  of  making  the  rent  in  arrear  at  the  time  of -the 
seizure.  That  such  is  the  meaning  of  the  statute  seems  clear, 
not  only  from  its  language  where  it  subsequently  refers  to 
the  rent  as  "  rent  in  arrears,"  but  also  from  the  following 
authorities:  In  Foa  on  I^andlord  and  Tenant,  p.  16  the 
author  says : — 

"  The  object  of  the  Statute  of  Anne  being  to  compensate 
the  landlord  for  the  loss  of  his  right  of  distress,  it  may  be 
laid  down  for  a  general  rule  that  the  statute  applies  only 
where  such  right  cannot  be  exercised,  or  where,  having  been 
exercised,  its  fruits  have  been  abandoned  at  the  tenant's  re- 
quest." 

In  Woodf all's  Law  of  Landlord  and  Tenants,  at  p.  559, 
the  author  says: — 

**  The  landlord  is  entitled  to  a  full  year's  rent  (if  as 
much  is  in  arrear)  notwithstanding  he  has  usually  remitted 
some  portion  of  it  to  the  tenant/' 

In  Wharton  v.  Xaylor,  Patteson,  J.,  in  referring  to  the 
object  of  the  Statute  of  lAome,  says: — 

**  There  seems  therefore  to  be  no  reason  why  he  (landlord) 
should  be  held  to  be  authorized  by  the  Statute  of  Anpe  to 
do  that  which  at  common  law  he  could  not  do,  viz.,  to  dis- 
train goods  in  custodia  legis,  but  rather  that  that  Act  in- 
tended to  give  him  protection  by  liability  of  the  sheriff  in 
lieu  of  his  right  of  distress  under  a  fieri  facias." 

See  also  Bullen  and  licake's  Precedents,  6th  ed.,  at  p.  478, 
where,  according  to  a  form  given,  the  plaintiff  in  an  action 
against  a  sheriff  for  remov^al  of  goods  taken  under  execution 
without  first  paying  the  rent,  must  allege  that  the  re»Jt 
claimed  was  due  and  in  arrear  at  the  time  the  sheriff  seized. 
In  Thomas  v.  Murehouse  (1887),  19  Q.  B.  D.  563,  which  was 
also  an  action  against  a  sheriff  for  removing  goods  without 
}»aynicnt  of  the  rent,  Lindley,  L.J.,  said : — 

"All  that  the  landlord  has  to  prove  in  order  to  entitle 
himself  to  the  amount  of  the  rent  as  damages  is  that  the 
rent  is  in  arrears,  that  the  sheriff  has  had  notice  of  this  an'l 
that  he  has  notwithstanding  removed  the  goods." 

In  Tn  re  MacKenzie,  [1899]  2  Q.  B.  566,  Lindley,  M.R., 
again  indicated  that  the  rent  which  came  within  the  protec- 
tion of  the  Statute  of  Anne  was  rent  in  arrear,  in  the  follow- 
ing language: — 

*'A  tenant's  goods  seized  by  a  sheriff  under  a  writ  of  exe- 
(ution  could  not  be  distrained  for  rent,  thev  were  said  to  ho 
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custodia  legis  and  'protected  from  seizure  by  the  landlord,  nor 
could  be,  before  the  Statute  of  Anne,  by  giving  the  sheriff 
notice  or  otherwise,  obtain  pa}inent  by  the  sheriff  of  the 
moneys  realized  by  him  by  the  sale  of  the  goods  seized.  ^The 
law  in  this  respect  was  altered  by  8  Anne,  ch.  14.  Thib  stat- 
ute did  not  give  the  landlord  a  right  to  distrain,  but  it  pro- 
hibited the  removal  of  the  goods  seized  by  the  sheriff  until 
the  landlord's  rent  in  arrear  (not  exceeding  one  year's  rent) 
had  been  paid  by  the  execution  creditors/' 

In  Clarke's  Law  of  Landlord  and  Tenant  at  p.  583,  the 
author  says : — 

"  It  may  be  laid  down  as  a  general  rule  that  the  landlord 
is  only  entitled  to  the  benefit  of  the  statute  where  he  cannot 
distrain  by  reason  of  the  goods  being  in  the  custody  of  the 
law;  but  it  is  clear  that  he  must  have  otherwise  the  right  to 
distrain." 

These  authorities  lead  me  to  the  conclusion  that  the  Stat- 
ute of  Anne  was  passed  for  the  protection  of  the  landlord 
where  the  sheriff  seized  under  execution  at  a  time  when  the 
landlord's  rent  was  due  and  he  could  have  distrained  therefor. 
As  it  appears  in  this  case  that  no  right  to  distrain  for  rent 
existed  at  the  time  of  the  seizure  by  the  sheriff,  the  claimants 
cannot  succeed. 

The  apfpeal  will,  therefore,  be  dismissed  with  costs. 

Elwood,  J.: — I  have  read  the  judgment  herein  of  my 
brother  Lamont,  but  I  em  of  the  opinion  that  the  effect  of 
the  provision  in  the  lease  was  to  cause  the  rent  to  become  due 
the  very  moment  that  the  sheriff  seized;  that  in  effect  the 
seizure  by  the  sheriff  and  the  falling  due  of  the  rent  weni 
automatical!  V  concurrent. 

I  am,  however,  of  the  opinion  that  in  order  to  entitle  the 
landlord  to  the  benefit  of  the  statute  the  rent  must  have  been 
in  arrears  at  the  time  of  the  seizure ;  and  I  therefore  concur 
in  the  judgment  of  my.  brother  I^amont  in  holding  that  the 
rent  not  being  in  arrears  at  the  time  of  the  seizure  precludes 
the  landlord  from  receiving  the  benefit  of  the  statute. 

The  appeal,  therefore,  in  my  opinion  should  be  dismissed 
with  costs. 

Newlakds.  J.,  concurred  with  I^vmont,  J. 

Haultain.  C.J.,  concurred  with  Elwood,  J. 

Appeal  dismissed. 
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supreme  court  en  banc. 

EARLY  V.  C.  N.  R. 

HODGSON  V.  C.  N.  R. 

Railway — Animal  Killed  on  Track  —  At  Large  Through 
WUfvJ  Act  or  Omission  of  Owner — Railway  Act  ,(B.  8.  C. 
1906,  ch.  37,  sec.  29h,  as  Amended  by  Statutes  of  1910, 
ch.  60,  sec.  8). 

Wliere  the  owner  of  horses  deliberately  and  intentionally  allows 
them  to  get  at  large  and  they  are  killed  on  the  property  of  a  rail- 
way company  at  a  point  other  than  at  the  intersection  of  a  highway 
and  the  railway,  the  owner  is  guilty  of  a  wilful  act  or  omission 
under  sec.  294  of  the  RaDway  Act  (R.  S.  C.  1906,  ch.  37,  as  amended 
by  statutes  of  1910,  ch.  50,  sec.  8)  and  is  thereby  precluded  from 
recovering  damages. 

The  rights  and  liabilities  of  a  railway  company  in  respect  of 
animals  at  large  are  declared  by  sec.  294  of  the  Railway  Act  (B. 
8.  C.  1906,  ch.  37,  as  amended  b^  statutes  of  1910,  ch.  50,  sec.  8), 
and  no  section  of  general  application  contained  in  the  Act  should  add 
to  or  interfere  with  the  specific  provisions  contained  therein;  that, 
therefore,  where  a  horse  at  large  through  the  wilful  act  or  omission  of 
^e  owner  is  killed  on  the  property  of  a  railway,  the  failure  of  the  com- 
pany to  maintain  cattle  guards  at  the  point  where  the  horse  got  on  the 
railway  does  not  subject  the  company  to  the  liabilities  imposed  by 
Rec.  427  since  its  liability  under  the  spedfic  circumstances  is  de- 
clared by  the  said  sec.  294. 

An  appeal  from  the  following  judgment  delivered  on 
November  28th,  1914:— 

McLean,  Dist.Ct.  J. : — ^The  plaintiffs  herein  reside  in  the 
vicinity  of  Marshall  in  the  province  of  Saskatchewan,  and 
bring  separate  actions  to  recover  from  the  defendant  com- 
pany damages  for  four  horses  killed  on  the  right  of  way  of 
said  company.  The  plaintiffs  for  the  sake  of  convenience, 
as  the  evidence  and  questions  of  law  are  similar  in  each  case, 
agreed  to  have  the  actions  tried  together. 

The  following  admissions  in  both  actions  were  agreed  to 
by  the  solicitors  for  the  plaintiffs  and  the  defendant  com- 
pany : — 

"  That  the  plaintiffs'  horses  referred  to  in  the  statement 
of  claim  were  struck  by  a  train  belonging  to  the  defendant 
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company  and  afterwards  killed  by  the  coiiYpany'fi  ageut  on 
the  right  of  way,  the  property  of  the  defendant  company,  on 
or  about  the  18th  day  of  March,  1913." 

Of  the  horses  killed  the  plaintiflE  Early  owned  3,  valued 
at  $275,  and  plaintiff  Hodgson  owned  one  horse  valued  at 
$150.  The  plaintiffs  in  both  actions  in  their  statement  of 
claim  set  out  that  at  or  near  the  village  of  Marshall  aforesaid 
there  is  a  station  belonging  to  the  defendant  company  on 
the  said  company's  line  of  railway  and  at  a  point  about  four 
miles  west  of  the  said  station  said  railway  intersects  a  road 
and  there  is  a  highway  crossing  at  rail  level  with  said  cross- 
ing; that  said  company  failed  to  erect  and  maintain  cattle 
guards  on  each  side  of  the  highway  at  said  highway  cross- 
ing; that  by  failure  to  so  erect  and  niaintain  cattle  guards 
as  aforesaid  the  horses  of  said  plaintiffs  on  or  about  tho 
18th  day  of  March,  1914,  got  upon  said  railway  and  after 
being  driven  for  a  considerable  distance  along  said  railway 
by  a  train  belonging  to  said  defendant  company,  were  killed 
by  said  train,  or  so  injured  as  to  be  afterwards  killed  by  said 
company's  agents  at  a  point  thereon  about  three-quarters  of 
a  mile  distant  from  said  highway  crossing. 

From  the  evidence  I  find  the  following  facts: — The  said 
cattle-guards  on  each  side  of  said  highway  crossing  were  taken 
up  and  removed  by  the  section  foreman  of  said  defendant 
company  in  the  winter  of  1912-13  and  were  still  up  on  the 
Paid  18th  day  of  March;  the  said  animals  got  upon  the  said 
right  of  way  at  the  railway  crossing  aforesaid  on  said  18th 
day  of  March,  1914;  the  tracks  of  said  horses  were  seen  at 
said  railway  crossing  and  down  to  the  place  where  they  we're 
killed,  about  a  mile  from  said  railway  crossing;  the  animals 
were  running  at  large  at  said  time,  end  were  not,  so  far  as 
the  evidence  shews,  in  the  care  of  a  competent  person; 
the  said  animals  were  seen  with  a  bunch  of  horses  on  the  pre- 
vious day,  the  17th  March  about  200  yards  from  said  cross- 
ing on  the  public  highway.  The  value  of  said  animals  was 
ascertained  by  one  William  Topott,  who  was  asked  to  examin<.» 
the  animals  for  said  purpose  by  the  section  foreman,  Frank 
J.  Elson.  His  value  was  $275  for  the  three  horses  of  tho 
plaintiff  Early  and  $150  for  Hodgson's  mare,  so  killed  as 
aforesaid.  And  Elson  says:  "I  placed  confidence  in  Mr. 
Topott  or  I  would  not  have  taken  him."  The  defendant  com- 
pany in  its  defence  relied  on  plaintiffs'  alleged  negligence 
and  its  non-liability  under  sec.  294  of  the  Railway  Act,  and 
also  pleaded  "  Xot  guilty  by  Statute.'' 
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At  the  trial  Mr.  McHugh,  t-ouiiBel  for  the  defendant  com- 
pany, called  as  witnesses  for  said  defendant  company  the 
plaintiffs,  and  from  these  witnesses  proved  that  the  horses 
were  running  at  large  since  March  11th,  1914,  when  free 
range  came  into  operation.  In  cross-examination  the  said 
witnesses  testified  that  a  by-law  of  the  rural  municipality  of 
Hilton  WAS  passed  permitting  animals  to  run  at  large  after 
March  11th  aforesaid  and  it  was  in  part  of  this  municipality 
that  the  animals  were  so  running  at  large  on  the  day  they 
were  killed.  Defendant's  counsel  also  submitted  in  evidence 
the  statutory  declaration  for  compensation  of  plaintiff  Early, 
which  declaration  in  answer  to  question  25  says  "  Free 
range." 

The  sections  of  the  Railway  Act  which  were  used  in  sup- 
port of  this  action  or  contra  read  with  amendments  as  fol- 
lows : — 

Vol.  1,  K.  S.  C.  1906,  ch.  37,  sec.  294:— 

*'  Xo  horses,  sheep,  swine  or  other  cattle  shall  be  per- 
mitted to  be  at  large  upon  any  highway,  within  half  a  mile 
of  the  intersection  of  such  highway  with  any  railway  at  rail 
level,  unless  they  are  in  charge  of  some  competent  person  or 
persons,  to  prevent  their  loitering  or  stopping  on  such  high- 
way at  such  intersection,  or  straying  upon  the  railway. 

"  2.  All  horses,  sheep,  swine  or  other  cattle  found  at  large 
contrary'  to  the  provisions  of  this  section  may,  by  any  person 
who  finds  them  at  large,  be  impounded  in  the  pound  nearest 
to  the  place  where  they  are  so  found,  and  the  pound-keeper 
with  whom  the  same  are  im|X)unded  shall  detain  them  in 
like  manner  and  subject  to  like  regulations  as  to  the  care  and 
disposal  thereof,  as  in  the  cas^e  of  cattle  imponded  for  tres- 
pass on  private  property. 

"3.  If  the  horses,  sheep,  swine  or  other  cattle  of  any  per- 
son, which  are  at  large  contrary  to  the  provisions  of  this 
section,  are  killed  or  injured  by  any  train,  at  such  point  of 
intersection,  he  shall  not  have  any  right  of  action  against  any 
company  in  respect  of  the  same  being  so  killed  or  injured.'' 

Vols.  I-II,  9-10  Edw.  VII.  ch.  50,  sec.  8:  "sub-sec.  4  of 
sec.  294  of  the  said  Act  is  repealed  and  the  following  is  sub- 
stituted therefor: — 

"4  When  any  horses,  sheep,  swine  or  other  cattle  at  large, 
whether  upon  the  highway  or  not,  get  upon  the  property  of 
the  company,  and  by  reason  thereof  damage  is  caused  to  or 
by  such  animal,  the  party  suffering  such  damage  shall,  except 
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in  the  eases  otherwise  provided  for  by  the  next  following 
section,  be  entitled  to  recover  the  amount  of-  such  damage 
against  the  company  in  any  action  in  any  court  of  competent 
jurisdiction,  unless  the  company  establishes  that  such  animal 
got  at  large  through  the  negligence  or  wilful  act  or  omission 
of  the  owner  or  his  agents,  or  of  the  custodian  of  such  animal 
or  his  agent ;  Provided,  however,  that  nothing  herein  shall  be 
taken  or  construed  as  relieving  any  person  from  the  penalties 
imposed  by  sec.  407  of  this  Act." 

Vol.  I,  R.  S.  C.  ch.  37,  sec.  294,  sub-sec.  5  :— 

*'The  fact  that  any  such  animal  was  not  in  charge  of 
some  competent  person  or  persons  shall  not,  if  the  animal 
was  killed  or  injured  upon  the  property  of  the  company,  and 
not  at  the  point  of  intersection  with  the  highway,  deprive 
the  owner  of  his  right  to  recover.  3  Edw.  VII.  ch.  58,  sec. 
237. 

Ch.  37,  sec.  254  :— 

"  The  company  shall  erect  and  maintain  upon  the  railway, 

(a)  Fences  of  a  minimum  height  of  4  feet  6  inches  on 
each  side  of  the  railway; 

(b)  Swing  gates  in  such  fences  at  farm  crossings  of  mini- 
mum height  aforesaid,  with  proper  hinges  and  fastenings: 
Provided  that  sliding  or  hurdle  gates,  constructed  before  the 
Ist  day  of  February,  one  thousand  nine  hundred  and  four, 
may  be  maintained;  and, 

(c)  cattle-guards,  on  each  side  of  the  highway,  at  every 
highway  crossing  at  rail  level  with  the  railway. 

*'  2.  The  railway  fences  at  every  such  highway  crossing 
shall  be  turned  into  the  respective  cattle-guards  on  each  side 
of  the  highway. 

"  3.  Such  fences,  gates  and  cattle-guards  shall  be  suitable 
and  sufficient  to  prevent  cattle  and  other  animals  from  get- 
ting on  the  railway. 

Vols.  I-II,  1-2  Geo.  V.  ch.  22,  sec.  9  :— 

"  Sub-sec.  4  of  sec.  254  of  the  principal  Act  is  repealed, 
and  the  following  are  enacted  as  sub^ecs.  4  and  5  of  the  said 
section : — 

"  4  The  Board  may  upon  application  made  to  it  by  the 
company,  relieve  the  company,  temporarily  or  otherwise, 
from  erecting  and  maintaining  such  fences,  gates  and  cattle- 
guards  where  the  railway  passes  through  any  locality  in 
which,  in  the  opinion  of  the  Board,  such  works  and  structures 
are  unnecessarv. 
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"  5.  Where  the  railway  is  being  oonstructed  throng  en- 
closed lands,  it  shall  be  the  duty  of  the  company  to  take  ef- 
fective measures  to  prevent  cattle  or  other  animals  esoaping 
from  or  getting  upon  such  enclosed  lands  or  upon  the  prop- 
erty of  the  company  by  reason  of  any  act  or  thing  done  by 
the  company,  its  contractors,  agents  or  employees." 

The  questions  I  have  to  decide  in  this  action  are: — 

(1)  Were  the  plaintiffs  guilty  of  negligence  in  allowing 
their  horses  to  run  at  large  without  being  in  charge  of  a 
competent  person  on  the  date  in  question  ? 

(2)  Would  the  said  animals  have  got  upon  the  defendant 
(company's  right  of  way  and  been  killed,  if  cattle-guards  on 
<»ach  side  of  said  railway  crossing  had  been  properly  erectel 
and  maintained? 

(3)  Did  the  defendant  company  fail  to  perform  a  statu- 
toiy  duty  in  not  maintaining  said  cattle  guards,  and  if  so. 
were  they  guilty  of  contributory  negligence? 

(4)  Were  the  animals  killed  as  a  result  of  the  cattle- 
guards  not  being  maintained  on  each  side  of  the  crOBsiug, 
and  was  this  the  proximate  cause  resulting  in  the  death  of 
the  said  animals? 

In  answer  to  the  first  question  I  cannot  find  that  the 
plaintiffs  were  guilty  of  negligence  or  wilful  act  or  omisssion. 
Mr.  Justice  Perdue  in  Greenlaw  v.  C.  N.  R.,  24  W.  L.  R. 
512,  defines  the  word  "negligence"  as  follows:  "The  word 
'  negligence '  as  used  in  the  above  section  must  be  interpreted 
in  accordance  with  the  laws  of  the  province,  there  being  no 
special  meaning  put  upon  it  by  the  Railway  Act.  To  do 
something  permitted  and  authorized  by  law,  something 
ordinarily  done  in  the  municipality  by  reasonable  and  pru- 
dent men  can  surely  not  be  held  to  be  an  act  of  negligence. 
The  other  words,  ^  wilful  act  or  omission '  give  more  diflR- 
culty.  The  word  *  omission  '  means  the  failure  to  do  some- 
thing which  it  is  one's  duty  to  do,  or  which  a  reasonable  man 
would  do.  The  word  ^  wilful '  used  in  the  expression  ^  wil- 
ful default '  has  been  defined  as  meaning  that  a  person  acting: 
as  free  agent  and  what  has  been  done  arises  from  the  spon- 
taneous action  of  his  will."  The  learned  justice  further  say:? : 
"  I  think  the  whole  expression  ^  wilful  act  or  omission  *  meaus 
doing  something  which  a  reasonable  man  would  not  do,  or 
failing  to  do  something  that  a  reasonable  man  would  do." 

If,  as  the  evidence  shews,  there  was  free,  range  where  the 
said  animals  were  at  large,  the  plaintiffs  cannot  be  charge*! 
with  negligence  or  any  wilful  act  or  omission. 


1915]  EARLY  V.  V.  N,  R.  883 

The  answer  to  the  second  question  is  not  a  difficult  one. 
I  find,  and  I  think  the  evidence  bears  out  the  finding,  that 
if  the  cattle-guards  had  been  down  in  their  proper  place  at 
the  time  in  question  the  horses  would  not  have  got  upon  the 
said  defendant  company^s  right  of  way  as  aforesaid  and  would 
not  have  been  killed.  The  amendment  to  the  Railway  Act, 
sec  254,  above  quoted,  gives  the  company  no  right  to  leave 
up  said  cattle-guards  in  winter  without  permission  on  ap- 
plication to  the  Railway  Board,  but  the  said  guards  must  be 
erected  and  maintained  at  all  times  unless  said  Railway  Board 
permit  otherwise.  The  defendants  failed  to  maintain  said 
cattle-guards  and  to  perform  a  statutory  duty  and  became 
liable  to  a  penalty  under  sec.  427  of  said  Railway  Act.  I  find 
that  in  so  acting  the  said  company  were  guilty  of  contribu- 
tory negligence. 

Question  4.  The  proximate  cause  resulting  in  the  death 
of  said  animals  was  the  failure  to  maintain  cattle-guards. 
The  horses  were  killed  on  the  right  of  way,  because  the  cattle- 
guards  were  removed  and  thus  access  to  said  right  of  way 
became  an  easy  matter,  as  there  was  no  obstruction  nor  any- 
thing to  prevent  the  animals  from  so  trespassing*  The  said 
cattle-guards  were  down  during  certain  months  of  the  year 
to  prevent  just  such  an  occurrence  as  the  one  in  question, 
namely,  to  keep  animals  off  the  company's  right  of  way. 
Lars  K.  Sevick  testified  that  he  authorized  the  section  fore- 
man to  take  up  and  lay  down  the  said  cattle-guards.  The 
removal  was  solely  by  his  instruction  and  no  permission  from 
the  Railway  Board  was  ever  obtained. 

The  counsel  for  the  defendant  company  cited  as  an  auth- 
ority in  support  of  the  defence,  the  case  of  Sporle  v.  Grand 
Trunk  Pacific  Railway,  28  W.  L.  R.  271.  In  this  Alberta 
case  Mr.  Justice  Stuart  delivers  the  judgment  of  the  appeal 
court  and  relies  largely  upon  the  reasoning  of  Mr.  Justice 
Perdue  in  Clayton  v.  C.  N.  R.,  17  Man.  L.  R.  435,  also  in 
7  W.  L.  R.  721.  In  that  case  the  law  is  laid  down  that 
liability  cannot  be  made  out  under  sec.  254,  sub-sec.  3,  and 
sec.  427  and  sub-eec.  2,  by  shewing  that  cattle-guards  at  a 
highway  crossing  where  cattle  got  onto  the  track  were  defec- 
tive. Where  the  plaintiff's  horse  got  on  the  highway  because 
of  the  plaintiff's  negligence  in  not  keeping  up  his  fences  and 
being  frightened  by  a  train  and  then  was  killed  by  a  train, 
the  defendant  company  was  held  not  to  be  responsible. 

That  case  of  Clayton  v.  C.  N.  R.  and  the  judgment  of 
Mr.  Justice  Perdue  is  largely  varied  in  another  Manitoba 
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case,  Parke  v.  C.  N.  B.,  15  W.  L.  B.  445,  and  on  aptpeai 
18  W.  L.  B.  p.  118,  120,  121.  The  judgment  in  the  latter 
case  would  indicate  that  the  failure  to  fulfil  a  statutory  duty 
is  a  ground  for  action  and  both  sections  of  the  law,  namely, 
254  and  427  and  294  are  separate  and  distinct. 

Even  were  I  to  find  negligence  on  the  part  of  the  plain- 
tiffs, which  I  do  not  under  the  evidence,  I  would  be  inclined 
to  the  view  that  the  burden  of  liabilit}'  would  rest  upon  tiiat 
party  guilty  of  contributory  negligence,  whose  said  negli- 
gence was  the  proximate  cause  which  brought  about  the  death 
of  said  animals. 

Mr.  Justice  Johnstone  in  Bird  v.  Can.  Pac.  By.  Co.,  I. 
Sask.  L.  B.,  280,  gays:  "As  to  the  question,  did  the  injur}- 
arise  from  the  defective  state  of  the  crossing,  as  the  proxi- 
mate cause,  or  was  the  proximate  cause  the  action  of  the 
horses?  I  think  the  answer  to  this  question  should  be 
the  proximate  cause  of  the  damage  as  against  the  defend- 
ants was  the  defective  state  of  the  approaches  on  the 
crossing.''  The  learned  judge  cited  the  case  of  Toms 
v.  Township  of  Whitby,  35  U.  C.  B.  195,  and  in 
appeal,  37  F.  C.  B.  100,  as  an  authority  in  favour  of  this 
proposition.  Wilson,  J.,  at  p.  219  of  the  said  judgment 
after  a  lengthy  review  of  cases  expressed  in  his  conclusion  in 
the  words :  "  The  defendants,  I  think,  are  directly  liable  for 
the  injuries  done  because  it  did  happen  by  reason  of  the  de- 
fective state  of  the  road,  and  that  was  the  direct,  immediate, 
and  proximate  cause  of  the  damuge.^' 

In  TTnderhill  on  Torts,  7th  Can.  ed.,  I  read  at  p.  302: 
**A  plaintiffs  own  negligence  which  contributed  to  the  injury 
does  not  defeat  his  right  of  action  if  the  defendants  might 
or  could  by  exercise  of  ordinary  care  have  avoided  it."  Again 
on  p.  303 :  "  Where  a  railway  train  in  approaching  a  cross- 
ing neglects  to  give  the  proper  signals  the  company  will  not 
l)e  relieved  from  liability  because  the  person  whose  cattle  were 
run  over  did  not  take  the  best  means  of  avoiding  the  accident 
and  because  his  horses  were  unmanagea/ble.*'  Tyson  v.  G.  T. 
By.  Co.,  20  U.  C.  B.  256. 

In  Bender  v.  Canadian  Southern  By.  Co.,  37  U.  C.  B.  39. 
Judge  Wilson  says :  "  We  do  not  feel  satisfied  they  were  right 
in  holding  the  plaintiff  free  from  some  blame,  but  however 
that  may  be,  he  would  not  be  disqualified  from  recovering?, 
if  notwithstanding  any  failure  upon  his  part  the  defendant^ 
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could,  by  exercise  of  reasonable  care  upon  his  part,  have 
avoided  the  injury  which  is  complained  of." 

Mr.  Livingston,  counsel  for  the  plaintiffs,  eubmitted  io 
nie  a  number  of  other  cases,  and  among  them  were  Stitt  v. 
C.  X.  K.,  23  W.  L.  R.  641;  Clare  v.  C.  N.  R.,  17  W.  L.  R. 
536;  McLeod  v.  C\  X.  R.,  9  C.  R.  C.  39. 

The  cases  1  have  referred  to  seem  to  nie  to  supply  all  the 
necessary  authority  for  my  judgment  and  I  see  nothing  to  bo 
gained  by  elaborating  any  further  on  the  law.  In  view  of  all 
the  evidence  submitted  and  all  the  questions  of  law  as  I  de- 
cided them,  I  must  find  that  the  defendants  are  liable  for  the 
loss  sustained  by  the  said  plaintiffs,  and  I  assess  the  damages 
at  the  value  fixed  by  the  witness  Topott. 

There  will  be  judgment  for  the  plaintiff  Early  for  $275 
and  costs ;  and  there  will  be  judgment  for  the  plaintiff  Hodg- 
son for  $150  and  costs. 

There  will  be  counsel  fee  in  each  case  of  $25. 

The  appeal  was  heard  by  Haultaix,  C.J.,  Newlanos 
and  McKay,  JJ. 

J.  N.  Fish,  K.C.,  for  plaintiffs,  appellants. 
P.  H.  Gordon,  for  defendants,  respondents. 

Hailtaix,  C.J. : — I  do  not  think  that  the  facts  o-f  this 
case  come  within  the  provisions  of  the  first  three  sub-sections 
of  sec.  294  of  the  Railwav  Act.  Those  sub-sections  deal  ex- 
clusively  with  the  case  of  animals  killed  or  injured  at  the 
point  of  intersection  of  a  highway  with  a  railway.  The  ani-  . 
mals  in  question  in  this  case  were  killed  on  the  property  of 
the  railway  company  at  a  considerable  distance  from  the 
point  of  intersection.  The  case  clearly  comes  wuthin  sub- 
sections 4  and  5  of  sec.  294,  the  'provisions  of  which  are  as 
follows : — 

"  When  any  horses,  sheep,  swine  or  other  cattle  at  large, 
whether  upon  the  highway  or  not,  get  upon  the  property  ot* 
the  company,  and  by  reason  thereof  damage  is  caused  to  or 
by  such  animal,  the  party  suffering  such  damage  shall,  ex- 
cept in  the  cases  otherwise  provided  for  by  the  next  following 
section,  be  entitled  to  recover  the  aniount  of  such  damage 
against  the  company  in  any  action  in  any  court  of  competent 
jurisdiction,  unless  the  conrpany  establishes  that  such  animal 
got  at  large  through  the  negligence  or  wilful  act  or  omission 
of  the  owner  or  his  agent,  or  of  the  custodian  of  such  animal 
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or  his  agent;  Provided,  however,  that  notiiing  herein  shail 
be  taken  or  construed  as  relieving  any  person  from  the  pen- 
alties imposed  by  sec.  407  of  this  Act.  (New  sub-sec.  4  as 
enacted  by  sec.  8,  of  ch.  50,  of  the  Statutes  of  1910.) 

"  5.  The  fact  that  any  such  animal  was  not  in  charge  of 
some  competent  person  or  persons  shall  not,  if  the  animal 
was  killed  or  injured  upon  the  property  of  the  company,  and 
not  at  the  point  of  intersection  with  the  highway,  deprive 
the  owner  of  his  right  to  recover." 

In  order  to  successfully  resist  the  plaintiff's  claim  the 
defendant  company  must  esta;blish  that  the  animals  which  got 
upon  its  property  and  were  killed  "  got  at  large  through  tiiJ 
negligence  ^'or  wilful  act  or  omission  of  tiie  owner  or  his 
agent  or  of  the  custodian  of  such  animal  or  his  agent" 

It  is  admitted  by  the  plaintiff  that  his  horses  were  run- 
ning at  large  from  the  11th  March  up  to  the  ISth  March, 
1913,  the  day  of  the  accident.  During  the  earlier  part  of 
the  year  the  horses  had  been  kept  in  an  enclosed  posture,  but 
on  and  after  the  11th  March  they  were  allowed  by  the  plain- 
tiff to  run  at  large  "  when,"  as  he  says,  "  the  herd  law 
(leased."  The  plaintiff  was  called  as  a  witness  on  behalf  of 
the  defendant  and  on  cross-examination  by  his  own  counsel 
made  the  following  statement,  "  There  was  a  by-law  of  the 
rural  municipality  of  Wilton  permitting  animals  to  run  at 
large    .    .    .    after  March  11th,  and  I  turned  them  out." 

The  reference  in  this  and  other  evidence  of  a  similar 
nature  is  undoubtedly  to  a  by-law  permitting  animals  to 
run  at  large  during  a  certain  portion  of  the  year,  which  the 
municipality  had  the  power  to  make  under  the  "  Rural  Muni- 
cipality Act."  Objection  was  taken  to  the  evidence  given 
with  regard  to  existence  of  a  by-law  and  in  view  of  that  ob- 
jection I  do  not  think  that  we  can  assume  that  anv  such  bv- 
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law  was  passed. 

Under  these  circumstances,  then,  was  the  plaintiff's  act 
of  turning  the  horses  out  negligence  or  a  wilful  act  or  omis- 
sion on  his  part  ?  In  my  opinion  it  was  a  wilful  act  because  it 
was  done  deliberately  and  intentionally.  It  might  also  be 
called  a  wilful  omission  because  the  plaintiff  deliberately 
omitted  to  do  what  in  the  absence  of  a  by-law,  he  should  have 
done,  that  is,  keep  his  horses  from  runnihig  at  large.  See 
Murray  v.  C.  P.  R.,  7  W.  L.  R.  50 ;  Becker  v.  C.  P.  R.,  5  W. 
Ti.  R.  570.  The  case  of  Greenlaw  v.  C.  N.  Ry.  Co.,  24  W. 
L.  R.  512,  was  cited  on  behalf  of  the  respondent  but  in  that 
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case  there  was  a  by-law  permitting  the  running  at  large  of 
cattle  at  all  times  of  the  year  and  presumably  that  by-law  was 
properly  proved.  On  the  facts  of  that  case  I  would  respect- 
fully agree  with  the  interpretation  given  to  the  words  "  wil- 
ful .act  or  omission."  But  here  we  have  no  such  by-law 
proved  and  the  presumption  must  be  against  the  right  to 
allow  animals  to  run  at  large. 

But^  the  respondent  says,  if  I  was  guilty  of  negligence  or 
a  wilful  act  or  commission,  the  real,  direct  and  effective 
cause  of  the  accident  was  the  failure  of  the  defendant  com- 
pany to  maintain  cattle-guards  suitable  and  sufiBcient  to  pre- 
vent cattle  and  other  animals  from  getting  on  the  railway, 
as  required  by  sec.  254  of  the  Bailway  Act. 

The  evidence  shews  that  the  cattle-guards  at  the  point 
where  these  horses  got  on  the  railway  had  been  removed  for 
the  win<ter  and  had  not  been  replaced  at  the  time  of  the  ac- 
cident and  there  is  no  suggestion  that  the  defendant  com- 
pany had  been  relieved  by  the  Board  of  Railway  Commis- 
sioners from  the  duty  of  maintaining  these  cattle-guards 
under  sub-sec.  4  of  sec.  254  as  amended  by  sec.  9  of  ch.  22 
of  the  Statutes  of  1911. 

Sec.  427  provides  a  penalty  for  the  omission  on  the  part 
of  a  railway  eompiany  to  do  anything  required  by  the  Act 
by  the  company  where  no  other  penalty  is  specially  provided 
in  the  Act.  Sub-sec.  2  of  that  section  further  enacts  that 
the  company  in  addition  to  such  penalty  shall  be  liable  to 
any  person  injured  by  any  such  omission  for  the  full  amount 
of  damages  sustained  thereby.  This  section,  in  my  opinion, 
does  not  apply  to  the  present  case.  Sec.  294  of  the  Railway 
Act  very  largely  extends  the  common  law  liability  of  a  rail- 
way company  for  injuries  to  animals  which  get  upon  the 
property  of  the  company  and  provides  a  special  defence 
against  actions  brought  in  respect  of  such  injuries.  In  the 
language  of  Perdue,  J.,  in  Clayton  v.  Can.  Northern  Ry. 
Co.,  17  Man.  L.  R.  at  p.  435,  cited  with  approval  in  Sporle 
v.  G.  T.  P.  Ry.  Co.,  28  W.  L.  R.  271,  "  the  section  provides 
the  whole  remedy  to  which  the  owner  shall  be  entitled  in  such 
a  case  and  the  circumstances  under  which  he  can  recover. 
.  .  .  The  rights  and  liabilities  of  the  railway  company  in 
respect  of  animals  at  large  are  declared  by  sec.  237  (now  294) 
and  no  section  of  general  application  contained  in  the  Act 
should  add  to  or  interfere  with  the  specific  provisions  con- 
tained in  the  section  specially  framed  to  deal  with  it.''     The 
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plaintiff  cannot  be  allowed  to  invoke  the  general  principle 
of  the  common  Law  to  ei^re  his  contributory  negligence  in  the 
face  of  a  specific  enactment  making  that  contributory  negli- 
gence an  absolute  defence  to  his  action. 

The  appeal,  therefore,  should  be  allowed  with  costs.. 

Newlands,  J.: — The  facts  in  this  case  are  not  disputetl. 
The  plaintiff  turned  out  certain  horsQS  of  his  and  alloweil 
them  to  run  at  large  without  being  under  the  charge  of  any 
)>erson.  These  horses  strayed  upon  the  defendants'  railroad 
at  the  intersection  of  the  railroad  with  a  highway,  there 
being  no  cattle-guard  to  prevent  them  from  going  on  the  rail- 
road at  such  point  of  intersection.  The  horses  were  killed 
upon  the  railroad  by  defendants'  train  and  plaintiff  brought 
this  action  for  their  value. 

Sub-eecs.  4  and  o  of  sec.  '^94  of  the  "  Railway  Act"  are 
as  follows: — 

"  Wlien  any  horses,  sheep,  swine  or  other  cattle  at  large, 
whether  upon  the  highway  or  not,  get  upon  the  property  of 
the  company  and  are  killed  or  injured  by  a  train,  the  owner 
of  any  such  animal  so  killed  or  injured  shall,  except  in  the 
i'aees  otherwise  provided  for  by  the  next  following  section, 
be  entitled  to  recover  the  amount  of  such  loss  or  injun 
against  the  company  in  any  action  in  any  court  of  competent 
jurisdiction,  unless  the  company  establishes  that  such  ani- 
mal got  at  large  through  the  negligence  or  wilful  act  or  omis- 
sion of  the  owner  or  his  agent,  or  of  the  custodian  of  such 
animal  or  his  agent. 

"  5.  The  fact  that  any  such  animal  was  not  in  charge  of 
some  competent  person  or  persons  shall  not,  if  the  animal  wa- 
killed  or  injured  upon  the  property  of  the  company,  and  not 
at  the  point  of  intersection  with  the  highway,  deprive  the 
owner  of  his  right  to  recover." 

It  is  not  alleged  that  there  was  any  negligence  on  the  part 
of  the  plaintiff  in  turning  these  horses  out  but  Mr.  Fish,  K.C.. 
on  behalf  of  the  defendants  contends  that  they  were  at  large 
through  the  "  wilful  act  of  the  owner."  The  plaintiff  in  hi^^ 
evidence  stated  that  "  there  was  a  by-law  which  was  passe«l 
permitting  animals  to  run  at  large  after  March  11th  and  I 
tunied  them  out." 

In  construing  the  word  "wilful"  in  connection  .with  the 
term  "  wilful  default,"  Bowen,  L.J.,  in  In  re  Young  anil 
Harston's  contract,  31   Oh.  D.  168  at  p.  174  says: — 
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"  The  other  word  which  it  is  sought  to  define  is  "  wilful.'' 
That  is  a  word  of  familiar  use  in  every  branch  of  law  and 
although  in  some  branches  of  the  law  it  may  have  a  special 
meaning,  it  generally  as  used  in  courts  of  law,  implies  noth- 
ing blameable,  but  merely  that  the  person  of  whose  action  or 
default  the  expression  is  used,  is  a  free  agent,  and  that  what 
has  been  done  arises  from  the  spontaneous  action  of  his  will. 
It  amounts  to  nothing  more  than  this,  that  he  knows  what 
he  was  doing  and  intends  to  do  what  he  is  doing  and  is  a  free 
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agent. 

If  I  adopt  this  meaning  of  the  word  *'  wilful ''  and  I  see 
no  reason  why  I  should  not  do  so,  as  the  act  under  discussion 
refers  to  civil  rights  and  not  to  criminal  offences  where  I  can 
understand  that  the  word  would  have  the  sinister  meaning 
put  upon  it  by  Wurtele,  J.,  in  Ex  parte  O'Shaughnessy,  8 
Can.  C.  C.  136  at  p.  139,  then  I  must  hold  that  the  horses 
in  this  case  were  at  large  through  the  wilful  act  of  the  own^r 
and  the  defendants  would  not  therefore  be  liable  under  sub- 
sec.  4  of  sec.  294  of  the  Railway  Act  for  killing  these  animals. 

It  was  pointed  out  at  the  argument  that  sec.  294  only 
forbids  animals  to  be  at  large  within  half  a  mile  of  the  inter- 
section of  the  railroad  with  a  highway  and  that  there  was  no 
evidence  in  this  case  as  to  what  distance  from  such  intersec- 
tion the  animals  were  when  thqj'  were  let  go  at  large.  This 
does  not,  in  my  opinion,  affect  the  defendants'  liability,  he- 
cause  the  evidence  shews  that  they  were  at  large  within  such 
distance  from  the  crossing  when  they  strayed  upon  the  rail- 
road and  thus  brought  themselves  within  the  prohibition  of 
sec.  294,  and  the  plaintiff  having  turned  them  at  large  by  his 
wilful  act  must  be  said  to  have  permitted  them  to  stray  at 
their  pleasure  and  therefore  it  would  be  with  his  permission 
that  they  strayed  within  the  prohibited  distance  from  the 
intersection  of  the  railroad  and  the  highway. 

Xor  would  the  fact  that  defendants  had  no  cattle-guards 
at  this  crossing  entitle  plaintiff  to  recover.  This  duty  is  im- 
posed upon  the  company  by  sec.  254  of  the  Railway  A-ct  and 
they'  may  be  liable  to  a  penalty  for  not  complying  with  the 
Act  but  I  do  not  think  it  affects  their  liability  to  the  owners 
of  animals  trespassing  on  their  property.  The  horses  in  ques- 
tion were  trespassing  at  the  time  they  were  killed  and  the 
defendants'  only  liability  in  such  a  case  is  under  sub-sec.  4  of 
sec.  294  of  the  Railway  Act  and  as  they  have  brought  thi< 
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oase  within  the  exceptions  contained  in  that  sub-section  ihef 
are  not  liable. 

The  appeal  should  therefore  be  allowed  with  costs. 

MgKay^  J.,  concurred  with*  Haultaix,  C.J. 

Appeal  allowed. 


SASKATCHEWAH. 

Mabch  20T|i,  1915. 

SUPREME  COURT  EN  BANC. 

Re  OS'MNDER  ESTATE. 

Private  International  Law — Will — Movables — Lex  Domidlu 
— Immovables — Lex  loci  m  sitae — Testator  Making  no 
Provision  for  Wife — Application  for  Relief — Devolution 
of  Estates  Act — Jurisdiction  of  Judge  in  Chambers. 

A  judge  in  chambers  has  jurisdiction  to  entertain  an  application 
made  by  a  widow  for  relief  under  the  provisions  of  the  statutes  of 
1910-11,  ch.  13,  sees.  11a  to  llg,  beini?  an  Act  to  Amend  the  Devo- 
lution of  Estates  Act. 

Movables  situated  in  iSaskatchewan  disposed  of  by  the  win  of 
a  person  domiciled  in  Alberta  at  the  time  of  his  death  are  not  sub- 
ject to  the  laws  of  the  Province  of  Saskatchewan  and  cannot  be  taken 
into  consideration  on  an  application  by  a  widow  for  relief  undf*r 
the  Devolution  of  Estates  Act  where  her  hu^and  disposed  of  all 
liis  property,   making  no  provision  for  her. 

Where  a  testator  domiciled  in  Alberta  at  the  time  of  his  death 
disposes  of  all  his  property,  including  immovables  in  both  Alberta 
and  Saskatchewan,  making  no  provision  for  his  widow,  the  courts 
of  Saskatchewan  may  entertain  an  application  by  the  widow  for 
relief  under  the  Devolution  of  £2states  Act  with  regard  to  tfie  im- 
movables situated  wiithin  that  province. 

An  appeal  from  the  judgment  of  Newlands,  J.,  in 
Chambers,  refusing  to  entertain  an  application  by  a  widow 
for  relief  under  the  Devolution  of  Estates  Act,  .(as  amended 
by  Statutes  of  1910-11,  ch.  13),  her  husband  having  disposed 
of  all  his  property  by  will,  making  no  provision  for  her. 

The  appeal  was  heard  by  Haultain,  C.J.,  Brown,  El- 
wood  and  McKay,  JJ. 

H.  D.  Pickett,  for  applicant,  appellant. 

J.  N".  Pish,  K.C,  and  Ferguson,  for  respondent. 
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The  judgment  of  the  court  was  delivered  by 

Haultain^  C.J. : — Junes  Ostrander  died  in  Banff,  in  the 
proYinee  of  Alberta,  on  the  20th  February,  1914. 

At  the  time  of  his  death  he  had  a  fixed  place  of  abode  at 
Banff.  By  his  will,  dated  the  7th  May,  1913,  he  appointed 
Edward  N.  Hopkins  of  Moose  Jaw,  in  the  province  of  Sas- 
katchewan, and  William  H.  Ostrander  of  Dereham,  in  the 
province  of  Ontario,  executors  of  the  said  will.  By  his  will 
the  testator  disposed  of  a  large  amount  of  property,  some 
of  it  in  Alberta  and  some  of  it,  consisting  of  land  and 
chattel  property,  in  Saskatchewan.  On  the  22nd  April,  1914, 
the  will  was  proved  and  registered  in  the  Surrogate  Court 
of  the  judicial  district  of  Moose  Jaw  and  letters  probate  were 
granted  to  the  above  named  executors.  By  his  will  the  testa- 
tor  disposed  of  the  whole  of  his  property  and  made  no  pro- 
vision of  any  kind  for  his  widow. 

The  widow  accordingly  applied  for  relief  under  the  pro- 
visions of  "  An  Act  to  amend  the  Devolution  of  Estates 
Act"  (Ch.  13  of  the  Statutes  of  1910-11). 

Sees.  11a.  to  llg.  of  that  Act  are  as  follows: — 

"  11a.  The  widow  of  a  man  who  dies  leaving  a  will  by  the 
terms  of  which  his  said  widow  would  in  the  opinion  of  the 
judge  before  whom  the  application  is  made  receive  less  than 
if  he  had  died  intestate  leaving  a  widow  and  children  may 
apply  to  the  supreme  court  for  relief. 

"  lib.  The  application  may  be  made  by  notice  of  motion 
in  the  matter  of  the  estate  of  the  deceased. 

"  lie.  The  notice  of  motion  shall  be  served  upon  the 
executors  named  in  the  will  or  upon  any  person  to  whom  a 
grant  of  letters  of  administration  with  will  annexed  has  been 
made  six  clear  days  before  the  nK)tion  is  returnable. 

"  lid.  The  court  may  direct  any  other  person  to  be  served 
with  notice  of  the  application  and  the  practice  and  procedure 
of  the  supreme  court  upon  applications  in  chambers  shall  ^o 
far  as  the  same  are  found  to  be  applicable  apply  to  proceed- 
ings under  sees.  11a  to  Ilk,  both  inclusive,  of  this  Act,  save 
as  herein  otherwise  provided. 

"lie.  The  application  shall  be  supported  by  an  aflSdavit 
of  the  applicant  setting  forth  fully  all  the  facts  entitling  her 
to  relief  under  sees.  11a  to  Ilk  inclusive  of  this  Act. 

"  llf.  The  court  may  direct  such  other  evidence  to  be 
triven  in  addition  to  the  evidence  adduced  by  the  parties  to 
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the  application  and  in  such  manner  as  shall  seem  necessary 
or  proper. 

'^  llg.  On  any  such  application  the  court  may  make  such 
allowance  to  the  applicant  out  of  the  estate  of  her  husband 
disposed  of  by  will  as  shall  in  the  opinion  of  the  judge  be 
equal  to  what  would  have  gone  to  such  widow  under  this  Act 
had  her  deceased  husband  died  intestate  leaving  a  widow  ami 
children/' 

The  application  was  made  by  notice  of  motion  to  a  judge 
in  Chambers,  and  was  refused  by  my  brother  Newlauds  ou 
the  ground  that  it  should  have  been  made  to  the  court  pre- 
sided over  by  a  single  judge  and  not  to  a  judge  in  chamber^. 

There  can  be  no  doubt  from  the  language  of  sees.  11a. 
and  llg.  that  the  application  should  be  made  to  a  judge  ami 
not  to  the  court  en  banc^  and  the  Supreme  Court  is  only 
mentioned  in  11a.  to  indicate  the  forum.  Sec.  lid;  provide^ 
that  the  practice  and  procedure  of  the  Supreme  Court  in 
Chambers  shall,  so  far  as  it  is  applicable,  apply  to  these  pro- 
ceedings. 

Sec.  11a,  however,  provides  that  the  application  shall  1h» 
made  to  a  judge  and  sec.  lid.  prescribes  the  practice  and 
procedure. 

Sec.  14  of  the  Judicature  Act  (Ch.  52,  R.  S.  S.)  provides 
a8  follows: — 

"  The  jurisdiction  of  the  Supreme  Court  shall  be  exer- 
cised so  far  as  regards  the  procedure  and  practice  therein  in 
the  manner  provided  by  this  Act  and  the  rules  of  court  in 
force  in  Saskatchewan  or  in  the  manner  provided  by  rule?* 
of  court  made  from  time  to  time  under  the  authority!  of  this 
Act  and  where  no  spfecial  provision  is  contained  in  this  Act 
or  the  said  rules  it  shall  be  exercised  as  nearly  as  may  be  h.< 
it  was  exercised  in  the  Supreme  Court  of  Judicature  in  Eng- 
land as  it  existed  on  the  1st  day  of  January,  1898." 

In  England,  by  the  Statutes  11  George  IV.  and  1  William 
IV.,  every  judge  of  the  Courts  of  Queen's  Bench,  Common 
Pleas  and  Exchequer  was  authorized  "  to  transact  such  busi- 
ness at  Chambers  or  elsewhere  depending  on  any  of  the  said 
courts  as  relates  to  matters  over  which  the  said  courts  have 
a  common  jurisdiction  and  as  may  be  according  to  the  course 
and  practice  of  the  court  transacted  by  a  single  judge." 

Reading  that  enactment  together  with  1  and  2  Vict.  cli. 
45,  sec.  1,  the  effect  was  to  provide  that  every  judge  of  tho 
said  courts  sitting  at  Chambers  had  power  to  deal  with  any 
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matter  which,  by  statute  or  otherwise  might  be  dealt  with  by 
a  judge  of  any  of  those  courts  in  particular. 

Before  the  Supreme  Court  of  Judicature  Act,  1873,  "  the 
general  rule  with  regard  to  jurisdiction  acquired  by  statute 
is  stated  in  Smeeton  v.  Collier  (1847),  17  L.  R.  Ex.  17,  1 
Ex.  457,  to  be  that  where  a  statute  in  general  terms  and 
without  any  special  limitation  either  express  or  to  be  inferred 
from  its  terms,  gives  any  power  to  one  of  the  superior  courts, 
that  power  may  be  exercised  by  a  judge  at  Chambers  as  the 
delegate  of  the  court  and  it  is  only  in  cases  of  special  limita- 
tion or  where  the  statute  contains  expressions  from  which  it 
may  be  inferred  that  the  application  was  intended  to  be  made 
in  open  court  that  .the  judge  in  chambers  has  no  jurisdiction. 
This  rule  of  construction  is  still  applied."  Archibald  & 
Vizard's  Practice  p.  1,  cited  in  the  Annual  Practice  195,  p. 
075. 

In  the  case  of  Clover  v.  Adams  .(1881),  6  Q.  B.  D.  622, 
Lindley,  J.,  at  p.  625,  says :  "  the  judge  at  Chambers  has 
l)ower  to  act  for  the  court  generally  unless  there  are  any 
words  to  deprive  him  of  it,  and  here  there  is  nothing  to  oust 
his  jurisdiction."  [Reference  to  Jackson  v.  Randall  (1874), 
24  U.  C.  C.  P.  87;  Salm  Kyrburg  v.  Posnanski  (1884),  13 
Q.  B.  D.  218 ;  Ainstell  v.  Lesser  (1885),  16  Q.  B.  D.  187.] 

The  last  two  cases  dealt  with  the  construction  of  sec.  39 
of  the  Supreme  Court  of  Judicature  Act,  1873,  which  mutatis 
mutandis  corresponds  to  sec.  18  of  our  own  Judicature  Act : 

"  18.  Any  judge  of  the  Supreme  Court  may  subject  to 
any  rules  of  court  exercise  in  court  or  in  chambers  all  or  any 
part  of  the  jurisdiction  by  this  Act  vested  in  the  Supreme 
Court  in  all  such  cases  and  matters  and  in  all  such  proceed- 
ings in  any  causes  or  matters  as  in  England  before  the  pass- 
ing of  the  Supreme  Court  of  Judicature  Act  1873,  might  have 
been  heard  in  court  or  in  chambers  respectively  by  a  single 
judge  of  any  of  the  courts  specified  in  sec.  13  hereof  and 
whose  jurisdiction  was  thereby  transferred  to  the  high  court 
or  as  may  ibe  directed  or  authorised  to  be  so  heard  by  any 
rules  of  court;  in  all  such  cases  any  judge  sitting  in  court 
shall  be  deemed  to  constitute  a  court. 

(2)  Subject  to  any  statute  prohibiting  or  restricting  pro- 
ceedings by  way  of  certiorari  a  single  judge  shall  in  addition 
to  his  other  powers  have  all  the  powers  of  the  court  as  to 
proceedings  by  way  of  certiorari  over  the  proceedings,  orders, 
convictions  and  adjudications  had,  taken  and  made  by  jus- 
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tices  of  the  peace  and  police  magistrates  and  in  addition 
thereto  shall  have  the  power  of  revising,  amending,  modif}- 
ing  or  otherwise  dealing  with  the  same.'' 

A  consideration  of  the  forgoing  authorities  convinces  m*; 
that  a  jndge  in  chambers  has  jurisdiction  to  hear  the  applica- 
tion in  question. 

The  fact  that  the  testator  had  his  domicile  in  Alberta  at 
the  time  of  his  death  and  the  farther  fact  that  his  will  dis- 
poses of  real  and  personal  property  in  Alberta  and  Saskat- 
chewan raises  two  important  questions. 

(1)  Has  this  court  any  jurisdiction  in  the  matter  at  all? 

(2)  If  it  has  jurisdiction,  what  property  is  subject  to  that 
jurisdiction  ? 

As  regards  movables : — 

(1)  "  The  courts  of  the  domicil  are,  primarily,  the  proper 
(ourte  to  determine  who  is  entitled  to  the  movables  of  tiie  de- 
ceased (whether  he  died  testate  or  intestate)  and  where  these 
courts  have  pronounced,  the  English  courts  must  follow  them 
without  investigating  the  grounds  of  their  decision  or  receiv- 
ing further  evidence  of  its  validity. 

(2)  "Where  the  courts  of  the  domicil  have  not  pro- 
nounced the  English  courts  must  decide  for  themselves  on 
such  evidence  as  they  think  proper  what  the  law  of  the  domi- 
cil is,  i.e.,-  whom  the  courts  of  the  domicil  would  have  de- 
clared to  have  been  entitled  to  the  property  (whether  under 
a  will  or  on  an  intestacy)  if  they  had  been  called  upon  to 
decide  the  question.  In  arriving  at  a  decision  the  Englisii 
court  must  consider  itself  to  be  a  court  sitting  in  the  countiy 
where  the  deceased  died  domiciled  and  it  must  deal  with  the 
question  as  such  a  court  would  have  dealt  with  it.''  6  Hals. 
221,  222.  See  also  Dicey's  Conflict  of  Laws  (2nd.  ed.),  pp. 
667-672,  and  cases  cited  by  both  authors. 

As  regards  immovables :  "  the  validity  of  a  will  of  im- 
movables is  determined  in  every  respect  whether  as  regards 
capacity,  form  or  material  validity  by  the  lex  loci  rei  sitae." 
6  Hals.  219,  and  cases  cited  therein. 

"The  general  principle  of  the  common  law  is  that  the 
laws  of  the  place  where  immovable  property  is  situate  exclu- 
sively govern  in  respect  to  the  rights  of  the  parties,  the  modes 
of  transfer  and  the  solemnities  which  accompany  them.  The 
common  law  has  avoided  all  difficulties  by  a  simple  and  uni- 
form test.     It  declares  that  the  law  of  the  situs  shall  exclu- 
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sively  govern  in  regard  to  all  rights,  interests  and  titles  in 
and  to  immovable  property."    Story,  466. 

This  statement  of  the  general  principle  by  Story  is  said 
by  Dicey  in  the  2nd  edition  of  the  Conflict  of  Laws,  at  p. 
500  to  he  "  beyond  dispute  and  applicable  to  rights  of  every 
description/' 

[Reference  to  Attorney-General  v.  Mill  (1831),  2  Dow  & 
Clark.  393  H.  L.;  Preke  v.  Carbery  (1873),  L.  R.  18  Eq. 
461 ;  In  Goods  in  Gentili  (1875),  Ir.  Rep.  9  Eq.  541 ;  Duncan 
v.  Lawson,  [1889]  41  Ch.  D.  394;  In  re  Piercy,  Whitehaven 
V.  Piercy,  [1895]  1  Ch.  83 ;  In  re  Moses,  Moses  v.  Valentine, 
[1908]  2  Ch.  235.] 

Following  the  principles  stated  above^  I  arrived  at  the 
conclusion  that  the  movables  in  Saskatchewan  disposed  of  by 
the  will  in  question  are  not  subject  to  the  law  of  this  province 
and  cannot  be  taken  into  consideration  on  an  application  for 
relief  under  the  Devolution  of  Estates  Act. 

Has  then  the  widow  any  right  to  relief  as  respects  the  im- 
movables in  this  province? 

The  fact  that  sec.  21  of  the  Devolution  of  Estates  Act 
provides  that  land  in  Saskatchewan  shall  descend  to  the  per- 
sonal representative  of  the  deceased  owner  and  be  distributed 
as  if  it  were  personal  estate  does  not,  in  my  opinion,  make 
the  land  ''  personal  estate,**  or  in  any  way  affect  the  general 
principle  with  regard  to  immovables.  The  section  merely 
prescribes  the  mode  in  which  land  shall  descend  in  Saskat- 
chewan and  provides  how  it  shall  be  distributed  in  the  event 
of  intestacy.  Land  still  remains  land  until  it  is  sold  and  the 
proceeds  are  available  for  distribution,  and  being  land  it 
must  be  dealt  with  and  he  subject  in  every  way  to  the  lex 
situs.     Byrne  v.  Colclough,  1  K.  &  J.  124. 

[Reference  also  to  In  re  Rea,  Rea  v.  ReH  (1902),  1  Ir.  R. 
451;  Hanson  v.  Walker  (1829),  7  L.  J.  (O.S.)  Ch.  135;  Re 
Peats  Trusts  (1869),  L.  R.  7  Eq.  302;  Grimwood  v.  Bartels 
(1877),  46  L.  J.  Ch.  788.] 

I  think  that  it  must  be  taken  for  granted  that  the  statute 
only  affects  to  deal  witli  and  can  only  deal  with  property 
within  the  jurisdiction  of  the  legislature  and  that  the  allow- 
ance the  widow  may  be  entitled  to  is  the  amount  which  would 
have  come  to  her  on  intestacy  under  the  Saskatchewan  Devo- 
lution of  Estates  Act. 

If  a  man  domiciled  in  Saskatchewan  died  intestate  leav- 
ing a  widow  and  children,  the  widow  is  entitled  to  one-third 
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of  his  entire  estate  within  the  province.  And  on  the  prin- 
liple  above  stated  she  would  also  be  entitled  to  one-third  of 
his  personal  estate  wherever  situate.  Any  real  estate  outside 
of  the  province  will,  as  is  stated  above,  follow  the  law  of  suc- 
cession of  the  country  in  which  it  is  situate. 

Under  the  Devolution  of  Estates  Act,  a  widow  under  cer- 
tain circumstances  may  be  awarded  an  allowance  which  bears 
a  certain  proportion  to  the  total  estate.  That  proportion 
and  that  estate  must  be  determdned,  as  I  have  already  pointed 
out,  by  the  laws  of  the  province  in  which  the  relief  is  sought 
Sec.  llh.  provides  for  that  relief  taking  the  form  of  a  con- 
>cyance  of  property  by  way  of  allowance  and  that,  of  course, 
can  onlv  be  ordered  under  the  lex  looi  rei  sitae. 

There  is,  I  believe,  in  Alberta  an  Act  similar  to  the  one 
under  consideration.  Unfortunately  the  applicant  in  this 
case  (lid  not  make  a  similar  application  to  the  Alberta  court. 
If  she  had,  that  court  could  only  have  awarded  her  her  pro- 
portion of  the  whole  personal  estate  and  of  such  portion  of 
the  real  estate  as  is  situate  in  Alberta.  The  Alberta  court 
could  not  in  any  way  deal  with  land  in  Saskatchewan,  on  the 
principle  already  mentioned,  that  the  validity  of  a  will  of  im- 
movables is  determined  in  every  respect  as  regards  capacity, 
form  or  material  validity  by  the  lex  loci  rei  sitae. 

Why  then  should  the  applicant  not  be  entitled  to  come  to 
this  court  and  ask  for  the  statutory  relief  in  respect  of  that 
portion  of  the  husband's  property  which  is  subject  to  the 
laws  of  this  province  alone?  I  am  of  opinion  that  she  ha^^ 
that  right  and  that,  to  the  extent  of  the  property  amenable 
to  our  law,  she  is  entitled  to  the  relief  provided  for  in  the 
Act. 

Unfortunately  the  amount  of  the  property  is  small  in 
comparison  to  the  total  estate  disposed  of  by  the  will.  - 

In  my  opinion,  therefore,  this  appeal  should  be  allowed. 

The  material  at  our  disposal  is  not  sufficient  to  enable  us 
to  fix  the  allowance  and  the  matter  should  therefore  be 
brought  up  again  m  chambers  for  that  purpose,  when  the 
chamber  judge  can  determine  what,  if  any,  further  evidence 
may  be  necessary  for  the  purpose. 

The  respondent  will  pay  the  applicant's  costs  of  this  ap- 
peal. 

Appeal  dUcnved. 
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ALBEBTA. 

Ives,  J.  March  25th,  1915. 

TRIAL. 

XORTH  WEST  THEATRE  CO.  LTD.  v.McKlNXOX. 

Landlord  and  Tenant — Assignment  by  Tenant  for  Benefit  of 
Creditors — Assignee  Entering  Into  Possession  Without 
Disclaiming  Lease  —  Personal  Judgment  Against  As- 
signee. 

Where  an  assignee  of  an  insolvent  acts  under  his  deed  of  as- 
siiniment  and  enters  into  possession  of  premises,  held  by  the  insol- 
vent under  a  lease,  without  clearly  disclaiming  the  lease,  he  thereby 
accepts   the   lease   and   becomes   personally   bound   by   its  covenants. 

White  v.  Hunt,  Jj.  R.  6  Bx.  p.  *^:  Hanson  v.  Stevenwn  and 
MUn».  106  E.  R.  at  p.  113;  Rendall  v.  Andre%r»  et  ah,  61  L.  J.  Q.  B. 
D.  p.  630:  referred  to. 

An  action  by  a  landlord  to  recover  from  the  defendant, 
as  assignee  of  the  ten&nt  of  said  landlord,  a  loss  of  $995 
arising  from  the  difference  in  rent  of  premises  for  the  unex- 
pired term  of  a  lease  taken  by  the  said  tenant,  an  insolvent. 

0.  M.  Biggar,  K.C.,  for  plaintiff. 
J.  F.  Lymburn,  for  defendant. 

TvKs,  J.: — The  facts, are  these: — 

The  plaintiff,  by  a  writing  dated  the  12th  November, 
1913,  let  and  demised  to  one  Mcljachlan  certain  premises  in 
the  city  of  Edmonton  for  a  term  of  two  years,  computed  from 
the  15th  November,  1913,  at  a  rent  resen'ed  payable  in 
monthly  instalments  of  $200. 

McLachlan  went  into  possession  and  conducted  his  busi- 
iu»ss  there  until  the  31st  day  of  < August,  1914,  at  which  date 
he  executed  an  assignment  to  the  defendant  for  the  benefit  of 
his  creditors,  under  the  provisions  of  the  Assignments  Act. 
The  defendant  is  an  official  assignee  under  that  Act. 

The  defendant  took  possession  of  the  estate — stock  in 
trade  of  jewelry,  etc. — in  the  premises  and  entered  into  pos- 
session of  the  premises  on  the  1st  of  September. 

On  the  morning  of  September  3rd  defendant  had  a  con- 
versation with  the  landlord's  solicitors,  who  were  threatening 
distraint  for  rent  and  defendant  savs  that  he  then  assured 

VOL.  XXX.  W.T^R.  NO.  17 — 61 « 


898  ^^^-^  WKSTfJRX  LAW  REPORTER.  [  VOL.  30 

them  that  he  would  see  to  the  rent  while  he  was  there  if 
they  would  refrain  from  distraint.  On  the  same  day  their 
solicitors — Messrs.  Grieshach,  O'Connor  &  Co. — ^wrote  de- 
fendant referring  to  the  morning  conversation,  and  said  that 
if  he  would  undertake  the  rent  as  assignee  they  would  not  g«) 
to  the  expense  or  formality  of  distraint  on  behalf  of  the 
lef^sor.  On  September  5th  the  defendant  writes  to  the  .^li- 
citors  guaranteeing  the  rent  of  the  premises  as  long  as  he 
occupies  them.  On  the  6th  NoveJmb^r  the  defendant  for- 
Avards  to  the  solicitors  of  the  lessor  his  cheque  for  $bOO  in 
])ayment  of  rent  foi*  September,  October  and  November.  This 
])ayment  is  acknowledged  by  the  solicitors  in  their  letter  to 
the  defendant  dated  2nd  December  and  they  further  sav  in 
this  letter:  "As  arranged  the  acceptance  of  this  cheque  is 
not  to  prejudice  our  rights  in  any  way  under  the  lease,  nor 
shall  it  operate  to  any  extent  aji  evidence  of  a  monthly  ten- 
ancy.^' 

To  this  letter  defendant  replies  on  the  4th  l)eceml»cr  and 
the  2nd  paragraph  reads,  "  I  am  not  going  to  be  responsible 
for  any  further  rent  in  connection  with  the  McTjachlan  estate, 
so  I  will  be  glad  to  have  you  take  any  steps  that  you  think 
necessar}'  to  protect  your  interests." 

At  the  end  of  September  the  defendant  had  sold  the  assets 
of  the  insolvent. 

On  the  2nd  day  of  Januar}-,  1915,  the  plaintiff,  lessors,  let 
the  premises  for  a  year  at  a  monthly  rental  of  $110  after  a 
consultation  with  defendant  who  says  that  he  advised  that 
the  proposed  new  lease  was  a  good  one,  considering  the  time.- 
and  conditions. 

TTpon  this  state  of  facts  the  plaintiff  asks  for  a  personal 
judgment  against  the  defendant. 

T  think  the  law  is  perfectly  clear  that  such  judgment 
should  go.  Where  an  a.ssignee  of  an  insolvent  acts  under  his 
deed  of  assignment  and  enters  into  possession  of  the  preniiso>. 
held  by  the  insolvent  under  lease,  without  dearlv  disclaiming 
the  lease,  he  accepts  the  lease  and  becomes  personally  bound 
l:y  its  covenants.  I  am  not  so  sure  of  his  liabilitv  if  he  doe* 
not  enter  into  possession  and  it  may  be  that  in  such  case  no 
disclaimer  would  be  required.  In  the  present  case,  however, 
the  defendant  entered  into  possession  and  made  no  disclaimer 
until  in  his  letter  of  the  4th  December — two  months  later— 
and  manifestly  he  could  not  then  shed  a  liability  which  ho 
had  assumed. 
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The  case  of  White  v.  Hunt,  L.  1?.  6  Ex.  p.  :Vi  is  very  dear 
and  in  point. 

The  authorities  urged  by  the  defendant,  namely,  Hanson 
V.  Stevenson  and  Milna,  106  E.  R.  at  p.  113,  and  Kendall  v. 
Andrew  et  al.  in  61  L.  J.  Q.  B.  D.  p.  630,  are  clearly  to  tlie 
same  effect. 

There  will  be  judgment  for  plaintiff  for  $995  and  costs, 
and  as  the  defendant  was  acting  with  the  approval  of  the 
inspectors,  a  direction  that  the  amount  be  paid  out  of  the 
funds  in  defendant's  hands  as  assignee  of  ('.  H.  McLachlaa 
to  the  extent  of  such  funds. 


BBITISH  COLTTMBIA. 

MaCDONALD,  J.  FkBIUAUY   15TII.   1915. 

TRIAL. 

MARRIOTT  V.  MARTI X, 

Solicitor  —  Profefudonal  Negligence  —  Purchase  of  Crown 
Land  —  Timber  Txinds  —  Failure  of  Solicitor  to  AdvUe 
Client  as  to  Liability  of  Refusal  of  Title  by  Crown  — 
Land  Act  {sec,  ^.9.) — Damages. 

Where  a  client  acting  upon  tlie  advice  of  hifl  nolicitor,  purchases 
land,  the  title  to  which  is  subsequently  refused  by  the  Grown  on  the 
ground  that  it  is  "  timber  land  "  within  the  meaning  of  sec.  ^  of 
the  Land  Act,  the  client,  in  order  to  recover  damages  from  the  so- 
licitor for  professional  negligence  for  the  failure  to  consfder  and 
advise  him  as  to  tiie  danger  of  the  purchase  being  refused  by  the 
Crown,  must  shew  not  merely  an  error  of  judgment  on  tihe  part  of  the 
solicitor,  but  the  want  of  professional  care  and  skill  to  such  an 
extent  as  to  render  the  solicitor  liable  for  gross  negligence. 

A  client  who  has  suffered  damage  from  the  professional  negli- 
gence of  his  solicitor,  is  entitled  jto  be  placed  in  the  same  position  as 
if  the  solicitor  had  done  his  duty. 

An  action  brought  by  a  client  against  a  solicitor  to  re- 
cover damages  for  loss  occasioned  hy  the  alleged  professional 
negligence  of  the  said  solicitor. 

0.  II.  Dorrell  and  Donald  Smith,  for  plaintiff. 
Maclean,  K.C,  for  defendant. 

Macdoxald,  J. : — Plaintiff  seeks  to  recover  damages  from 
the  defendant  on  the  ground  that  the  defendant  while  acting 
as  his  solicitor  was  negligent  and  that  loss  resulted  io  the 
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plaintiff  therefrom.  Plaintiff  agreed  to  buy  an  undivided 
one-third  interest  in  516  acres  of  land  at  Quataino,  B.C., 
from  one  George  Shone,  and  by  letter  of  the  6th  August, 
1912,  instructed  the  defendant  to  act  for  him  in  the  matter. 
Plaintiff  is  a  retired  English  solicitor,  but  not  being  familiar 
with  the  laws  of  this  province  he  thought  it  ^advisable  to  em- 
ploy a  local  solicitor.  Before  the  letter  referred  to  had  been 
acted  upon,  he  met  defendant  in  his  office  at  Victoria  and  a 
discussion  took  place  upon  the  question  of  the  title  that  could 
be  obtained  to  the  land  proposed  to  be  purchased.  The 
parties  do  not  differ  to  any  great  extent  as  to  what  occurred, 
except  that  the  plaintiff  states  that  at  this  consultation  the 
defendant  informed  him  that  there  was  no  practical  risk  to 
run  as  to  the  title  and  that  it  was  only  a  theoretical  risk. 
Defendant  denies  this  portion  of  the  conversation :  although 
plaintiff  was  firmly  convinced  as  to  his  recollection  in  this 
respect  being  correct,  I  am  inclined  to  think  he  is  honestly 
mistaken.  I  am  led  to  this  conclusion  by  the  fact  that  plain- 
tiff, when  giving  instructions  as  to  a  second  purchase  of  land 
on  the  18th  Octolber,  1912,  referred  to  the  title  to  a  further 
interest  in  the  same  property  as  follows: — 

"  I  presume  there  is  no  practical  risk  so  far  as  title  is  con- 
cerned, is  there?'* 

If  he  had  already  discussed  the  matter  with  his  solicitor 
he  would  have  put  the  query  in  a  different  manner  and  likely 
have  referred  to  the  previous  conversation.  However,  I  do 
not  think  this  point  material.  There  is  no  dispute  between 
the  parties  as  to  the  remainder  of  the  conversation  at  the 
meeting  in  August.  Plaintiff  admits  that  defendant  ex- 
plained to  him  that  he  could  not  get  title  to  the  land  he  was 
purchasing  until  the  Crown  Grant  issued :  that  it  was  within 
the  power  of  the  Crown  not  to  issue  a  grant  at  its  discretion ; 
the  Crown  could  so  act  with  or -without  sufficient  reason.  De- 
fendant informed  the  plaintiff  that  it  was  not  unusual  for 
people  to  deal  with  land  in  the  way  proix)sed  and  that  he 
himself  had  made  similar  purchases.  Discussion  then  took 
place  as  to  the  timber  and  the  defendant  was  fully  awaw 
that  the  plaintiff  was  laying  stress  upon  the  fact  that  the 
timber  on  the  land  was  valuable,  but  the  matter  of  rejection 
on  the  part  of  the  Crown  on  account  of  excess  of  timber  was 
not  discussed..  The  necessarj'  documents  were  prepared,  and, 
after  examination  of  the  certificates  of  purchase  and  a  cor- 
rection in  the  powers  of  attorney,  defendant  saw  no  reason 
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why  the  transaction  should  not  be  put  through  and  the  money 
paid  over  in  the  terms  of  the  agreement.  The  survey  had 
been  made  at  the  time.  A  cheque  for  $2,013.17  was  issued 
hj  the  plaintiff  in  favour  of  the  defendant  and  this  amount 
paid  over  to  the  vendor.  On  the  18th  October,  1912,  plaintiff 
agreed  to  buy  another  one-third  interest  in  the  Quatsin^J  land 
from  one  Knight. and  instructed  the  defendant  to  put  through 
the  matter  for  him,  adding  in^  his  letter  the  query  as  to  title. 
Defendant  acknowledged  receipt  of  the  letter  of  instructions 
on  the  21st  October,  1912,  and  stated  to  the  plaintiff  that  he 
would  find  out  if  the  parties  had  completed  their  payments 
to  the  Government  and  whether  the  powers  of  attorney  were 
then  in  good  order,  adding,  there  is  no  practical  risk,  in  my 
opinion,  and  tlie  way  in  which  the  transaction  with  Mr. 
Shone  was  carried  through  i«  the  only  possible  way  of  buying 
land  where  the  Crown  grant  has  not  yet  issued.  On  Novem- 
ber 6th,  1912,  defendant  wrote  the  plaintiff  that  the  docu- 
ments appeared  to  be  all  in  order  so  that  Shone  and  Knight 
might  now  be  paid  the  amounts  due  as  arranged.  The  pur- 
chase from  Knight  was  thus  completed  in  a  similar  manner 
to  the  previous  purchase  from  Shone,  and  on  November  Stli, 
1912,  plaintiff  paid  the  agents  for  Knight  and  Shono 
$3,321.17.  The  total  payments  made  by  the  plaintiff  in  re- 
spect of  these  purchases  were  the  said  sum  of  $2,013.17  paid 
to  the  defendant  and  the  sum  of  $2,667.17  paid  to  Knight 
and  the  sum  of  $654,  paid  clirectly  to  Shone — ^in  all  amount- 
ing to  $5,334.34.  This  amount  plaintiff  seeks  to  recover 
from  the  defendant,  together  with  interest. 

Plaintiff  complains  that,  the  matter  of  timber  on  the  land 
being  brought  to  the  attention  of  the  defendant,  he  should 
have  warned  him  as  to  the  danger  of  completing  the  pur- 
chase before  it  was  determined  that  the  land  being  sought  to 
be  purchased  from  the  Crown  was  not  "timber  lands" 
within  the  meaning  of  the  Land  Act,  or,  in  the  alternative, 
that  the  defendant  was  neglectful  of  his  duty  in  not  point- 
ing out  the  fact  that  "  timber  lands  "  could  not  be  sold.  It 
is  presumed  that  the  defendant  had  full  knowledge  of  the 
statutes  dealing  with  the  sale  of  Crown  lands  and  the  ques- 
tion is  whether  he  was  negligent  in  completing  the  purchases. 

It  is  contended  that  defendant  is  only  liable  for  gross 
negligence.  In  Schoen  v.  Macdonell,  18  W.  L.  R.  p.  329, 
the  defendants  were  held  liable,  and  Mr.  Justice  Galliher  in 
his  judgment,  refers  to  the  neglect  of  the  solicitors  to  procure 
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certain  timber  licenses  resulting  in  loss  to  the  plaintiffs  as 
"*'  a  case  of  gross  carelessness  "  on  the  part  of  Jones,  one  of 
the  partners,  and  all  the  defendants  were  held  liable.  It  is 
difficult  to  determine  what  is  gross  negligence  on  the  part  of 
a  solicitor.  Mr.  Justice  Denman  in  Whiteman  t.  Hawkins 
4  C.  P.  D.  (1878),  13  at  p.  19,  in  referring  to  the  judgment 
of  the  county  court  judge  deciding  that  the  defendant  was 
not  liable  as  a  solicitor,  states: — 

'^  If  his  judgment  turned  upon  any  supposed  distinctiou 
l)etween  differ^it  degrees  of  negligence — ^if  he  thought  that 
to  render  the  defendant  liable  to  substantial  damages,  it  vnk» 
necessaiy  to  establish  gross  negligence  as  contradistinguished 
from  want  of  due  care  and  attention  to  his  business  as  a  soli- 
citor — ^I  think  he  was  wrong." 

In  Nocton  v.  Ashburton,  (Lord),  [1914]  A.  C.  932,  at 
p.  956,  Lord  Haldane  does  not  refer  to  different  degrees  of 
negligence  on  the  part  of  a  solicitor  acting  for  his  client. 
^'The  solicitor  contracts  with  his  client  to  be  skilful  and 
careful."  And  at  p.  958,  reference  is  made  to  the  solicitor 
being  liable  for  a  breach  of  the  implied  contract  to  eiercise 
due  care  and  skill.  In  Faithful  v.  Kestaven,  103  L.  T.  B. 
p.  56,  an  action  was  brought  by  a  solicitor  for  costs  and  the 
wife  of  the  defendant  counterclaimed  to  recover  damages 
for  alleged  negligence  on  the  part  of  the  plaintiff  in  givinj< 
wrong,  advice  and  in  omitting  to  give  good  advice  to  her. 
Degrees  of  negligence  as  applied  to  a  solicitor  seem  to  have 
been  fully  recognized,  and  Farwell,  L.J.,  said : — 

"  On  the  whole  I  have  come  to  the  conclusion  that  then* 
is  not  enough  negligence  to  amount  to  that  crassa  negli- 
gentia  necessary  to  support  an  action  against  a  solicitor  and 
that  this  appeal  fails." 

In  the  same  case  reference  is  made  to  the  judgment  of 
Tjord  Denman,  C.J.,  in  Hunter  v.  Caldwell,  10  Ad.  &  Ell. 
(N.S.)  69,  at  pp.  81-2  as  follows: — 

"  It  was  the  province  of  the  judge  to  inform  the  jury  for 
what  species  or  degree  of  negligence  an  attorney  was  properly 
answerable,  and  what  duty  in  the  case  before  them  was  cast 
upon  him  either  by  the  statute  or  the  practice  of  the  court: 
but,  having  done  this,  it  was  right  to  leave  them  to  say,  con- 
sidering all  the  circumstances  and  the  evidence  of  the  prac- 
titioners, whether,  in  the  first  place,  the  attorney  had  per- 
formed his  duiy,  and,  in  the  second,  in  case  of  non-perform- 
ance, whether  the  neglect  was  of  that  sort  of  degree  which 
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wa6  Yenial  or  culpable  in  the  sense  of  not  sustaining  or  sus- 
taining an  action/' 

The  error  of  the  plaintiff  in  advising  the  wife  seems  to 
have  been  treated  as  one  of  lack  of  judgment.  Kennedy, 
L.J.,  says  that  something  more  than  that  is  necessary  in 
order  to  constitute  actionable  negligence  and  the  learned  trial 
judge  was  not  considered  to  have  been  wrong  in  holding  that 
it  was  not  proved  to  his  satisfaction  that  there  was  such  a 
want  of  the  professional  care  and  skill  required  "  as  to  mako 
a  good  charge  of  negligence  against  a  solicitor."  Lord 
Brougham  in  Purvis  v.  Landell  (1845),  12  CI.  &  P.  91,  at  p. 
98,  in  referring  to  an  action  against  a  solicitor  for  negli- 
gence says: — 

'^  It  is  of  the  very  essence  of  this  action  that  there  should 
be  a  negligence  of  a  crass  description,  which  we  call  crassa 
negligentia — that  the  man  who  has  undertaken  to  perform 
the  duty  of  an  attorney  .  .  .  had  so  negligently  discharged 
(his  duty)  as  to  damnify  his  employer  or  deprive  him  of  the 
benefit  which  he  had  a  right  to  expect  from  the  services/' 

He  refers  to  Lord  EllenborougVs  judgment  in  Baikie  v. 
('handless,  3  Camp.  p.  17, .to  the  same  effect,  and  then  adds: 

"  Further,  the  record  must  bring  before  the  court  a  case 
of  that  kind,  either  by  stating  such  facts  as  no  man  who 
reads  it  will  not  at  once  perceive,  although  without  its  being 
alleged  in  terms  to  be  crassa  negligentia — something  so  clear 
that  no  man  can  doubt  of  it;  or,  if  that  should  not  be  the 
case,  then  he  must  use  the  very  averment  that  he  was  crassa 
negligentia." 

Plaintiff's  pleadings  herein  do  not  allege  gross  negligence, 
so  the  plaintiff  is  driven  to  contend  that  the  pleadings  and 
evidence  shew  such  statement  of  facts  as  to  constitute  gross 
negligence,  "  so  that  he  who  runs  may  read."  Plaintiff  must, 
in  order  to  come  within  the  authorities,  take  the  position  that 
it  was  not  merely  an  error  of  judgment  on  the  part  of  his 
solicitor  in  failing  to  consider  and  advise  him  as  to  the  dan- 
ger of  the  purchase  being  refused  on  the  ground  of  the  quan- 
tity of  timber  on  the  land,  but  that  such  failure  was  want  of 
professional  care  and  skill  to  such  an  extent  as  to  render  the 
defendant  liable  for  gross  negligence.  It  must  be  borne  in 
mind  that  the  plaintiff  was  purchasing  property  to  which  he 
was  well  aware  he  could  not  then  obtain  title.  Presumably, 
his  submission  is  that  while  he  knew  he  could  not  obtain  title 
and  was  willing  to  accept  the  risks  attached  to  his  purchase 
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which  had  been  pointed  out  to  him  by  the  defendant^  still 
he  would  not  have  accepted  the  further  risk  which  he  allege»« 
should  have  been  disclosed  and  from  which  he  suffered  dam- 
age.  This  involves  consideration  of  the  position  of  the  par- 
ties at  the  time  and  the  extent  to  which  a  solicitor  is  re- 
quired to  search  and  advise,  where  it  is  thus  common  ground 
))etween  the  client  and  himself  that  the  title  is  not  being 
passed,  and  that  the  obtaining  of  a  complete  title  eventually 
is  uncertain. 

No  criticism  has  been  offered  as  to  the  form  of  the  con- 
veyancing approved  of  by  the  defendant.  The  documents 
contained  covenants  for  title  and  other  necessary  safeguards. 
Did  the  defendant  then  under  the  circumstances  give  bad 
advice  or  fail  to  give  good  advice  in  connection  with  this 
purchase,  and,  if  so,  did  such  failure  amount  to  actionable 
negligence?  In  the  purchase  of  Crown  lands  it  is  provided 
that  they  are  to  be  classified  by  the  surveyor,  who  is  to  make 
full  and  accurate  field  notes  of  his  survey,  which  are  to  be 
filed  in  the  Department  of  Lands  accompanied  by  a  statutory 
declaration  verifying  such  notes,  and  shewing  the  area  of 
timber  lands  and  first  class  or  second  class  lands  which  are 
embraced  in  such  survey.  The  distinction  between  first  and 
second  class  lands  is  indicated,  and  then  as  to  timber  lands 
sec.  39  of  the  Land  Act  provides  that: — 

^Timber  lands  (that  is,  lands  which  contain  milling 
timber  of  the  average  extent  of  eight  thousand  feet  to  the 
acre  west  of  the  Cascades  and  five  thousand  feet  to  the  acre 
east  of  the  Cascades,  to  each  one  hundred  and  sixty  acres) 
shall  not  be  open  for  sale." 

Defendant  admits  that  he  did  not  search  the  field  notes 
pertaining  to  the  lands  in  question.  He  was  not  called  as  a 
witness  on  his  own  behalf  at  the  trial,  and,  apparently,  relied 
upon  his  examination  for  discovery  (put  in  in  its  entirety 
by  the  plaintiff)  together  with  the  correspondence,  including 
copies  of  the  departmental  files.  He  did  not  offer  as  an  ex- 
cuse for  not  examining  these  field  notes  that  sec,  39  had  no 
application.  It  was,  however,  argued  on  his  behalf  that  the 
pieces  of  land  of  which  he  was  purchasing  undivided  inter- 
ests were  not  "  timber  lands  '^  within  the  meaning  of  this 
section.  Of  the  three  pieces  of  land  applied  to  be  purchased 
from  the  Crown,  lot  1012  has  347  acres,  lot  1013  has  127 
acres,  and  lot  1011  has  44  acres.  The  submission  that  the 
definition  given  to  timber  lands  in  the  section  could  not  be 
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applied,  as  the  average  extent  of  timber  to  the  acre  is  based 
on  "each  160  acres/'  has  no  weight  when  dealing  with  lot 
1012,  so  that  if  "  due  care  and  skill "  means  that  the  field 
notes  should  be  searched  and,  if  not  available,  completion 
of  the  sale  should  be  delayed  until  survey  was  made  and  the 
field  notes  filed  with  proper  classification,  then  the  defend- 
ant was  negligent  in  the,  matter.  I  do  not  think,  however, 
that  the  point  as  to  basis  of  determining  "  timber  lands ''  is 
well  taken  as  to  any  of  the  pieces.  The  Department  of  Lands 
would  at  any  rate  be  justified  under  the  Act  m  refusing  ap- 
plication to  purchase  where  the  average  extent  of  milling  , 
timber  was  eight  thousand  feet  to  the  acre,  notwithstanding 
that  the  piece  of  land  sought  to  be  purchased  was  less  than 
160  acres.  Were  the  application  of  the  section  to  be  other'- 
wise,  it  would  mean  that  along  the  irregular  shore  line  of  the 
province  applicants  might  obtain  by  purchase  at  the  Govern- 
ment price  land  which  was  less  than  160  acres  in  area,  con- 
trary to  the  spirit  and  intention  of  the  legislation.  If  this 
section  might  thus  affect  the  lands  in  question,  then  to  what 
extent  should  the  defendant  have  advised  and  searched  as  to 
the  likelihood  of  it  being  applied  ?  As  to  the  first  purchase 
from  Shone,  the  surveyor's  notes  were  mailed  to  the  Depart- 
ment of  Lands  on  the  25th  July,  1912,  and  presumably,  were 
on  file  in  the  department  until  they  were  returned  to  tho 
surveyor  for  correction  on  the  25th  August,  1912.  They 
were  amended  and  re-filed  on  the  26th  September,  1912,  and 
consequently,  were  on  file  at  the  time  when  the  defendant 
wrote  the  plaintiff  on  the  20th  August,  1912,  stating  that 
he  had  examined  the  certificates  of  purchase  and  the  powers 
of  attorney,  and  that  they  were  adequate  and  sufficient  with 
the  exception  of  a  change  being  required  in  the  description 
of  the  property  giving  the  lot  numbers  "  now  that  the  survey 
has  been  made."  He  then  added :  "  T  do  not  see  any  reason 
why  the  transaction  should  not  be  put  through  in  the  way 
here  provided  for  and  am  giving  this  letter  to  Mr.  Shone, 
who  states  he  is  going  up  to  Duncans  to  see  you."  Whether 
such  notes  were  on  file  or  not  at  this  time,  I  think  the  solici- 
tor should  have  examined  all  available  documents  that  would 
assist  in  protecting  his  client,  though  the  field  notes,  if  ex- 
amined, would  hot  then  have  indicated  any  lands  classified  as 
"timber  lands."  Tt  is  true  the  plaintiff  had  spoken  of  the 
valuable  timber  on  the  property  but  that  of  itself  might  not 
be  sufficient  to  suggest  to  the  defendant  the  advisability  of 
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inTestigating  as  to  wheiher  the  lands  were  olassified  as  tim- 
ber lands  or  not.  He  might  assume  that  the  applicants  for 
purchase  were  not  seeking  to  obtain  land  from  the  Crown 
which  was  not  open  for  sale.  If  a  search  at  that  time  would 
have  disclosed  the  fact  that  a  portion  of  the  land  was  classi- 
fied as  '^  timber  land ''  then  it  was  his  duty  not  to  have  sanc- 
tioned completion  of  the  purchase  until*  the  question  of 
whether  the  Crown  was  willing  to  sell  had  been  determined. 
It  might  be  contended  that  the  defendant  should  have  made 
enquiries  as  to  the  classification  of  the  lands.  It  is  a  matter 
of  opinion  but  I  do  not  think  there  was  under  the  circum- 
stances as  to  this  piece,  the  want  of  care  on  the  part  of  &e 
defendant  requisite  to  create  liability.  lAs  to  the  second  pur- 
chase of  a  one-third  interest  in  the  same  land  from  Knight 
this  took  place  at  a  time  when  the  field  notes  had  been  altered 
and  returned  to  the  Department  of  Lands.  If  they  had 
been  searched  they  would  have  shewn  that  the  surveyor  act- 
ing for  the  applicants  to  purchase  had  by  declarations  mtAe 
on  the  24th  September,  1912,  stated  in  his  classification  of 
the  lands  that  lot  1011  containing  44  acres  had  20  acres  of 
timber  lands  and  24  acres  of  second  class  lands^  while  lot 
1012  containing  347  acres  had  200  acres  of  timber  lands  and 
147  acres  of  second  class  lands  and  lot  -1013  containing  127 
acres  had  90  acres  of  timber  lands  and  37.  acres  of  second 
class  lands.  It  was  thus  clearly  stated  that  lands  which  the 
surveyor  classified  as  **  timber  lands  "  were  sought  to  be  pur- 
chased from  the  Crown.  This  would  be  in  the  face  of  the 
provision  of  the  statute  that  such  lands  were  not  open  for 
sale.  Defendant  should,  after  searching  and  finding  this 
condition  of  affairs,  have  either  advised  his  client  to  aban- 
don the  purchase  of  a  further  interest  or  at  any  rate  to  hold 
the  matter  in  abeyance  until  the  danger  of  refusal  had  been 
removed.  It  was  urged  that  in  any  event,  aside  from  the 
question  of  negligence,  it  was  not  proved  that  the  Minister 
of  Lands  had  refused  to  complete  the  sale  on  the  ground  that 
they  were  timber  lands.  It  is  true  that  the  letter  stating  that 
this  was  the  reason  for  refusal  is  only  si^ed  by  the  Deputy 
Minister  of  Lands,  but  I  do  not  think  such  a  defence  is  now 
open  to  the  defendant.  His  actions  subsequent  to  the  refusal 
to  purchase  and  the  correspondence  has  estopped  him  from 
setting  up  such  a  contention.  My  opinion  is  that  in  the  pur- 
chase of  the  one-third  interest  from  Knight  by  agreement 
dated  13th  October,  1912,  the  defendant  did  not  exercise  due 
'^oare  and  skiU*'  required  of  him  as  a  solicitor. 
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Even  if  the  defendant  be  held  liable  for  negligence^  it  is 
contended  that  there  is  no  evidence  to  shew  that  the  plaintiff 
suffered  damage  on  this  account.  Plaintiff  says  that  money 
was  paid  on  the  strength  of  the  advice  or  lack  of  advice  given 
by  the  defendant.  None  of  the  moneys  so  paid  have  been 
recovered  nor  has  the  plaintiff  brought  any  action  under  the 
covenants  contained  in  the  agreement  with  Knight.  It  was 
argued  on  his  behalf  that  even  if  any  action  had  been  brought, 
aside  from  the  question  of  Knight  being  financially  respon- 
sible, a  question  might  arise  as  to  whether  a  defence  was 
not  open,  based  upon  the  decisions  in  Brownlee  v.  Mcintosh 
(1913),  5  W.  W.  R.  1137;  26  W.  L.  R.  906;  and  Clark  v. 
Swan  .(1914),  6  W.  W.  R.  319;  27  W.  L.  R.  694.  I  do  not 
consider  it  necessary  to  come  to  any  conclusion  on  this  point 
as,  in  my  opinion,  the  onus  of  shewing  that  the  moneys  could 
be  recovered  under  the  agreement  rests  upon  the  defendant. 
There  is  evidence  to  shew  that  he  was  prepared  to  damnify  or 
protect  the  plaintiff  in  any  action  that  might  be  brought  for 
such  a  purpose  and  I  do  not  think  he  can  now  successfully 
contend  that  the  plaintiff  should  have  pursued  any  remedy 
he  may  possess  against  Knight  before  being  entitled  to  call 
upon  the  defendant  for  payment.  Mayne  on  Damages,  7th 
ed.,  p.  498,  dealing  with  actions  against  attorneys,  says: — 

"A  plaintiff  is  entitled  to  be  placed  in  the  same  position 
as  if  the  attorney  had  done  his  duty,  but  he  is  entitled  to  no 
more.  However,  where  no  diligence  could  have  been  ef- 
fectual, as  where  the  client  could  have  had  no  ground  of  ac- 
tion or  defence,  the  attorney  cannot  be  liable  for  negligence* 
unless  it  was  caused  independent  of  the  necessary  result  of 
the  suit  or  other  proceeding.  It  lies  upon  the  defendant, 
however,  to  establish  this  defence  affirmatively,  and  the  fact 
that  the  plaintiff  has  suffered  no  actual  injury  is  no  bar  to 
the  action  being  otherwise  maintainable.  He  is  entitled 
to  nominal  damages." 

In  Whiteman  v.  Hawkins,  supra,  the  County  Court  Judge 
said : — 

"  The  question  of  damages  would  raise  a  very  serious  dif- 
ficulty even  if  he  held  that  the  solicitor  had  not  been  guilty 
of  gross  negligence.*' 

It  appeared  that  with  respect  to  a  piece  of  property,  for 
which  title  was  defective,  the  price  obtained  could  not  be 
segregated  from  the  rest  of  the  property  disposed  of.  The 
extent  of  the  loss  that  had  arisen  through  the  solicitor  couM 
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not  be  specifically  detennined.  On  appeal,  reversing  the 
judgment  of  the  County  Court  Judge,  the  matter  was  dealt 
with  by  Denman,  J.,  as  follows : — 

^^I  think  we  have  abundant  material  before  us  to  shew 
to  what  extent  the  plaintiff  has  been  damnified  by  the  ad- 
mitted negligence  of  the  defendant.  The  whole  case  va> 
fully  gone  into  and  the  defendant  offered  no  evidence  to  shew 
that  the  plaintiff  had  really  sustained  no  damage.  1  appre- 
hend it  to  <be  a  sound  principle  of  law  as  against  a  wrongdoer 
that,  if  negligence  is  proved,  in  the  absence  of  evidence  on 
the  part  of  the  defendant  to  reduce  the  damages,  the  plain- 
tiff is  entitled  to  recover  the  full  amount  of  the  pecuniarv 
loss  he  has  sustained/' 

In  Gould  V.  Blanchard,  29  N.  S.  R.  p.  361,  at  364,  Towns- 
hend,  J.,  says: — 

The  burden  of  proving  negligence  is  primarily  on  the 
plaintiff,  but,  when  once  established,  it  is  for  the  solicitor  to 
prove  that  the  client  was  not  injured  by  it." 

There  should  be  judgment  for  the  plaintiff  for  the  am- 
ount paid  under  the  Knight  agreement — $2,667.17.  Plain- 
tiff is  entitled  to  his  (»osts  of  action. 
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Foreign  Judgment — Conditional  Appearance  Before  Foreign 
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A  Dominion  company  with  its  head  office  in  Alberta,  entered  a 
conditional  appearance  in  Ontario,  expressed  to  be  "  without  prejudice 
to  the  rii^ht  of  defendant  to  dinpute  the  jurisdiction  of  ttie  court" 
In  its  statement  of  defence  defendant,  after  stating  that  it  was 
delivered  without  prejudice  to  its  said  rights,  set  out  grounds  of 
defence  to  the  action  on  the  merits.  The  action  was  tried  in  the 
presence  of  defendants  counsel  and  the  plaintiff,  and  judgment  was 
given  for  the  latter: — 

Held,  that  plaintiff  was  entitled  to  sue  in  Alberta  upon  the  said 
judgment  on  the  ground  that  defendant  attorned  to  the  jurisdic- 
tion of  the  foreign  court  and  could  not  afterwards  be  beard  to  say 
that  it  was  not  bound  by  the  judgment  of  the  said  court. 

Bois9Ure  v.  Brockner  d  Co.,  6  T.  L.  R.  85,  followed. 

Action  by  plaintiff  upon  a  judgment  recovered  by  him 
in  Ontario. 

I.  B.  Howatt,  for  plaintiff. 
J.  R.  Tjavell,  for  defendant. 

Walsh,  J. : — The  plaintiff  sues  upon  a  judgment  re- 
covered by  him  against  the  defendant  in  Ontario.  The  only 
defence  is  that  as  the  defendant  is  a  Dominion  company  with 
its  head  oflBce  in  this  province,  this  judgment  cannot  be  en- 
forced against  it  here. 

I  have  to  deal  with  the  facts  upon  verbal  admissions  made 
by  counsel  at  the  trial  together  with  a  certified  copy  of  the 
proceedings  in  the  foreign  court  which  was  put  in  by  consent. 
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The  defendant  pursuant  to  leave  given  it  by  order  of  the 
judge  of  that  court  entered  a  conditional  appearance  under 
Rule  173  of  the  Ontario  Bules  of  Court,  which  rule  reads  as 
follows :  ^'A  conditional  appearance  may  be  entered  by  leave 
of  the  court  or  a  judge/'  The  appearance  so  entered  was  ex- 
pressed to  be  "without  prejudice  to  the  right  of  the  de- 
fendant to  dispute  the  jurisdiction .  of  the  court  herein." 
Seven  days  later  a  statement  of  defence  was  delivered^  the 
first  paragraph  of  which,  after  reciting  the  above  order,  con- 
cludes as  foUovra:  "and  the  defendant  delivers  this,  its  de- 
fence, hereto  pursuant  to  the  leave  aforesaid  without  preju- 
dice to  its  said  rights."  Three  other  paragraphs  appear  in 
the  statement  of  defence,  setting  out  grounds  of  defence  to 
the  action  upon  the  merits.  In  the  following  month  the 
action  came  on  for  trial,"  in  presence  of  counsel  for  the  de- 
fendant, the  plaintiff  appearing  in  person,"  to  quote  the  lan- 
guage of  the  formal  judgment,  when  "  upon  hearing  read  the 
pleadings  and  hearing  the  evidence  adduced  and  what  was 
alleged  by  the  plaintiff  and  counsel  aforesaid  "  judgment  was 
reserved  and  later  was  given  in  favour  of  the  plaintiff. 

Upon  the  facts  before  me,  I  am  of  the  opinion  that  the 
defendant  attorned  to  the  jurisdiction  of  the  foreign  court 
and  cannot  now  be  heard  to  say  that  it  is  not  bound  by  its 
judgment  The  conditional  eippearance  was  entered  no  doubt 
for  the  purpose  of  preserving  to  the  defendant  the  right  to 
oibject  to  the  jurisdiction  of  the  foreign  court,  a^  right  which 
might  have  been  lost  to  it  by  an  unconditional  appearance 
or  an  appearance  not  under  protest.  The  defendant,  how- 
ever, did  not  content  itself  with  this  effort  to  prevent  the  re- 
covery of  a  judgment  against  it.  It  placed  upon  the  record 
allegations  of  fact,  which,  if  true,  would  have  effectually  met 
the  plaintiff's  claim  on  the  merits.  It  went  to  trial  on  the 
issues  thus  raised  upon  the  pleadings  and  it  was  represented 
by  counsel  at  the  trial.  In  what  it  did  subsequent  to  the 
entry  of  its  appearance,  I  think  that  it  invited  the  foreign 
tribunal  to  dispose  of  the  matters  in  issue  between  it  and 
the  plaintiff  in  the  event  of  its  plea  to  the  jurisdiction  failing 
and  having  done  so,  it  cannot  now  escape  the  legal  obligation 
to  pay  the  plaintiff's  claim  imposed  upon  it  by  the  judgment 
of  that  court. 

The  judgment  of  Cave,  J.,  in  Boissiere  v.  Brockner  and 
Co.,  6  T.  L.  R.  85,  seems  to  cover  the  case  completely. 

There  will  be  judgment  for  the  plaintiff  with  costs. 


1915]  ^^*  HUMBOLDT  v.  THE  BBCOBT.  gn 

EXCHEOUEB  GOTTBT  OP  CANADA. 

(british  columbia  admikalty  di8tbict.) 
Martin^  Loc.J.Adm.  Dbcembbb  23rd,  1915. 

TRIAL. 

THE  HUMBOLDT  v.  THE  ESCORT. 

Ship  —  Salvage    Services  —  Vessel    Not    Abandoned  — 

"  Derelict." 

• 

A  vessel  can  not  be  derelict  before  abandonment;  derelict  is  a 
term  applied  to  a  thing  abandoned  and  deserted  at  sea  by  those  in 
charge  of  it  without  hope  on  tbeir  part  of  recovering  it  and  with- 
out any  intention  of  returning  to  it. 

A  claim  for  salvage  services. 

G.  B.  MacNeill,  K.C.,  for  plaintiff. 
Alexander,  for  defendant. 

Martin,  Loo.J.AiDM. : — This  is  a  claim  for  salvage  ser- 
vices rendered  to  the  tug  Escort  No.  2  (137.37  tons  gross) 
which  on  the  22nd  November,  1913,  had  become  disabled 
owing  to  her  propeller  being  broken^  and  had  got  into  such  a 
position  (a  little  to  the  south-east  of  Hannah  Bank,  in  the 
Sea  Otter  Group,  Smith  Sound)  that  she  would,  beyond 
any  reasonable  doubt  in  the  state  of  the  wind  and  tide,  have 
become  a  total  wreck  within  a  very  short  time,  had  not  the 
S.S.  Humboldt  come  to  her  assistance  at  1.15  p.m.,  in  re- 
sponse to  her  danger  signals.  The  Humboldt  finally  took 
her  in  tow  at  2.20  after  about  an  hour^s  manoeuvering  which 
placed  the  Humboldt  in  a  position  of  peril  to  an  appreciable 
degree,  because  when  she  did  make  fast  to  the  Escort  and 
take  her  in  tow  she  was  between  half  and  three-quarters  of  a 
mile  from  the  reef.  Owing  to  the  heavy,  swell  it  was  then 
impossible  to  take  the  master  and^  crew  (consisting  of  11 
souls,  all  told)  off  the  Escort  and  they  had  before  the  arrival 
of  the  Humboldt  made  preparations  to  abandon  her  and  take 
to  their  boat  and  make  the  somewhat  hazardous  attempt  to 
reach  land  at  Cape  Calvert  some  15  miles  away  which  was  the 
most  favourable  point  to  reach  in  the  circumstances. 

The  Humboldt  is  a  wooden  steamship  of  1,075  tons  gross, 
valued  at  $150,000,  with  a^crew  of  46  men  all  told,  and  had 
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«50  passengers  ou  board  and  a  cargo  of  $8,725,  and  gold 
bullion  to  the  amount  of  $142,032.  She  towed  the  Escort 
to  Alert  Bay,  about  50  miles  distant,  and  the  only  safe  port 
in  the  circumstances,  at  night,  arriving  there  at  4  a.m.  the 
following  day,  after  being  further  delayed  about  3  hours  by 
fouling  the  hawser  (which  had  to  be  cut  out  of  the  wheel) 
in  bringing  the  Escort  up  alongside  when  nearing  Alert  Bay. 
In  performing  this  service  the  Humboldt  did  not  have  to 
diverge  from  her  regular  course  more  than  5  miles. 

A  conflict  arose  as  to  the  value  of  the  Escort  and  much 
(evidence  was  given  on  both  sides  and  T  have  found  difiBculty 
in  determining  this  often  vexed  question  (as  to  which  cf. 
Dunsmuir  v.  The  Otter  .(1^09),  18  B.  C.  435;  Vermont  S.S. 
Co.  V.  The  Abbey  Pahner  (1904),  8  Ex.  446;  The  Iron 
Master  (1859),  Swab.  441;  The  Harmonides  (1903),  Prob. 
1 ;  9  Asp.  354;  The  Marpessa  (1906),  Prob.  14;  and  The 
Hohenzollem,  lb.  339;  76  L.  J.  Ad.  17),  and  the  conclusion 
that  I  can  arrive  at  which  is  nearest  to  mv  own  satisfaction 
is  to  fix  her  value  at  $10,000. 

It  was  submitted  that  the  Escort  should,  in  the  circum- 
stances, be  considered  to  be  a  derelict  as  she  was  in  a  hopeless 
position  and  on  the  point  of  being  abandoned  by  her  master 
and  crew  who  were  about  to  take  to  their  boat  when  succour 
arrived,  and  therefore  a  large  award  should  be  given,  a 
moiety  being  asked  for,  and  the  cases  of  The  Hebe  (1879), 
4  P.  D.  217,  and  The  Livietta  (1883),  8  P.  D.  24,  were  cited 
in  support  of  the  submission.  But  they  do  not  assist  the 
plaintiff  because  it  was  admitted  that  the  respective  vessels 
were  in  fact  derelicts  in  each  of  these  cases.  I  have  been 
unable  to  find  any  authority  in  support  of  the  contention  that 
a  vessel  should  be  deemed  to  be  a  derelict  before  it  has  been 
abandoned.  The  general  rule  is  stated  in  Lord  Justice  Ken- 
nedy's work  on  Civil  Salvage  (2nd  ed.  1907),  at  p.  61-2, 
where  the  cases  are  cited: — 

"  ^  Derelict '  is  a  term  legally  applied  to  a  thing  which  is 
abandoned  and  deserted  at  sea  by  those  who  were  in  charge 
of  it,  without  hope  on  their  part  of  recovering  it  (sine  spe 
recuperandi),  and  without  intention  of  returning  to  it  (sine 
animo  revertendi.)  It  is  in  practice  usually  applied  only  to 
a  vessel,  but  it  might  properly  be  used  of  cargo  also  apart 
from  a  vessel.  The  question  whether  a  vessel  is  or  is  not 
to  be  adjudged  a  derelict  is  decided  by  ascertaining,  not  what 
was  actually  the  state  of  things  when  she  was  quitted  by  her 


1915]  FERRIS  V.  MEIKLE.  913 

master  and  crew,  but  what  were  their  intentions  and  their 
expectations  when  they  quitted  her/' 

In  the  case  at  bar  it  is  therefore  clear  that  from  no  point 
of  view  could  the  Escort  be  regarded  as  a  derelict  as  there 
was  no  abandonment,  and  therefore  I  shall  deal  with  the 
value  of  the  salvage  services  in  the  ordinary  way  and  have 
decided  to  award  the  sum  of  $2,000  and  the  value  of  the 
damaged  hawser  $270,  as  a  fair  remuneration  therefor,  de- 
ducting, however,  the  amount  received  from  the  sale  of  the 
damaged  hawser,  said  i^ount  to  be  proved  by  the  affidavit  of 
Max  Ealish,  at  his  company's  expense,  pursuant  to  his  under- 
taking given  in  that  behalf.  Judgment  will  be  entered  ac- 
cordingly, with  costs. 


SASKATCHEWAN. 

Mabch  20th,  1915. 
supreme  couht  en  banc. 

PERRIE  V.  MEIKLE. 

Sale  of  Goods — Unregistered  Lien  Note — Subsequent  Pur- 
chaser for  Value  with  Actual  Notice — Note  Void  against 
Subsequent  Purchaser — Act  Respecting  Lien  Notes  and 
Conditional  Sales  of  Goods  (/?.  S.  8,  ch.  H5,) 

A  pardiaser  for  value  with  notice  of  tbe  existence  of  «ii  un- 
reflristered  lien  is  a  purchaser  in  good  faith  for  valuable  consider- 
ation, and  the  effect  of  the  Act  (Respecting  Lien  Notes  and  Condi- 
tional Sales  of  Goods  is  to  render  the  lien  void. 

An  appeal  by  the  defendants  from  the  trial  judgment  in 
an  action  for  damages  for  the  conversion  of  two  horses  by 
defendants. 

The  appeal  was  heard  by  Haultain,  C. J.,  Newlands  and 
McKay,  JJ. 

Q.  A.  W.  Braithwaite,  for  plaintiff,  appellant. 
B.  D.  Hogarth,  for  defendants,  respondents. 

The  judgment  of  the  court  was  delivered  by 
Newlands,  J.: — The  defendant  John  Meikle  took  the 
horses  in  question  out  of  the  possession  of  the  plaintiff  by 
virtue  of  two  lien  notes,  one  for  each  horse,  and  he  sold  them 
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to  the  defendant  Percy  6.  Meikle  and  at  the  commencement 
of  this  action  they  were  in  the  possession  of  the  latter  though 
he  sold  them  before  the  trial.  The  lien  notes  in  qnestion 
contained  no  proper  description  of  the  horses  and  were  not 
registered  as  required  by  the  Act  respecting  Lien  Notes. 
The  plaintiff  at  the' time  he  or  his  partner  bought  the  horses 
had  notice  of  the  existence  of  John  Meikle's  lien  and  the  trial 
judge  found  that  having  notice  of  the  lien  he  was  not  a  pur- 
chaser in  good  faith  within  the  meaning  of  the  above  Act. 
He  cites  as  authority  for  this  proposition  King  y.  Kuhn^  4 
M.  B.  413.  As  this  case  was  overruled  by  the  Court  of 
Queen's  Bench  in  Manitoba  sitting  en  banc  in  Boff  v.  S[reds:er, 
8  M.  B.  230,  it  is  not  now  any  authority  for  the  proposition 
mentioned.  In  Boff  v.  Krecker,  Taylor,  C.J.,  reviews  all  the 
authorities  both  in  England  and  Ontario  upon  statutes  using 
similar  language.  At  p.  239  he  says :  '^  If  the  mortgage  was 
taken  for  a  fair  consideration,  and  not  for  a  collusive  pur- 
pose, the  plaintiff  is  undoubtedly  under  the  ruling  of  Bobin- 
son,  C.J.,  in  Moffat  v.  Coulson  (19  U.  C.  B.  341),  a  mort- 
gage in  good  faith.  It  was  said  in  Vane  v.  Vane,  W.  B.  8 
Ch.  399^  a  bona  fide  purchaser  means  'that  the  purchaser 
should  be  really  a  purchaser  and  not  merely  a  donee  taking  a 
gift  under  the  form  of  a  purchase.'  It  seems  to  me  that 
under  the  authorities,  the  plaintiff  being  a  purchaser  in 
good  faith  for  valuable  consideration,  his  having  had  notice 
of  the  defendant's  prior  but  unfiled  mortgage  is  not  material 
and  he  is  entitled  to  the  protection  of  the  statute."  It  is 
not  disputed  in  this  case  that  the  plaintiff  or  his  partner 
actually  bought  the  horses  in  question  from  Kane,  to  whom 
defendant  John  Meikle  had  sold  them,  and  paid  valuable  con- 
sideration for  them. 

Now  as  plaintiff  was  a  purchaser  in  good  faith  for  valu- 
able consideration  is  he  protected  by  the  Act?  The  Act  re- 
specting Lien  Notes  differs  from  the  Act  respecting  Chattel 
Mortgages  in  that  the  latter  Act  makes  void  against  the  sub- 
sequent purchaser  the  unregistered  chattel  mortgage,  while 
the  former  Act  provides  that  the  seller  shall  not  be  per- 
mitted to  set  up  any  such  right  of  property  or  right  of  pos- 
session as  against  the  purchaser  unless  the  lien  note  is  regis- 
tered. I  do  not  see  that  the  different  wording  of  these  two 
statutes  makes  any  material  difference  in  their  effect.  The 
defendants  in  this  case  can  only  justify  the  taking  and  keep- 
ing of  the  horses  in  question  under  the  lien  notes  and  if  th?y 
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cannot  set  up  this  defence  against  the  plaintiff  on  account  of 
the  notes  not  being  registered  then  they  have  no  defence  to 
the  plaintifPfi  action  and  the  effect  is  the  same  as  if  the 
statute  had  rendered  the  notes  void. 

I  am  therefore  of  the  opinion  that  the  plaintiff  was  a  pur- 
chaser in  good  faith  for  yaluable  consideration  of  the  horses 
in  question  and  that  defendants  have  no  defence  to  his  action. 

Plaintiff  is  therefore  entitled  to  recover  and  the  appeal 
should  therefore  be  allowed  with  costs. 

As  the  horses  have  been  sold  by  defendants,  plaintiff 
should  have  judgment  for  their  value  which  I  would  fix  at 
$225,  and  in  addition  $25  damages,  together  with  the  costs 
of  the  trial  and  of  the  appeal. 

Appeal  allowed. 


SASKATCHEWAN. 

March  20th,  1915. 

supreme  court  en  banc. 

Re  WORRELL. 

Criminal  Law — Summary  Trial  of  Indictdble  Offence — Un- 
lawfully Wounding — Trial  Without  Consent  of  Accused 
— Consent  Not  Necessary — Criminal  Code,  sees.  77S  & 

777. 

Held,  that  sec.  773  of  the  CrimiDal  Code  confers  absolute  juris- 
dictloii  upon  a  magistrate  over  the  offences  specified  therein,  and 
that  sec.  777  applies  to  offences  other  than  those  mentioned  in  sec. 
778. 

Rew  V.  Eayward,  6  Can.  C.  C.  399,  foUowed. 

An  application  for  a  writ  of  certiorari  to  quash  the  con- 
Tiction  of  Charles  Worrell  by  the  police  magistrate  of  the 
city  of  Regina  on  a  charge  of  unlawfully  wounding. 

The  application  was  heard  by  Newlands,  Lamont, 
Elwood  and  McKay,  JJ. 

H.  Y.  McDonald,  K.C.,  for  applicant. 
H.  E.  Sampson,  for  the  Crown. 
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The  judgment  of  the  court  was  delivered  by 

Newlands,  J.: — The  accused  was  tried  summarily  with- 
out his  consent  having  been  asked  or  given.  This  conviction 
was  confirmed  by  the  Chief  Justice,  who  held  that  sec.  777  of 
the  Criminal  Code  applied  to  offences  other  than  those  speci- 
fied in  773,  and  that  the  words  "except  in  cases  coming 
within  the  provisions  of  sec.  777  '^  in  sec.  776  were  intended 
to  confine  the  absolute  jurisdiction  conferred  by  that  section 
to  eases  enumerated  in  sec.  773,  and  to  provide  that  the  ad- 
ditional jurisdiction  given  by  sec.  7'77  should  only  be  exer- 
cised with  the  consent  of  the  accused.  For  this  proposition 
he  cites  King  v.  Hayword,  6  Can.  C.  C.  399. 

This  case  was  an  application  for  a  habeas  corpus  before 
Boyd,  C.  The  accused  had  been  tried  before  a  police  magis- 
trate for  stealing  80  cents  from  a  church  box,  pleaded  guilty 
and  was  sentenced  to  2  years  in  the  Provincial  Reformatory. 
The  learned  judge  in  his  judgment  discharging  the  prisoner 
said : — 

"  The  offence  charged  was  stealing  a  small  sum  of  money, 
much  less  than  $10,  and  so  it  falls  to  be  dealt  with  under 
see.  783  of  the  Code. 

"  It  was  argued  that  it  might  be  regarded  as  coming 
under  sec.  785,  and  so  the  sentence  of  2  years'  imprisonment 
1^  justified.  But  I  think  the  correct  reading  of  that  section 
is  suggested  by  the  gloss  in  the  margin,  that  it  is  intended 
to  comprehend  summary  trial  ^  in  certain  other  cases '  than 
those  enumerated  specifically  in  sec.  783.  Where  the  offence 
is  charged  and  in  reality  falls  under  sec.  783  (a),  it  is  to  be 
treated  as  a  comparatively  petty  offence,  with  the  extreme 
limit  of  incarceration  fixed  at  6  months:  sec.  787.  (Sees.  783, 
785  and  787  are  respectively  773,  777  and  780  of  the  Code.) 

This  case  decides  two  points.  First,  that  when  the  ac- 
cused is  summarily  tried  and  convicted  of  an  offence  under 
sec.  773,  there  can  only  be  imposed  upon  him  the  punishment 
set  out  in  sec.  780  and  secondly,  that  sec.  777  refers  to  other 
offences  than  those  mentioned  in  sec.  773.  The  first  pro- 
position is  supported  by  Bex  v.  Randolph,  4  Can.  C.  C.  165, 
where  the  court  held  that  stealing  from  the  person  a  sum 
less  than  $10  was  a  different  offence  from  theft  of  less  than 
$10  provided  for  by  sub-sec.  (a)  of  sec.  773  and  therefore 
the  magistrate  could  impose  a  greater  penalty  than  was  al- 
lowed under  sec.  773.'  This  decision  infer^ntially  supports 
the  second  proposition  also,  because  if  sec.  777  is  to  be  con- 
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• 

strued  as  conferring  on  the  magistrate  the  jurisdiction  of  the 
Court  of  Quarter  Sessions  in  Ontario,  then  a  person  convicted 
of  any  offence  which  could  be  tried  by  that  court,  which  in- 
cluded the  offences  included  in  sec.  773,  could  be  given  the 
punishment  which  that  court  could  impose,  while  if  the  sec- 
tion is  to  be  construed  as  conferring  on  the  magistrates 
therein  mentioned  only  such  additional  jurisdiction  of  the 
Court  of  Quarter  Sessions  as  was  not  conferred  by  sec.  773, 
then  the  punishment  for  an  offence  specified  in  sec.  773,  sub- 
sees.  Xa)  and  (b)  would  be  confined  to  the  punishment  speci- 
fied in  sec.  780. 

Mr.  McDonald,  in  his  argument  before  us,  contended  that 
Boyd,  C,  based  his  opinion  on  the  marginal  note  and  that  the 
marginal  note  being  no  part  of  the  statute  the  learned  Chan- 
cellor was  wrong  in  using  it  to  assist  in  interpreting  the  stat- 
ute, and  he  cited  Hardcastle  On  the  Interpretation  of  Stat- 
utes, p.  205. 

The  learned  Chancellor's  language  is  hardly  open  to  the 
construction  put  upon  it  by  Mr.  McDonald.  At  p.  401  he 
says:  *'I  think  the  correct  reading  of  that  section  is  sug- 
gested by  the  gloss  in  the  margin,  that  it  is  intended  to 
comprehend  summary  trial  ^in  certain  other  cases'  than 
those  enumerated  specifically  in  sec.  783''  (773).  This  I 
think  means  that  the  marginal  note  states  correctly  what  in 
his  opinion  the  section  means. 

I  have  come  to  the  same  conclusion  from  a  perusal  of  the 
Act  without  the  side  notes.  Sec.  777  confers  upon  the  "  mag- 
istrate," under  which  term  is  included  the  police  magistrate 
who  made  the  conviction  on  this  case,  the  jurisdiction  to  try 
the  accused  for  the  offence  for  which  he  was  convicted.  Sec. 
773,  sub-sec.  (c). 

Having,  therefor,  the  jurisdiction  to  try  that  offence,  see. 
777,  which  confers  on  him  the  jurisdiction  of  the  Court  of 
Quarter  Sessions  in  Ontario,  cannot  be  construed  as  confer- 
ring upon  him  the  jurisdiction  he  already  has,  but  must  be 
intended  to  extend  that  jurisdiction  to  the  trial  of  other 
offences.  Then  if  sec.  776  is  to  be  construed  as  only  giving 
to  a  police  magistrate  in  a  city  the  jurisdiction  of  the  Court 
of  Quarter  Sessions  in  Ontario  and,  as  stated  in  sec.  777  only 
with  his  own  consent,  then  these  two  sections  together  would 
have  to  be  read  as  taking  away  the  jurisdiction  already  con- 
ferred upon  the  police  magistrate  to  try  certain  of  the  offences 
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set  out  in  773  summarily  and  without  the  consent  of  the  ac- 
cused. Sec.  774.  To  put  such  a  construction  upon  these  sec- 
tions would  be  to  make  sees.  773,  774^  776  and  777  inconsis- 
tent with  one  another,  the  jurisdiction  conferred  by  773  and 
774  being  taken  away  by  sees.  776  and  777,  while  to  put  the 
other  construction  upon  it  would  be  to  make  them  all  consis- 
tent with  each  other.  I,  therefore,  prefer  that  interpretation 
that  gives  to  a  police  magistrate  in  Saskatchewan  absolute 
jurisdiction  over  the  offences  specified  in  773  and  jurisdic- 
tion over  such  other  offences  as  may  be  tried  before  the  Court 
of  Quarter  Sessions  in  Ontario  oidy  with  the  consent  of  the 
accused. 

For  these  reasons  I  think  that  the  conviction  should  be 
confirmed. 

Conviction  affirmed. 


SASKATCHEWAN. 

March  20th,  1915. 
supbeme  coubt  bn  banc. 

WILLIE  V.  DELISLE. 

Sale  of  Ooods — Sale  of  Chattel  by  Third  Person  in  Presence 
and  With  Consent  of  Owner — Title — Saie  of  Goods  Act 
{R.  S.  S.  ch.  47,  sec.  2S) — Unregistered  Lien  Note — 
Invalid  Against  Subsequent  Purchaser  in  Oood  Faith  for 
ViUuable  Consideration. 

The  sale  of  a  chattel  by  a  third  person  in  the  presence  of  and 
with  the  consent  of  the  owner  confers  a  good  title  on  the  purchaser 
under  the  ^ale  of  Goods  Act   (R.  S.  S.  ch.  147,  sec.  23). 

An  unregistered  lien  note  is  invalid  against  a  subeequent  pur- 
chaser in  good  faith  for  valuable  consideration. 

An  appeal  by  plaintiff  in  an  action  for  the  recovery  of 
one  horse,  or  its  value  ($150),  alleged  to  have  been  wrong- 
fully taken  from  the  plaintiff  by  the  defendants,  and  for 
general  damages  for  the  wrongful  taking. 

The  appeal  was  heard  by  Haultaik.  C.J.,  Elwood, 
Brown  and  McKay,  J  J. 

G.  A.  Cruise,  for  plaintiff,  appellant. 
Arthur  Frame,  for  defendants,  respondents. 
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The  judgment  of  the  court  was  delivered  by 

MoKay^  J.: — The  defendants  Delisle  Brothers  took  the 
horse  out  of  the  possession  of  the  plaintiff  on  the  28th  of 
April,  1914,  under  a  lien  note  made  in  their  favour  by  one 
A.  R.  Mayo  to  whom  they  sold  the  horse  in  September,  1912. 
The  lien  note  in  question  was  not  registered,,  as  required  by 
the  Act  respecting  Lien  Notes,  being  ch.  146,  R.  S.  S. 

The  plaintiff  claims  he  bought  the  horse  and  other  chat- 
tels for  $500  and  a  farm  for  $1,700  from  Mrs.  A.  R.  Mayo, 
Mr.  A.  R.  Mayo  the  original  buyer  of  the  horse  in  question 
from  Delisle  Brothers  being  present. 

The  learned  trial  judge  dismissed  the  action  because  he 
came  to  the  conclusion  that  there  was  no  evidence  before  him 
to  shew  how  Mrs.  Mayo  became  the  owner  of  the  horse,  and 
further  says  that  "  He,'^  the  plaintiff,  "  did  not  purchase 
from  Mayo  and  he  can  get,  I  think,  no  better  title  under  sec. 
23  of  the  Sale  of  Goods  Act  than  the  person  who  sold  to  him 
can  give.*' 

But  on  the  other  hand,  he  found  that  the  purchase  of  the 
horse  by  plaintiff  from  Mrs.  Mayo  was  in  good  faith  and  that 
he  paid  for  the  articles  bought. 

The  evidence  shews  that  the  plaintiff  purchased  the  horse 
in  question  and  other  chattels  and  a  farm  from  Mrs.  Mayo 
on  the  22nd  April,  1914,  and  that  during  the  negotiations 
Mrs.  Mayo  was  present  and  took  part  in  the  same,  and  was 
also  present  at  the  conclusion  of  the  purchase. 

[The  learned  judge  here  quoted  portions  of  the  testimony 
of  the  plaintiff,  the  only  witness  who  gave  evidence  regarding 
the  purchase.] 

If  Mrs.  Mayo  had  no  right  in  herself  to  sell  to  plaintiff, 
it  seems  to  me  in  the  face  of  the  foregoing  evidence  she  had 
such  right  with  the  authority  and  consent  of  Mr.  Ma>o,  he 
being  present  at  and  a  consenting  party  to  the  sale,  and  actu- 
ally taking  part  in  it.  It  was  in  effect  a  purchase  from  Mr. 
Mayo  himself,  and  under  these  circumstances  Mrs.  Mayo 
could  transfer  as  good  title  under  sec.  23  of  the  Sale  of 
Goods  Act,  ch.  147,  R.  S.  S.,  as  Mr.  Mayo  himself. 

True  it  is  that  Mrs.  Mayo  gave  a  bill  of  sale  in  her  'own 
name,  but  the  horse  in  question  was  taken  possession  of  by 
the  plaintiff  the  day  after  his  purchase  and  kept  in  his  pos- 
session until  taken  from  him  by  the  defendants  Delisle 
Brothers. 
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If  then  it  was  a  purchase  from  Mrs.  Mayo,  either  in  her 
own  right  or  with  Mr.  Mayo's  authority  and  consent,  I  think 
the  purchase  is  good  as  against  the  defendants  and  plaintiff 
entitled  to  the  protection  of  the  Act  respecting  Lien  Notes. 

Under  the  Act  the  defendants  Delisle  Brothers  can  only 
set  up  their  right  of  property  in  the  horse  as  against  a  pur- 
chaser from  the  buyer  or  bailee  of  the  horse,  in  good  faith  for 
valuable  consideration,  if  the  note  is  registered. 

The  note  was  not  registered  and  the  learned  trial  judge 
finds  that  the  purchase  was  made  in  good  faith  and  the  horse 
paid  for,  and  there  is  ample  evidence  to  warrant  this  finding. 
This  then  to  my  mind  constitutes  the  plaintiff  a  purchaser  in 
good  faith  for  valuable  consideration  within  the  meaning  of 
the  Act,  and  the  defendants  Delisle  Brothers  cannot  be  per- 
mitted to  set  up  their  rights  under  the  lien  note  against  him. 
I  do  not  think  it  is  necessary  to  quote  any  authority  further 
than  to  refer  to  Soff  v.  Krecker,  8  M.  B.  230,  where  Taylor, 
C.J.,  reviews  all  the  authorities  both  in  England  and  Ontario 
upon  statutes  using  similar  language  as  ours. 

There  is  no  direct  evidence  of  what  damages  the  plaintiff 
suffered,  but  as  the  horse  was  taken  by  defendants  Ddisle 
Brothers  while  the  plaintiff  was  working  him  in  his  seeder 
during  seeding  time,  and  was  kept  by  defendants  Delisle 
Brothers  until  taken  from  them  by  the  sheriff,  the  evidence 
not  shewing  when,  the  plaintiff  must  have  suffered  some  dam- 
age; I  will  therefore  allow  $15  damages. 

There  is  nothing  in  the  notice  of  appeal  to  shew  that  the 
judgment  in  favour  of  the  defendant  Brown  is  appealed  from, 
although  the  form  of  notice  would  indicate  that  the  appeal 
is  against  the  whole  judgment,  except  that  defendant  Brown's 
name  does  not  appear  in  the  style  of  cause,  neither  did  he 
appear  on  the  appeal  by  counsel.  In  any  event,  there  is  no 
evidence  against  him. 

For  the  foregoing  reasons  I  am  of  opinion  that  this  ap- 
peal should  be  allowed  with  costs  as  against  defendants  De- 
lisle Brothers,  and  judgment  be  entered  in  plaintiff's  favour 
as  against  them  in  the  court  below  for  a  return  of  the  horse, 
or  its  value  $150,  and  $15  damages,  with  costs,  but  judg- 
ment below  should  stand  dismissing  the  plaintiff's  action 
against  defendant  Brown  with  costs.  No  costs  of  appeal  to 
Brown. 

Appeal  allowed. 
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SASKATCHEWAN. 

March  20th,  1915. 
supreme  court  en  banc. 

WESTERN     TRUST     CO,     v.     DUNCAN     AND 

WILLOUGHBY. 

Employer  and  Workman  —  "  Factory  "  —  Workmen's  Com- 
pensation Act,  sec.  2. 

The  word  "factory'  as  used  in  sec.  2  of  the  Workmen's  Com- 
pensation lAiCt  applies  to  every  building  in  which  machinery  driven 
by  mechanical  power  is  used  and  is  not  restricted  in  its  meaning  to 
buildings  used  for  industrial  purposes. 

An  appeal  by  the  plaintiff  from  the  trial  judgment  in  an 
action  nnder  the  Workmen's  Compensation  Act  brought  by 
plaintiff  as  administrator  of  the  estate  of  Joseph  Stoddard, 
deceased. 

The  appeal  was  heard  by  Newl.\nd8,  Elwood  and 
McKay,  JJ. 

F.  L.  Bastedo,  for  plaintiff,  appellant. 

G.  H.  Barr,  for  defendants,  respondents. 

The  judgment  of  the  court  was  delivered  by 

Newlands,  J. : — The  deceased  was  killed  while  operating 
the  elevator  in  a  building  owned  by  the  defendants,  the  lower 
storey  of  which  was  used  as  stores  and  the  upper  storeys  as 
apartments  and  offices.  No  manufacturing  was  carried  on 
in  the  building.  The  elevator  in  question  was  operated  by 
machinery  driven  by  electric  power. 

I  agree  with  the  learned  trial  judge  that  the  deceased  was 
killed  in  the  course  of  his  employment  and  the  only  question 
which  I  think  requires  consideration  in  this  case  is  the  last 
clause  of  the  trial  judge's  judgment  in  which  he  says: — 

"  I  further  conclude  and  hold  that  the  portion  of  the 
definition  upon  which  the  plaintiff  relies,  and  which  I  have 
discussed,  is  to  be  governed  and  understood  by  and  in  the  light 
of  the  general  purpose  and  object  of  the  Act,  and  is  there- 
fore to  be  construed  as  intending  and  meaning  only  industrial 
buildings,  workshops,  places  or  machinery.     As  neither  the 
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Willoughby-Duncan  block,  nor  the  place  of  its  elevator,  nor 
the  machinery  itself,  partakes  of. this  character,  the  Work- 
men's Compensation  Act,  as  I  have  interpreted  it,  is  not  ap- 
plicable to  the  circumstances  of  this  case/' 

The  interpretation  clause  in  the  Act  in  question  reads  as 
follows : — 

'^  2.  ^  Factory '  means  a  building,  worktop  or  place 
where  machinery  driven  by  steam,  water  or  other  mechanical 
power  is  used/' 

The  interpretation  which  the  trial  judge  has  put  upo:) 
this  section  is  that  the  word  "  factory "  means  an  "  indus- 
trial" building,  etc.,  etc.  He  adds  to  the  interpretation 
given  in  the  statute  the  word  industrial.  This,  in  my  opinion, 
is  not  interpreting  the  section  but  legislating  as  it  restricts 
what  is  the  plain  meaning  of  the  words.  In  discussing  this 
phase  of  the  question  the  learned  trial  judge  says: — 

"  Put  in  its  most  general  form  the  definition  vrould  read 
that  any  '  place  where  machinery  driven  by  mechanical  power 
is  used'  is  a  factory,  and  therefore  within  the  Act.  This, 
literally,  would  mean  that  every  shop,  school,  residence, 
church,  oflBce  or  other  place,  where  an  electric  fan,  electric 
sweeper,  electric  clock  or  otiier  machineiy  driven  by  mech- 
anical power,  no  matter  how  simple,  and  no  matter  to  whit 
purpose  applied,  was  used,  would  be,  as  to  the  place  of  such 
use  at  least,  a  factory,  and  within  the  scope  and  application 
of  the  Workmen's  Compensation  Act.  In  fact,  every  place 
where  a  wheel  is  turned  by  mechanical  power  would  be  a 
factory  and  within  the  Act." 

That  the  Legislature  was  of  the  same  opinion  as  the  trial 
judge  is  shewn  by  sub-sec.  2  of  sec.  14  of  the  Act,  which  readis 
as  follows : — 

"(2)  The  word  "factory"  as  defined  in  this  Act  shall 
not  be  held  to  include  any  building,  workshop,  place  or  mill 
on  a  farm  used  for  the  purposes  only  of  such  farm/' 

The  Legislature  was  evidently  of  the  opinion  that,  with- 
out this  exception,  a  building  on  a  farm  in  whidi  machinery 
driven  by  mechanical  power  was  used  would  otherwise  be 
within  the  Act.  Such  a  building  would  not  necessarily  come 
within  the  construction  put  upon  the  word  "  factory  "  by  the 
learned  trial  judge  and  therefore,  if  his  interpretation  of  the 
word  "  factory "  was  the  one  intended  by  the  Legislature, 
that  exception  would  have  been  unnecessary. 
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I  think  we  should  follow  the  rule  for  the  construction  of 
statutes  which  requires  us  to  give  to  the  words  their  plain 
and  ordinary  meaning  which  is^  that  every  building  in  which 
machinery  driven  by  mechanical  power  is  used  is  a  factory 
under  that  Act  and  not  restrict  the  meaning  to  buildings 
used  for  industrial  purposes  only. 

As  the  evidence  in  this  case  shewed  that  the  elevator  in 
question  was  in  the  building  owned  by  defendants,  that  it 
was  run  by  machinery  which  was  also  in  the  building  and  was 
driven  by  mechanical  power  and  that  deceased  was  employed 
by  them  to  operate  the  same  and  that  he  was  killed  in  the 
course  of  his  employment,  I  think  plaintiff  is  entitled  to 
recover. 

I  think  the  amount  of  compensation  fixed  by  the  trial 
judge  is  su£Scient  and  should  be  divided  in  the  proportions 
mentioned. 

The  appeal  should  be  allowed  with  costs,  plaintiffs  to  have 
their  costs  of  trial  as  well. 

Appeal  dllawed. 


ALBEBTA. 

Makoh  26th,  1916. 
supreme  coukt — ^appellate  division. 

COCHLIN  V.  MASSEY  HAERIS. 

Evidence  —  Identification  of  Letter  Produced  by  Witness 
Called  by  Judge  —  Execution  —  Execution  Creditor  of 
Landlord  Seizing  Grain  of  Tenant — Fi.  Fxi.  Ooods  and 
Fi.  Fa,  Lands  —  Entry  —  Possession  —  New  Trial. 

Where  a  bailiff  made  a  Beizure  of  goods  the  question  arose  as 
to  whether  or  not  he  had  done  so  under  the  direction  of  the  execu- 
tion creditor.  The  bailiff  upon  being  called  by  the  judge  produced 
a  letter  addressed  to  himself  purporting  to  be  signed  by  a  person 
on  behalf  of  the  execution  creditor  directing  the  making  of  the 
seizure.  Upon  the  production  </f  the  said  letter  objection  was  talcen 
in  yain  to  its  reception  In  evidence  on  the  ground  that  it  had  not 
been  Identified: — 

HM,  (Beck,  J.,  dissenting)  that  there  should  be  a  new  trial 
since  (1)  the  signature  of  the  person  who  signed  the  letter  and  his 
authority  were  not  proved.  (2)  that  if  there  were  facts  in  evidence 
from  which  it  might  be  inferred  that  the  letter  was  written  with  the 
authority  of  the  execution  creditor,  the  trial  judge  should  have  left 
the  said  facts  to  the  jury  who  alone  were  competent  to  draw  an 
inference  therefrom. 


J 
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Although  there  is  no  express  power  in  a  writ  of  /I.  /•.  goods  to 
enter  upon  land  there  is  an  implied  power  to  do  so  for  the  purpose 
of  seising  the  goods  and  to  remain  in  possession  of  the  goods  on 
the  land  for  a  reasonable  time. 

A  writ  of  /S  /a.  lands  impliedly  confers  power  to  enter  upon 
the  land  for  the  purpose  of  seizure  but  does  not  give  the  sheriff 
any  right  to  go  into  iKMaession. 

Any  rights  existing  in  the  sheriff  or  the  execution  creditor  for 
preservation  of  land  in  the  condition  in  which  it  was  when  it  became 
bound  or  was  seized  must  be  vindicated  by  an  appeal  to  the  powers 
of  the  court  to  grant  such  remedies  as  an  injunction  or  a  receiver 
order,  the  said  remedies  being  independent  of  the  remedy  under  the 
writ  ol  /f.  /a. 

An  appeal  from  the  verdict  of  a  jury  and  the  judgment 
thereon  of  Ives,  J. 

The  appeal  was  heard  by  Haevey,  C.J.,  Stuart,  Scott 
and  Beck,  JJ. 

J.  W.  McDonald,  for  plaintiff,  respondent. 
W.  H.  McLaws,  for  defendant,  appellant. 

Harvey,  C.J. : — I  agree  with  my  brother  Beck  that  the 
defendants  are  not  entitled  to  a  judgment  dismissing  the 
action  on  the  ground  that  the  seizure  could  have  been  law- 
fully made  by  the  sheriff  if  he  had  taken  the  proper  steps. 
I  am  of  opinion  however  that  they  are  entitled  to  succeed  on 
this  appeal  and  that  there  should  be  a  new  trial. 

The  learned  trial  judge  in  his  address  to  the  juiy  quite 
clearly  informs  them  that  there  is  no  evidence  of  liability  of 
the  defendants  without  the  letter  to  which  my  brother  Beck 
refers.  After  having  indicated  this  quite  clearly  in  the  early 
part  of  his  charge  he  sums  up  at  the  end  with  these  words : — 

'^  I  think  therefore  that  the  question  you  should  answer 
should  be:  Was  this  letter,  exhibit  6,  a  direction  from  the 
defendant  to  the  sheriff  which  resulted  in  the  seizure  of  the 
plaintiff's  grain?  If  so  then  I  think  the  only  other  matter 
you  have  to  deal  with  is  to  assess  the  damages." 

When  the  letter  was  produced  by  a  witness  objection  wa> 
taken  to  its  being  given  in  evidence  on  the  ground  that  it  had 
not  been  identified.  The  record  does  not  shew  that  any  re- 
gard whatever  was  paid  to  this  objection.  This  may  havi* 
been  due  to  the  fact  that  the  witness  who  produced  it  had 
been  called  by  the  trial  judge  for  the  purpose  of  producinjr 
it  and  that  he  did  produce  it  in  response  to  a  request  by  tho 
judge,  but  be  that  as  it  tnay,  the  objection  appears  to  have 
been  treated  as  if  it  had  been  an  admission  that  the  letter  wa> 
tlie  letter  of  the  defendants. 
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» 

The  proof  that  the  Letter  was  that  of  the  defendants  in- 
volved two  elements^  viz.,  the  signature  of  the  person  who 
signed  it  and  his  authority.  Proof  of  them  might  have  been 
waived  and  perhaps  in  the  absence  of  objection  that  mighi 
have  been  the  result  here  since  the  witness  stated  that  he  re- 
ceived the  letter  from  the  defendants.  Objection  however 
was  taken  and  in  my  opinion  the  letter  should  not  then  have 
been  accepted  as  evidence  without  prima  facie  evidence  that 
it  was  the  letter  of  the  defendants.  My  brother  Beck  ex- 
presses the  opinion  that  there  were  facts  in  evidence  from 
which  it  might  fairly  be  inferred  that  it  was  the  defendants' 
letter.  This  may  be  so,  I  express  no  opinion,  but  if  the  fact 
is  in  doubt  it  is  for  the  jury  to  say  whether  from  these  facts 
they  do  infer  that  it  is  the  defendant's  letter.  That  was  not 
left  to  the  jury.  The  trial  judge  assumed  that  it  was  the  de^ 
fendants'  letter  both  in  allowing  it  to  be  accepted  as  evidence 
and  in  referring  to  it  in  his  charge  to  the  jury. 

I  think  the  letter  was  improperly  received  in  the  manner 
in  which  it  was  received  and  that  if  it  had  been  received  oh 
the  ground  suggested  the  jury  should  have  been  instructed 
with  regard  to  it.  It  appears  to  me  also  that  the  argument 
that  there  was  evidence,  other  than  the  letter,  of  the  liability 
of  the  defendants,  carries  the  case  no  further  because  the  jury 
was  given  no  instruction  as  to  that,  but  on  the  contrary  wa:^ 
told  that  the  letter  was  the  only  evidence.  It  is  clear,  there- 
fore, in  my  opinion,  that  there  was  an  improper  reception  of 
evidence  or  if  not  at  least  a  failure  to  give  proper  direction 
to  the  jury  and  that  there  should  be  a  new  trial  in  conse-^ 
quence. 

I  express  no  opinion  regarding  the  calling  of  the  witness- 
by  the  trial  judge.  It  is  a  matter  not  free  from  difficulty 
and  whether  the  trial  judge  was  right  or  wrong  could  not 
affect  the  conclusion  I  have  reached  for  if  he  were  wrong^ 
the  result  would  be  a  new  trial  which  I  would  allow  on  the 
other  ground  in  any  event. 

I  would  allow  the  appeal  with  costs  and  direct  a  new  trial 
the  costs  of  the  former  trial  to  abide  the  result  of  the  new 
trial. 

Beck,  J.  (dissenting) : — ^The  defendants  were  execution 
creditors  of  one  Louis  Audette  with  writs  of  fi.  fa.,  both  goodsj 
and  lands,  in  the  hands  of  the  sherifiF  and  fi.  fa.  lands  filed  in 
the  Land  Titles  Office. 

VOL,  XXX.  W.L.R.  NO.  18 — 63 


926  THE  WESTERN  LAW  REPORTER.  [voL.  30 

Audette  was  the  owner  of  certain  lands.  After  the  wnt 
of  fi.  fa.  was  filed  in  the  Land  Titles  OfiSce,  he  leased  the 
lands  to  the  plaintiff,  Coehlin,  for  the  term  of  7  months  fiom 
the  2nd  of  March  to  the  2nd  of  October,  1914.  Coehlin  had 
put  in  a  crop  and  had  reaped  it  and  was  in  the  course  of 
threshing  it  when  on  the  31st  August,  the  grain,  partly 
threshed  and  partly  not  threshed,  was  seized  by  the  sheriffs 
bailiff,  one  Vander  Voort,  under  fi.  fa.  goods  against  Audette. 
The  threshing  was  ultimately  completed.  The  seizure  was 
finally  withdrawn  on  the  12th  October. 

The  jury  gave  a  verdict  for  the  plaintiff  assessing  the 
damages  at  $500,  and  the  learned  trial  judge  directed  judg- 
ment to  be  entered  accordingly. 

The  defendants'  counsel  on  this  appeal  asks  in  the  first 
place  that  judgment  be  entered  for  the  defendant.  His 
ground,  as  I  understand  it,  is  this: — 

Assuming  what  however  he  disputes,  that  there  was  a 
direction  by  the  defendants  to  the  sheriff  to  seize  tlie  apecific 
goods,  the  grain,  the  direction  does  not  make  the  defendants 
liable  inasmuch  as  it  was  within  the  authority  of  the  sheriff, 
and  therefore  within  his  duty,  to  seize  the  grain,  independ- 
ently of  any  specific  direction.  His  authority  to  seize  this 
grain  was  derived  from  fi.  fa.  lands  in  this  way : — ^The  Land 
Titles  Act,  sec.  77,  has  the  effect  of  making  any  dealing  with 
the  land  after  the  filing  of  the  execution  in  the  Land  Titles 
Office  subject  to  the  right  of  the  execution  creditor.  The 
plaintiff's  interest  as  tenant  was,  therefore,  subject  to  the 
plaintiff's  rights  as  execution  creditor.  The  grain  immedi- 
ately after  seeding  at  all  events  was  part  of  the  realty  and 
was,  therefore,  bound  by  the  fi.  fa.  lands,  and  remained  bound 
notwithstanding  subsequent  severance. 

There  are  some  assumptions  in  this  argument  which  can- 
not be  accepted. 

Growing  crops  of  the  character  which  fall  within  the 
definition  of  emblements  partake  of  some  of  the  character- 
istics of  personalty.  Emblements  are  the  growing  crops  of 
those  vegetable  productions  of  the  soil,  which  are  annually 
produced  by  the  labour  of  the  cultivator. '  They  are  a  species 
of  f  ructus  industriales  but  do  not  exhaust  the  genus.  While 
3'et  remaining  in  union  with  the  soil  they  have  in  several  par- 
ticulars, the  nature  of  personal,  as  distinguished  from  real 
estate.  For  instance  in  the  case  of  the  death  of  the  owner 
of  the  fee  the  emblements  go  to  the  personal  representatives ; 
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• 

As  between  landlord  and  tenant,  the  tenant  is  entitled  to  the 
emblements  if  the  lease  is  unexpectedly  terminated  by  the 
Act  of  God  or  the  law,  or  by  the  act  of  the  landlord  not 
grounded  upon  the  tenant's  default  and  in  many  localities 
there  is  a  custcmi  which  gives  the  tenant  the  emblements 
though  the  term  expires  merely  by  lapse  of  time,  between 
seed  time  and  harvest,  and  this  custom  has,  in  some  jurisdic- 
tions, been  recognized  and  established  by  statute ;  in  the  case 
of  executions,  the  emblements,  while  still  united  to  the  soil 
and  still  unmatured,  are  exigible  under  a  writ  of  execution 
against  the  goods  of  the  tenant.  Evans  v.  Boberts  (1826), 
5  B.  &  C.  829;  29  B.  B.  421;  Marshall  v.  Green  (1875),  1 
C.  P.  D.  35;  45  L.  J.  153.  On  the  subject  generally,  see 
Stephens  Com.  7th  ed.,  vol.  11,  pp.  214,  et  seq.,  Ency.  Laws 
of  Eng.  2nd  ed.,  ti1».  " Emblements''  and  "growing  crops;" 
14  Hals.  pp.  45  et  seq. ;  18  lb.  pp.  197  et  seq. ;  21  lb.  pp. 
197  et  seq.;  Freeman  on  Executions,  sec.  113;  24  Cyc.  tit. 
"Landlord  and  Tenant,"  pp.  1067  et  seq.;  27  Cyc.  tit. 
"Mortgages"  pp.  1144  et  seq.;  12  Cyc.  tit.  "Crops,"  p. 
977 ;  17  Cyc.  tit.  "  Execution,"  pp.  941  et  seq.,  Hayden  v. 
Crawford,  3  U.  C.  Q.  B.  0.  S.  583;  Park  v.  Humphrey,  U 
U.  C.  C.  P.  209;  Kilbride  v.  Cameron,  17  U.  C,  C.  P.  373; 
McDougall  V.  Waddell,  28  U.  C.  C.  P.  191;  McDowell  v. 
Phippen,  I.  0.  B.  143;  Cameron  v,  Gibson,  17  0.  B.  233. 

If  a  mortgagee  of  the  land  were  to  take  possession  he 
would  be  entitled  to  the  land  in  its  condition  with  regard  to 
the  crops  in  which  it  chanced  to  be  at  the  time  of  his  taking 
possession  as  against  the  mortgagor  and  those  claiming  under 
him  by  title  subsequent  to  the  mortgagee  (see  the  two  last 
cited  cases.)  The  same  principle  would  probably  apply  to 
the  case  of  a  purchaser  of  the  land  at  a  sale  under  execution 
against  the  land  or  under  other  judicial  authority. 

A  fi.  fa.  land  gives  no  authority  to  the  sherifiE  to  put  the 
execution  creditor  into  possession  of  the  lands.  On  a  sale 
and  the  issue  of  a  transfer  to  the  purchaser — and  in  view  of 
our  Land  Titles  Act,  I  should  say  on  the  purchaser,  also,  ob- 
taining a  certificate  of  ownership, — ^the  purchaser  may  take 
proceedings  to  obtain  possession.  See  Galliver  v.  Beaton,  12 
U.  C.  C.  P.  619;  17  Cyc.  tit.  "Execution,"  pp.  131  et  seq. 
In  Brown  v.  Page,  11  Grant  239  and  Mason  v.  Carpenter, 
13  Grant  329,  injunctions  were  granted  at  the  instance  of  an 
execution  creditor  with  an  execution  against  lands  in  the 
sheriffs  hands  restraining  the  diminishing  of  the  value  ot 
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land  bound  by  the  execution  by  the  cutting  and  removal  of 
timber,  but  timber  is  not  f ructuB  industriales  but  natuiales. 
It  is  not  personal  property  until  actual  severance;  therefore, 
it  it$  part  of  the  realty. 

No  actual  levy — ^this  word  I  think  is  identical  with 
seizure — seems  to  be  necessary  in  the  case  of  lands.  See  17 
Cyc.  tit.  "  Executions,*'  pp.  1092  et  seq.,  though  no  doubt  -i 
levy  of  specific  property  is  quite  proper  and  perhaps  in  some 
cases  necessary  in  order,  for  instance,  to  specify  some  out  of 
a  larger  number  of  properties.  But  even  a  levy  of  specific 
property  I  think  gives  no  right  to  the  sheriff  to  remain  in 
possession  by  virtue  merely  of  the  fi.  fa.  lands.  The  tenor 
of  the  writ  is  that : — "  You  cause  to  be  made  of  the  lands  of 
the  execution  debtor."  That  command,  I  think,  can  only 
be  executed  by  a  sale.  * 

In  Kirk  v.  Burgess  (1888),  15  0.  R.  608,  it  was  held, 
quite  properly,  I  think,  that  a  judgment  creditor  was  entitled 
to  a  receiver  order  to  collect  the  rents  of  lands  of  the  judg- 
ment debtor  prior  to  the  time  at  which  the  sheriff  was  en- 
titled to  sell  the  lands  under  the  fi.  fa.  lands  in  his  hands. 
The  order  was  made  upon  the  application  of  the  judgment 
creditor.  Possibly  an  application  by  the  sheriff  might  have 
been  entertained ;  but  in  any  case  the  order  was  looked  upon 
as  a  method  of  equitable  execution  granted  by  reason  of  the 
absence  of  a  remedy  equivalent  in  effect  to  that  under  the 
fi.  fa.  lands. 

It  was  urged  that  a  fi.  fa.  lands  authorizes  the  sheriff  to 
make  a  seizure  by  going  upon  the  lands,  which  is  undoubtedly 
correct,  and  having  done  so  to  remain  in  possession  until 
the  time  for  sale  arrives  as  in  the  case  of  goods;  this  latter 
proposition,  I  think,  is  not  correct. 

There  being  no  fi.  fa.  lands  in  England,  no  direct  English 
authority  is  available  but  the  case  of  a  seizure  of  a  leasehold 
term  under  a  fi.  fa.  goods  seems  analogous,  and  the  law  ap- 
plicable in  such  cases  seeme  to  be  correctly  stated  in  Foa  in 
Landlord  and  Tenant,  5th  ed.,  p.  437,  as  follows : — 

"  When  a  term  is  sold  under  a  fi.  fa.  seizure  of  the  lease — 
and  a  consecutive  seizure  for  this  purpose  is  suflSoient  (Cole- 
man V.  Rawlinfion,  I.  P.  &  P.  330) — it  does  not  vest  the  term 
in  the  sheriff,  but  it  remains  in  the  debtor,  even  after  the 
sale  until  actually  assigned  (by  deed  as  in  other  cases)  by 
the  sheriff  to  the  purchaser  .(Playfair  v.  Musgrove,  14  M.  & 
W.  ^39) ;  nor  has  the  sheriff  power,  except  with  the  debtor's 
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consent  (Taylor  v.  Cole,  3  T.  B.  292),  to  place  in  possession 
the  purchaser  (R.  v.  Deane,  2  Show.  85;  Play  fair  v.  Mus- 
grove,  supra),  who  is,  as  a  role,  left  to  the  remedy  of  bring- 
ing ejectment  ,(^o^  ^-  Minless,  6  M.  &  S.  110),^'  and  in 
Coleman  v.  Bawlinson,  supra,  Willes,  J.,  expressly  says, 
"  The  sheriff  under  the  fi.  fa.  could  not  enter  on  the  land, 
he  could  only  eeize  the  lease/' 

There  is  no  express  power  in  a  fi.  fa.  goods  or  lands  for 
the  entry  upon  land ;  but  in  the  case  of  a  fi.  fa.  goods  there  is 
a  power  unexpressed  to  enter  upon  the  land  for  the  purpose 
of  seizing  the  goods  and  to  remain  in  possession  of  the  goods 
on  the  land  for  a  reasonable  time.  'In  the  case  of  a  fi.  fa. 
lands  there  ifi  no  doubt  power,  unexpressed,  to  enter  upon  the 
land  for  the  purpose  of  doing  the  act  of  seizure;  but  there 
seems  no  more  reason  why  the  sheriff  should  have  a  right  to 
go  into  possession  in  such  a  case  than  in  the  case  of  the 
seizure  of  a  term  of  years. 

If  entitled  to  remain  in  possession  of  land  from  the 
time  of  seizure  until  sale,  would  the  sheriff  be  entitled  to 
take  possession  and  occupy  all  or  any  of  the  buildings  on  the 
land  ?  If  the  former  right  is  admitted  the  latter  right  would 
seem  to  follow.  But  I  can  find  no  trace  of  authority  for 
either  proposition. 

It  seems  to  me  that  any  rights  in  the  sheriff  or  the  execu- 
tion creditor  for  preservation  of  the  land  in  the  condition  in 
which  it  was  at  the  time  it  became  bound  or  was  seized,  must 
be  vindicated  by  an  appeal  to  the  powers  of  the  court  to 
grant  such  remedies  as  an  injunction  or  a  receiver  order  and 
that  such  remedies  are  remedies  which  are  independent  of 
the  remedy  under  the  fi.  fa. 

In  my  opinion,  therefore,  the  right  of  the  parties  in  this 
action  do  not  depend  at  all  upon  the  fi.  fa.  lands.  The  grain 
seized  had  not  passed  out  of  the  ownership  of  Cochlin  the 
tenant,  before  severance,  nor,  assuming  such  remedies  were 
open,  had  its  severance  been  prohibited  by  injunction,  or  its 
character  as  part  of  the  realty  been  preserved  by  receiver 
order  made  before  severance.  The  grain,  therefore,  was  the 
personal  property  of  Cochlin  and  was  not  seizable  under  the 
fi.  fa.  goods  against  Audette. 

It  is  quite  clear  that  the  defendants,  the  execution  credi- 
tors of  Audette,  are  liable,  if  it  was  by  their  direction  the 
goods  of  Cochlin  were  seized.  I  think  it  is  equally  clear  that 
if  the  goods  were  not  originally  seized  by  their  direction,  yet. 
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though  the  original  act  of  seizure  not  having  been  made  in 
their  name  or  on  their  behalf  could  not  be  ratified,  they  are 
liable  for  any  wrong  subsequently  committed  by  their  direc- 
tion, such,  for  instance,  as  in  this  case  causing  the  goods  to 
be  retained  under  seizure  after  a  time,  when,  but  for  their 
direction,  they  would  have  been  released. 

On  the  facts  of  the  case  it  seems  of  little  consequence 
whether  the  defendants  directed  the  original  seizure  or  <mly 
the  detention  of  the  goods,  for  the  direction  to  detain,  fol- 
lowed practically  immediately  after  the  seizure,  so  that  the 
damages  could  be  but  very  slightly,  if  at  all,  greater  than 
the  former  than  in  the  latter  case. 

That  the  defendants  are  liable,  if  they  gave  a  direction  to 
seize  the  plaintiffs'  goods,  is  made  quite  clear  by  Morris  v. 
Salberg  (1889),  22  Q.  B.  D.  614,  and  a  number  of  other 
cases.  That  though  not  liable  for  the  original  seizure,  if 
they  gave  no  such  direction,  yet  they  are  liable  for  any  sub- 
sequent wrongful  act  done  by  their  direction  is  clear  on  the 
authority  of  Winterboume  v.  Morgan,  11  East  395 ;  Ldidd  v. 
Thomas,  9  L.  J.  Q.  B.  345;  Lynch  v.  Bickle,  17  U.  C.  C  P. 
549;  West  v.  Nibbe  (1847),  4  C.  B.  172;  17  L.  J.  C.  P.  150, 
also  seems  to  me  quite  clearly  to  recognize  this  and  we  are 
no  longer  troubled,  as  the  judges  there  were,  by  the  question 
what  was  the  proper  form  of  action. 

I  think  there  was  evidence,  independently  of  the  letter  I 
Bhall  have  to  refer  to  later,  that  the  defendants  directed  the 
actual  seizure ;  but  the  learned  trial  judge  excluded  this  evi- 
dence from  the  consideration  of  the  jury  and  told  them  that 
the  only  evidence  of  direction  by  the  defendants  which  was 
open  for  their  consideration  was  a  letter  said  to  have  been 
written  by  an  officer  of  the  defendants.  On  this  instruction 
of  the  learned  judge  the  jury  found  expressly  that  the  letter 
was  a  direction  by  the  defendants  to  the  sheriff  to  make  the 
seizure  of  the  particular  goods  in  question.  But  this  letter 
came  before  the  jury  as  part  of  the  evidence  of  Vander 
Voort,  the  bailiff,  on  his  being  recalled  by  the  trial  judge. 
The  circumstances  in  this  connection  are  as  follows : — 

At  the  conclusion  of  the  plaintiff's  case  counsel  for  the 
defendant  moved  for  a  dismissal  of  the  action  on  the  grounds, 
among  others,  "  that  the  action  is  improperly  brought  as 
against  the  defendants,  the  Massey  Harris  Co.,  Ltd. ;  the  ac- 
tion should  have  been  against  the  sheriff  or  the  sheriff's  bail- 
iff; that  unless  the  sheriff  has  received  special  instructions 
the  sheriff  only  is  liable." 
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The  motion  was  not  granted  and  the  case  for  the  defence 
proceeded.  Subsequently  on  the  case  resuming  on  the  fol- 
lowing morning,  the  jury  were  directed  to  retire  and  the 
learned  judge  expressed  the  opinion  that  on  the  evidence  as 
it  stood  at  the  conclusion  of  the  plaintiff's  case,  the  plaintiff 
had  not  made  out  a  case,  inasmuch  as,  in. his  opinion,  there 
was  no  evidence  of  a  direction  by  the  defendants  to  the  sheriff 
or  the  bailiff  and  there  could  be  no  ratification  of  the  act 
either  of  them  in  such  a  case. 

m 

After  a  lengthy  discussion,  the  learned  judge,  addressing 
the  counsel  for  the  plaintiff,  said : 

"  The  court :  Well,  I  think  the  best  I  can  do  for  you  is 
this,  I  think  I  shall  recall  the  jury  and  recall  the  bailiff  and 
examine  him  myself.    I  do  not  think  I  can  go  any  further. 

Mr.  McDonald:  Well,  will  your  Lordship  do  that? 

The  court :  Yes. 

Mr.  Fawcett:  I  object  to  that  on  the  ground  that  my 
motion  was  made  at  the  time  the  plaintiff  closed  his  case  and 
I  think  I  am  in  a  position  to  produce  to  your  Lordship  law 
to  shew  that  this  would  be  an  improper  procedure. 

The  court:  Is  there  not  a  rule  that  enables  me  to  do  that? 

Mr.  Fawcett:  I  do  not  think  so.  The  case  was  closed 
when  the  motion  was  made  and  your  Lordship  overruled  the 
motion  at  that  time  and  then  we  went  on  and  gave  our  evi- 
dence. Now,  had  your  Lordship  taken  the  same  stand  in  re- 
gard to  the  letter  then,  as  now,  my  learned  friend. 

The  court:  Well,  yes,  I  suppose  I  did  take  a  stand  then 
by  asking  you  to  go  on  with  your  defence.  But  there  is  noth- 
ing to  prevent  me  allowing  the  matter  to  go  on  and  directing 
the  jury  to  assess  damages  if  they  find  any,  and  then  it  is  a 
matter  for  me  to  enter  the  verdict  or  not,  but  if  I  allow  it  to 
go  on  you  would  not  say  that  I  should  be  excluded  from  giv- 
ing leave  to  thq  plaintiff  to  recall  the  bailiff"  or  to  examine 
him  myself? 

Mr.  Fawcett :  No,  my  Lord,  you  are  at  perfect  liberty  but 
none  of  that  evidence  can  affect  the  position  I  was  in  at  the 
close  of  the  plaintiff's  case  because  my  right  was  absolute  at 
that  point,  whatever  rights  they  were  absolute  at  that  point 
and  by  giving  in  evidence  afterwards,  I  cannot  help  the 
plaintiff  because  my  objection  was  taken  at  a  certain  stage, 
and  had  your  Lordship  so  ruled  as  I  say 

The  court :  You  may  be  right,  but  I  think  I  should  take 
the  chance  of  'being  guided  by  that  evidence. 
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Mr.  Pawcett:  Yea^  I  understand  that.  But  your  Lord- 
ship will  note  the  objection  I  make  and  you  will  note  that  H 
is  the  position  I  take. 

Mr.  McDonald:  Then  I  assume  I  have  to  send  for  ihe 
bailiff?    He  will  probably  be  here  in  a  hour  and  a  quarter. 

The  court:  Yes,  because  I  think  it  will  probably  hasten 
matters.*' 

The  witness  was  recalled.  His  examination  which  was 
conducted  by  the  learned  judge  was  preceded  by  this: — 

"  Mr.  Pawcett :  I  wish  to  make  the  specific  objection 

The  court:  (dictating  objection)  This  witness  is  re- 
called by  the  judge,  and  counsel  for  the  defendant  objects 
that  any  evidence  given  by  him  on  his  recall  cannot  effect  the 
position  of  the  defendant  or  his  rights  at  the  close  of  the 
plaintiff's  case. 

•       

Mr.  Pawcett:  I  have  a  further  objection^  that  this  is  a 
plaintiff's  witness  and  not  recalled  by  ourselves. 

The  court:  I  am  recalling  him. 

By  Mr.  Pawcett:  Yes,  I  understand  that.  And  I  object 
to  a  plaintiff's  witness  being  recalled  in  the  middle  of  a  de- 
fendant's case." 

The  witness  said  as  follows: — 

*'  Q.  Now,  under  what  authority  do  you  make  the 
seizure?  A.  Why,  I  had  instructions  from  the  Massey  Har- 
ris Company. 

Q.  When?  A.  I  got  a  letter  from  them;  I  think  it  was 
on  the  29th  of  August. 

Q.  Prom  the  Massey  Harris?    A.  Yes,  sir. 

Q.  Have  you  got  the  letter? 

Mr,  Pawcett  (counsel  for  defendants) :  I  object  to  that. 
There  is  no  identification  of  the  letter  as  yet." 

The  letter  was  put  in  as  sin  exhibit. 

The  learned  judge  continued  the  examination  of  the  wit- 
ness. 'No  request  was  made  by  counsel  on  either  side  to  be 
permitted  to  examine  or  cross-examine  the  witness  further. 

The  case  went  to  the  jury  and  they  were  specifically 
asked  whether  the  seizure  was  made  of  the  particular  grain 
in  consequence  of  this  letter  and  they  said  yes. 

It  is  urged  on  the  part  of  the  defendants  (appellants) 
that  there  was  a  mis-trial  by  reason  of  the  fact  that  the  wit- 
ness Vander  Voort  was  recalled  by  the  judge  and  that  (1) 
the  judge  had  no  right  to  recall  the  witness;  (2)  that  being 
a  witness  called  by  the  judge  he  was  not  subject  to  cross-ex- 
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amination  by  counsel  for  either  party;  and  ,(3)  that  it  ap- 
pears that  counsel  understood  that  such  was  the  rule  and  con- 
sequently refrained  from  cross-examination. 

In  Coulton  v.  Desborough,  [1894]  2  Q.  B.  316,  tiie  Court 
of  Appeal  (Lord  Esher,  M.R.,  A.  L.  Smith  &  Davey,  L.J.J.), 
held  that  a  judge  had  a  power  to  call  a  witness  not  called  by 
either  party. 

The  Master  of  the  Rolls  said : — 

"If  there  be  a  person  whom  neither  party  to  an  action 
chooses  to  call  as  a  witness  and  the  judge  thinks  that  the  per- 
son is  able  to  elucidate  the  truth,  the  judge  in  my  opinion  is 
himself  entitled  to  call  him ;  and  I  cannot  agree  that  such  a 
course  has  never  been  taken  by  a  judge  before.  When  a  wit- 
ness is  called  in  this  way  by  the  judge,  the  counsel  of  neither 
party  has  a  right  to  cross-examine  him  without  the  permis- 
sion  of  the  judge.  The  judge  must  exercise  his  discretion 
whether  he  will  allow  the  witness  to  be  cross-examined.  If 
what  the  witness  has  said  in  answer  to  the  questions  put  to 
him  by  the  judge  is  adverse  to  either  of  the  parties,  the  judge 
would  no  doubt  allow,  and  he  ought  to  allow,  that  party's 
cotmsel  to  cross-examine  the  witness  upon  his  answers.  A 
general  fishing  cross-examination  ought  not  to  be  permitted.'* 

In  Re  Enoch  &  Xaretzky  Bock  Co.,  [1909]  1  K.  B.  327 
the  Court  of  Appeal  (Cozens-Hardy,  M.R.,  and  Fletcher, 
Moulton  and  Farewell,  L.J.J.),  considered  the  previous  case. 
This  latter  decision  would  restrict  the  power  of  the  trial 
judge  to  call  a  witness  not  called  by  either  part  to  the  case 
where  neither  party  objects  to  the  witness  being  called  and 
Farewell,  L.J,,  says,  disagreeing  with  the  express  language 
of  A.  L.  Smith,  L.J^  in  the  earlier  case,  that  in  the  event  of 
the  judge  doing  so,  the  witness  is  not  to  be  treated  as  "  tho 
witness  of  the  judge  "  but  as  an  ordinary  witness,  but  that 
it  is  not  open  to  counsel  on  either  side  to  comment  on  the 
evidence  given,  on  the  footing  that  he  is  either  the  plaintiffs 
witness  or  the  defendant's  witness. 

Accepting  these  opinions  of  different  members  of  the 
Court  of  Appeal,  I  think  what  the  learned  trial  judge  ap- 
pears to  have  done  in  the  present  case  was  not  objectionable. 
He  stated  to  counsel  that  he  proposed  to  recall  Vander 
Voort.  Recalling  a  witness  already  put  forward  and  exam- 
ined by  one  of  the  parties  is  obviously  a  very  different  thing* 
from  the  trial  judge  himself  introducing  a  new  witness.    In 
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mj  opinion  a  trial  judge  has  a  right  to  recall  a  witness  who 
has  left  the  box,  whether  it  is  objected  to  or  not. 

But  in  any  ease  the  recalling  of  this  witness  was  not  ob- 
jected to  except  on  an  untenable  ground.  Certainly  not  by 
counsel  for  the  plaintiff,  for  he  was  anxious  that  the  witness 
should  be  recalled;  not  by  the  defendant's  counsel,  for  the 
judge  said  to  him  "  if  I  allow  it  to  go  on  you  would  not  say 
that  I  should  be  excluded  from  giving  leave  to  the  plaintiff 
to  recall  the  plaintiff  or  to  examine  him  myself  ?''  and  the 
answer  was  "  No,  my  Lord,  you  are  at  perfect  liberty ;  but 
none  of  that  eldence  can  effect  the  position  I  was  in  at  the 
close  of  the  plaintiff's  case,"  a  position  in  law  which  is  quite 
untenable. 

I  should  be  of  opinion  that  a  witness  so  called  or  recalled 
by  the  judge,  is  subject  as  of  right  to  cross-examination,  sub- 
ject only  to  the  control  of  the  judge  as  expressed  in  the  rule 
199.  "The  judge  may  in  all  cases  disallow  any  questions 
put  in  cross-examination  of  any  party  or  other  witness  which 
may  appear  to  him  to  be  vexatious  and  not  relevant  to  any 
matter  proper  to  be  enquired  into  in  the  cause  or  matter,"  or 
in  the  case  of  a  witness  recalled  which  has  been  covered  by 
cross-examination  when  he  was  befote  in  the  box,  which  pro- 
bably is  covered  by  the  rule  against  vexatious  questions. 

But  whether  or  not  my  opinion  in  this  respect  is  right, 
the  question  did  not  arise;  no  request  was  made  by  either 
counsel  to  examine  the  witness  further ;  and  one  can  have  no 
(ioubt  that  the  learned  judge  would  have  allowed  any  proper 
questions  from  either  side,  certainly  by  way  of  cross-exam- 
ination by  the  defendant's  counsel  had  it  been  requested. 

I  have  myself,  on  a  great  many  occasions,  continued  the 
examination  of  a  witness  after  counsel  for  the  parties  have 
finished  with  him  and  have  almost  always  immediately  asked 
counsel  if  either  wished  to  ask  him  any  questions  on  the 
answers  given  to  me.  iT  am  quite  sure  that  this  would  be  the 
attitude  adopted  by  any  judge  under  ordinary  circumstances 
in  the  case  of  a  judge  calling  or  recalling  a  witness.  I  see 
nothing- to  indicate  that  the  defendant's  counsel  refrained 
from  cross-examining  the  witness  or  requesting  permission 
to  do  so  because  of  anything  occurring  to  indicate  that  the 
learned  judge  would  not  permit  it. 

An  objection  is  taken  to  the  letter  because  it  is  said,  it  is 
not  shewn  to  have  been  written  by  or  with  the  authority  of 
the  defendants.     The  subscription  to  it  is:  " Massey-Harris 
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Co.,  Limited-:— G.  H.  Stenishom,  Chief  Collection  Depart- 
ment/' 

The  witness  said  that  he  had  got  a  letter  from  the  de- 
fendants and  produced  the  letter' in  question  as  being  the  let- 
ter referred  to,  and  said  in  effect  that  he  had  got  it  before 
he  made  the  seizure.  His  evidence  given  in  the  earlier  stages 
of  the  trial  shewed,  by  fair  inference,  that  it  was  in  conse- 
quence of  this  very  letter  he,  immediately  upon  the  seizure, 
placd  himself  in  communication  with  the  Collection  Depart- 
ment of  the  defendant  company  by  telephone  and  asked  that 
one  Mitten,  of  the  defendant's  Collection  Department,  should 
be  sent  down,  and  he  accordingly  was  sent  down  to  advise 
and  assist  the  bailiff.  From  this  it  seems  to  me  it  is  a  fair 
inference  that  the  letter  was  wsitten  with  the  defendant's 
authority. 

For. reasons  indicated,  I  am  of  opinion  that  the  appeal 
should  be  dismissed  with  costs. 

Scorr  and  Stuart,  JJ.,  concurred  with  Harvey,  C.J. 

Appeal  allowed;  Beck,  J.,  dissenting. 


SASKATCHEWAN. 

March  20th,  1915. 
supreme  court  en  banc. 

BELLAMY  v.  ROBERTSON. 

Husband  and  Wife — Marriage — Promise  io  Marry — Mutual 

Abandonment. 

iln  an  action  for  breach  of  promise  of  marriage,  a  letter  from 
the  woman  to  the  man  offering  to  return  "  any  or  all  of  yoar 
gifts  as  you  wish  "  and  requesting  the  man  as  a  personal  favour 
not  to  return  to  her  "  the  gifts  I  have  given  you  from  time  to 
time  although  I  know  this  is  pei'haps  the  usual  thing  to  do/'  and 
concluding  with  "for  as  you  say  there  is  no  reason  why  we  sliould 
not  remain  friends,"  is  not  in  itself  conclusive  evidence  of  the 
woman's  intention  to  absolve  the  man  from  his  promise. 

Judgment  of  Newlands,  J.,  29  W.  L.  R.  847,  reversed. 

An  appeal  from  the  judgment  of  Newlands,  J.,  29  W. 
L.  B,  847,  in  favour  of  defendant  in  an  action  for  damages 
for  breach  of  promise  of  marriage. 
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The  appeal  was  heard  by  Haultaik,  CJ.,-  Lamo^tt, 
Bbowk,  Elwood  and  McKay,  JJ. 

J.  N.  Fishy  E.€.,  for  plaintiff^  appellant. 
J.  F.  Bryant,  for  defendant,  respondent. 

Lamont^  J.: — There  is  no  question  about  the  contract 
to  marry;  that  is  admitted  by  the  defendant.  His  defence 
is  that  in  October,  1913,  it  was  mutually  agreed  between  the 
plaintiff  and  himself  that  the  engagement  existing  between 
them  should  be  terminated,  and  that  the  same  was  then  ter- 
minated. The  action  came  on  for  hearing  before  my  brother 
Newlands,  who  held  that  the  engagement  had  been  termin- 
ated by  mutual  consent.  From  that  decision  the  plaintiff 
now  appeals. 

In  July,  1913,  the  defendant  wrote  to  the  plaintiff  at 
Saskatoon  stating  that  in  his  opinion  it  was  inadvisable  that 
they  should  get  married,  and  setting  out  a  number  of  reasons 
therefor.  On  August  29th  he  again  wrote  to  her.  The  tenor 
of  this  letter  shewed  clearly  a  desire  on  his  part  to  terminate 
the  engagement,  but  near  the  end  he  used  the  following 
words :  "  However,  Mabyl,  if  you  think  we  can  get  along  to- 
gether and  see  things  in  a  different  way  than  we  see  them 
now,  we'll  let  the  bargain  stand,  but  if  otherwise  let  us  call 
the  deal  off.  It  is  up  to  you.^^  On  September  the  5th  the 
plaintiff  replied  explaining  certain  matters  at  which  the  de- 
fendant seems  to  have  taken  offence.  Her  attitude  through- 
out this  letter  is,  I  think,  set  forth  with  reasonable  clearness 
in  one  of  the  closing  paragraphs  where  she  says:  "I  have 
taken  you  at  your  word  all  the  way  through  when  you  said 
'  My  love  for  you  has  never  changed,'  and  if  you  loved  me  as 
you  said  then  there  could  be  no  doubt  how  we  would  get 
along  in  later  days.  But  if  on  the  other  hand  you  do  not 
care  for  me  then  it  is  a  different  affair  altogether.  I  do  think 
though  that  we  should  have  a  personal  interview  on  the  mat- 
ter before  we  make  a  final  decision  in  order  that  there  may  be 
no  mistake  because  as  you  say  it  is  a  serious  thing."  An  in- 
terview took  place  about  a  month  later.  At  that  interview 
the  defendant  says  he  left  the  matter  of  continuing  the  en- 
gagement to  the  plaintiff,  and  that  she  agreed  to  its  termin- 
ation. She  says  she  did  not  agree  to  it,  and  further  says  that 
the  only  way  it  was  left  to  her  was  by  the  defendant  saying 
in  a  vehement  manner,  "  I  will  marry  you,  Mabyl  Bellamj, 
damn  it,  if  it  takes  every  cent  I  make  to  keep  you,  and  I  will 
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leave  you  in  a  house  here  in  Saskatoon  and  I  will  go  to  Be- 
gina  to  live/'  In  reference  to  this  interview  the  plaintiff  at 
the  trial  gave  the  following  evidence : 

"  Q.  Then  when  you  parted  had  you  given  him  any  re- 
lease from  the  engagement?  A.  No.  He  said  ^  What  are  you 
going  to  do  about  it?'  and  I  said  'I  haven't  decided.'  He 
said  *Will  you  write  to  me,'  and  I  said  *Yes.'  He  said 
'  Will  you  write  within  two  weeks  ? '  I  said  *  Yes.' 

Q.  Did  }ou  write  him?    A.  I  did. 

Q.  How  long  afterwards  was  it  written?  A.  It  was  about 
17  days  I  fancy,  a  little  over  two  weeks." 

The  following  is  her  letter: — 

"  Saskatoon,  Oct.  26,  1913. 

"  Dear  friend : 

You  asked  me  to  write  to  you  and  I  said  I  would. 
It  has  been  a  mystery  to  me  ever  since  why  I  should  have 
made  that  promise  for  there  is  really  nothing  to  say.  I  would 
not  have  you  think  that  is  why  I  have  not  written  sooner.  It 
was  because  I  have  not  had  the  time.  I  have  had  only  one 
spare  evening  since  you  were  here  and  that  was  because  I  was 
so  tired  and  sleepy  that  I  just  couldn't  keep  awake.  Rather 
an  unusual  thing  for  me  you  will  think  but  it  is  the  best  un- 
der the  circumstances  I  think. 

However,  I  said  T  would  write  and  here  I  am  and  since 
there  seems  nothing  else  to  say  I  will  ask  as  a  special  favour 
that  you  will  not  return  any  of  the  gifts  I  have  given  you 
from  time  to  time  although  I  know  this  is  perhaps  the  usual 
thing  to  do.  I  would  say  I  have  mislaid  your  street  address 
and  if  you  will  kindly  send  me  that  I  will  be  pleased  to  send 
you  any  or  all  of  your  gifts  as  you  wish.  I  would  not  risk 
to  send  them  as  I  am  sending  this. 

Trusting  that  you  will  forgive  my  long  delay  in  writing^ 
and  if  you  should  be  in  the  city  any  time  we  woidd  be  pleased 
to  have  you  call.  For  as  you  say  there  is  no  reason  why  w-i 
shci'ld  not  remain  friends. 

I  remain  yours, 

M.  Bellamy." 

In  his  judgment  the  learned  trial  judge  referred  to  the 
case  of  Davis  v.  Bomford  (1860),  6  H.  &  N".  245.  That  case 
was  also  an  iaction  for  breach  of  promise  of  marriage,  in 
which  it  was  proved  that^  the  defendant  having  written  a 
letter  to  the  plaintiff  desiring  to  terminate  the  engagement, 
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called  at  her  father's  house,  and  a  conversation  took  place  re- 
specting the  return  of  letters.  The  defendant  returned  the 
plaintifiPs  letters.  The  plaintiff  said :  "  No,  I  cannot  give  up 
your  letters,  it  would  be  like  giving  you  up  altogether."  The 
plaintiff  left  her  home  and  went  to  reside  with  an  aunt,  and 
no  correspondence  took  place  between  the  parties  for  a  period 
of  two  years.  It  was  held  that  there  was  evidence  from  which 
a  jury  might  infer  that  the  plaintiff  had  exonerated  the  de- 
fendant from  his  promise  before  any  breach.  After  referring 
to  this  case  the  learned  trial  judge  in  his  judgment  said:  ''If 
mere  silence  in  answer  to  the  defendant's  request  to  termin- 
ate the  engagement  is  sufficient  to  shew  its  termination,  her 
(the  plaintiff's)  letter  offering  to  return  his  presents  and 
asking  him  to  keep  hers  is  equally  evidence  of  its  termina- 
tion." In  addition  to  this  ground  upon  which  the  trial  judge 
based  his  judgment,  counsel  for  the  defendant  sought  to  sup- 
p<Mrt  the  judgment  on  other  grounds.  He  argued  that  the 
question  of  continuing  or  ending  the  engagement  had  been 
left  to  the  plaintiff.  In  my  opinion,  his  saying  in  a  vehe- 
ment manner  that  he  would  marry  her  but  that  she  ahould 
live  in  Saskatoon  while  he  lived  in  Begina  is  not  leaving  the 
matter  to  her  within  the  meaning  of  their  contract  to  marry, 
as  marriage  presupposes  a  living  together.  Then  counsel  ar- 
gued that  the  evidence  warranted  the  conclusion  that  the 
plaintiff  had  agreed  to  release  the  defendant  the  night  of  their 
interview  in  October.  The  answer  to  that  is  that  although 
the  defendant  swore  to  this  in  his  evidence  at  the  trial  the 
learned  trial  judge  evidently  did  not  accept  it,  otherwise  he 
would  have  found  accordingly,  and  would  not  have  found  the 
evidence  of  her  agreement  to  terminate  the  engagement  in 
the  expressions  used  in  the  letter  of  October  the  26th.  In  the 
alternative  counsel  stated  that  when,  on  the  night  of  the 
interview,  the  plaintiff  agreed  to  write  to  the  defendant,  it 
was  for  the  purpose  of  conveying  her  decision  whether  or  not 
she  would  release  him,  and  that  her  letter,  in  view  of  that 
fact,  must  be  held  to  be  a  release.  This  contention  is  nega- 
tived by  the  letter  itself.  In  the  opening  paragraph  the 
plaintiff  says  that  it  is  a  mystery  to  her  why  she  promiseA 
to  write,  because  there  was  really  nothing  to  say.  This  is 
totally  inconsistent  with  the  idea  that  she  was  conveying  to 
the  defendant  in  that  letter  her  decision  on  the  important 
question  of  whether  or  not  she  would  release  him. 

Then  does  the  letter  itself  contain  expressions  from  which 
it  should  be  inferred  that  she  was  agreeing  to  the  termination 
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of  the  engagement?  With  great  deference^  I  cannot  see  that 
such  an  inference  should  be  drawn  from  the  letter.  Where 
the  letter  at  the  outset  expressly  states  that  she  has  nothing 
to  sajy  the  subsequent  language^  in  my  opinion,  must  be  clear 
and  unequivocal  to  justify  the  drawing  of  a  conclusion  that 
she  was  acquiescing  in  the  termination  of  the  engagement. 
In  the  very  paragraph  in  which  she  asks  him  not  to  return 
her  gifts  but  agrees  to  return  his,  she  says :  "  However,  I  said 
I  would  write  and  here  I  am  and  since  there  seems  nothing 
else  to  say  I  will  ask  you  as  a  special  favour  that  you  will  not 
return  any  of  the  gifts  I  have  given  you  from  time  to  time, 
although  I  know  this  is  perhaps  the  usual  thing  to  do/^ 
^^  TJsual  '^  under  what  circumstances  ?  Did  she  mean  it  was 
usual  when  contracting  parties  were  mutually  agreeing  to 
end  an  engagement,  or  was  it  usual  when  one  party  refused 
to  carry  out  the  contract?  There  is  nothing  in  the  letter 
from  which  one  can  determine  the  circumstances  under  which 
she  considered  it  usual.  In  her  evidence  she  stated  that  she 
had  never  released  the  defendant.  She  was  asked  why  it 
should  be  a  mystery  to  her  that  she  had  promised  to  write  to 
him.  Her  answer  was :  ^^  Because  I  was  not  going  to  give  a 
decision  and  I  did  not  realise  wiiy  I  should  say  I  would 
write.'^  There  is  no  doubt  in  my  mind  that  when  the  defend- 
ant ad^ed  her  to  write  it  was  for  the  purpose  of  having  her 
convey  to  him  'her  decision  as  to  whether  or  not  she  would 
agree  to  the  termination  of  their  engagement.  Whether  or 
not  it  was  her  intention  when  she  promised  to  write  to  give 
her  decision  in  the  letter,  is  immaterial.  When  she  came  to 
write  she  used  language  which  to  my  mind  completely  nega- 
tives the  giving  of  any  decision.  At  that  time  she  herself 
says  she  was  not  going  to  give  any  decision.  As  he  had  re- 
fused to  many  her  and  live  with  her  she  was  acquiescing  in 
his  decision,  but  she  was  acquiescing  because  she  could  not 
help  herself.  She  was  hurt  and  wounded  by  the  defendant's 
conduct  and  as  he  did  not  want  to  marry  her  she  could  not 
insist  on  his  so  doing.  Acquiescence  in  a  state  of  things  she 
could  not  help,  however,  is  an  entirely  different  thing  from 
abandoning  the  rights  which  the  law  gave  her  against  the 
defendant  when  he  refused  to  carry  out  his  contract.  The 
releasing  of  the  defendant  from  his  contract  involves  an  in- 
tention on  her  part  to  give  up  whatever  rights  of  action  she 
might  have  against  him  in  reference  to  their  engagement. 
That  she  had  anv  such  intention  she  denies.    The  onus   of 
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establifihing  such  intention  is  on  the  defendant.  The  offer  to 
return  his  presents  and  her  asking  him  not  to  return  hers  is, 
in  my  opinion,  not  eoncluBive  of  an  intention  on  her  part  to 
give  up  her  legal  rights.  What  sentimental  considerations 
may  have  been  in  her  mind  I  do  not  know,  but  I  do  not  think 
anything  oonclusive  can  foe  inferred  from  these  expressions  in 
view  of  the  other  portions  of  her  letter,  iln  the  case  of  Davis 
V.  Bomford,  above  referred  to,  Channell,  B.,  said : — 

'^  I  do  not  attach  much  importance  to  the  retention  of 
the  letters.  It  is  clear  that  there  was  no  promise  after  the 
day  when  the  defendant's  letters  were  given  up.  From  the 
expressive  silence  and  the  plaintiff's  change  of  residence,  I 
should  infer  that  there  had  been  a  mutual  exoneration." 

In  that  case  two  years  had  elapsed  without  a  communica- 
Hon,  and  the  plaintiff  had  changed  her  residence  without 
notifying  the  defendant.  In  the  present  case  no  change  of 
residence  had  occurred  and  this  action  was  brought  a  few 
months  after  her  letter  was  written.  The  Bomford  case  is 
authority  for  the  proposition  that  **  where  neither  party  has 
insisted  upon  the  performance  of  a  contract  for  a  long  period 
after  it  was  made,  it  may  be  inferred  that  they  intended  to 
abandon  it  altogether."  7  Hals.  423.  That  principle,  how- 
ever, does  not  apply  here.  I  am,  therefore,  of  opinion  that 
the  defendant  has  failed  to  establish  that  he  was  discharged 
from  his  contract  before  breach  thereof. 

The  appeal  should  be  allowed  with  costs,  the  judgment  of 
the  court  below  set  aside,  and  judgment  entered  for  the 
plaintiff  for  $500  and  costs. 

Browx,  J,  (dissenting)  : — The  parties  had  been  keeping 
company  for  several  years  and  were  engaged  to  be  married. 
On  July  6th,  1913,  the  defendant,  having  decided  that  ho 
should  or  would  not  marry  the  plaintiff,  wrote  her  a  letter  in 
which  he  stated  that  he  thought  it  would  be  a  mistake  for 
them  to  get  married,  giving  reasons,  and  asking  her  to  con- 
sider the  matter.    The  letter  finished  as  follows: 

"  So  if  you  are  willing  to  break  the  engagement,  well,  we 
will  do  so ;  if  not  we  will  let  it  stand  as  it  is.  I  have  done  my 
part  as  far  as  it  affects  us  both.  We  will  still  be  friends  no 
matter  what  turns  up." 

On  August  29th  the  defendant  wrote  another  letter,  from 
which  I  take  the  following  extracts: 

"  Xow,  Mabyl,  as  regards  my  other  letter  I  may  add  that 
the  proposition  I  made  is  a  very  serious  one  to  both  of  us. 
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I  made  it  after  a  very  serious  thought  and  consideration. 
.  .  .  However,  Mabyl,  if  you  think  we  get  along  together 
and  see  things  in  a  different  way  that  we  see  them  now,  well, 
we'll  let  the  bargain  stand,  but  if  otherwise  let  us  call  the 
deal  off.  It's  up  to  you.  ...  I  have  lost  a  good  many 
hours'  sleep  over  this  matter  and  have  given  it  my  deepest 
thought,  and  it  would  be  unfair  to  both  of  us  to  harbour 
thoughts  of  this  kind  and  not  express  them.  I  would  li^e  to 
hear  from  you  soon.  Think  it  over  carefully  and  let  me  know 
if  you  agree  with  what  I  have  expressed." 

On  September  5th  the  plaintiff  replied  to  both  of  the 
above  letters,  part  of  her  reply  being  as  follows: 

"  In  closing  I  may  say  I  am  glad  you  have  been  candid 
and  expressed  things  as  you  saw  them.  I  have  tried  to  be  as 
frank  and  to  express  my  views  the  best  I  can  by  letter.  I 
did  not  intend  this  letter  should  be  so  long  and  I  hope  I  have 
not  tired  you  to  read  it.  But  better  write  at  length  than  not 
to  make  things  as  clear  as  possible.  We  have  never  had  a 
quarrel  but  this  is  the  second  misunderstanding  we  have  had 
for  I  think  it  is  mainly  due  to  that  cause.  'I  have  taken  yon 
at  your  word  all  the  way  through  when  you  said  ^  my  love  for 
you  has  never  changed,'  and  if  you  loved  me  as  you  said  then 
there  could  be  no  doubt  how  we  would  get  along  in  later  days. 
But  if  on  the  other  hand  you  do  not  care  for  me  then  it  is  a 
different  affair  altogether.  I  do  think  though  that  we  should 
have  a  personal  interview  on  the  matter  before  we  make  a 
final  decision  in  order  that  there  mav  be  no^  mistake  because 
as  you  say  it  is  a  serious  thing." 

On  October  9th  the  defendant,  who  lived  at  Regina,  went 
to  Saskatoon  to  interview  the  plaintiff  in  accordance  with  the 
suggestion  contained  in  her  letter.  A  very  lengthy  interview 
took  place,  and  the  evidence  of  the  parties  is  in  direct  con- 
flict as  to  the  result  of  it.  The  defendant  says  that  after  full 
discussion  the  plaintiff  consented  to  break  off  the  engage- 
ment, stating,  "  I  guess  it  would  be  better  for  both  of  us," 
that  he  asked  her  to  write  him  to  that  effect,  and  that  the 
letter  hereinafter  referred  to  was  written  in  response.  The 
plaintiff,  on  the  other  hand,  gives  the  following  evidence  as 
to  the  result  arrived  at : 

"  Q.  Then  when  you  parted  had  you  given  him  any  relea.se 
from  the  engagement?  A.  No.  He  said,  'What  are  you  go- 
ing to  do  about  it?'  and  I  said,  *  I  haven't  decided.'  '  He  said, 
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*  Will  you  write  to  me?'  and  I  said,  '  Yes/     He  said,  *Will 
you  writo  within  two  weeks?'    I  said,  *  Yes/ 

Q.  Did  vou  write  him?    A.  I  did. 

Q.  How  lon^  afterwards  was  it  writteo  ?  A.  It  was  about 
IT  (lays,  I  fancy,  a  little  over  two  weeks/' 

On  October  26th  the  plaintiff  wrote  the  following  letter: 

"  You  asked  me  to  write  to  vou  and  I  said  I  would.  It 
has  been  a  mystery  to  me  ever  since  why  I  should  have  mad'* 
that  promise  for  their  is  really  nothing  to  say.  I  would  not 
have  you  think  that  is  why  I  have  not  written  sooner.  It  wa< 
because  1  have  not  had  the  time.  I  have  only  had  one  spare 
evening  since  you  were  here  and  that  was  because  I  was  so 
tired  and  sleepy  that  1  just  couldn't  keep  awake.  Rather  an 
unusual  thing  for  me  you  will  think  but  it  is  the  best  under 
the  circumstances  I  think. 

*'  However  I  said  »I  would  write  and  here  I  am  and  since 
there  seems  nothing  else  to  say  I  will  ask  as  a  special  favour 
that  you  will  not  return  any  of  the  gifts  I  have  given  you 
from  time  to  time  although  I  know  this  is  perhaps  the  usual 
thing  to  do.  I  would  say  I  have  mislaid  your  street  address 
and  if  you  will  kindly  send  me  that  I  will  be  pleased  -to  send 
you  any  or  all  of  your  gifts  as  you  wish.  I  would  not  risk 
to  send  thom  as  I  am  sending  this. 

"  Trusting  that  you  will  forgive  my  long  delay  in  writing' 
and  if  you  should  be  in  the  city  any  time  we  would  be  please! 
to  have  vou  call.  For  as  vou  sav  there  is  no  reason  whv  wo 
should  not  remain  friends." 

It  is  my  belief  that  the  plaintiff  at  the  interview  did  con- 
sent to  the  engagement  being  broken  off,  and  at  the  defend- 
ant's suggestion  promised  to  write  him.  I  have  no  douht 
that  the  defendant  made  the  suggestion  .so  that  he  might  have 
something  from  the  plaintiff  in  writing  to  protect  himself 
from  further  possible  trouble.  T  can  scarcely  think,  however, 
that  he  asked  her  to  write  a  letter  in  confirmation  of  her  ver- 
bal consent :  that  would  be  reveal iiig  his  purpose  too  openly. 
T  cannot  understand  the  first  part  of  the  plaintiff's  letter  on 
anv  other  basis.  She  savs,  "  You  asked  me  to  write  to  vou 
and  1  said  I  would."  She  does  not  sav,  "You  asked  me  t.i 
write  confirming  our  interview " :  no  more  does  she  sav, 
"You  asked  me  to  write  giving  my  decision";  she  simply 
savs,  "You  asked  me  to  write,  and  I  said  T  would."  She 
ofoes  on,  "  It  has  been  a  mystery  to  me  ever  since  why  I  should 
have  made  that  promise,  for  there  is  really  nothing  to  say.'' 
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Now  if  he  had  asked  her  to  write  confirming  the  interview, 
or  if  she  had  promised  to  write  giving  her  decision,  there 
would  be  no  mystery  about  the  promise,  and  there  would  at 
least  have  been  something  to  say.  So  that  I  am  disposed  to 
think  that  neither  party  stated  accurately  what  actually  took 
place.  The  letter  in  its  every  paragraph,  in  my  opinion, 
bears  striking  testimony  to  the  fact  that  she  had,  as  a  result 
of  the  interview,  given  her  consent  to  the  engagement  being 
broken  off,  and  that  she  had  simply  promised  to  write  with- 
out having  any  particular  object  in  view  other  than  to  com- 
ply with  his  request.  The  learned  trial  judge,  however,  in 
finding  for  the  defendant,  has  based  his  judgment  entirely 
on  the  effect  of  the  letter,  and  it  might  therefore  be  fairly 
argued  that  he  must  have  accepted  the  plaintiff's  version  of 
the  interview,  although  he  does  not  expressly  so  state.  As- 
suming, therefore,  that  the  trial  judge  did  believe  the  plain- 
tiff rather  than  the  defendant,  and  that  this  court  should  ac- 
cept his  findings  in  that  respect,  the  question  resolves  itself 
into  what  interpretation  should  be  put  upon  the  plaintiff's 
letter  under  the  circumstances.  She  says,  "  I  will  ask  as  a 
special  favour  that  you  will  not  return  any  of  the  gifts  I  havo 
given  you  from  time  to  time,  although  I  know  this  is  perhaps 
the  usual  thing  to  do.''  It  is  the  usual  thing  to  do  when? 
She  must  surely  mean  when  an  engagement  is  terminated. 
But  slie  contends  that  up  to  this  time  her  decision  in  the 
matter  was  outstanding.  I  cannot  imagine  her  writing  in 
this  strain  and  at  the  same  time  contending  that  her  deci- 
sion still  remains  outstanding.  T  think  that  under  the  cir- 
cumstances these  expressions  in  lier  letter  must  be  regarde»l 
as  the  equivalent  of  a  consent.  She  further  says,  "  Trusting 
that  you  will  forgive  my  long  delay  in  writing,  and  if  you 
should  be  in  the  city  at  any  time  we  would  be  pleased  to  have 
you  call,  for  as  you  say  there  is  no  reason  why  we  should  not 
remain  friends.''  She  admits  that  in  her  last  expression  slio 
has  in  mind  his  letter  to  her  of  July  6th  above  referred  to. 
in  which  he  said,  *'  we  will  still  be  friends,  no  matter  what 
turns  up."  That  expression  of  his  had  reference  to  the  en- 
gagement being  terminated  with  her  consent.  Taking  her 
letter  as  a  whole,  she  desires  that  he  retain  her  gifts,  that 
they  continue  to  be  friends,  and  she  \eis  him  know  that  his 
calls  whenever  in  the  city  will  continue  to  give  pleasure. 
Having  in  view  all  the  expressions  contained  in  this  letter, 
T  find  in  it  a  complete  acquiescence  in  the  breaking  off  of  tlio 
engagement. 
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I  would  therefore  dismiss  the  appeal  with  costs. 

I  might  add  that  the  plaintiff  apparently  never  dreamed 
of  bringing  this  action  until  the  defendant  very  ill-advis- 
edly,  I  think,  had  caused  a  solicitor's  letter  to  be  sent  to  her 
demanding  a  return  of  the  engagement  ring.  Being  the  firj5t 
to  invoke  the  aid  of  a  solicitor,  he  cannot  very  well  complaiu 
under  the  circumstances  if  she  has  retaliated  in  kind.  I 
would  have  thought  it  better  policy  on  his  part,  and  less  ex- 
pensive, to  have  purchased  another  ring  if  he  was  really 
again  in  need  of  one. 

Haultaix,  C.J.,  Elwood  and  McKat,  JJ.,  concurred 
with  Lamoxt,  J. 

Appeal  allowed;  Brown,  J.,  dissenting. 


SASKATCHEWAN. 

March  20th,  1915. 

supreme  court  ek  banc. 

STEWART  SHEAF  LOADER  v.  JACOBSON  et  al. 

Chattel  Mortgage — Seizure  and  Sale  Under  Prior  Unregis- 
tered Mortgage — Validity  of,  as  Against  Subsequent 
Mortgagee  in  Oood  Faith — Prior  Mortgagee  Must  Ac- 
count to  Subsequent  Mortgagee — Right  of  Subsequent 
Mortgagee  to  Bring  Action  Before  His  Mortgage  Be- 
comes Due — Reference  to  Take  Accounts. 

Appeal   from   the  judscment   of  Elwood.  J.,  29   W.    L.   R.  575. 

dismissed. 

The  appeal  was  heard  by  Haultain,  C.J.,  Newlands. 
Lamont  and  McKay,  JJ. 

C.  E.  Armstrong,  for  appellant. 
H.  G.  Schull,  for  respondent. 

The  C'oukt  : — On  the  argument  of  the  stated  case  herein 
before  Mr.  Justice  Elwood,  it  was  taken  for  granted  and  ad- 
mitted by  all  parties  that  all  the  mortgages  in  question  were 
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equally  defective  so  far  as  the  insufficiency  of  the  affidavits 
of  bona  fides  were  concerned.  The  argument  and  judgment 
proceeded  therefore  on  that  assumption  and  dealt  altogether 
with  the  difficult  question  as  to  the  rights  of  a  subsequent 
mortgagee  in  good  faith  for  valuable  consideration  under  a 
registered  mortgage  as  against  a  mortgage  prior  in  date  and 
registration  when  both  mortgages  are  defective  in  the  same 
respect. 

On  the  opening  of  the  case  in  appeal  it  was  pointed  out  . 
by  the  court  that  the  mortgage  of  the  plaintiff,  the  later 
mortgagee,  was  not  defective.  The  case  accordingly  came 
well  within  the  decisions  in  Roflf  v.  Krecker,  8  Man.  L.  R. 
230;  Moffatt  v.  Coulson,  19  U.  C.  R.  341,  and  Vane  v.  Vane, 
L.  R.  8  Ch.  399. 

It  was  admitted  bv  counsel  for  the  defendant  bank  that 
in  this  view  of  the  case  the  appeal  must  -be  dismissed  and  the 
appeal  was  therefore  dismissed,  but  without  costs  to  either 
party. 

Appeal  dismissed. 


SASKATCHEWAN. 

March  20th,  1915. 

supreme  court  ex  banc. 

CHrRCHTLL  V.  McRAE  AXD  COWIE. 

Judgment — Res  Judicaia — Agreement  for  Sale  of  TMnd  and 
Chattels  Thereon — Entire  Contract — Title  Passing  Upon 
Payment  of  Purchase  Price — Default — Action  for  the 
Recovery  of  Land — Subsequent  Action  for  Recovery  of 
Chattels. 

Fnder  an  agreement  for  the  sale  of  land  tbe  purchaser  was 
to  jjet  title  upon  payment  of  the  purchase  price.  At  the  time  of 
the  sale  there  were  on  the  land  agricultural  implements,  horses,  etc.. 
which  were  included  in  the  agreement  by  a  special  clause.  Upon 
the  purchaser  making  default  in  his  payments  the  vendor  brought 
nn  action  for  the  balance  of  the  purchase  money  owing  under  the 
agreement  without  making  any  reference  w^hatever  to  the  said  chat- 
tels in  his  statement  of  claim  which  was  framed  as  if  the  agree- 
ment dealt  solely  with  land.  The  purchaser  pursuant  to  a  judg- 
ment in  the  vendor's  favour  gave  up  possession  of  the  premises, 
bnt  rfffused  on  demand  to  give  un  possession  of  the  chattels.  Vendor 
then  brought  a  second  action  for  the  recovery  of  the  chattels : — 
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Held,  that  the  claim  for  the  recovery  of  the  chattels  should 
have  been  made  in  the  first  action  and,  not  having;  been  made,  was 
thereafter  res  judicata. 

.    Henderson    v.    Henderson,    3    Hare,    114:    Serrao    v.    Noel,    15 
Q.  B.  D.  549:  referred  to. 

» 

An  appeal  by  plaintiff  from  the  judgment  of  Xewlaxds. 
.T.,  in  an  action  for  the  recovery  of  chattels  sold  under  an 
a«:recment  for  the  sale  of  land  and  the  chattels  thereon. 

The  appeal  was  heard  by  Hailtaix.  C.J.,  Browx, 
Klwood  and  McKay,  J  J. 

J.  F.  .Frame,  K.C.,  for  the  plaintiff,  appellant. 

J.  C.  Martin,  for  the  defendant  Cowie,  respondent. 

P.  M.  Anderson,  for  the  defendant  McRae,  respondent. 

The  judgment  of  the  court  was  delivered  by 

Bbown,  J.: — The  plaintiff,  by  agreement  in  writing, 
dated  April  Ist,  1911,  agreed  to  sell  to  one  Storey  and  the  de- 
fendant Cowie  and  their  assigns,  the  north-east  V^-S  and  the 
south-west  14-7-1 8-1 5-W2nd.,  for  the  price  of  $8,000,  pay- 
able $1,200  at  the  time  of  the  execution  of  the  contract  an«l 
the  balance  in  instalments  at  stated  times  therein  mentioned. 

The  agreement  was  in  the  usual  form  of  such  agreements, 
with  a  provision  that  upon  payment  of  the  purchase  price  th»? 
defendants  were  to  get  title. 

There  were  situate  on  thi«  land  at  the  time  of  the  sale  a 
imniber  of  horses,  cattle,  pigs  and  agricultural  implements, 
all  of  which  were  included  in  the  agreement  under  the  fol- 
lowing provision : — 

"  It  is  understood  and  agreed  by  and  between  the  parties 
hereto  that  the  consideration  hereinbefore  mentioned  includes 
also  the  sale  to  the  purchasers  of  (here  follows  a  statement 
of  the  chattels.) 

The  purchasers,  pursuant  to  the  agreement,  went  into 
occupation  of  the  premises  and  took  possession  and  control 
of  the  chattels  and  from  time  to  time  made  payments  on  ac- 
count of  the  purchase  price.  By  deed  of  assignment  dated 
September  16th,  1912,  the  purchasers  assigned  all  their  inter- 
est in  the  agreement  and  in  the  land  and  chattels  to  the  de- 
fendants. The  defendants  got  in  default  with  their  pay- 
ments and  on  February  fith,  1914,  the  plaintiff  brought  an 
action  for  the  balance  then  owing  under  the  contract,  viz.: 
$4,135.03. 
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In  his  statement  of  claim  in  said  action  the  plaintiff  re- 
cites the  agreement  in  question,  describing  the  land  and  the 
price  and  terms  of  payment,  but  makes  no  reference  whatever 
to  the  chattels.  He  sets  up  default  and  asks  for  payment  of 
the  balance  due.  In  default  of  such  payment  he  asks  that 
the  agreement  be  cancelled,  that  he  be  given  possession  of  the 
land  and  that  the  payments  made  on  account  of  the  purchase 
price  be  forfeited  .to  him.  There  is  no  reference  whatever  in 
the  statement  of  claim  to  any  of  the  chattels,  the  claim  being 
framed  as  if  the  agreement  dealt  with  the  land  only. 

The  defendants  did  not  defend  the  action  and  the  usual 
order  nisi  was  made  and  eventually  a  final  order  was  taken 
out  by  which  the  agreement  was  cancelled,  the  interest  of  the 
defendants  in  the  land  in  question  was  foreclosed,  all  moneys 
})aid  under  the  agreement  were  forfeited  and  the  defendants 
were  ordered  to  deliver  up  possession  of  the  premises.  The 
defendants,  pursuant  to  said  order,  gave  up  possession  of 
the  premises,  hut  they  refused  on  demand  to  give  up  posses- 
sion of  the  chattels.  The  plaintiff  brings  this  action  for 
recoverv  of  the  chattels  and  the  defendants  inter  alia  raise 
the  defence  of  "  res  judicata." 

I  assume  for  the  purpose  of  the  case  tiiat  the  agreement 
in  question,  having  reference  to  both  the  land  and  the  chat- 
tels, is  an  entire  contract  as  contended  for  by  counsel  for  the 
plaintiff  and  that,  under  the  agreement  the  defendants  could 
.not  be  regarded  as  having  the  absolute  title  or  ownership  of 
the  chattels  unil  the  purchase  price  was  paid. 

There  is  nothing  in  the  agreement  to  indicate  how  much 
of  the  $8,000  was  for  land  or  how  much  for  chattels  and  any 
payment  that  was  made,  must  be  held  to  have  been  made  on 
the  purchase  price  of  both  the  land  and  the  chattels. 

The  defendants,  under  and  by  virtue  of  the  agreement 
and  the  payments  made  on  account  thereof,  secured  an  inter- 
est in  the  land  and  the  chattels  to  the  extent  of  the  payments 
made  and  secured  the  right  to  absolute  title  of  same  upon 
payment  of  the  balance  of  the  purchase  price.  CVmnsel  fur 
the  plaintiff  contends  that  any  right  or  interests  which  the 
defendants  had  in  the  chattels  were  lost  when  the  agreement 
was  cancelled.  I  cannot  agree  with  that  contention.  The 
defendants  secured  an  interest  in  the  chattels  under  the  agree- 
ment and  by  virtue  of  their  payments,  which  the  mere  can- 
cellation of  the  agreement  could  not  destroy,  and  especially 
so  in  view  of  the  fact  that  in  the  action  in  which  the  cancel- 
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latioD  order  was 'obtained  no  mention  or  suggestion  was  made 
that  the  agreement  had  anything  to  do  with  these  chattels. 

If  the  plaintiff  had  wanted  recovery  of  the  chattels  and 
cancellation  of  the  defendants'  interest  in  them,  he  shouM 
have  asked  for  same  in  his  original  action  and,  had  he  asked 
for  same,  it  is  very  probahle  the  defendants  would  have  had 
something  to  say.  Not  having  asked  for  this  relief  in  that 
action  he  cannot  get  it  now.     The  matter  is  '*  res  judicata." 

In  this  connection  I  might  quote  from  the  Vice^han- 
cellor  in  the  decision  of  Henderson  v.  Henderson,  3  Hare  p. 
114,  where  he  says: — 

*^  I  believe  I  state  the  rule  of  the  court  correctly  when  i 
say  that,  where  a  given  matter  becomes  the  subject  of  litiga- 
tion in,  and  of  adjudication  by,  a  court  of  competent  juris- 
diction, the  court  requires  the  parties  to  that  litigation  to 
bring  forward  their  whole  case,  and  will  not  (except  under 
special  circumstances)  permit  the  same  parties  to  open  the 
same  subject  of  litigation  in  respect  of  matter  which  might 
have  been  brought  forward  as  part  of  the  subject  in  contest, 
but  which  was  not  brought  forward,  only  because  they  have, 
from  negligence,  inadvertence,-  or  even  accident,  omitted 
part  of  their  case.  The  plea  of  res  judicata  applies,  except 
in  special  cases,  not  only  to  points  upon  which  the  court  wa-j 
actually  required  by  the  parties  to  form  an  opinion  and  pro- 
nounce a  judgment,  but  to  every  point  which  properly  be- 
longed to  the  subject  of  litigation,  and  which  the  parties, 
exercising  reasonable  diligence,  might  have  brought  forwar.l 
at  the  time." 

See  also  Serrao  v.  Xoel,  15  Q.  B.  D.  549. 

In  my  opinion,  therefore,  the  appeal  should  be  dismissed 
with  costs. 

Appeal  dismissed. 


^r  H  B 

W)estepn  Lav\:)  Reporter 
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SASKATCHEWAN. 

March  20th,  1915. 
supreme  court  en  banc. 

LA  PLANTE  v.  KINNON. 

Contract — Entire — Wages — Farm  Labourer. 

A  contract  between  a  farmer  and  a  farm  labourer  by  which 
the  latter  agrees  to  work  for  the  season  at  a  certain  sum  per  month 
to  be  paid  at  the  expiration  o'f  the  season  is  an  entire  contract  and 
the  labourer  must  complete  the  season  before  he  is  entitled  to  re- 
cover anything. 

Owen  V.  James,  4  Terr.  L.  R.  174,  followed. 

Mousseau  v.  Tone,  6  W.  L.  R.  117,  distinguished. 

An  appeal  from  the  trial  judgment  in  favour  of  defend- 
ant in  an  action  brought  by  plaintiff,  a  farm  labourer,  for 
the  recovery  of  wages. 

The  appeal  was  heard  by  New  lands.  Brown  and  El- 
wood,  JJ. 

T.  J.  Blain,  for  plaintiff,  appellant. 

H.  F.  Thomson,  for  defendant,  respondent. 

The  judgment  of  the  court  was  delivered  by 
Brown,  J.: — The  evidence  given  at  the  trial  before  the 
learned  District  Court  Judge  is  conflicting  as  to  the  terms 
of  the  hiring.  According  to  the  plaintifFs  version,  he  was 
hired  at  $35  per  month  until  harvest,  and  during  harvest 
was  to  get  harvest  wages.  He  worked  until  harvest,  and  then 
demanded  harvest  wages.  The  defendant  refused  to  give 
any  increase  in  wages,  contending  that  the  hiring  was  fortho 
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season  at  $35  per  month.  The  plaintiff  thereupon  left  the 
defendant's  employ,  although  notified  by  the  defendant  that 
if  he  did  so  he  would  not  get  anything.  According  to  the 
defendant's  version,  the  plaintiff  was  hired  at  $35  a  month 
for  the  season,  and  with  the  exception  of  a  little  money  for 
tcbacco  and  other  small  necessaries,  the  wages  were  not  to  be 
paid  until  the  end  of  the  term  when  the  plaintiff  had 
threshed  his  grain.  The  learned  trial  judge  dismissed  the 
action,  and  must  therefore  have  accepted  the  defendant'^s 
version  of  the  contract.  A  contract  such  as  the  defendant 
has  set  up  is  an  entire  one,  and  the  plaintiff  is  bound  to  com- 
plete the  term  before  he  becomes  entitled  to  recover  anything. 
The  facts  of  this  case  are  practically  the  same  as  those  in  the 
reported  decision  of  ex-Chief  Justice  Wetmore,  in  Owen  v. 
James,  4  Terr.  L.  R.  p.  174.  In  that  case  the  learned  trial 
judge  held  that  the  plaintiff  could  not  recover,  and  he  there 
refers  to  the  leading  authorities  on  the  question.  In  vol.  20 
Hals,  at  p.  84,  the  law  is  laid  down  as  follows : — 

"  160.  When  the  contract  is  an  entire  contract,  providing 
for  payment  on  the  completion  of  a  definite  period  of  service, 
or  of  a  definite  piece  of  work,  it  is  a  condition  precedent  to 
the  recovery  of  any  salary  or  wages  in  respect  thereof  that 
the  service  or  duty  shall  be  completely  performed,  unless  the 
employer  so  alters  the  contract  as  to  entitle  the  servant  to  re- 
gard it  at  an  end,  in  which  case  the  whole  sum  payable  under 
the  contract  becomes  due,  or  unless  there  is  a  custom  that  the 
servant  is  entitled  to  wages  in  proportion  to  the  time  actually 
served.  But  when  the  contract,  though  in  respect  of  work 
terminating  at  a  particular  time,  is  to  be  construed  as  pro- 
viding that  remuneration  shall  accrue  due  and  become  vested 
at  stated  periods,  such  remuneration  constitutes  a  debt  re- 
coverable at  the  end  of  each  such  period  of  service." 

The  case  of  Mousseau  v.  Tone,  6  W.  L.  R.  117,  was  relied 
on  by  the  plaintiff.  The  terms  of  hiring  in  that  case  were 
clearly  distinguishable.  There  the  plaintiff  hired  for  a  term 
of  7  or  8  months  at  $25  per  month,  without  any  suggestion 
being  made  that  payment  would  be  withheld  until  the  expir- 
ation of  the  term,  and  it  was  held  that  in  such  a  case  the 
wages  became  payable  at  the  end  of  each  month,  and  that  tho 
only  remedy  the  employer  would  have  would  be  by  way  of 
counterclaim  for  damages  because  of  the  servant's  wrongful 
leaving.  There  is  no  evidence  that  would  justify  a  finding 
that  the  plaintiff  was  a  domestic  servant,  as  contended  for 
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by  counsel,  and  I  therefore  do  not  consider  it  necessary  to 
deal  with  the  contention  raised  by  him  of  special  privilege 
in  such  cases. 

The  appeal  should  therefore,  in  my  opinion,  be  dismissed 
with  costs. 

Appeal  dismissed. 


SASKATCHEWAN. 

March  20th,  1915. 

supreme  court  en  banc. 

IMPERIAL  ELEVATOR  &  LUMBER  CO.  v.  HILLMAX. 

Pleading  —  Agency  by  Estoppel  —  Amendment  at  Close 

of  Trial. 

Where  liability  only  arises  by  virtue  of  agency  by  estoppel, 
then  agency  by  estoppel  should  be  pleaded.  However,  if  defendant's 
conduct  and  representations  are  suca  as  to  give  plaintiff  good  reason 
for  considering  that  there  was  actual  agency,  (although  the  facts  do 
not  support  such  a  finding),  the  plaintiff  should  be  allowed  to  amend 
his  pleadings,  at  the  close  of  the  trial  and  plead  agency  foy  estoppel, 
where  the  facts  will  support  such  a  finding. 

Appeal  from  a  judgment  of  Xewlands,  J. 

The  appeal  was  heard  by  Haultain,  C.J.,  Lamoxt, 
Brown,  and  Elwood,  JJ. 

J.  P.  Frame,  K.C.,  for  defendant,  appellant. 
J.  A.  Allan,  K.C.,  for  plaintiff,  respondent. 

Brown,  J. : — In  the  spring  or  early  summer  of  1913,  one 
Chotem,  being  desirous  of  going  into  the  hotel  business, 
seems  after  some  investigation  to  have  decided  that  Limerick 
would  be  a  suitable  village  in  which  to  start  up.  There  was 
already  an  hotel  at  Limerick  called  the  Marshall  House,  and 
owned  by  one  Marshall,  of  Moose  Jaw.  Chotem  had  in  view 
the  passible  purchase  of  this  hotel  from  Marshall,  and  he  had 
also  arranged  for  the  purchase  of  certain  vacant  lots  in  Lim- 
erick from  one  Rothstein  with  the  idea  of  building  an  hotel 
thereon  in  case  he  failed  to  deal  with  Marshall.    As  Chotem 
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aud  defendant  were  both  Hebrews,  they  appear  to  have  be- 
come well  acquainted,  Chotem  frequently  calling  at  defmd- 
ant's  place  of  business  and  discussing  his  plans  with  defend- 
ant. Defendant,  being  in  the  wholesale  liquor  business  him- 
self, evinced  an  interest  in  Chotem's  venture.  It  would  ap- 
pear that  Chotem  feared  either  that  he  could  not  secure,  or, 
having  secured,  could  not  hope  to  retain,  a  liquor  license,  on 
account  of  some  marriage  difficulty,  and  asked  defendant  to 
apply  for  the  license  in  his  (defendant's)  name,  stating  by 
way  of  inducement  that  he,  Chotem,  would  purchase  his 
liquors  from  defendant.  To  this  the  defendant  agreed.  On 
July  21st,  with  the  object  of  carrying  this  arrangement  into 
effect,  they  went  to  a  solicitor's  office  and  had  certain  docu- 
ments prepared,  all  of  which  were  dated  as  of  that  date. 
One  of  these  documents  was  an  agreement  of  sale  between 
Rothstein'and  Chotem  for  the  purchase  of  the  vacant  lots  in 
Limerick  from  Rothstein  above  referred  to.  This  agreement 
was  not  executed  until  July  23rd,  as  referred  to  hereafter. 
In  this  agreement  Ohotem  is  described  as  of  Limerick — vindi- 
cating an  intention  on  his  part  to  the  knowledge  of  defend- 
ant to  thereafter  live  at  Limerick.  Another  of  the  docu- 
ments was  a  lease  between  Chotem  and  defendant  of  these 
lots,  covering  a  term  of  three  years,  and  calling  for  a  rental 
of  $50  per  month.  The  third  document  was  a  petition  in  the 
usual  form  for  a  liquor  license.  This  petition  was  executed  by 
defendant,  and  in  it  defendant  stated  that  he  was  applying 
for  a  license  to  sell  liquors  in  the  building  occupied  by  him 
on  the  lots  in  question,  the  building  to  be  known  as  "The 
Saskatchewan  Hotel."  He  further  stated  that  he  was  the 
true  owner  of  the  business  for  which  the  application  was 
made,  and  that  he  was  the  lessee  of  the  premises.  In  ac- 
cordance with  the  requirements  in  such  case,  defendant  made 
oath  that  the  statements  made  in  his  petition  were  true.  This 
petition  was  afterwards  filed  with  the  Liquor  License  Depart- 
ment, the  same  being  received  by  that  department  on  July 
22nd.  Tlie  petition  came  up  for  the  consideration  of  the 
license  commissioners  in  the  usual  manner  at  a  subsequent 
(late.  On  July  22nd,  Chotem  and  defendant  motored  to 
Limerick.  On  their  way  they  called  at  Moose  Jaw  in  order 
to  get  Marshall,  the  owner  of  the  Marshall  Hotel,  to  go  with 
them.  Having  secured  Marshall,  they  reached  Limerick  on 
the  morning  of  July  23rd.  Defendant  said  that  his  sole 
object  in  going  to  Limerick  on  this  occasion  was  to  assist 
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Chotem  in  the  purchase  of  the  Marshall  Hotel,  to  give  him 
an  idea  of  what  it  was  worth,  etc.  Upon  arrival  an  inspec- 
tion was  made  of  the  Marshall  Hotel,  but  defendant  was  of 
the  opinion  that  the  price  asked  for  same  was  much  too  high, 
and  so  advised  Chotem.  Defendant  stated  that  they  then 
consulted  with  Mr.  Giles,  the  manager  of  plaintiff  company 
(which  was  the  only  lumber  company  doing  business  at 
Limerick  at  that  time),  and  also  with  one  Dickinson,  a  con- 
tractor there,  and  endeavoured  to  secure  from  these  gentle- 
men an  estimate  of  what  the  Marshall  Hotel  or  one  like  it. 
would  cost.  He  stated  that  they  were  not  prepared  to  give 
an  estimate  at  that  time,  but  promised  to  send  same  by  mail 
to  Begina.  Defendant  admitted  that  a  few  days  after  this 
the  estimate  reached  him  at  Begina,  and  that  he  handed  it 
over  to  Chotem,  and  said  that  so  far  as  he  was  concerned  he 
had  nothing  more  to  do  with  the  matter.  Defendant's  evi- 
dence as  to  what  took  place  at  Limerick  is  in  direct  conflict 
with  that  of  a  number  of  witnesses,  and  some  of  them,  ap- 
parently, very  credible  witnesses.  The  trial  judge  evidently 
wholly  disbelieved  the  defendant's  evidence  in  this  respect. 
Chotem's  version  of  the  whole  transaction  is  quite  the  con- 
trary of  defendant's;  but  it  would  appear  that  the  trial 
judge,  not  having  much  faith  in  the  testimony  of  either 
Chotem  or  defendant,  gave  defendant  the  benefit  of  the  doubt 
where  there  was  any  conflict  between  them.  We  must  there- 
fore look  to  the  evidence  of  other  witnesses  whom  the  trial 
judge  evidently  believed,  to  ascertain  what  took  place  at 
Limerick,  and  as  these  representations  are  very  important 
to  the  case,  T  quote  from  the  evidence  as  I  find  it  in  the  ap- 
peal-book. 

Examination  of  Thomas  B.  Giles: — 

"Q.  In  any  event  Chotem  introduced  you  to  Hillman? 
A.  To  Mr.  Hillman,  yes,  sir. 

Q.  When  Chotem  introduced  you  to  Hillman  what  did  he 
say?  A.  He  said,  ^This  is  the  gentleman  that  is  going  to 
build  a  hotel  here.' 

Q.  To  whom  did  he  refer  then  ?  A.  He  was  introducing 
me  to  Mr.  Hillman. 

Q.  When  he  said  this  was  the  gentleman  who  was  going 
to  build  a  hptel,  who  was  he  talking  about,  do  you  know? 
A.  He  was  speaking  of  Mr.  Hillman,  giving  me  an  introduc- 
tion to  Mr.  Hillman. 
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Q.  And  he  introduced  Mr.  Hillman  as  the  gentlemaa 
who  was  going  to  build  an  hotel  ?    A.  Build  a  hotel,  yes,  sir. 

Q.  Did  you  know  where  that  hotel  was  going  to  be  built? 
A.  Yes,  on  comer  lots  belonging  to  Rothst^ins. 

Q.  How  did  you  know  that?  A.  Well,  Mr.  Eothstein 
was  going  to  build  there  one  time. 

Q  How  did  you  know  Mr.  Hillman  was  going  to  build 
there?  A.  Mr.  Bothstein  came  over,  I  think  the  day  before, 
and  told  me  he  had  a  man  from  Hegina  who  was  going  to 
build  it. 

Q.  Hillman  was  introduced  as  the  man  who  was  going  to 
build  the  hotel?    A.  Yes  sir. 

Q.  After  Chotem  introduced  Hillman,  what  did  he  do? 
A.  The  contractor  was  standing  there,  or  came  over  about 
that  time,  and  we  went  into  Mr.  Bothstein's  store  and  drew 
a  plan  on  a  paper,  jusl  a  rough  sketch. 

Q.  What  kind  of  an  hotel  did  you  ...  ?  A.  Mr.  Hill- 
man said  he  wanted  to  build  a  two-storey  hotel  if  he  could 
get  enough  rooms  in  to  comply  with  the  license  law,  and  the 
contractor, .  he  drew  out  the  sketch  on  the  paper,  and  they 
found  they  could  not  get  enough  rooms  in  a  two-storey  build- 
ing. 

Q.  So  what  did  they  do  then?  A.  Figured  out  a  three- 
storey  building. 

Q.  Who  was  doing  all  the  figuring  at  that  time?  A. 
Mr.  Hillman  and  Mr.  Dickinson. 

Q.  What  was  Chotem  doing?  A.  He  was  just  standing 
around.     He  was  not  interested. 

Q.  How  long  did  they  figure  there?  A.  Oh,  for  quite  a 
few  minutes  there. 

Q.  And  what  conclusion  did  you  ultimately  arrive  at? 
A.  He  wanted  us  to  give  him  a  figure  on  that.  Said  he  couid 
not  stay  in  Tjimerick  only  a  few  hours.  He  wanted  the  con- 
tractor and  myself  to  give  him  an  estimate  of  what  the  cost 
of  a  building  like  that  would  be. 

Q.  Like  what?  A.  The  plan  they  had  figured  out,  the 
rough  sketch  they  had  drawn  out.  And  of  course  we  told 
them  we  could  not  give  an  estimate  on  the  building  on  that 
short  notice. 

Q.  And  what  arrangement  was  made?  A.  The  arrange- 
ment was  made  that  we  were  to  wire  about  the  rough  cost  of 
the  building,  and  construction. 
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Q.  Wire  whom?    A.  To  Mr.  Hillman. 

Q.  And  did  you  do  so  ?  A.  I  didn't,  but  the  contractor 
told  me  he  did. 

Q.  Before  Mr.  Hillman  left  did  he  come  to  any  arrange- 
ment with  you  as  to  future  business  at  Limerick?  A.  In 
which  way? 

Q.  Well,  did  you  get  any  idea  of  how  this  work  was  going 
to  be  managed  if  you  went  on  with  the  building?  A.  Mine 
was  the  only  lumber  yard  in  town  at  that  tim^. 

Q.  Yes,  but  now,  did  you  form  any  idea  as  to  whether 
Mr.  Hillman  was  going  to  come  down  and  put  up  this  build- 
ing himself  or  get  anybody  else  to  do  it  for  him?  A.  He 
told  me  that  he  could  not  be  down  there  all  the  time,  that 
Mr.  Chotem  would  be  there  practically  all  the  time. 

Q.  What  was  Mr.  Chotem  going  to  do?  A.  He  was 
going  to  look  after  the  building  of  the  hotel. 

Q.  How  did  you  know  that?  A.  Just  by  what  Mr.  Hill- 
man told  me. 

Q.  Well,  will  you  tell  me  what  Mr.  Hillman  told  you 
about  this  particular  matter?  A.  He  said,  "  I  can't  be  down 
here  all  the  time,  but  Mr.  Chotem  will  be  here  practically  all 
the  time."  That  was,  speaking  about  the  building  of  the 
hotel." 

John  H.  Dickinson: — 

"  Q.  How  did  you  become  acquainted  with  Mr.  Hillman? 
A.  Chotem  introduced  me  to  Mr.  Hillman. 

Q.  Where?    A.  On  the  street  at  Limerick. 

Q.  How  did  he  introduce  him?  A.  Well,  he  took  me 
over  to  where  Mr.  Hillman  was  standing,  and  told  Mr.  Hill- 
man I  was  a  contractor  at  Limerick,  and  told  me  Mr.  Hill- 
man came  here  with  the  intention  of  building  a  hotel,  and 
asked  me  to  talk  the  matter  over  with  him. 

Q.  What  did  Mr.  Hillman  say  to  that  ?  A.  Well,  he  veri- 
fied the  fact  by  stating  so  himself. 

Q.  What  did  he  say?  A.  He  said,  ^  I  intend  to  build  an 
hotel  if  I  make  the  proper  arrangements  if  it  would  not  cost 
too  much  money.' 

Q.  Was  there  any  site  indicated  for  that  purpose?  A. 
Yes,  sir. 

Q.  What  was  the  site  ?  •  A.  The  site  was  on  the  comer  of 
the  main  street,  I  think,  and  Railway  avenue.  In  fact  it  was 
right  in  front  of  where  he  was  standing. 
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Q.  Did  you  know  then  the  site?  A.  Yes,  he  mentioned 
it. 

Q.  That  is  he  mentioned  he  intended  building  an  hotel 
on  that  site  where  you  were  standing?    A.  Yes. 

Q.  It  was  owned  at  that  time  by  whom?  A.  Well,  I 
don't  know,  il  don't  know  who  owned  it  at  that  time,  but 
Bothfitein  was  understood  to  have  been  the  owner  previously 
at  any  rate. 

Q.  That  is  the  property  on  which  you  afterwards  did  erect 
a  building?    A.  Yes. 

Q.  What  did  you  do  after  he  said  he  intended  to  put  up 
an  hotel  there?  What  did  he  do  about  making  proper  ar- 
rangements? A.  Well,  after  he  told  me  what  he  wanted — 
he  would  like  to  build  a  two-storey  hotel  if  he  could  get  the 
rooms  necessarv  under  the  License  Act  to  make  the  hotel 
satisfactory  for  a  license.  We  went  to  Mr.  Rothstein's  store, 
and  we  took  some  wrapping  paper  oflf  the  comer  there  and 
tried  to  make  a  rough  sketch  that  would  cover  his  ideas  of  a 
two-storey  building,  and  found  it  would  be  impossible  to  get 
the  number  of  rooms  in  that;  and  after  talking  awhile  he 
said,  well,  he  was  in  a  hurry  to  get  away  to  Regina  again, 
and  that  perhaps  we  had  better  make  an  estimate  on  a  three- 
storey  building,  leave  two  out  of  consideration  altogether. 

Q.  Yes?  A.  We  talked  perhaps  about  half  an  hour 
about  the  hotel  building  altogether,  and  during  his  conver- 
sation there  he  told  me  it  was  altogether  likely  he  would  not 
be  back  again,  at  least  not  very  often  anyway,  during  the 
course  of  the  construction  of  this  building. 

Q.  Any  arrangements  made  as  to  the  superintendence  of 
the  building?  A.  Yes;  Mr.  Chotem  was  standing  there  and 
he  turned  around  and  pointed  to  Mr.  Chotem  and  told  hira 
Mr.  Chotem  would  be  his  agent  at  Limerick  and  he  would 
transact  all  business  for  him,  because  he  knew  he  would  not 
have  any  time  to  spend  up  there,  and  that  anything  Mr. 
Chotem  done  would  be  done  to  his  interest;  he  would  be  the 
inspector  of  the  building,  and  come  there  and  live  there. 

Q.  He  told  you  that  before  he  left?    A.  Yes,  sir. 

Q.  What  arrangements  did  he  have  with  you  as  to  the 
estimate?  A.  He  wanted  me  to  wire  him  an  estimate  as 
soon  as  possible;  in  fact  he  wanted  it  that  day;  and  it  was 
impossible  to  figure  up  a  building  of  that  cost  in  the  short 
time  at  our  disposal.  The  trades  are  not  all  represented 
there,  and  I  had  to  send  outside  to  get  an  estimate,  or  roughly 
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guess  them  myself,  and  I  didn't  care  to  do  that^so  I  arranged 
to  wire  him  the  estimate  later  on. 

Q.  Did  you  do  so?    A.  I  did. 

Q.  When?  A.  Well,  I  don't  know  the  exact  date,  but  it 
was  within  three  or  four  days  of  that  time,  anyway." 

After  leaving  Limerick,  the  auto  party  drove  to  Expanse 
and  saw  Bothstein,  the  owner  of  the  lots  above  referred  to, 
and  it  was  on  this  occasion  that  the  agreement  for  the  sale 
of  these  lots  was  execute^  by  Bothstein  and  Chotem.  At 
that  time,  Bothstein  says,  the  following  conversation  took 
place : — 

"  Q.  What  talk  was  there  between  you  and  Hillman  be- 
fore the  agreement  was  signed?  A.  He  said,  'You  needn't 
be  afraid  we  are  not  going  to  build  a  hotel.  That  is  under- 
stood. I  came  in  and  I  made  arrangements  with  the  lum- 
berman and  contractor  to  give  me  figure  on  it,  and  they  gave 
a  little  sketch  pencil  drawing,  that  this  is  what  we  figure  to 
build.' 

Q.  Hillman  told  you  that?    A.  Yes. 

Q.  He  told  you  they  had  made  arrangements  with,  the 
lumberman  and  contractor  and  this  was  what  they  were  going 
to  build?    A.  Yes. 

Q.  On  your  property?    A.  On  my  property. 

Q.  On  the  lots  covered  by  the  agreement?  A.  On  those 
lots,  yes." 

This  evidence  is  in  corroboration  of  the  evidence  given  by 
Giles  and  Dickinson  above  referred  to.  The  defendant,  in 
making  these  representations,  evidently  wished  to  leave  the 
impression  that  he  was  the  real  owner  of  the  intended  busi- 
ness, so  that  there  would  be  no  difficulty  in  securing  a  license 
in  his  name,  and  Chotem  was  apparently  only  too  willing  to 
second  the  defendent's  scheme  in  this  respect.  In  a  few  days 
after  the  visit,  Chotem  went  back  to  Limerick,  and,  presum- 
ing to  act  for  the  defendant,  arranged  with  Dickinson  to  con- 
struct the  hotel  and  ordered  and  secured  building  material 
from  the  plaintiffs.  The  plaintiffs  furnished  this  material 
under  the  belief  that  the  defendant  was  the  person  building 
the  hotel,  and  that  Chotem  was  his  agent  for  the  purpose  of 
superintending  the  erection  of  same,  and  had  authority  to 
order  from  the  plaintiffs  any  material  necessary  to  that  end. 
The  trial  judge  has  made  a  finding  to  the  above  effect,  and 
there  is  ample  evidence  to  support  such  finding.  The  plain- 
tiffs continued  to  supply   material  under  this  belief  until 
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August  31st^  when  the  defendant  sent  a  wire  repudiating  all 
liability  in  the  matter.  Certain  telegrams,  letters  and  docu- 
ments had  been  sent  to  the  defendant  from  time  to  time, 
some  of  which  he  received  and  some  of  which  he  denied  ever 
receiving  or  knowing  anything  about.  Those  that  he  ad- 
mitted receiving  he  stated  he  handed  over  to  Chotem  as  being 
the  only  person  who  was  interested.  Certain  telegrams  were 
sent  to  the  plaintiffs  purporting  to  co^e  from  Hillman,  and 
which  apparently,  at  least  to  some  extent,  influenced  the 
plaintiffs  in  supplying  the  material.  These  telegrams  were 
sent  by  Chotem,  who  signed  the  defendant's  name  to  them. 
Chotem  says  he  had  the  defendant's  authority  to  do  so,  but 
the  defendant  denies  such  authority,  and  states  that  he  did 
not  know  anything  about  them.  The  defendant  states  that 
at  no  time  up  to  August  30th,  did  he  know  that  Chotem  was 
using  his  name  in  the  matter  at  all  or  that  any  material  was 
being  furnished  on  his  (the  defendant's  credit).  It  is, 
however,  very  clear  from  the  evidence  that  the  defendant 
knew  that  Chotem  was  at  Limerick  erecting  the  hotel,  and 
that  the  plaintiffs  were  furnishing  materijJ  for  the  same. 
The  learned  trial  judge,  in  his  findings  of  fact,  states  as  fol- 
lows : — 

*^  T  would  find  as  a  fact  that  Hillman  never  intended  to 
build  an  hotel  at  Limerick,  nor  did  he  intend  to  appoint  this 
Chotem  his  agent,  but  I  would  find  from  the  evidence  that4ie 
acted  in  such  a  manner  as  to  lead  the  plaintiffs  to  believe  he 
did  intend  to  build  a  hotel  there  and  did  intend  to  appoint 
Chotem  his  agent,  and  that  on  that  they  supplied  the  ma- 
terials." 

This  finding  is  in  effect — and  il  think  the  evidence  more 
than  justifies  it — that  although  the  defendant  never  had  any 
intention  of  building  an  hotel  or  of  appointing  Chotem  hi.^ 
agent  for  that  purpose,  yet  he  led  the  plaintiff  to  believe  that 
he  intended  both.  It  should  also  be  stated  that  both  Giltis 
and  Dickinson  went  bondsmen  for  the  defendant  in  connec- 
tion with  his  liquor  license  application,  the  bond  deed  having 
been  signed  by  them  on  July  23rd,  during  the  defendant'> 
visit  to  Limerick. 

The  result  of  the  evidence,  in  the  light  of  the  findings  of 
the  learned  trial  judge,  is  briefly  as  follows : — 

The  defendant  represents  that  he  is  the  party  applying 
for  a  license  for  an  hotel  to  be  built  on  these  certain  Roth- 
stein  lots  in  Limerick ;  he  represents  that  he  is  the  man  who 
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is  going  to  build  the  hotel  for  which  he  has  so  applied  for  a 
license;  he  represents  that  Chotem  will  be  his  agept  at 
Limerick  for  the  purpose  of  erecting  same;  he  consults  with 
the  plaintiffs  as  to  the  material  to  be  furnished  for  this  hotel 
which  he  so  contemplates  building.  When  making  these 
statements  and  representations  he  knows^  according  to  his 
own  evidence,  that  Chotem  is  going  to  build  this  hotel,  be- 
cause he  states  that  he  knew  before  leaving  Segina  that 
Chotem  intended  building  on  these  lots  if  he  (Chotem) 
failed  to  secure  the  Marshall  Hotel.  He  knows  that  Chotem, 
within  a  few  days  after  these  representations  are  made,  is 
proceeding  with  the  erection  of  this  very  hotel  which  he  said 
he  was  going  to  build,  and  for  which  Chotem  was  to  be  his 
agent.  He  knows  that  Chotem  is  getting  material  from  the 
plaintiffs,  with  whom  he  consulted  as  to  malterial.  He,  by 
virtue  of  his  representations,  put  Chotem  in  a  position  where 
Chotem  could  presume  to  act  for  the  defendant.  He  knows, 
or  ought  to  know,  that  the  plaintiffs  are  probably  supplying 
the  material  on  his  credit  and  in  the  belief  that  the  hotel  is 
being  erected  for  him.  He  takes  no  steps  whatever  until 
August  31st,  to  correct  any  impressions  that  he  may  have 
made. 

The  plaintiffs,  under  such  circumstances,  had  a  right  to 
infer,  as  they  did  infer,  that  the  hotel  which  was  being  con- 
structed was  the  defendant's  hotel,  that  Chotem  was  his 
agent,  and  had  authority  to  secure  the  material  from  the 
plaintiffs  for  the  purpose  of  its  construction.  Such  inference 
is,  in  my  opinion,  the  natural,  reasonable,  and  only  logical 
inference  to  be  drawn.  The  fact  that  the  plaintiffs  on 
August  16th,  took  steps  to  get  the  defendant's  signature  to 
a  written  contract  which  was  never  signed  does  not,  in  my 
opinion,  prejudice  their  position.  On  the  contrary,  it  rather 
strengthens  it,  as  it  shews  that  they  were  taking  reasonable 
precautions  to  protect  themselves  in  the  matter.  No  more, 
in  my  opinion,  is  their  position  prejudiced  because  they  re- 
lied on  the  forged  telegram  of  August  19th  as  being  genuine. 
That  telegram  was  only  one,  though  an  important  factor,  in 
the  whole  transaction.  The  real  grievance  lies  in  the  fact, 
as  found  by  the  trial  judge,  that  the  defendant's  actions  were 
such  all  through  as  to  lead  the  plaintiffs  to  believe  that  he 
was  the  party  doing  the  business. 

The  agency  which  the  trial  judge  finds  is  apparently 
agency  by  estoppel.  In  this  connection  Bowen,  L.J.,  in  Low 
r.  Bouverie,  [1891]  3  Ch.  D.  p.  106,  says:— 
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"  Xow,  an  estoppel,  that  is  to  say,  the  language  upon  which 
the  estoppel  is  founded,  must  be  precise  and  unamibiguous. 
That  does  not  necessarily  mean  that  the  language  must  be 
such  that  it  cannot  possibly  be  open  to  different  construc- 
tions, but  that  it  must  be  such  as  will  be  reasonably  under- 
stood in  a  particular  sense  by  the  person  to  whom  it  is  ad- 
dressed."   See  also  13  Hals.  p.  379. 

It  is  not  necessary  that  the  representation  should  be  false 
to  the  knowledge  of  the  party  making  it,  provided  that  the 
person  who  makes  it  so  conducts  himself  that  a  reasonable 
man  would  take  the  representation  to  be  true  and  believe  that 
it  was  made  that  he  should  act  upon  it  in  the  manner  in 
which  it  was  acted  upon.  Freeman  v.  Cooke  (1848),  2  Ex. 
654;  McKenzie  v.  British  Linen  Co.  (1881),  6  A.  C.  89;  13 
Hals.  p.  382. 

In  Pole  V.  Leask,  33  L.  J.  Ch.  Lord  Cranworth,  at  p.  161, 
savs : — 

"  No  one  can  become  the  agent  of  another  person  except  by 
the  will  of  that  other  person.  His  will  may  be  manifested  in 
writing  or  orally,  or  simply  by  placing  another  in  a  situation 
in  which,  according  to  ordinary  rules  of  law,  or  perhaps  it 
would  be  more  correct  to  say,  according  to  the  ordinary 
usages  of  mankind,  that  other  is  understood  to  represent  and 
act  for  the  person  who  has  so  placed  him ;  but  in  every  case 
it  is  only  by  the  will  of  the  employer  that  an  agency  can  be 
created. 

'^  This  proposition,  however,  is  not  at  variance  with  the  doc- 
trine that  where  one  has  so  acted  as  from  his  conduct  to  leavl 
another  to  believe  that  he  has  appointed  someone  to  act  as  his 
agent,  and  knows  that  that  other  person  is  about  to  act  on 
that  behalf,  then,  unless  he  interposes,  he  will,  in  general,  be 
estopped  from  disputing  the  agency,  though  in  fact  no  agency 
really  existed." 

The  pleadings  in  this  case  allege  agency  on  the  part  of 
Chotem,  but  do  not  allege  agency  by  estoppel.  Counsel  at 
the  close  of  the  trial  asked  to  have  the  pleadings  amended  in 
this  respect.  The  trial  judge  did  not  apparently  deal  with 
the  matter,  and,  T  infer,  did  not  consider  such  amendment 
necessary.  If  the  defendant's  liability  arises  out  of  the  fact 
that  Chotem  was  his  agent  by  estoppel — and  I  am  of  opinion 
that  such  is  the  case — ^then  agency  by  estoppel  should  be 
pleaded.     Mackenzie  v.  Gray  &  Sons,  28  W.  L.  R.  p.  322; 
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Hayes  v.  Wilson,  29  W.  L.  R.  p.  381.  At  the  argument  be- 
fore^us,  counsel  for  the  plaintiflfs  renewed  the  application  to 
amend.  I  am  of  opinion  that  such  amendment  should  be 
allowed. 

In  Boyle  v.  Grassick,  2  W.  L.  B.  at  p.  286,  Wetmore,  J., 
in  giving  the  judgment  of  the  full  court  of  the  North- West 
Territories,  says:— 

"  There  is  no  doubt  that  this  court  has,  by  virtue  of  Rule 
507  of  the  Judicature  Ordinance,  power  to  make  the  amend- 
ment asked  for,  and  by  virtue  of  Rule  178  it  ought  to  do  so 
if  it  is  necessary  for  the  purpose  of  determining  the  real 
questions  in  controversy  between  the  parties.  Now,  the  real 
question  in  controversy  between  the  parties  here  is,  as  I  have 
stated,  whether  or  not  the  plaintiflfs  are  entitled  to  recover 
compensation  for  their  services  in  connection  with  obtaining 
a  purchaser  for  these  lots.  In  my  opinion,  therefore,  the 
amendment  ought  to  be  allowed,  because  it  is  questionable 
whether  the  plaintiflfs  were  entitled  to  recover  under  the  state- 
ment of  claim  as  originally  framed.  'In  fact  it  is  conceded 
that  they  were  not  entitled  to  recover  under  it,  and  that  if 
entitled  to  recover  at  all  it  must  be  upon  an  alternative  para- 
graph as  set  forth  in  the  amendment." 

In  the  case  at  bar  the  main  question  was  that  of  agency  on 
the  part  of  Chotem,  and  the  defendant's  conduct  and  repre- 
sentations were  gone  into  at  great  length  by  both  sides  in 
endeavouring  to  solve  that  question.  The  trial  judge  has 
found  that  the  defendant's  conduct  and  representations  did 
not  constitute  agency  in  fact,  but  that  they  did  constitute 
agency  by  way  of  estoppel.  I  do  not  think  it  can  be  said  that 
the  plaintiflfs'  counsel  were  at  fault  under  the  circumstances 
of  this  case  in  pleading  as  they  did.  There  were  good  rea- 
sons for  considering  that  there  was  a  case  of  actual  agency. 
I  am  unable  to  see  in  what  way  any  injustice  will  be  done 
the  defendant  by  allowing  the  amendment,  and,  as*  great 
injustice  would  be  done  the  plaintiflfs  by  not  allowing  it,  I 
am  of  opinion  that  the  amendment  should  be  made  as  askod 
for. 

The  appeal,  therefore,  should  in  my  opinion  be  dismissetl 
with  costs. 

Elwood,  J.  (dissenting)  : — The  learned  trial  judge  found 
that  Ghotem  was  not  the  plaintiflf^s  agent,  and  in  my  opinion 
there  was  ample  evidence  to  support  this  finding.     In  many 
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respects  there  was  a  direct  conflict  between  the  testimony 
given  bj  Chotem  and  the  defendant;  the  question  as  to 
which  party  was  to  be  believed  was  one  for  the  trial  judge; 
he  evidently  believed  the  defendant  instead  of  Chotem :  and. 
in  fact,  in  order  to  come  to  a  conclusion  that  Chotem  was  not 
the  defendant's  agent  he 'must  have  ibelieved  the  defendant. 
That  being  so,  we  should  not  disturb  the  finding  of  the  trLil 
judge. 

The  trial  judge,  however,  gave  judgment  for  the  plaintiff 
on  his  findings,  and  the  findings  upon  which  he  gave  this 
judgment  are  as  follows :  ^^  I  would  find  as  a  fact  that  Hill- 
man  did  not  intend  to  build  an  hotel  there,  and  that  he,  as 
an  actual  fact  had  not  appointed  Chotem  his  agent,  but  that 
he  acted  in  such  a  way  as  to  lead  the  plaintiffs  to  believe  he 
did  intend  to  build  an  hotel  there  and  that  Chotem  would  be 
his  agent/' 

I  assume  that  the  learned  trial  judge  held  from  the  facts 
before  him  that  Chotem  was  created  his  agent  by  estoppel. 
Estoppel  was  not  pleaded,  but  counsel  for  the  respondent  has 
asked  leave  to  plead  estoppel.     Estoppel  is  a  plea  which  must 
be  pleaded  with  the  greatest  particularity,  and  in  my  opinion 
should  be  pleaded  before  judgment,  so  that  the  Court  of  Ap- 
peal may  have  the  benefit  of  the  findings  of  fact  by  the  trial 
judge  under  that  plea.     This  will  be  apparent  from  my  sub- 
sequent remarks.     However,  assuming  that  the  amendment 
should  be  allowed,  what  were  the  facts  found  by  the  trial 
judge  to  cause  an  estoppel?    The  above  finding,  taken  by 
Itself,  cannot  in  my  opinion  create  an  estoppel.     The  find- 
ing is  merely  as  to  a  statement  of  intention.     In  order  to 
create  an  estoppel  there  must  be  a  representation  of  an  exist- 
ing fait,  and   not  promises  de  futuro.     Halsburv,  vol.   13, 
pp.  377,   379:  Ctc.   vol.   16,  p.  752:  Whitechurch,  Ltd.  v. 
Cavanagh,  71  L.  J.  K.  B.  406;  Citizens'  Bank  v.  Bank  of 
Aew  Orleans,  43  L.  J.  Ch.  273;  Hatfield  t.  C.  P.  R.,  17  W.  L. 
P  t        1  o  '^^  ^^*^  evidence  was  there  that  could  create  an 
w      1  '     f'^^^'^^  ^s  given  as  to  a  conversation  which 
aZ^frl^^''  ^^  defendant,  Chotem,  one  Giles,  the 
o^^l      ^r^"^^^^  *  ^^"^^''  "^^  Dickinson,  and  some 

plSff^    .  ^'T""   "^^^^  *   ^*"^"  «^"^  on  behalf  of  th. 
*^'*'°^'^^  and,  he  sars  this  — 


^niv^  standi.!!!  ^^^"^^^^  *«>t  me  over  to  where  Mr.  Hillman 
^^*«^^^^.  and  told  Mr.  Hillman  I  was  a  contractor  at 
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Limerick,  and  told  me  Mr.  Hillman  came  here  with  the  in- 
tention of  building  an  hotel,  and  ask^d  me  to  talk  the  matter 
over  with  him. 

Q.  What  did  Mr.  Hillman  say  to  that?  A.  Well,  he 
verified  the  fact  by  stating  so  himself. 

Q.  What  did  he  say  ?  A.  He  said,  *  1  intend  to  build  an 
hotel  if  I  make  the  proper  arrangements,  if  it  would  not  cc^t 
too  much  money.' "  r 

Giles  was  present  when  this  conversation  took  place. 
After  this  conversation,  these  various  parties  went  over  to 
Rothstein's  store,  and  a  rough  sketch  of  the  proposed  hotel 
was  made,  and  the  defendant  stated  that  he  was  in  a  hurry 
to  get  away  and  perhaps  there  had  better  be  an  estimate. 
There  was  considerable  conversation,  and,  according  to  Dick- 
inson, during  that  conversation  he  says  that  Chotem  was 
standing  there  and  "he  (I  assume  the  defendant)  turned 
around  and  pointed  to  Mr.  Chotem  and  told  him  Mr.  Chotem 
would  be  his  agent  at  Limerick,  and  he  would  transact  all 
his  business  for  him,  because  he  knew  he  would  not  have  any 
time  to  spend  up  there,  and  that  anything  Mr.  Chotem  done 
would  be  done  to  his  interest;  he  would  be  the  inspector  of 
the  building,  and  come  there  and  live  there." 

It  will  be  observed  that  all  that  conversation  took  place 
with  regard  to  an  hotel  which  the  defendant  said  might  or 
might  not  be  built  by  him,  because,  as  I  said  above,  Dickin- 
son said  that  the  defendant  stated  that  he  intended  to  build 
an  hotel  if  he  made  the  proper  arrangements  and  it  would 
not  cost  too  much.  At  that  time  there  was  no  estimate  as  to 
the  cost.  About  that  time  Chotem  had  leased  certain  prop- 
erty in  Limerick  to  the  defendant,  and  in  the  application 
for  license  defendant  stated  that  he  was  the  lessee  of  the 
premises.  From  the  evidence,  this  application  must  have 
been  seen  by  Giles.  The  arrangement  between  Chotem  and 
the  defendant,  according  to  the  defendant's  evidence,  was 
that  the  application  for  the  license  was  to  be  made  in  the  de- 
fendant's name  because  it  was  thought  that  the  defendant 
would  be  more  likely  to  get  a  license  than  Chotem,  but  that 
in  reality  the  business  was  to  be  run  by  Chotem  for  himself. 
The  only  benefit  that  the  defendant  would  derive  would  be 
the  money  he  would  make  in  selling  liquors  to  Chotem,  the 
defendant  being  a  wholesale  liquor  merchant.  Dickinson 
subsequently  sent  an  estimate  of  the  cost  of  the  building  to 
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the  defendant  which  the  defendant  handed  to  Chotem.  Cho- 
tern  proceeded  to  enter  into  a  contract  with  Dickinson  for 
the  erection  of  the  building.  So  far  as  the  conversations 
with  Hillman  above  referred  to  are  concerned,  in  my  opinion, 
in  order  to  render  the  defendant  responsible  for  the  actions 
of  Chotem,  it  would  be  necessary  at  least  to  shew  that  the  de- 
fendant did  commence  the  erection  of  the  hotel  or  did  enter 
into  a  contract  with  some  person  for  the  erection  of  an 
hotel,  because  at  the  most  those  conversations  simply  go  this 
far,  that  if  he  did  erect  an  hotel  Chotem  would  be  bis  agent. 
A  Qumber  of  telegrams  were  put  in  evidence,  some  to  the  de- 
fendant and  some  purporting  to  be  from  the  defendant.  A 
number  of  those  received  by  the  defendant  were  handed  over 
by  him  to  Chotem,  because  he  said  that  he  understood  from 
Chotem  that  he  .(Chotem)  was  erecting  the  hotel  himself, 
and  that  as  Chotem  was  away  a  good  deal  from  Regina  he 
had  instructed  the  telegrams  to  be  sent  to  the  defendant,  and 
when  these  telegrams  came  the  defendant  handed  them  over 
to  Chotem  without  any  instructions  as  to  reply.  There  was 
nothing  in  the  telegrams  to  lead  the  defendant  to  believe  that 
he  was  being  held  responsible  for  the  hotel,  and  they  were 
quite  consistent  with  the  statement  of  the  defendant  that  the 
telegrams  were  simply  being  sent  to  the  defendant  for  the 
purpose  of  being  communicated  to  Chotem.  There  was  a 
numl)or  of  replies  sent  in  the  defendant's  name,  but  they  were 
clearly,  without  his  authority,  and  the  defendant  cannot  be 
held  responsible  for  them ;  and  the  learned  trial  judge  must 
have  believed  that  they  were  sent  without  the  defendant's 
authority,  otherwise  he,  I  am  of  the  opiniion,  must  have 
found  there  was  an  actual  agency.  The  transaction  with 
regard  to  the  $500  is  explained  by  the  defendant,  and  ac- 
cording to  this  explanation,  it  does  not  seem  an  unreasonable 
one.  The  $500  was  not  paid  to  the  plaintiflb,  hut  to  Dickin- 
son, and  Giles  is  very  indefinite  as  to  when  he  learned  about 
this  $500  payment.  Subsequently  Qiles  handed  to  Chotem  a 
contract  and  asked  Chotem  to  have  the  defendant  sign  it. 
Chotem  savs  he  handed  this  to  the  defendant,  and  the  de- 
fendant  kept  it  a  long  time  and  finally  returned  it.  On  the 
other  hand  the  defendant  savs  it  was  never  handed  to  him, 
that  Chotem  shewed  him  the  paper  without  his  reading  it, 
and  told  him  it  was  a  guarantee  of  an  account  and  said  he 
would  like  him  to  guarantee  the  account;  the  defendant  re- 
fused to  do  so,  and  never  saw  the  contract  again.  The  learned 
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trial  judge  makes  no  finding  on  these  facts,  but  as  he  has 
apparently  found  in  favour  of  the  defendant  where  there  is 
a  conflict  of  testimony  between  the  defendant  and  Chotem,  I 
would  be  prepared  to  accept  the  defendant's  statement  of 
what  took  place  rather  than  the  statement  of  Chotem.  There 
was  another  contract  forwarded  by  one  Wilson.  This  was 
received  by  the  defendant  on  the  day  that  he  received  the 
following  telegram  from  the  plaintiffs: — 

"  Third  storey  now  on  hotel  if  you  donH  want  me  to  hold 
up  the  work  you  must  keep  your  part  of  the  agreement." 

As  the  result  of  this  telegram,  and  of  the  receipt  of  this 
contract  from  Wilson,  the  defendant  says  that  for  the  first 
time  he  realized  that  Chotem  was  apparently  purporting  to 
act  as  his  agent,  and  he  immediately  wired  to  all  parties  re- 
pudiating anything  that  Chotem  had  done.  Even  if  the  de- 
fendant did  receive  the  copy  of  the  contract  which  Chotem 
says  he  handed  to  the  defendant,  I  am  of  the  opinion  that 
there  can  be  no  estoppel  so  as  to  create  an  agency  by  retain- 
ing that  contract.  The  contract  was  not  signed  by  the  de- 
fendant, and  it  was  sent  to  the  defendant  for  the  purpose  of 
being  signed  by  him.  If  it  had  purported  to  have  been 
signed  ty  the  defendant,  then,  I  think,  he  would  have  been 
clearly  liable  for  any  goods  which  were  advanced  by  the  plain- 
tiffs after  the  contract  had  come  into  his  hands,  on  the 
ground  of  what  is  termed  in  Ewart  on  Estoppel,  p.  18,  as 
"  assisted  misrepresentation.'*  But  a  perusal  of  the  cases  of 
assisted  misrepresentation,  I  think,  must  convince  one  that 
the  obtaining  of  this  document  under  the  circumstances  of 
this  case  could  not  possibly  be  any  misrepresentation.  At 
any  rate,  the  plaintiffs  apparently  relied,  not  upon  the  reten- 
tion by  the  defendant  of  this  document,  but  on  a  telegram 
which  Chotem  sent  to  them,  signed  with  the  defendant's 
name.  Chotem  says  that  he  had  the  defendant's  authority 
to  sign  this.  .The  defendant  says  he  had  not;  and  there, 
again,  we  have  no  direct  finding  of  the  trial  judge  as  to  which 
of  the  parties  he  believes,  except  that  I  think  we  can  infer 
that  he  must  have  believed  the  defendant  rather  than  Chotem, 
because  otherwise  I  think  he  would  have  found  that  there  was 
an  actual  agency.  I,  at  any  rate,  in  view  of  the  general 
findings  of  the  trial  judge,  would  accept  the  evidence  of  the 
defendant  rather  than  the  evidence  of  Chotem.  In  White- 
church  V.  Cavanagh  (ante),  at  p.  414,  it  is  stated  that  "to 
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create  an  estoppel,  the  eTidenee  must  be  clear  and  unambiga- 
0U8 '/'  and  it  eeems  to  me  that  it  cannot  be  said  that  the  acts 
or  the  words  of  the  defendant  do  clearly  and  unambiguouslT 
shew  a  holding-oat  hy  the  defendant  that  Chotem  was  in  any 
way  his  agent,  or  that  the  defendant  had  in  fact  commenced 
or  concluded  to  commence  the  building  of  an  hotel. 

In  my  opinion,  therefore,  the  appeal  shonld  be  allowed 
and  judgment  entered  for  the  defendant  dismissing  the 
plaintiff's  action,  the  defendant  to  have  his  costs  of  action 
and  of  this  appeal. 

Appeal  dismissed;  Elwood,  J.,  dissenting. 
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Code,  sees.  299,  935,  945.  1019.  Rex 
v.  Luparello    (Man.),  777. 

13.  Secret  Commissions  Act,  8-9  Edw. 
VII.  ch.  33,  sec.  3  (b),  (c),  (d) 
—  Evidence  —  Accomplice  —  Cor- 
roboration. Rex  V.  Rabinovitch  and 
Clingman    (Man.),  609. 

14.  Speedy  Trial  of  Indictable  Offences 
— Election  as  to  Mode  of  Trial — 
Sec.  778  of  Code  as  Amended  by 
8  &  9  Edw.  VII.  ch.  9— Election 
Under  said  Section  Governed  by 
sec.  825.  Rex  v.  Price  and  Bur- 
nett   (Man.),   1. 

15.  Warrant  in  First  Instance — Justice 
Need  Not  Hear  Witnesses  for  Com- 
plainant Before  Issuing — Sec.  665 
of  Criminal  Code,  as  amended  by 
8-9  Edw.  VII.  ch.  9— Exercise  of 
Discretion  by  Justice — When  Not 
to  be  Interfered  with.  White  v. 
Dunning  and   Brown    (Sask.),  585. 

See  Trespass,    1 — Dentistry. 


COMPANY. 

1.  Call— Validity  of  Act  of  Directors  in 

Authorising  —  Disqualified  Direc- 
tor— No  Quorum — Companies  Act, 
R.  S.  S.  ch.  72,  Clause  (71)  Table 
A.  Albert  Improvement  Co.  Ltd. 
V.  Peverett   (Sask.),  185. 

2.  Issue   of  Shares — Irregularities — Lia- 

bilities of  Contributories  —  Who 
Are.  Western  Canadian  EHre  In- 
surance Ck>.,  John  Craig's  Case  and 
Jessie  Craig's  Case,  In  Re  (Alta.), 
137. 

3.  Power  of  Managing  Director  to  bring 

Action  in  Name  of  Company  — 
Authorization  —  Articles  of  Asso- 
ciation— Implied  Authority — Special 
Power  —  Delegation — Acquiescence 
—Right  of  Third  Party  to  Question 
Validity  of  Managing  Director's 
Action  before  Repudiation  by  Com- 
pany —  Costs  —  Solicitor  Issuing 
Writ  without  Proper  Authority  Lia- 
ble for  —  Evidence  —  Onus  on 
Solicitor  to  shew  Authority— Order 
Staying  Proceedings.  Standard  Con- 
struction Co.  V.  Crabb  (Sask.),lol. 

4.  Sale   of   Shares   in   Company — Defect 

in  Title  to  Land  of  Company  — 
Liability  of  Vendor  for  Expense 
Incurred  in  Obtaining  Title.  Tur- 
ner V.  McGavin    (Man.),  505. 

5.  Shares  —   Contract  —  Damages  — 

Company's  Refusal  to  Transfer 
Shares  —  Measure  of  Damages  — 
Binding  Contract  to  Purchase  — 
Costs.  Wolverton  v.  Black  Dia- 
mond Oil  EMelds  Ltd.  and  the  Coal- 
inga  Syndicate    (Alta.),  142. 

6.  Trading  Company — Powers  Given  by 

Charter  —  Incidental  Powers  — 
Power  to  Loan — Chattel  Mortgage 
Given  as  Security  for  Future  Ad- 
vances— ^Ultra  Vires  —  Interpleader 
— Seizure  by  Judgment  Creditor — 
Invalidity  of  Mortgage — Affidavit  of 
Due  Execution  Sworn  Before  Soli- 
citor of  Both  Mortgagor  and  Mort- 
gagee— County  Court  Rules.  1905, 
r.  309  and  sec.  8  of  Bills  of  Sale 
Act  (R.  S.  B.  C.  1911.  ch.  20)  — 
Effect.  Columbia  Bitulithic  Ltd. 
V.  Vancouver  Lumber  Co.  et  al. 
(B.C.),  753. 

7.  Winding-up      —     Contributories     — 

Shares  —  Subscription  —  Rescis- 
sion Before  Commencement  of 
Winding-up — Liability  of  Repudiat- 
ing   Shareholder   as    Contributory — 
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CBOPS — BMPLOTIR  AND  WOBKMAN. 


Verbal  RepresentationB  —  Non-de- 
livery of  Prospectus  —  Subscrip- 
tion Voidable— -Companies'  Ordin- 
ance, sec  67a.  Western  Canadian 
Fire  Insurance  Co.,  In  re,  Cow- 
per's  Case    (Alta.),  64a 

8.  Winding-up — ^Leave   to   Bring  Action 

After  Making  of  Winding-up  Or- 
der. Transcontinental  Townsite 
Co.  Ltd.,  Re    (Man.),  833. 

9.  Winding-up  —  Non-compliance  with 

Articles  of  Association  in  Creation 
and  Issue  of  Shares  —  Contrilm- 
tories.  Bankers  Trust  and  Barns- 
ley    (B.C.).  738. 

CROPS. 

Soe  Vendor  and  Purchaser,  16,  17. 

CROWN  LANDS. 

Soe  Solicitor — ^Assessment  and  Taxa- 
tion. 

DAMAGES. 

1.  Fatal  Accidents  Act.  R.  S.  Sask.  ch. 

135  —  Expectation  of  Pecuniary 
Benefit — ^Unmarried  Sister  of  De- 
ceased. Powell  V.  Canadian  North- 
ern R.  W.  Co.    (Sask.),  180. 

2.  Assessment — ^Personal   Injuries    Caus- 

ed by  Negligence — Appeal  from 
Finding  of  Trial  Judge— Finding 
Not  to  be  Disturbed  Unless  Con- 
clusions of  Judge  Clearlv  Erron- 
eous. KerlPT  V.  City*  of  Edmonton 
(Alta.).    553. 

3.  Negligence  —   Personal     Injuries  — 

Damages  —  Principle  of  Computa- 
tion. Anderson  v.  Forrester  (Man.), 
378. 

See  Bailment — Company,  6— Contract, 
1  —  Municipal  Corporation,  2  — 
Negligence,  2 — Sale  of  Goods,  1 — 
Solicitor  —  Vendor  and  Purchaser, 
11,   15. 

DECEIT. 

See  Fraud  and  Misrepresentation  — 
Employer  and  Workman,  2. 

DELEGATION. 

See  Company,  3 — ^Employer  and  Work- 
man,  2. 

DEMURRAGE. 
See    Building   Contract,   2. 


DENTISTRY. 


Dental  Profession  Act,  sees.  51,  54— 
Unqualified  Person  Practising  — 
Imprisonment  in  Default  of  Psj- 
ment  of  Penalty  and  Coscts — ^Eri- 
dence  —  Onus  of  Proof  —  Onos  on 
Person  Charged  to  Prove  Qoalifi- 
cation  —  Criminal  Law  —  Conric- 
tion  not  Specifying  Partlcalar  Acti 
— Power  of  Court  to  Amend 
C:k>wan  v.  Sdiilling   (Sask.),   463. 

DEPOSITIONS. 

See  Criminal  Jjkw,  4,  7,  10. 

DESCRIPTION. 

See  Vendor  and  Purchaser,  6,  13. 

DIRECTOR. 

See  C!k>mf>any,  1,  2. 

DISCOVERY. 


Examination  for — ^Rnle  371 — ^Refusal  to 
Answer  Questions  —  Postponement 
until  Disposition  of  Prior  Issue- 
Account.  Shirk,  et  aL  v.  Bate,  et 
al.   (Alta.),  165.      . 

See'  Practice,   3,   4. 

DISHONOUR. 

See   Promissory  Notes,   7. 

DISORDERLY    HOUSE. 

See  Criminal  Law,  7. 

DISQUALIFICATION. 

See  Parliamentary  Elections,  2. 

DISSOLUTION. 

See   Partnership. 

EASEMENT. 

See   Vendor   and   Purchaser. 

ELECTION. 

See  Criminal  Law,  14. 

EMPLOYER  AND   WORKMAN. 

1.  Esnloyers'.  Liability  Act,  R.  S.  M. 
1913,  ch.  ei— "  Superintendence.'* 
HiU  V.  Carter  Halls  Aldinger  Co. 
(Man.),    oQ5. 


EMPLOYKiUi'  LIABILITY   ACT — FORCIBLE  ENTRY. 
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2.  Negligence  —  Delegation  —  Scope  of 
li^mploymeut  —  Blasting  Opera- 
tions— Injury  Caused  by  Careless 
and  Untrue  Statement  of  Fellow- 
servant  —  Deceit  —  Contributory 
Negligence.  Berge  v.  Mackenzie, 
Mann  &  Co.,  Ltd.   (Alta.),  231. 

EMPLOYERS'    LIABILITY   ACT. 
See  Employer  and  Workman. 

ENDORSEMENT. 
See    Promissory   Notes,   1,   2. 

ESTOPPEL. 
See  Pleading. 

EVIDENCE. 

1.  Adverse  Witness  —  Discrediting  One's 

Own  Witness  —  Canada  Evidence 
Act,  sec.  9 — Previous  Statement  In- 
consistent with  Present  Testimony 
— Previous  Statement  Inadmissible 
— ^Duty  of  Judge  to  Tell  Jury  to 
Disregard— Sec.  1019  of  Code  — 
New.  TriaL  Rex  v.  May  (B.C.). 
488. 

2.  Claim    Against   Estate     of    Deceased 

Person  —  Corroboration  —  Wife 
—  Joint  Claimants— Evidence  Act 
(R.  S.  B.  C.  ch.  78,  sec.  11).  Led- 
ingham  et  al.  v.  Skinner  et  al. 
(B.C.),   741. 

3.  Commission — Rule  395.     McQuaid  v. 

Prudential  Trust  Co.    (Alta.),  394. 

4.  Commission  —   Principles   Governing 

Granting  of — ^Rule  365.  Coristine 
&  Co.  V.  Haddad    (Sask.),  849. 

5.  Corroboration — Executors      and      Ad- 

ministrators— Evidence  Act,  sec.  12 
— Administratrix  Claiming  to  bo 
Beneficial  Owner  of  Property  in 
Deceased's  Name — Claim  (Consisting 
of  Several  Items — Items  Arising 
Out  of  Connected  Transactions  — 
Not  Necessary  to  Corroborate  Every 
Item.  Voyer  v.  LePage  (Alta.), 
596. 

6.  Executors       and       Administrators  — 

Secret  Profit  on  Sale  by  Deceased 
— Evidence — C!Jorroboration.  Dandy 
V.  National  Trust  Co.,  Ltd.  (Altn.), 
461. 

7.  Contract — ^Formal — Part      of      Wider 

Contract — Admission  of  Extrinsic 
Evidence  to  Alter  —  Alberta  Evi- 
dence Act,  sec.  12  —  Construction. 
Brocklebank  v.  Barter   (Alta.),  150. 

VOT..  XXX.  W.L.R.  NO.  19 — 66a 


8.  Oath  to  Chinamen — Mode  of  Admin- 

istering. Rex  v.  Shajoo  Ram 
(B.C.).  65. 

9.  Sale  of. Goods — Contract  of  Sale  Re- 

duced to  Writing  —  Contemporan- 
eous Warranty  —  Admissibility. 
DeWynter   v.   Fulton    (Alta.),   696. 

Sec  Arbitration  and  Award,  3 — Ck>m- 
pany,  3— Costs,  3 — Criminal  Law, 
3,  4,  5,  6,  7,  8,  13— Dentistry  — 
Fraudulent  Conveyance,  2  —  Inn- 
keeper— Insurance,  1  —  Parliamen- 
tary Elections,  2  —  Promissory 
Notes,  7 — ^Res  Judicata — Sale  of 
Goods,  3 — Vendor  and  Purchaser, 
8,  9,   15. 

EXECUTION. 

1.  Rule   359— Cheque   Issued   by   Sheriff 

in  Favour  of  an  Execution  Debtor 
— Seizure  before  Delivery — Valid- 
ity. Gregoire  v.  Markham  Co.  LM. 
(Alta.),  427. 

2.  Sale     of     Mortgage  —  Unreasonable 

Price — Duty  of  Sheriff.  Pease  v. 
Tudge   (Sask.),  198. 

See    Chattel    Mortgage — Landlord     and 
Tenant,  1. 

EXECUTORS    AND      ADMINISTRA- 
TORS. 

Sec  Evidence,  5,  6.  \ 

EXPROPRIATION. 

See  Arbitration   and  Award. 

FALSA   DEMONSTRATIO   NON 
NOCET. 

See  Building  Contract,  2. 

FALSE  PRETENCES. 

See  Criminal  Law,  8. 

FATAL   ACCIDENTS    ACT.  • 
See  Damages,  1. 

FIDUCIARY   RELATIONSHIP. 
See  Vendor  and  Purchaser,  5. 

FIRE. 
See  Trespass,  2. 

FIRE   INSURANCE. 
See  Insurance,  1,  2. 

FORCIBLE  ENTRY.  "^ 

S^p   Trespass,   1. 
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FOHICCUJ8UKS — 1NNKKKP£H. 


FORECLOSURE. 

See  Moratorium  Act,  4  —  Mortgage,  2 
— Vendor   and   Purchaser,   3,   4. 

FORFEITURE. 
Sec  Vendor  and  Purchaser,  2. 

FRAUD      AND      MISREPRESENTA- 
TION. 

Fraud  —  Misrepresentation  —  Sale  of 
Shares  —  False  and  Fraudulent 
Statement  by  Seller  as  to  Cost  of 
Shares  and  Amount  Paid  Thereon 
in  Cash  —  Materiality  —  Induce- 
ment.   Young  V.  Smith  (Alta.),  642. 

See     Injunction  —  Vendor    and     Pur- 
chaser, 4,  5,.  0,  10,  15. 

FRAUDULENT  CONVEYANCE. 

1.  Land     Purchased    by     Husband     and 

Conveyed  to  Wife — Intent  to  De- 
fraud Creditors  —  Inefifectiveness — 
Land  Exempt  from  Seizure  Under 
Execution  —  Exemptions  Ordin- 
ance— Action  by  Husband  to  Re- 
cover Proceeds  of  a  Sale.  Rchouor- 
man  v.  Scheuerman    (Alta.),  557. 

2.  Vo'»nitnry  Agreement  by  Husband  to 

Convey  Property  to  Wife  at  Future 
Time  —  Subsequent  Conveyances 
Made  When  Husband  Insolvent — 
Transactions  Between  Relatives  — 
Suspicious  Circumstances  —  Onus 
of  Proof  of  Bona  Fides — Corrobor- 
ation— Parties — Rule  204-:— Fraudu- 
lent Preference  —  Conveyance  to 
Creditor  of  Insolvent  of  Latter's 
Property  by  Nominal  Ownor — As- 
signment Act,  sees.  39  and  40.  Kil- 
gour  V.  Zaslavsky  (Man.).  303. 
Kilgour  V.  Zaslavsky  and  Ilosonfeld 
(Man.).  303. 

3.  Voluntary — Action    to    Set    Aside   — 

Statute  of  Elizabeth — Absence  of 
.  Fraud — Indebtedness  Neither  Ex- 
isting Nor  Contemplated  at  Time 
of  Making  Conveyance.  Hogg  v. 
Hogg    (Man.),  802. 

FRAUDULENT  PREFERENCE. 

See  Fraudulent  Conveyance,  2  —  Insur- 
ance, 1. 

FRUCTUS    INDUSTRIALES. 
See   Vendor  and   Purchaser,   16. 

GAMING  HOUSE. 
Sec  Trespass.   1. 


GAS. 
See  Negligence,  5. 

GIFT. 

Life  Insurance  Policy — ^Debt  of  Donor 
to  Donee  Existing  at  Date  of  Gift 
—Obligation  not  Maturing  until 
Death  of  Donee — Conditions  of  Pol- 
icy —  Intention  —  Presumption  of 
Gift  —  Performance  —  Satisfac- 
tion. Northern  Trust  Co.  v.  Cold- 
well    (Man.),  8. 

GUESTS. 
See  Innkeeper. 

HUSBAND  AND  WIFE. 

Principal  and  Agent — Husband  Empow- 
ered by  Wife  to  Purchase  Property 
for  Her  and  to  Transfer  Her  Liand 
in  Part  Payment — ^Husband  Has 
Only  Ordinary  Powers  Incident  to 
Transaction — ^No  Implied  Author- 
ity to  Pay  Commission  to  Agent  €>f 
Vendor.  Swanson  v.  Thomas 
(Man.),  24. 

HYPOTHECATION. 
See   Promissory   Notes,   4. 

IMMOVABLES, 
See   International   Law. 

INCIDENTAL  POWERS. 
See   Company,   6. 

INFANT. 
See   Promissory   Notes.   7. 

INFORMATION. 
Seo  Criminal  Law,  11. 

INJUNCTION. 

Ex  Parte  Motion  to  Continue  —  Case 
Made  Out  by  Affidavit  not  Corres- 
ponding with  Allegations  in  State- 
ment of  Claim — Material  Misrepre- 
sentation— EHssolution  of  Injunc- 
tion— ^Remedy  of  Plaintiff.  Mickel- 
son  Shapiro  Co.  Ltd.  et  al.  v.  Mic- 
kelson  Drug  and  Chemical  Co.  Ltd. 
efr  al.    (Man.),  798. 

See  Municipal   Corporation. 

INNKEEPER. 

Loss  of  Guest's  Goods — ^Duty  of  Inn- 
keeper to  Furnish  Key  for  Room — 


INSURANCB — LANDLOUD   AND  TENANT. 


975 


Evidence — ^Burden  of  Proving  Neg- 
ligence of  Guest.  Vicars  v.  Arnold 
et  al.    (Sask.),  70. 

INSURANCE. 

1.  Fire   Insurance — Foreigner   Assuming 

English  Name — Statutory  Condi- 
tions— Policy  Issued  in  Manitoba 
on  Goods  in  Ontario — ^Incendiar- 
ism —  Evidence  —  Fraud  —  Proofs 
of  Loss.  Maple  Leaf  Milling  Co., 
Ltd.  V.  Colonial  Assurance  Co. 
(Man.),  567. 

2.  Fire      Insurance — Fire      Caused      by 

Negligence  of  Third  Party— Pay- 
ment of  Loss  by  Insurer  to  In- 
sured— Equitable  Assignment  to  In- 
surer of  Rights  of  Insured  Against 
Third  Party — Subrogation  —  Right 
of  Assignee  to  Bring  Action  in  Own 
Name — Limitation  of  Actions  — 
Consolidated  Railway  Company's 
Act  (1896.  eh.  55),  sees.  44,  60. 
Union  Assurance  Co.  and  Sisters  of 
St  Ann  V.  B.  C.  Electric  Ry.  Co. 
(B.C.),  717. 

INTEREST. 

When  Payable  without  Express  Agree- 
ment—-Court  May  Allow  When  it 
Seems  Fair  and  Equitable  to  Allow 
it — Statutes  of  Alberta,  1908,  ch. 
20.  sec.  1.  Walker  v.  Card  (Alta.), 
402. 

INTERIM    ALLOWANCE. 
See  Trusts  and  Trustees,  1. 

INTERPLEADER. 

Appeal — County  Courts  Act,  sec.  116 — 
County  Court  Rules  1912,  Order 
13,  r.  10— Validity  of  Seizure  Un- 
der  Execution  as  Against  Mort- 
gagee— ^Defective  Chattel  Mortgage 
— Apparent  Possession.  Ritchie 
Contracting  Co.  v.  Brown,  et  al. 
(B.C.),  723. 

Sop   Company,  6. 

INTERNATIONAL    LAW. 

Private  International  Law — Will — Mov- 
ables— ^Lex  Domicilii — Immovables 
— ^Lex  loci  rei  sitae — Testator  Mak- 
ing no  Provision  for  Wife — Appli- 
cation for  Relief  —  Devolution  of 
Estates  Act  —  Jurisdiction  of  Judge 
in  Chambers.  Ostander  Estate.  "Rv 
(Sask.),  890- 


INTERVENTION. 

* 

Sec  Negligence,  3,  4. 

JUDGMENT. 

1.  Setting  Aside  of  Judgment — Payment 

of  Costs  as  Condition  Precedent 
Bergstrom  v.  Edwards  et  al.  (Sask.), 
405. 

2.  Signed  in  Default  of  Appearance  — 

Motion  to  Set  Aside — Writ  Requir- 
ing Appearance  in  Non-existing  Of- 
fice— Entry  of  Judgment  a  Nullity 
— Action  to  Enforce  Mechanics' 
Lien — Merits  of  Defence — Jurisdic- 
tion of  Acting  District  Court  Judge 
to  Entertain  Application  to  Set 
Aside  Judgment  of  Trial  Judge  — 
Rule  133.  Lumber  Manufacturers' 
Yards,  et  al.  v.  Thompson  (Sask.), 
106. 

See  Moratorium  Act,  2,  3.  5 — Practice. 
4,  5,  6 — Vendor  and  Purchaser,  3. 
4,   15. 

JURISDICTION. 

County  Court — Action  for  Specific  Per- 
formance of  Contract  for  Sale  of 
Land — ^Damages  in  Lieu  of — Can- 
cellation of  Contract  on  Ground  of 
Abandonment— County  Courts  Act. 
sec.  57  (b) — King's  Bench  Act. 
Rule  936 — Costs.  Migiiez  v.  Har- 
rison   (Man.),  39. 

See  Criminal  Law.  7,  11  —  Interna- 
tional Law — Judgment.  2 — Prac- 
tice, 5 — Receiver — ^Verdict. 

JURY. 

See  Criminal  Law,  12. 

JUS  DESPONENDI. 

See  Vendor  and  Purchaser,  17. 

LANDLORD  AND  TENANT. 

1.  Acceleration    Clause    in    Lease — Cur- 

rent Year's  Rent  to  Become  Due 
and  Payable  Upon  Seizure  of 
Goods  and  Chattels  Under  Execu- 
tion—8  Anne,  ch.  14,  sec.  1.  Saw- 
ver-Massey  Co.  v.  White  (Sask.). 
873.  Wachter  v.  White,  Tumbull 
and   Erratt    (Sask.),   873. 

2.  Agreement  for  Lease — ^Entry  —  Re- 

fusal of  Lessor  to  Carry  Out 
Terms  of  Agreement  —  Exclusive 
Possession    not    Given — Rescission — 
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LAND  RB018TKY   ACT — ^MOKATOHIUJI   ACT. 


RighU  of  Parties  Under  Afreement 
After  Entry  and  Payment  of  Rent. 
Cricfa ton's  Ltd.  v.  Green  (Sask.), 
793. 

3.  Assignment  by  Tenant  for  Benefit  of 

Creditors — ^Assiffnee  Entering  Into 
Possession  Without  Disclaiming 
Lease — Personal  Judgment  Against 
Assignee.  North  West  Theatre  Co. 
Ltd.  V.  McKinnon   (Alta.),  897. 

4.  (Covenant  by  Lessee  not  to  Assign  or 

Sublet  without  Leave — What  Con- 
stitutes Breach  of  —  Covenant  by 
Lessor  Not  to  Withhold  Consent 
Arbitrarily— Effect  of.  McCallum 
Hill  ft  Co.  V.  Imperial  Bank,  et  al. 
(Sask.),  343. 

5.  Monthly    Tenancy — ^Notice     of    Quit- 

ting. Baker  y.  McCurdy  (Sask.), 
79. 

LAND  REGISTRY  ACT. 

Vendor  and  Purchaser — ^Unregistered  In- 
strument —  Admissibility  of,  as 
against  Purchaser  from  Registered 
Owner  under  Agreement  for  Sale 
of  I^nd — ^Registration  of  Agree- 
ment— Action  for  Specific  Perform- 
ance— ^Rectification  of  Register  — 
Sec.  92 — Vendor  under  Agreement 
for  Sale  Trustee  only  to  Extent  to 
Which  C!ourt  Would  Declare  Speci- 
fic Performance — Person  Not  Party 
to  Agreement  Claiming  Adverse 
Interest  to  Defendant  Joined  as  Co- 
Defendant  —  Misjoinder.  Miller 
et  al.   V.  Howard    (P.C.).  112. 

LAND    TITLES    ACT. 

Si'Ts.  105  to  108 — Caveat — ^Erroneous 
Registration  —  Land  —  Definition 
of — Mortgage — ^Remedy  Against  As- 
surance Fund — Persons  entitled  to 
— Certificate  of  Title — ^Application 
for — Person  Acquiring  the  Title  ta 
Land — ^Action  for  Damages  not 
Barred  by  Proceeding  on  Covenant 
in  Mortgage — Concurrent  or  Alter- 
native Remedies.  Setter  v.  The 
Registrar    (Alta.),   256. 

LEX    DOMICILII. 
See   International   Law. 

LEX  T.OOI  REI  SITAE. 

See  Internationa]  Law. 

LIEN    NOTES. 

Se«»    Animnls — ^Rea    .ludicata — Sale     of 
Goods,  3. 


LIMITATION   OP   ACTIONS. 

See    Carriers,    1 — Insurance,    2 — ^Tres- 
pass, 2. 

LIQUIDATED   DAMAGES. 

See   Building  Contract,  2. 

LOCAL    OPTION    BY-LAW, 

See  Municipal   Corporation.  2. 

MANDAMUS. 

Mandamus — ^AflSdavit  in  Support  of  Ap- 
plication—Who Must  Make — Filing 
of.  Condition  Precedent  —  Crown 
Practice  Rule  25 — "  Proeecntor." 
Elliott,  Re   (Sask.),  515. 

MALICIOUS    PROSECUTION. 

Termination  of  Proceedings — Proof  of 
— ^What  Constitutes.  Tamblen  ▼. 
Westcott    (Alta.),  542. 

MASTER  AND  SERVANT. 

Sale  of  Goods — Servant  Pledging  Mas- 
ter's Credit  —  Implied  Authority. 
Stout  V,  Kenny  (Man.),  518. 

See   Employer  and   Workman — ^Munici- 
pal Corporation,  3. 

MECHANIC'S  LIEN. 

1.  Erroneous  Filing  of  Aflidavit  —  Me- 

chanics' Lien  Act.  sees.  13.  14  — 
90  Days — Sec.  35 — Certificate  of 
Proceedings  —  Public  Lands  ant! 
Buildings.  Revelstoke  Saw  Mill 
Co.  Ltd.  V.  Alberta  Bottle  Co.  Lim- 
ited, et  al.    (Alta.).  312. 

2.  R.  S.  B.  C.  1911.  ch.  154  —  Sub-Con- 

tractor —  When  Lien  Attaches  — 
Completion  of  Contract.  Nepage  r. 
Pinner  et  al.   (B.C.),  729. 

See  Judgment,  2. 

AnsDiREcnroN. 

See  Criminal   Law,  3,  8. 

MISREPRESENTATION. 

See    Fraud    and    Misrepresentation    — 
Injunction. 

MORATORIUM  ACT. 

1.  Sec.  2  of  Act — Construction — Inappli- 
cable to  Vendor's  Lien  for  whole  of 
Purchase  Money  npon   which   Noth- 
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ing  has  been  Paid — Abandonment  of 
I.And  by  Purchaser — Effect — Sec.  7 
of  Act — Vendor  and  Purchaser — Pro- 
viso that  Vendor  upon  Default  of 
Purchaser  Might  Determine  Agree- 
ment of  Sale  by  Notice — By  whom 
Right  to  give  Notice  Exercisable. 
Ronald  t.  Lillard  (Alta.),  382. 

2.  Judgment  Registered  after  Slst  July, 

1914 — Contract  -within  Meaning  of 
sec.  6  of  Moratorium  Act — County 
Courts  Act,  sees.  215  and  216.  Slo- 
bodian  v.  Harris  (Man.),  381. 

3.  Registered  Judgment  —  *'  Instrument 

Charging  Land  With  the  Payment  of 
Money '^—County  Courts  Act,  R.  S. 
M.  1913,  ch.  44,  seca  215,  216  — 
Staying  Proceedings.  Ledoux  v. 
Cameron   (Man.),  774. 

4.  Sale  of  Land — Crop  Payments — Judg- 

ment for  Payment — Final  Order  of 
Foreclosure.  Haight  v.  Davies 
(Man.),  565. 

5.  Sees.  2,  3,  4 — Construction — "Instru- 

ment Charging  Land  with  Payment 
of  Money"  —  Registered  Judgment. 
Chapman  v.  Purtell   (Man.),  422. 

MOTRTGAGE. 

J.  Alberta  Land  Titles  Act — ^Mortgage — 
Equitable  Mortgage — Caveat  FUed 
by  Subsequent  Unregistered  Mortga- 
gee— Priorities.  Muller  v.  Schwalbe 
(Alta.),  472. 

2.  Foreclosure — Whole  Amount  of  Mort- 
gage Not  Due  —  Form  of  Order 
Nisi  —  Sale  Free  From  Encum- 
brances or  Subject  to  Mortgage — 
Discretionary  Power  of  Ctourt. 
Great  West  Permanent  Loan  O).  v. 
Jones  (Alta.),  130. 

See  Execution,  2— Land  Titles  Act. 

MOVABLES. 
See  International  Law. 

MUNICIPAL  CORPORATION. 

1.  By-laws — Borrowing  Powers  —  Pur- 

chase of  Lands — Illegal  Resolution — 
Electors'  Right  to  Bring  Action  for 
Declaration.  .  Howson  t.  Medicine 
Hat  (Alta.),  319;  Yuill  v.  Medicine 
Hat  (Alta.),  319. 

2.  liocal   Option    By-law — Injunction    to 

Prevent  Submission  to  EHectors  — 
Right  of  Individual  Ratepayer  to — 
Matter  Affecting  Public  Generally — 


Special  Damage — Insincerity  of  Mo- 
tion—  Practice  —  Attorney-General 
Not  a  Necessaiy  Party — 'Defective 
Affidavit  of  Execution  of  Petition. 
Stephenson  v.  Cowan  (Man.),  297. 

3.  Master  and  Servant — Servants  of  the 
City  of  Eidmonton — Ehnployed  Dur- 
ing Pleasure  of  Council — Notice  of 
Dismissal  Unnecessary  —  Edmonton 
Charter.  Hackett  v.  City  of  Edmon- 
ton   (Aha.),  551. 

NEGLIGENCE. 

1.  Bailor  and  Bailee — Horse  Injured  by 

Kick  of  Stallion-^-Scienter— Negli- 
gence— Domestic  Animals.  Layzell 
V.  Proctor  (Alto-),  121. 

2.  Collision    Between    Street    Oar    and 

waggon  at  Crossing — Passenger  on 
Car  Injured — ^Breach  of  Rules  Re- 
gulating Traffic — Right  of  Public  to 
Assume  Compliance  with — ^Non-Suit 
Refused — Finding  of  Jury— Damages 
— Reduction  of  Amount  of  Special 
Damages.  Brown  v.  Moose  Jaw 
Electric  Ry.  Co.   (Sask.),  203. 

3.  Intervening  Third  Partv  —  Child  of 

Tender  Years  Injured- — ^Doctrine  of 
Contributorv  Negligence.  Vick  v. 
Morin  A  Thompson   (B.C.),  412. 

4.  Intervention  to  Prevent  Accident — In- 

tervener Injured — CJontributory  Neg- 
ligence— ^Verdict  of  a  Jury.  Haigh 
V.  Grand  Trunk  Pacific  Ry.  CJo. 
(Alto.),  173. 

5.  Liability  for  Act  of  Third  Party  — 

Defendant  Having  No  Control  Over 
— Absence  of  Knowledge  on  Part  of 
Defendant  —  Gas  Escaping  from 
Fractured  Pipe  —  "  Nuisance."  Tidy 
V.  Cunningham    (B.C.),  547. 

See  Damages,  2,  3  —  Employer  and 
Workman — Innkeeper  —  Railway  — 
Sale  of  Goods — Solicitor,  4. 

NEW  TRIAL. 

See  Criminal  Law,  8 — Evidence,  1. 

NUISANCE. 

See  Negligence,  5. 

OATH. 

See  Evidence,  8. 

OPEN   CONTRACT. 

See  Vendor  and  Purchaser,  7,  14. 
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PAULIAMBNTARY  ELXCTIONS^— PRBSUMFflON. 


PARLIAMENTARY  ELECTIONS. 

1.  Agency — Principles  Oovemin«-— Peti- 

tion under  Controverted  Elections 
Act,  1907.  Rudyk  v.  Shandro 
(Alta.),  428. 

2.  Corrupt  Practices  —  Disqualification 

of  Candidate— Evidence  —  Establish- 
ment of  Offence  Beyond  Reaaonable 
Dottbt — Alberta  Elections  Act  (cfa. 
3  of  1909).  Rudyk  v.  Shandro 
(Alta.),  689. 

3.  Controverted  Elections  —  4  Geo.  V., 

ch.  25  (Man.) — Notice  of  Presen- 
tation of  Petition — Order  for  Substi- 
tutional Service  Before  Expiration 
of  Extended  Time  for  Personal  Ser- 
vice— Validity  —  Order  for  Substitu- 
tional Service  Need  Not  Fix  Time 
for  Serving — ^Must  be  Served  Within 
Reasonable  Time.  Kildonan  and  St. 
Andrew's  Election,  Re  (Man.),  694; 
Ounn   et  al.   v.   Montague    (Man.), 

4.  Controverted  Eilections — ^Manitoba  Act, 

sec.  21  —  Publication  of  Notice  of 
Presentation  of  Petition — Not  Con- 
ditional Upon  Receipt  of  Cost  There- 
of —  Deposit  Not  Necessary  Until 
Amount  Ascertained  and  Petitioner 
Notified — Rule  10  Repealed  by  sec. 
21  of  Act.  Kildonan  and  St.  An- 
drew's Election,  In  re   (Man.),  6^. 

PARTICULARS. 
See  Practice,  2. 

PARTIES. 

See  Fraudulent  Conveyance.  2 — Land 
Registry  Act  —  Municipal  Corpora- 
tion, 2 — Practice,  3  —  Vendor  and 
Purchaser,  9. 

PARTNERSHIP. 

Notice  of  Dissolution  —  Partnership 
Act,  sec.  38.  Woodside  v.  Grant  and 
Keatley  (Sask.),  77. 

See  Trusts  and  Trustees,  2. 

PENALTY. 
See  Building  Contract,  2. 

PERFORMANCE. 
See  Gift. 

PERSONA  DESIGNATA. 
See  Creditors'  Relief  Art. 


PERSONAL  JUDGMENT. 

See  Vendor  and  Purchaser,  3,  4,  7. 

PETITION. 

See  Parliamentary  Elections,  1,  3,  4 — 
Municipal  Corporation^  2. 

PLAN. 

See  Vendor  and  Purchaser,  13. 

PLEADING. 

Agency    by    Estoppel  —  Amendment   at 
Close  of  Trial.   Imperial  EUevator  Co. 
V.  Hillmau  (Sask.),  951. 

See  Vendor  and  Purchaser,  8. 

POSSESSION. 

See    Interpleader  —  Vendor    and    Pur- 
chaser, 3,  11. 

PRACTICE. 

2.  Demand  for  Particulars — Action  Based 

on  Breach  of  Contract.  Riley  v. 
Winnipeg  (Man.),  301. 

3.  Discovery — Production    of   Documents 

—Rule  274  —  Parlies  —  Joindel^- 
Mortgage  action — Frior  Mortgage — 
When  Prior  Mortgagee  to  Be  Joined 
as  Defendant  —  Affidavit  of  Docu- 
ments— Not  Conclusive  Against  De- 
ponent— ^Place  of  Production  —  By 
Whom  Determined.  Lumber  Manu- 
facturers' Yards,  Ltd.  v.  Moose  Jaw 
Flour  MUls,  Ltd.,  et  al.  (Sask.),  580. 

4.  Final  Judgment — When  to  be  Entered 

UpQU  Admissions  —  Examination  for 
Discovery  —  Admissions  Must  be 
Clear  and  Unequivocal — Must  be  no 
Serious  Question  of  Law — ^Accept- 
ance of  Defence  Raised  by  Pleadings 
Not  Shewn  to  be  False  by  Admis- 
sions. Canadian  Bank  of  Commerce 
V.  Harvev    (Sask.),  549. 

5.  Judgment  in  Default  of  Appearance  at 

Trial — Application  to  Set  Aside,  and 
to  Restore  Action  to  List  for  Trial — 
Jurisdiction  to  Entertain — ^Rules  351, 
620.    Morin  v.  Dupuis  (Sask.),  196. 

6.  Right  to  Sign  Judgment  in  Default  of 

Defence  During  Pendency  of  Appli- 
cation for  Summary  Judgment  — 
Rules  of  Court  102,  135,  224.  Nev- 
ille V.  MacMillen  (Sask.),  206. 

PREFERRING  CHARGE. 
See  Criminal  T^w,  9. 

PRESUMPTION. 
See  Criminal  Law,  3,  4 — Gift. 


PRINCIPAL  AND  AGENT — KSSCISSION. 
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PRINCIPAL  AND  AQBNT. 

1.  Sale  of  Leasehold  —  Gomminion  — 

When  Payable  —  Efficient  Cause. 
Chalmers  v.  Campbell  (Mad.),  836. 

2.  Purchaser  Appointing  Agent  to  Sign 

Agreement  to  Purchase  Land — Agree- 
ment Not  Required  to  be  Under  Seal 
Appointment  of  Agent.  National 
Trust  Co.,  Ltd.  t.  Nadon  (Sask.), 
588. 

See  Carriers,  2 — ^Husband  and  Wife — 
Parliamentary  Ellections,  1 — Vendor 
and  Purchaser,  10. 

PRIVATE  INTERNATIONAL  LAW. 

See  International  Law. 

PROMISSORY  NOTES. 

1.  Endorsement  —  Companv  —  Officer 

Ehidorsing  Without  Authority.  Ma- 
grath  V.  Cook  (Alta.),  701. 

2.  Endorsement — Company  —  Officer  en- 

dorsing Without  Authority.  Stand- 
ard Bank  v.  M'Cullough  (AlU.), 
708. 

3.  Form — Payee  Must  be  Indicated  With 

Reasonable  Certainty — Note  Payable 
to  Specified  Person — Negotiability — 
Bills  of  Exchange  Act,  R.  S.  C.  1006, 
dh,  119,  sees.  20.  22,  176.  Case 
Threshing  Machine  Co.  ▼.  Desmond 
(Alta.).  225. 

4.  Holder   for    Value    Without    Notice — 

General  Letter  of  Hypothecation  — 
Notes  Endorsed  to  Holder  as  Col- 
lateral Security — Indebtedness  of  En- 
dorser to  Holder  Matured  and  In- 
creased Before  Notes  Due — Lien  — 
Consideration.  Canadian  Bank  of 
Commerce  t.  Waldner  And  Murphy 
(Sask.),  857. 

5.  Holder  in  Due  Course — Consideration 

— Past  Indebtedness  —  Future  Ad- 
vances— Set-off.  Canadian  Bank  of 
Commerce  v.  McLeod    (Alta.),  537. 

6.  Holder    jfor    Ck)llection    Fraudulently 

endorsing  to  Holder  in  Due  Course 
— Liability  of  Maker  and  Endorser 
— Bill-s  of  Exchange  Act,  sees.  53,  54, 
546.  Campbell,  Wilson  and  Strath- 
dee,  Ltd.  V.  6hiz  and  Soliman 
(Sask.),  95. 

7.  Infancy — Hearsay    E)vidence    of.    In- 

admissible— Notice  of  Dishonour  — 
Waiver — ^Bills  of  Exchange  Act,  sec. 
106.  sub-sec.  (b)  2.  Martin  Har- 
greaves  Co.  v.  Wrigley   (Sask.),  92. 


8.  Presentment  for  Payment — Waiver — 
Bills  of  E3xohange  Act,  sec.  92  — 
Equities.  Newton  v.  Husson 
(Sask.),  99. 

PROSPECTUS. 

See  Company,  7. 

PUBLIC  SCHOOLS. 

See  Schools. 

QUORUM. 

See  Company,  1. 

RAPE. 

See  Criminal  Law,  3,  12. 

RAILWAY. 

1.  Animal  Killed  on  Track  —  At  Large 

Through  Wilful  Act  or  Omission  of 
Owner  —  Railway  Act  (R.  S.  C. 
1006,  ch.  37,  sec.  294,  as  Amended 
by  Statutes  of  1910,  ch.  50,  sec.  8). 
Earl^  V.  C.  N.  R.  (Sask.),  Hodgson 
V.  C.  N.  R.  (Sask.),  878. 

2.  Animals  at  Large  Killed  on  Track  — 

Negligence  or  Wilful  Act  or  Omis- 
«ion  of  Owner — Absence  of  Cattle- 
Guards — Liability  of  Railway  Com- 
pany— Dominion  Railway  Act  (R. 
S.  C.  1906,  ch.  37,  sec.  294,  sub- 
sec.  4.)  Durie  v.  Can.  Pac.  Ry.  Co. 
(Sask.),  768. 

3.  Negligence  —  Antiquated   System   of 

(>>upling  —  Unincorporated  Rail- 
way Operated  b^  a  Company  on  its 
Own  Lands — Liability  Apart  from 
sec.  264,  sub-sec.  c.  of  the  Railway 
Acts  (R.  S.  C.  1006.  ch.  37.)  Cook 
V.  Canadian  Collieries  Ltd.  (B.C.), 
750. 

RECEIVER. 

Appointment  of  Receiver  by  Master-in- 
Chambers — ^Application  to  Continue 
— nJurisdictiori  of  J udge-in-Ch ambers 
to  Entertain  —  Rule  of  Court  130. 
Powell  V.  Saskatchewan  Land  Co., 
Ltd.,  et  al.   (Sask.),  201. 

RECEIVING  STOLEN  GOODS. 
See  Criminal  Law,  10. 

REPLEVIN. 

See  Sale  of  Goods,  1. 

RESCISSION. 

See  Company,  7 — Vendor  and  Purchaser, 
1,  2,  3,  6,  9,  10.  13,  15. 
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llES  JUDICATA — SPEEDY  THIAL& 


RES  JUDICATA. 

Lien  Notes — Action  on — Non-Buit — Sub- 
sequent Action — Different  Plaintiff — 
ReiB  Judicata — EiVidence — ^Burden  of 
Proof — Non-Delivery  and  Payment — 
Warranty  as  to  Fitness  of  Plow  for 
Pai-ticular  Purpose.  International 
Harvester  Oo.  of  America  v.  Leeson 
(Sask.),  293. 

SALE  OF  GOODS. 

1.  **  Actual  and  Continued  Change  of  Pos- 

session " — Bills  of  Sale  Act.  Schaxf 
Dillabough  (Sask.),  846. 

2.  AutomoWle  —  In  Possession  of  Pur- 

chaser at  Time  of  Agreement  of  Sale 
— Note  in  Payment  —  Construction 
of  Clause  In — No  Unequivocal  Wonfa 
Shewing  Retention  of  Ownership  by 
Vendor — Not  a  Lien  Note — Right  of 
Vendor  to  Retake  Possession  Until 
Payment  —  No  Actual  Retention  — 
Equitable  Pledge  —  Innocent  Pur- 
chaser For  Value  Without  Notice — 
Replevin — Loss  of  Use  of  Automobile 
— ^Nominal  Damages—County  Courts 
Act,  sec.  231.  Harris  v.  WMtehead 
(Man.),  32. 

3.  Conditional  Sale  —  Resale  by,  Condi- 

tional Purchaser  with  Conditional 
Vendor's  Assent — Guarantee  by  Con- 
dHional    Purchaser.      Case,    Ij,    I4, 


Threshing     Madiine     Company 
Wrenshall  (Man.),  521. 


V. 


4.  Lien  Note — Default  in  Payment — Re- 
taking Possession  of  Goods  —  Com- 
pliance with  sees.  7  &  8  of  Sale  of 
Goods  Act — Onus  of  Proof.  Arm.- 
strong  y.  Larsen   (Sask.),  545. 

6.  Perishable  Goods  —  Injury  -in  TrauHit 
—Negligence— Carriers.  Mayhew  v. 
Scott  Fruit  Co.,  Ltd.  (AlU.),  468. 

6.  Tug  —  "  Barter  "  or  "  Sale  "  —  Unre- 
gistered Boat  —  How  Property  in 
Transferred.  Olympic  Stone  Con- 
struction Co.,  Ltd.  V.  Momsen  & 
Rowe,  et  al.   (B.C.),  711. 

See  Evidence,  9— Master  and  Servant— 
>endor  and  Purchaser,  l7. 


SATISFACTION. 


See  Gift. 


SCIENTER. 
See  Negligence,  1. 

SCOPE  OF  EMPLOYMENT. 
See  Employer  and  Workman,  2. 


SEARCH  WARRANT. 

See  Trespass,  1. 

SECRET  COMMISSION  ACT. 

See  Criminal  Law,  5,  13. 

SECRET  PROFIT. 

See  Vendor  and  Purchaser,  4. 

SECURITY   FOR  COSTS. 

See  Ck>8ts,  2. 

SEIZURE. 

See   Execution,    1 — Landlord   and    Ten- 
ant, 1. 

SET-OPF. 

See  BAnks  and  Banking,  1 — Promiffsoiy 
Notes,  5. 

SCHOOLS. 

Public  Schools — Consolidation  of  Scbo(>l 
Districts — Irregularities  and  fiofoots 
— Debentures  Issued  Pursuant  to  sec. 
219,  sub-sec.  (g)  of  Public  School 
Act — ^Effect.  Molison  v.  Woodlands 
(Man.),  634. 

SHARES. 

See  Company,  2,  4,  5,  7,  9 — Fraud  and 
Misrefpresentation. 

SHERIFF. 
See  Execution,  1,  2. 

SHIP. 
See  Sale  of  Goods,  5. 

SOLICITOR. 

Professional  Negligence  —  Purchase  of 
Crown  Land  —  Timber  Lands  — 
Failure  of  Solicitor  to  Advise  Client 
as  to  Liabilky  of  Refusal  of  Title  by 
Crown — Land  Act  (sec.  39) — Dam- 
ages. Marriott  v.  Martin  (B.C.K 
899. 

See  Company,  3 — Ck>sts,  3. 

SPECIFIC  PERFORMANCE. 

See  Contract,  3 — Jurisdiction — Land  Re- 
gistry Act — ^Vendor  and  Purchaser. 

SPEEDY  TRIALS. 
See  Criminal  Law,  ]4. 


SUBliOGATION — VENDOH  AND  PUHCHASEK. 
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SrCBROGATION. 

See  iDsurance,  2. 

SUBSTITUTIONAL  SERVICE. 

See  Parliamentary  ElectionB,  3. 

SUCCESSION  DUTJT. 

See  Conatitiitional  Law. 

TAXATION. 

See  Assessment  and  Taxation— Conati- 
tutional  Law — Costs,  3. 

THEFT. 

Soe  Criminal  Law,  4. 

TIMBER  LANDS. 

See  Solicitor. 

TRADING   COMPANY. 

See  Company,  6. 

TRESPASS. 

1.  Justification   —   Search    Warrant   — 

Manner  of  Ebcecation  —  Common 
Gaming  House  —  Forcible  Ebtry — 
Necessary  Preliminaries  —  Dwelling 
House  —  Reasonable  Force  —  Bona 
Fides  —  Criminal  Code,  sees.  226, 
228,  229,  629,  641,  642.  Wa  Kie  et 
al.  V.  Cuddy   (Alta.),  167. 

2.  Spreading  of  Fire — Absence  of  Negli- 

gence— Damage  to  Adjoinning  Pro- 
perty— Forest  Fires  Act,  R.  S.  B.  C. 
1911,  ch.  91 — Contraveivtion— Limi- 
tation of  Actions.  Gallon  v.  EHlison 
(B.C.),  334;  Knowles  v.  Ellison 
(B.C.),  334. 

TRUSTS  AND   TRUSTEES. 

1.  Interim  Allowance — Trustee  Act  (R. 
S.  M.  ch.  200,  sec.  52.)  Fortune 
Estate,  Re  (Man.),  735.  . 

2.  Remuneration — Trustee  Act  (R.  S.  M. 
1913,  ch.  200),  sec.  49— Partnership 
— ^Payment  for  Services  of  Partner — 
Absence  of  Express  or  Implied  Agree- 
ment— Partnership  Act  (R.  S.  M. 
1913,  ch.  151),  sec.  27  (f).  Dart, 
Drury  and  Maddock,  Re  (Man.), 
809.  . 

VENDOR   AND   PURCHASER. 

1.  Action  for  Specific  Performance 
Brought  by  Vendor — Failure  to  Make 
Title  to  Minerals  in  Land — Right  to 


Rescind  —  Compensation  —  Abate- 
ment —  Specific  Performance  and 
Payment  May  be  Ordered  in  Same 
Order.  I^e  y.  Sheer  et  al.  (Alta.), 
273. 

2.  Agreement  for  Sale  of  Land — Accept- 

ance of  •'  Title  of  Vendor  " — Vendor 
HokMng  Option  to  Purchase  from 
Owner  Free  from  Restrictions — Re- 
strictions upon  Title  Appearing  upon 
Register — Forfeiture  to  Crown  for 
Non-Performance  of  Condition  — 
Non-disdosure — Rescission.  Strickee 
V.  Rackeman   (Sask.),  338. 

3.  Agreement  for  Sale  of  Land — Action 

on  Covenant  for  Payment  of  Instal- 
ment— Objections  to  Title  — Waiver 
— Entry  into  Possession  with  Know- 
ledge of  State  of  Title— Abstract  of 
Title — When  Vendor  must  Fumiah — 
Personal  Judgment  and  Foreclosure 
— Right  of  Purchaser  to  Rescind — 
Necessity  for  making  Immediate  Re»- 
titution — Costs.  Boydell  v.  Haines 
(B.C.),  842. 

4.  4^reement  for  Sale  of  Land — Agent  of 

Vendor  Joining  in  Purchase — Fraud 
— Secret  Profit — Action  for  Balance 
of  Due  Instalment — Payment  Made 
After  Notice  of  Fraud — Election  to 
Affirm  0)n tract — Personal  Judgment 
— Necessity  for  Proving  Title  —  In 
Default  of  Payment  Within  Certain 
Time  Purchaser's  Interest  Fore- 
closed. Schrader  et  al.  v.  Manville 
et  al.   (Sask.),  528. 

5.  Agreement   to   Purchase   Land — Inno- 

cent Material  Misrepresentations  — 
Payments  Made  After  Discovery  of 
Falsity  of — Affirmance  of  Agreement 
— Misrepresentation  as  to  Value  — 
Nature  of— Fraud  —  When  Finding 
Of  Trial  Judge  Not  to  be  Disturbed 
— Vendor  Former  Sunday  School 
Teacher  of  Purchaser  —  Fiduciary 
Relationship.  Brauchle  v.  Lloyd 
(Alta.),  659. 

6.  Agreement    for    Sale   of   Land — Land 

Described  According  to  Registered 
Plan — Plan  in  Fact  Unregistered — 
Rescission — Sub-sec.  7,  sec.  124  of 
the  Land  Titles  Act— "  Sold  Under 
Agreement  for  Sale."  Abbott  v. 
Ridgeway  Park,  Ltd.  (Alta.).  667. 

7.  Agreement   for    Sale    of    Land — Open 

Contract — Purchase-Money  Payable 
by  Instalments — Default — Accelera- 
tion —  Remedies  of  Vendor  —  Per- 
sonal Judgment  Sought — Pleading — 
Averment  of  Title  and  Readiness  to 
Convey  Necessary  —  Rule  154. 
Landes  v.  Kusch  (Sask.),  444. 
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S.  Agreement  for  Sale  of  Land — Repudia- 
tion— Practice — Affidavit  in  Support 
of  Motion  Under  Old  Rule  103— 
Right  to  Orofls-examlne  Deponent — 
Old  Rule  293.  Swing  y.  McGiU 
(Alta.),  452. 

9.  Agreement  for  Sale  of  Land  —  Re- 

scission —  "  Reservation  "  —  Evi- 
dence of — Preliminary  Memorandum 
— Misrepresentation  —  Adding  Party 
Plaintiff  —  Costs.  Manufacturers' 
Life  Insurance  Co.,  et  al.  v.  Walsh 
(Aha.).  178. 
* 

10.  Agreement  for  Sale  of  Land — Several 

Purchasers  Forming  Syndicate  — 
Principal  and  Agent  -*-  Implied 
Agency — Fraud  and  Misrepresenta- 
tion "by  Sub-Agent  in  Course  of  Bm- 
ployment — Sub-agent  Also  a  Co-pur- 
cbaser — Agency  Unknown  to  Other 
Purchasers — Rescission — Refusal  of 
Sub-agent  to  Assent  to— Agreement 
Not  Severable  —  Sub-agent  Before 
Court — Exception  to  Rule  Relating 
to  Rescission  of  Joint  Agreements. 
Kildonan  Investment  Co.  v.  Thomp- 
son (Man.),  626. 

11.  Completion    of    Purchase— Delay    of 

Vendor  in  Delivering  Conveyance — 
Possession — Wlien  to  be  Taken  — 
Measure  of  Damages.  Lobel  v.  Wil- 
liams (Man.),  352. 

12.  Contract   for   Sale   of   Land — Mort- 

gage Purporting  to  Create  Easement 
—Constructive  Notice  —  Waiver  of 
Rights.  Maodonald  v.  McLean 
(Alta.),  242. 

13.  Form  of  Conveyance  —  Land  De- 
scribed in  Agreement  of  Sale  With 
Reference  to  a  Plan  to  be  Registered 
— Non-registration  of  Plan — Under- 
taking bv  Vendor  to  Deliver  Good 
Title — Land  Described  in  Convejance 
by  Metes  and  Bounds — Conveyance 
Not  Tendered  Until  Action  Brought 
— No  Notice  Calling  Upon  Purchaser 
to  Deliver  Conveyance  Within  Rea- 
sonable Time — Right  of  Purchaser  to 
Rescind.  Fraser  v.  Columbia  Valley 
Lands,  Ltd.  (B.C.),  327. 

14.  Open  Contract  for  Sale  of  Land  — 

Obligations  of  Vendor-^^Good  Title 
— What  Constitutes — Power  to  Com- 
pel Transfer-~*Encumbranees  ->*  Pay- 
ment of  Purcbase-money  into  Court 
to  Discharge-^Vendor  Entitled  to 
Reasonable  Time  to  Oet  in  Out- 
standing Interest.  Ooodcihild  v. 
Bethel  et  al.  (Alta.),  28a 

15.  Sale  of  Land — ^Action  for  Purchase 
Money — Ck)unterclaim  for  Rescission 
and  Damages — Fraud  and  Misrepre- 


sentation— Evidence  —  Representa- 
tions in  Other  Transactions — Prac- 
tice— Form  of  Judgment  Bauman 
v.  Corsbie  (B.C.),  510. 

10.  Sale  of  Land— Clear  Titie— Pre-ex- 
isting Agreement  Between  Vendor 
and  Third  Party  to  Share  Crops' — 
Fructus  Industriales  —  Chattels  or 
Interests  in  Land.  Gardner  v. 
Staples  (Sask.),  860. 

17.  Sale  of  Land — Payment  out  of  Crop 
— Delivery  to  Elevator — Purchaser 
Taking  Storage  Tickets  in  Own 
Name— -Jus  Disponendi  —  Passing 
of  Property  —  Intention  —  Sales  of 
Groods  Act,  sec  20,  sub-sec.  (5),  sec. 
21,  sub-sec.  (2).  Standard  Trusts 
Co.  V.  Karst  and  Gfentner  (Sask.), 
191. 

18.  Sale  of  Land — Purchase  Money  Pay- 
able in  Instalments — Purchaser  Re- 
fusing to  Continue  Payments  Be- 
cause Moneys  Previously  Paid 
Wronglv  Applied  by  Vendor  in  Pay- 
ment of  Taxes — Acceleration  CHause. 
Paterson  \.  McNeil  (Man.),  524. 

See  Land  Registry  Act  —  Moratorium 
Act — Negligence,  4 — Company,  4  — 
Principal  and  Agent,  2. 

VERDICT. 

Given  in  Answer  to  Questions — ^Power  of 
Appellate  Division  o^  Supreme  CJourt 
to  Set  Aside  -*  Rule  326.  Rado- 
witch  V.  Parsons  (Aka.),  213. 

WAIVER. 

See  Building  Contraot  —  Bulk  Sales 
Act,  2  —  Contract,  2  —  Promissory 
Notes,  7,  8— -Vendor  and  Purchaser, 
3,  12. 

WAREHOUSEMAN. 

See  Carriers,  1. 

WARRANT. 

See  Criminal  Law,  2,  IS—Trespass,  1. 

WARRANTY. 

See  Evidence,  9— Res  Judicata. 

WILL. 

Ck>n8truction  —  Printed  Form  with 
Blank  Spaces— Property  Devised  not 
Mentioned — Devisee  Named — ^Devisee 
also  EKecutQr-<-ConPt  Leans  Against 
Intestacy— Executor  Takiag  Whole 
Bene6cUl  Interest  *-  Wills  Act  (1 
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Wm.  IV..  ch.  40)— Married  Women's 
Relief  Act  (ch.  18  of  1910.  2nd 
Seas.).  Ohristenson.  Re  (Alta.), 
703. 

See  International  Law. 

WINDING-UP. 
See  Company,  7,  8,  9. 

WITNEJSS. 
See  Criminal  Law,  6 — Evidence,  1. 

WOODMAN'S  LIEN  ACT. 

Woodman's  Lien  Act — ^Construction  — 
What  Persons  Entitled  to  Benefit  of 
—Contractor.  Desantels  v.  McClel- 
lan   (Alta.),  485. 
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WORDS  AND  PHRASES. 

Occivpant " — See  Assessment  and  Taxa- 
tion. 

Entire  Contract" — See  Building  Con- 
tract, 1. 

Operation  of  the  railway " — See  Car- 
riers, 1. 

Fee  on  Settlement " — See  Costs,  3. 

Superintendence  " — See  Employer  and 
Workman,  1. 

T^nd  "—See  Land  Title  Act. 

Prosecutor  " — See  Mandamus. 

Nuisance  " — See    Negligence,    5. 

Actual  and  Continued  Change  of  Pos- 
session " — See   Sale  of  Goods,  1. 

Barter" — See  Sale  of  Goods,  5. 

Sale  "—See  Sale  of  Goods,  5. 

-Sold  under  Agreement  For  Sale" — See 
Vendor  and  Purchaser,  6. 

Reservations" — See  Vendor  and  Pur- 
chaser, 9. 
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